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CHAPTER  XXIV. 

EDWARD  IV. (a),  EDWARD  V.,  AND  RICHARD  III. 

Statutes  of  Edward  IV. — The  Jurisdiction  of  the  Sheriff's  Town  Restrained 
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Recoveries — Taltarums  Case — Uses — Contracts—  Equity — The  Criminal 
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In  the  reign  of  Edward  IV.,  the  parliament  seemed  to  be  princi- 
pally taken  up  with  the  arrangement  of  the  coinmer-   statutes  of 
cial  system  (&).    Many  statutes  were  made  for  the  regu-  Edward  iv. 

(a)  It  had  been  intended  that  this  volume  should  commence  with  the  reign  of 
Henry  VII.,  aB  marking  the  commencement  of  a  new  era  in  our  legal  and  constitu- 
tional history ;  but,  upon  a  close  study  of  the  legal  history  of  this  reign,  it  was  con- 
sidered that  the  principles  of  law  and  government  which  marked  the  legal  history  of 
the  country  under  the  sovereigns  of  the  Tudor  dynasty,  and  the  causes  which  led  to 
their  ascendancy,  were  completely  in  operation  during  the  reign  of  Edward  IV.  and 
the  brief  reign  of  Richard  III.,  which,  in  this  light,  may  be  regarded  as  only  the 
continuation  of  it,  so  that  it  is  this  reign  which  ought  really  to  be  regarded  as  the 
opening  of  a  new  era  in  our  history — an  era  characterised  by  the  complete  ascendancy 
of  the  regal  power,  and  the  rise  and  growth  of  arbitrary  power  ;  and  it  appeared 
therefore  convenient  and  natural  to  distinguish  it  by  making  it  the  subject  of  a 
separate  chapter,  and  likewise  to  make  it  the  opening  of  a  new  volume.  The  object 
has  been  in  this  edition  to  make  the  division  into  volumes  as  much  as  possible  cor- 
respond with  the  distinction  of  eras  in  our  legal  history ;  and  from  the  accession  of 
Edward  IV.  to  the  end  of  the  long  reign  of  Elizabeth — where  our  author  closes  his 
history — it  will  be  found  that  the  character  of  our  laws  and  constitution  was  sub- 
stantially the  same. 

(6)  This  chapter  commences  rather  abruptly,  because,  for  reasons  already  sug- 
gested, it  has  been  severed  from,  or  out  of,  several  in  which  the  author  had  blended 
together  the  reigns  of  Henry  VI.  and  Edward  IV.  It  has  been  already  seen  that  in 
c.  xx.  and  the  two  following  chapters,  the  author  had  thrown  together  the  statute 
law  and  the  judicial  decisions  of  the  two  reigns  of  Henry  VI.  and  Edward  IV.,  which 
occupy  a  period  of  about  sixty  years  in  our  history,  while  he  had  devoted  a  separate 
chapter — though  only  of  a  page  or  two — to  the  nominal  reign  of  Edward's  infant  son, 
and  the  brief  reign  of  his  brother  Richard  III.  The  reason  given  by  the  author  for 
blending  the  two  reigns  of  Henry  VI.  and  Edward  IV. — that  the  alterations  made  by 
parliament  were  not  so  interesting  or  important  as  to  give  a  distinguishing  judicial 
character  to  either  of  those  reigns — has  already  been  seen  to  have  been  singularly 
unfounded  as  regards  the  reign  of  Henry,  which  was  marked  by  some  statutes  among 
the  most  important  incidents  of  our  legal  history.  And  though  the  reign  of  Edward 
IV.  was  not  so  marked  by  legislative  measures  of  importance,  the  course  of  legal  prac- 
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lation  of  import  or  export,  and  for  the  management  of  trade  and 
manufactures  at  home.      Among  these   may  be   ranked   some 

tioe,  and  the  tendency  of  judicial  decisions  in  his  reign — resulting  from  causes  having 
their  origin  in  its  nature  and  character — led  naturally,  in  the  brief  reign  of  his 
brother,  naturally  connected  with  his  own,  to  more  than  one  of  the  most  important 
measures  that  ever  marked  our  legal  history.     The  notion  that  it  was  Henry  VII. 
who  had  commenced  that  stern,  sagacious  system  of  rule  which  was  founded  on  the 
exaltation  of  the  royal  power,  and  tended  to  keep  all  others  in  subjection  to  law, 
originated,  no  doubt,  in  Lord  Bacon's  Life  of  Henry  VII.,  in  which  he  does  his  best 
to  aggrandise  the  fame  of  that  monarch,  and  to  keep  out  of  view  the  measures  or 
the  merits  of  his  predecessor,  from  a  motive  he  almost  avowed  in  his  servile  dedication 
to  James  I. : — "  I  have  therefore  chosen  to  write  the  reign  of  Henry  VII.,  who  was  in  a 
sort  your  forerunner,  and  whose  spirit,  as  well  as  blood,  is  doubled  upon  your  Majesty." 
It  is  obvious  that  his  object  was  as  much  as  possible  to  exalt  the  character  and  power 
of  Henry  VII.,  as  the  founder  of  a  dynasty,  to  the  inheritance  of  which  the  sove- 
reign he  sought  to  natter  had  succeeded.     In  a  dynastic  and  political,  as  well  as  in  a 
constitutional  or  legal  point  of  view,  the  reign  of  Edward  IV.  is  to  be  regarded  as 
having  commenced  a  new  era  in  our  history.     Lord  Bacon,  in  his  History  of  Henry 
VII.,  eulogises  the  sagacity  of  that  sovereign  in  uniting,  by  his  marriage  with  the 
daughter  of  Edward  IV.,  the  two  houses  of  York  and  Lancaster,  and  thus  creating  a 
sure  title  for  his  successors,  who,  be  it  borne  in  mind,  were  by  this  marriage  the 
descendants  of  Edward  IV.,  so  that  he,  as  well  a8  Henry  VII.,  may  be  regarded  as 
the  founder  of  the  dynasty  which  succeeded  him.     In  the  preamble  of  the  statute 
(very  likely  drawn  by  Lord  Bacon),  in  which,  on  the  accession  of  James  I.,  his  title 
to  the  throne  is  artfully  stated,  it  is  thus  recited : — "  Great  and  manifold  were  the 
blessings  wherewith  Almighty  God  blessed  this  kingdom  and  nation  by  the  happy 
union  and  conjunction  of  the  two  noble  houses  of  York  and  Lancaster,  thereby  pre- 
serving this  noble  nation,  formerly  torn  and  almost  wasted  with  long  and  miserable 
dissension  and  bloody  civil  war ;  but  more  inestimable  blessings  are  thereby  poured 
out  upon  us,  because  there  is  derived  from  the  union  of  those  two  princely  families 
a  greater  union  of  two  mighty  kingdoms  under  one  imperial  crown,  in  your  most 
royal  person,  who  is  lineally,  rightfully,  and  lawfully  descended  of  the  Lady  Margaret, 
eldest  daughter  of  the  King  Henry  VII.  and  the  Princess  Elizabeth^  his  wife,  «ldest 
daughter  of  King  Edward  IV."  (2  James,  c.  i.)     And  this  consideration  derived  more 
importance  from  the  undoubted  fact,  which  Lord  Bacon,  even  in  his  History  of  Henry 
VII.,  does  not  disguise,  that,  in  the  opinion  of  the  country,  the  house  of  York  had 
the  true  title  to  the  throne,  which  probably  no  lawyer  could  deny,  so  that  it  was  in 
truth  from  Edward  IV.  the  Tudor  dynasty  derived  their  title,  as  it  was  from  the  com- 
plete ascendancy  he  had  acquired  over  the  aristocracy  that  they  derived  their  security. 
Thus  it  was  that  he,  having  acquired  the  throne  by  force  of  arms,  and  also  with  right 
of  descent,  united  the  two  titles  of  right  and  conquest,  which  most  securely  found  a 
dynasty,  and  in  the  union  of  which  is  certain  to  be  laid  the  basis  of  arbitrary  power. 
This  characteristic  of  the  reign  which,  for  the  same  reason,  at  once  distinguished  it 
from  the  previous  reigns,  and  identified  it  with  those  which  ensued,  pre-eminently 
required  that  it  should  be  distinctly  and  separately  treated,  and  also  that  it  should 
be  made  the  opening  of  a  new  volume,  as  it  was  undoubtedly  the  opening  of  a  new 
era.     And  to  have  blended  it  with  the  entirely  different  reign  of  Henry  VI.   was 
surely  an  inconvenient  and  unaccountable  error.     How  immensely  the  country  had 
retrograded  in  point  of  liberty,  and  how  completely  this  was  an  age  of  regal  tyranny, 
may  appear  from  a  simple  comparison  of  this  reign  with  that  of  the  last  sovereign  of 
the  old  race,  before  the  accession  of  the  Lancastrian  dynasty  in  the  early  part  of 
the  preceding  century.     Sir  J.  Mackintosh  says  truly  that,  "  after  the  accession  of 
Richard  II.,  there  are  no  examples  of  any  pretension  to  lay  new  and  general  taxes 
on  the  people,  otherwise  than  by  the  estates  of  parliament.     The  parliamentary 
power  of  the  purse,  though  often  eluded  by  various  decrees,  was,  in  the  year  1400  as 
much  an  acknowledged  principle  of  the  legal  constitution  as  it  now  is.     The  right  of 
the  commons  to  appropriate  supplies  to  specific  services,  first  regularly  introduced  in 
the  minority  of  Richard  II.,  was  exercised  without  resistance  under  the  parliamentary 
king.     In  this  reign,  as  well  as  in  that  of  his  son,  parliaments  were  almost  annually 
holden."     "  The  memorable  reformation  of  1406,  which  required  the  king  to  govern 
the  realm  by  the  advice  of  a  parliament  council,  who,  being  present,  took  an  oath  in 
parliament  to  observe  and  defend  the  reformed  institutions,  has  been  justly  character- 
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sumptuary  laws,  which  limited  the  expense  and  fashion  of  dress  to 
be  worn  by  different  degrees  of  persons.1    Very  few  alterations 

ised  by  the  highest  authority  as  a  noble  fabric  of  constitutional  liberty,  hardly  in- 
ferior to  the  petition  of  right "  (Hallam's  Middle  Ages,  i.  302 ;  Mack.  Hist.  Eng.,  v.  1)- 
The  head  of  the  house  of  Lancaster,  Henry  IV.,  had  undoubtedly  acquired  and  chal- 
lenged the  realm  by  conquest.  Therefore,  although  that  title  was  not  in  terms  pressed 
upon  or  recognised  by  parliament,  it  was  in  reality  relied  upon  and  upheld  in  that 
king's  reign  by  force  of  arms,  though  he,  from  policy  and  weakness  of  title,  did  not 
avow  it ;  and  he  did  not  openly  assert,  though  he  exercised,  absolute  power,  because 
he,  from  policy,  and  his  successor,  Henry  VI.,  by  reason  of  weakness,  desired  not  to  do 
so,  and  relied  rather  upon  consent  than  conquest.  But  Edward  IV.  had  acquired  the 
throne  by  force  of  arms,  and  at  the  same  time  had  a  rightful  title,  and  he  forthwith 
asserted  and  exercised  absolute  power.  Nor  can  anything  be  more  marked  or  more 
remarkable  than  the  contrast  between  the  character  of  his  reign  and  that  which  has 
been  described  in  the  reign  of  the  last  sovereign  of  his  house,  Henry  VI.,  as  the  true 
and  proper  character  of  the  rule  of  an  English  sovereign.  Fortescue,  in  his  treatise, 
De  Laudibus  Legum  Anglice,  had  laid  it  down  as  a  first  principle  that  a  king  is  ap- 
pointed to  protect  his  subjects  in  their  lives,  liberties,  and  laws,  and  for  this  end  has 
the  delegation  of  power  from  the  people,  and  has  no  just  claim  to  any  other  power. 
A  contrast  is  drawn  between  the  rule  of  the  kings  of  England  and  the  exercise  of 
absolute  power,  and  it  is  declared  that  the  king  cannot  alter  the  laws  without  the 
consent  of  parliament,  nor  depart  from  the  laws,  on  account  of  the  free  form  of 
government  which  existed.  Such  was  the  theory.  But  not  a  word  of  this  did  the 
parliament  venture  to  assert  on  the  accession  of  Henry  VII.,  infirm  as  his  title  was  in 
point  of  law.  Indeed,  that  very  infirmity  showed  that  he  really  had  the  crown  by 
conquest ;  and  as  he  had  acquired  the  sovereignty  by  force  of  arms,  so  it  was  foreseen 
that  he  would  rhaintain  it  in  the  same  way,  and  reign,  in  fact,  by  means  of  terror. 
In  this  and  the  ensuing  reigns,  indeed,  parliament  was  reduced  to  a  state  of 
the  most  perfect  subserviency,  and  all  these  salutary  principles  were  utterly  set  at 
nought.  Parliament  afforded  no  protection  to  the  people,  so  that  the  courts  of  law 
were  equally  servile,  and  were  the  mere  executioners  of  the  king's  will,  insomuch  that 
no  men's  lives  would  be  safe  who  should  even  speak  against,  much  less  venture  to 
oppose  him.  The  king  was  absolute,  and  this  reign  commenced  the  era  of  arbitrary 
power.  His  father  gained  the  throne  by  a  battle,  and  soou  afterwards  died,  and  his 
son  succeeded  by  descent  and  also  by  force  of  arms,  and  dated  his  complete  title  from 
the  time  when  he  thus  first  got  possession  of  the  throne  by  force  of  arms.  This 
formed  the  dividing  point  between  his  reign  and  that  of  his  predecessor,  and  it  was 
so  treated  in  the  courts  of  law,  as  well  as  in  parliament.  It  has  been  already  shown 
by  a  case  from  the  Year-books  of  the  latter  reign  that  in  those  times,  at  all  events, 
the  two  reigns  were  distinguished  very  clearly  (Year-ioolc,  7  Edw.  IV.,  fol.  6).  That 
case  shows  that,  from  the  year  1460,  when  Edward  IV.  deposed  Henry  VI.,  and  was 
proclaimed  as  and  assumed  the  actual  power  of  king,  the  courts  of  law  reckoned  his 
reign  to  commence ;  and  as  it  happened  that  his  father,  the  Duke  of  York,  in  whom 
the  title,  as  between  him  and  Henry,  was  alleged  to  have  been,  had  died  in  that  year, 
it  follows  that  the  reign  of  Edward  could  not  have  commenced  until  then,  while,  on 
the  other  hand,  as  Henry  never,  except  for  a  very  brief  interval,  re-acquired  even  a 
nominal  sovereignty,  it  is  equally  clear  that  in  that  year  the  reign  of  Henry  VI. 
ended  and  the  reign  of  Edward  IV.  began.  And  as  the  one  reign  had  lasted  nearly 
forty  years,  and  the  other  lasted  above  twenty,  there  appears  no  reason  for  mixing 
them  up  together ;  and,  on  the  contrary,  as  each  was  marked  by  many  important 
changes  in  the  country,  there  are  abundant  reasons  for  distinguishing  them.  At  the 
accession  of  the  king  a  statute  was  passed  to  declare  what  acts  done  by  the  late  kings, 
Henry  IV.,  V.,  and  VI.,  or  during  their  reigns,  under  their  supposed  authority,  should 
be  good,  and  what  not.  To  prevent  doubts,  it  was  said  as  to  judicial  acts  done  in  the 
time  of' Henry  IV.,  V.,  and  VI.,  "lately  in.  fact,  and  not  m  right,  kings  of  England," 
it  was  enacted  that  all  fines,  recoveries,  and  judgments  in  any  courts  of  record  duriDg 
their  pretended  reigns  should  be  good,  and  all  liberties  granted  to  corporations,  and 
all  licences  of  alienation,  or  licences  to  found  any  spiritual  house,  or  guild,  or  frater- 
nity, or  to  give  any  lands  to  them,  or  licence  of  appropriation,  or  to  make  elections,  or 
restitutions  of  temporalities,  or  collations,  gifts,  and  presentations  to  benefices  during 

1  Stat.  3  Edw.  IV.,  c.  5 ;  stat.  22  Edw.  IV.,  c.  1. 
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were  made  in   the  law  of  property,   or  the   administration  of 
justice. 

the  incumbents'  lives,  and  all  grants  of  fairs  and  markets,  and  all  grants  of  wards, 
and  marriages,  and  feoffments,  upon  trust  to  the  late  king,  to  the  use  of  others,  and 
aE  commissions  of  judges,  or  commissions  of  sewers,  and  grants  to  abbots,  &c,  to 
make  free  elections  (1  Edw.  IV.,  c.  i.)  This  was  enacted  in  the  first  year  of  the 
reign  of  King  Edward  IV.,  and  in  the  year  of  our  Lord  1461.  Thus,  at  the  outset  of 
the  reign,  it  was  made  obvious  that  it  was  a  re-conquest  from  a  sovereign,  and  a 
dynasty,  for  several  generations  in  actual  possession  of  the  crown.  Probably  there  are 
not  in  the  whole  of  our  annals  two  reigns  which,  in  their  character,  were  more  unlike 
than  those  of  Henry  and  of  Edward.  One  of  the  most  interesting  aspects  of  legal 
history  is  the  exposition  of  the  causes  which  led  to  changes  of  laws  or  institutions, 
and  in  this  respect  the  reign  of  Edward  IV.  waB,  as  will  be  found,  one  of  the  most 
fruitful  of  results,  and  will  be  seen  to  form  a  remarkable  era,  in  our  history,  and  to 
mark  the  rise  of  arbitrary  power.  And,  further,  it  will  be  found  that  the  same  causes 
which  made  this  the  ruling  character  of  the  reign,  and  of  the  rule  which  it  established, 
had  their  influence  on  the  whole  law  and  legislation  of  the  age,  and  gave  them  a  ten- 
dency which,  under  a  new  dynasty,  governed  them  for  more  than  a  century.  These 
causes  had  their  origin  in  the  civil  wars,  the  Wars  of  the  Roses,  which  had  so  long 
desolated  England,  and  in  the  results  to  which  they  had  led,  the  destruction  of  the 
nobility,  the  prostration  of  the  nation,  and  the  acquisition  of  the  crown  by  force  of 
arms,  so  as  to  give  it  much  of  the  character  of  a  conquest,  or  re-conquest  of  the 
country.  In  the  note  to  the  reign  of  Henry  IV.  it  has  been  seen  that  he  was  the 
first  sovereign  after  the  Conqueror  who  had  acquired  the  crown  by  force  of  arms,  and 
that  he  really  ruled  by  the  same  means,  so  that  his  reign  had  much  of  the  character 
of  conquest,  and,  had  it  been  longer,  would  have  resulted  in  arbitrary  power.  Foreign 
wars  or  civil  dissensions  had  distracted  his  successors,  and  in  the  meantime,  amid 
these  distractions  and  dissensions,  which  divided  the  aristocracy  and  weakened  the 
crown,  the  power  of  parliament  had  begun  to  arise.  "That  assembly,"  observes 
Hume,  "  was  beginning  to  assume  great  authority.  The  commons  had  it  much  in 
their  power  to  enforce  the  execution  of  the  laws,  and  if  they  failed  of  success  in  this 
particular,  it  proceeded  less  from  any  exorbitant  power  of  the  crown  than  from  the 
licentious  spirit  of  the  aristocracy,  and  perhaps  from  the  rude  education  of  the  age, 
and  their  own  ignorance  of  the  advantages  resulting  from  a  regular  administration  of 
justice"  (Hist.  Eng.,  vol.  iii.  c.  xxi.)  But  with  the  accession  of  Edward  IV.  all  this 
was  utterly  changed.  This  resulted  from  the  manner  in  which  he  acquired  the 
throne,  which  was  by  force  of  arms  and  the  terror  of  martial  law.  After  a  bloody 
victory,  numerous  persons  of  distinction  were  executed  by  martial  law  (Ibid.),  and 
then  "a  parliament  was  summoned  for  settling  the  government "  (Ibid.)  "On  the 
meeting  of  this  assembly,"  pursues  the  historian,  "  Edward  found  the  good  effects  of 
his  vigorous  measures  in  assuming  the  crown,  as  well  of  his  victory,  by  which  he 
had  secured  it.  The  parliament  no  longer  hesitated ;  they  recognised  his  title,  and 
declared  the  sovereigns  of  the  previous  dynasty  usurpers,  and,  with  the  exception  of 
some  judicial  or  legal  acts,  disaffirmed  all  the  acts  of  their  parliaments,  and  passed 
a  host  of  attainders  against  their  adherents,  though  their  sole  crime  was  the  adhering 
to  a  prince  whom  every  individual  of  the  parliament  had  long  recognised"  (Ibid.) 
The  result  of  thus  "  subverting,"  as  the  historian  expresses  it,  "  such  deep  foundations," 
and  basing  the  sovereign  power  so  entirely  upon  the  sword,  was  in  effect  to  establish 
arbitrary  power.  The  necessity  of  supporting  the  government  thus  established  led 
to  numerous  executions  by  martial  law,  even  some  time  after  civil  war  had  ter- 
minated, and  for  mere  correspondence  with  the  king's  enemies.  "  This  introduction 
of  martial  law  into  civil  government  was,"  observes  the  historian,  "a  high  strain  of 
prerogative  "  (Ibid.)  It  was  impossible  but  such  a  great  and  sudden  revolution  would 
leave  the  roots  of  discontent,  which  it  would  require  great  violence  to  extirpate,  and 
such  violence  was  suited  to  the  genius  of  the  nation  in  that  age  (Ibid.)  In  a  note  the 
historian,  in  order  to  show  the  arbitrary  character  of  the  kind  of  rule  thus  established, 
refers  to  the  patent  of  constable  and  marshal  granted  by  this  monarch,  which  runs 
thus :  "  Plenam  potestatem  damus  ad  cognoscendum  et  procedendum  in  omnibus  causis 
et  de  super  crimine  lesse  magistratis  seu  super  occasione  cseterisque  causis,  &c,  etiam 
summarie  et  deplano,  sine  strepitu  et  figura  justitiae,  sola  facti  veritate  inspecta,  ac 
etiam  manu  regia."  The  historian  observes :  "  The  office  of  constable  was  perpetual ;  its 
jurisdiction  was  not  limited  to  times  of  war,  as  appears  from  this  patent,  and  its  authority 
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In  one  instance,  a  revolution  was  effected  in  an  ancient  branch 
of  our  judicial  establishment,  which  from  thence  began  to  go  almost 

was  in  direct  contradiction  to  Magna  Charta,  and  no  regular  liberty  could  subsist  with  it. 
It  involved,"  he  adds,  "  a  full  dictatorial  power  continually  subsisting  in  the  state." 
Such  was  the  character  of  the  rule  established  by  Edward  IV.,  and  it  will  be  seen 
how  utterly  unlike  it  was  to  the  rule  of  Henry  VI.  and  his  predecessor,  which,  as 
far  as  the  crown  was  concerned,  was  mild  enough,  and  under  which  indeed  the 
power  of  the  state  was  really  wielded  by  the  leading  noblemen.     It  would  be  im- 
possible to  imagine  any  two  reigns  more  utterly  unlike  each  other  than  those  of 
Henry  VI.  and  Edward  IV. ;  while  on  the  other  hand,  the  character  of  the  rule  of 
Edward  was  entirely  the  same  in  this  respect  as  that  of  his  successors,  whether  of 
his  own  dynasty  or  that  which  succeeded  it ;  and  from  the  time  of  his  accession  to 
the  close   of  the  reign  of  Elizabeth,  arbitrary  power  by  the  crown  was  exercised. 
This,  therefore,  was   undoubtedly  the  opening  of  a  new  era  in  our  legal  history, 
fraught  with  most  momentous  consequences.     The  distinctive  characteristic  of  the 
era  is  the  absolute  ascendancy  of  the  royal  power  in  the  state.     From  the  accession 
of  Edward  I.  to  the  reign  of  Edward  IV.  there  had  been  one  long  struggle  between 
the  crown  and  the  aristocracy,  and  the  crown  had  now  gained  the  ascendant.     The 
great  feature  of  the  present  era  was  the  utter  disappearance  of  the  last  traces  of  the 
old  Saxon  element  of  freedom  in  our  government  if  not  in  our  constitution.     That 
element,  indeed,  still  remained  nominally  embodied  in  the  great  institutions  of  the 
jury  and  of  the  House  of  Commons  ;  but  for  the  present  they  were  practically 
subdued,  though  not  subverted,  by  the  enormous  pressure  of  the  royal  power  ;  and 
practically  the  monarchy  was  absolute.     The  great  lesson  to  be  learned  from  this  era 
in   our  legal  history  is  the  necessity  of  an  aristocracy  for  the  protection  of  the 
nation  from  the  tyranny  of  royalty.     The  previous  age  had  taught  the  lesson  of  the 
importance  of  the  supremacy  of  royalty  for  the  protection  of  the  people  from  the 
oppression  of  an  aristocracy.     The  nation  was  now  to  learn  the  evils  arising  from 
the  absolute  ascendancy  of  royalty,  and  the  absence  of  all  check  or  control  upon  regal 
power.     "  The  Norman  conquest,"  observes  the  historian,  "threw  more  power  into 
the  hands  of  the  sovereign,  which,  however,  admitted  of  great  control,  though  derived 
less  from  the  general  forms  of  the  constitution,  which  were  inaccurate  and  irregular, 
than  from  the  independent  power  enjoyed  by  each  baron  in  his  particular  district  or 
province.     The  establishment  of  the  great  charter  exalted  still  higher  the  aristocracy, 
imposed  regular  limits  on  royal  favour,  and  gradually  introduced  some  mixture  of 
democracy  into  the  constitution.     But  even  during  tins  period,  from  the  accession 
of  Edward  I.  to  the  death  of  Richard  III.,  the  condition  of  the  Commons  was  nowise 
eligible.     A  kind  of  Polish  aristocracy  prevailed,  and  though  the  kings  were  limited, 
the  people  were  as  yet  far  from  being  free.    It  required  the  almost  absolute  authority 
of  the  sovereign,  which  took  place  in  the  subsequent  period,  to  pull  down  these 
disorderly  and  licentious  tyrants,  who  were  equally  averse  from  peace  and  from 
freedom,  and  to  establish  that  regular  execution  of  the  laws  which,  in  a  following 
age,  enabled  the  people  to  erect  a  regular  and  equitable  plan  of  liberty"  (Hist.  Eng., 
c.  xxiii.)     The  historian,  it  will  be  noticed,  dates  the  era  of  arbitrary  power  from 
the  death  of  Richard  III.  and  the  accession  of  Henry  VII. ;  but  the  principles  of 
government  which  he  pursued,  and  the  system  of  rule  he  carried  out,  had  commenced 
their  operations  in  the  reign  of  Edward  IV.    Thus  it  was  as  to  the  exaltation  of  the 
royal  power  by  the  repression  of  maintenance  or  combination  of  retainers  of  great 
men.     The  historian,  in  his  review  of  the  laws  of  the  next  reign,  says  : — "  There  was 
scarcely  any  session  during  this  reign  without  some  statute  against  engaging  retainers, 
and  giving  them  badges  or  liveries,  a  practice  by  which  they  were  in  a  manner 
enlisted  under  some  great  lord,  and  were  kept  in  readiness  to  assist  him  in  all  wars, 
insurrections,  riots,  violence,  and  even  in  bearing  evidence  for  him  in  courts  of 
justice.     This  disorder,  which  had  prevailed  during  many  reigns,  when  the  law  could 
give  little  protection  to  the  subjects,  was  then  deeply  supported  in  England,  and 
required  all  the  vigilance  and  rigour  of  Henry  to  extirpate  it "  (Ibid.)    But  the  acts 
passed  in  the  next  reign  on  the  subject  only  amended  or  extended  the  earlier  statutes 
against  liveries   and  retainers   which  were   enforced  under  Edward   IV.      These 
statutes  show  a  settled  design  to  repress  dangerous  combinations  and  gatherings  of 
retainers,  which  were  fatal  to  the  public  peace.     It  was  in  this  reign  commenced  the 
execution  of  those  statutes  passed  for  the  repression  of  all  power  of  resistance  to  the 
royal  power,  which  has  usually  been  supposed  to  have  specially  characterised  the 
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wholly  out  of  use.  This  was  by  stat.  1  Ed.  IV.  c.  2,  which  took 
The  •  •  d"  f  away  fr°m'  ^e  t°urQ  *^e  P.ower  °f  hearing  and  deter- 
of  theUtoLS  IOn  mining,  and  transferred  it  to  the  quarter  sessions, 
restrained.         The  tourn  was  the  great  criminal   court   of  the 

reign  of  Henry  VII.     In  other  reigns  we  find,  for  instance,  that  the  statutes  of 
liveries,  that  is,  the  acts  directed  against  the  maintenance  by  the  nobility  of  bands  of 
retainers  in  their  liveries,  began  to  be  enforced.     The  statute  seems  before  this  reign 
to  have  been  a  dead  letter,  but  we  find  very  early  in  this  reign  that  indictments  were 
presented  upon  it  ( Year-book,  4  Edw.  IV.,  fol.  31),  and  in  order  to  render  such  proceed- 
ings more  effective  a  statute,  above  mentioned  by  our  author,  was  passed  to  provide 
for  their  presentment  at  the  sessions  instead  of  before  the  sheriff.     The  only  import- 
ant statute  which  marked  this  reign  in  legal  history  was  the  change  from  the  Saxon 
tourn  to  the  modern  system  of  justices  of  the  peace ;  a  statute  passed  in  the  first 
year  of  this  reign  to  take  from  the  sheriff  and  the  tourn  the  power  of  present- 
ment for  felonies  or  crimes,  and  transfer  the  jurisdiction  to  the  justices  of  the 
peace  in  quarter  sessions  (Year-booh,  22  Edw.  IV.,  fol.  24).     This  was  the  demo- 
lition of  the  last  trace  of  old  Saxon  institutions,  that  is,  the  institutions  distinc- 
tively Saxon;    and   its   tendency  to  establish  peace,   and  to   augment  the   royal 
power  is  obvious.     It   would  be  impossible  to  mention  any  change   more   charac- 
teristic  of  altered  times,  a  new   era,  and  the   approach   of  a  different  age,   than 
the  change  from  the  ancient  Saxon  tourn  to  the  modern  quarter  sessions.     And 
here,  again,  we  may  observe  how   curiously  diverse  were  the  results  which  fol- 
lowed the  establishment  of  a  state  of  peace  by  means  of  the  ascendancy  of  the  royal 
authority.     There  is  little  doubt  that  one  of  the  evident  results  was  that  development 
of  legal  rights  and  remedies  which,  in  this  reign,' led  to  the  recognition  of  the  legal 
rights  of  copy-holders  (Year-book,  7  Edw.  IV.,  fol.  19  ;  21  Edw.  IV.,  fol.  80).     There 
is  a  legal  tradition,  too,  that  in  this  reign  the  specific  legal  remedy  for  the  recovery 
by  leaseholders  of  their  terms  was  first  judicially  recognised  (Hale's  Hist,  of  Com. 
Law).    And  there  has  always  been  another  tradition  of  the  law,  that  in  this  reign 
recoveries,  as  modeB  of  barring  an  estate  tail,  were  judicially  recognised.  And,  although 
both  these  traditions  are  erroneous,  there  is  so  far  a  foundation  for  them  that  they 
seem  to  signalise  the  reign.     As  regards  the  latter,  fines  and  recoveries  had  long  been 
used  as  means  of  conveyance,  and  chiefly  for  the  purpose  of  conveyances  to  uses ;  and 
there  can  be  no  doubt  that  the  state  of  peace  established  in  the  reign  of  Edward  IV., 
led,  under  Richard  III.,  to  the  two  important  statutes  as  to  fines  and  as  to  uses  which 
were  carried  into  the  legislation  of  subsequent  reigns,  and  formed  the  basis  of  our 
modern  system  of  uses,  of  wills,  and  of  limitations.     For,  as  Lord  Bacon  says,  speak- 
ing of  the  statute  of  fines  re-enacted  under  Henry  VII.,  "  Statutes  of  non-claim  are 
fit  for  times  of  war,  when  men's  heads  are  troubled  so  that  they  cannot  attend  to 
their  estates  ;  but  statutes  that  give  possession  are  fittest  for   times  of  peace,  to 
extinguish  suits  and  contentions,  which  is1  one  of  the  banes  of  peace  "  (Hist.  Hen.  VII., 
44).     Lord  Bacon  does  not  mention  that  the  statutes  of  Henry  VII.,  as  to  uses  and 
fines,  had  their  originals  in  statutes  passed  under  Richard  III.' — no  doubt  in  conse- 
quence of  judicial  decisions  in  the  reign  of  Edward  IV.,  for  in  that  reign  there  were 
numerous  decisions  upon  both  these  subjects.     Lord  Bacon,  although  a  partisan  of 
the  House  of  Tudor,  admitted  indeed,  no  doubt  alluding  to  these  statutes,  that  the 
king  (Richard  III.)  was  a  good  law-maker  (Ibid.,  3).     And  one  of  them  led  the 
way  to  the  statutes  of  uses  and  of  wills  under  Henry  VIII.,  and  the  other  was  the 
precursor  of  the  statutes  of  limitations  which  settled  men's  possessions.     The  mode  in 
which  these  results  ensued  will  be  explained  in  the  notes  to  the  reign  of  Henry  VII. 
and  Henry  VIII.     For  the  present  it  is  enough  to  point  out  that,  in  the  judicial 
decisions  of  the  reign  of  Edward  IV.,  and  the  statutes  of  Richard  III.,  are  to  be 
found  the  causes  of  these  momentous  changes  in  our  law.     There  can  be  little  doubt 
that  the  occasion  of  the  making  of  the  statute  of  fines  in  the  2  Richard  III.,  was  the 
remarkable  case  of  the  prior  of  Merton,  which  was  decided  in  one  of  the  last  years  of 
Edward  IV,  and  was  carried  into  a  court  of  error  in  the  2  Richard  III.,  and  in  which 
a  fine,  levied  so  long  ago  as  the  reign  of  Henry  III.,  was  sought  to  be  executed. 
Although  the  judgment  in  error  is  not  stated,  there  is  reason  to  believe  the  judgment 
of  the  court  below  in  favour  of  the  fine  was  reversed  (Yearbook,  21  Edw.  IV.,  fol. 
61 ;  2  Rich.  III.,  fol.  12).     From  the  language  used  in  the  course  of  the  long  and 
protracted  arguments  of  the  case,  it  may  be  inferred  that  the  extreme  antiquity  of 
the  fine  in  question  had  made  a  strong  impression  as  to  the  importance  of  upholding 
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Saxons,1  which  had  given  place  in  some  degree  to  the  justices 
of  gaol-delivery,  and  of  oyer  and  terminer,  after  the  Norman  policy 
began  more  generally  to  prevail.  Since  justices  of  the  peace  had 
been  invested  with  so  much  authority,  this  court  had  been  still 

such  ancient  assurances  ;  and  hence,  it  is  probable,  the  statute  of  Richard  III.,  which 
was  passed  the  very  year  that  ease  came  into  error.  This  is  an  illustration  of  what 
will  be  constantly  observed  in  the  legal  history  of  these  ages — the  manner  in  which 
legislation  grew  out  of  the  development  of  law  by  judicial  decisions ;  and  it  also 
affords  an  adequate  reason  for  connecting  together  the  law  and  legislation  of  the 
reign  of  Richard  III.  with  that  of  Edward  IV.  It  has  already  been  mentioned  that 
the  key  to  the  history  of  this  reign,  and  not  less  its  legal  than  its  general  history,  is 
the  disastrous  result  of  the  wars  of  the  Roses.  And  it  is  curious  to  observe  how 
social  or  political  causes  tend  to  produce  changes  in  the  laws.  No  one  would  sup- 
pose, for  instance,  that  the  wars  of  the  Roses  would  have  had  any  influence  upon  our 
system  of  conveyancing  or  the  development  of  equity,  and  yet  nothing  is  more  cer- 
tain than  that  they  had  those  results.  Long  ago  this  was  pointed  out  by  Lord  Holt. 
Our  author  himself  observes  very  truly :  "  In  the  course  of  the  long  contention  for  power 
between  the  houses  of  York  and  Lancaster,  some  motives  might  contribute  to  pro- 
mote such  an  attempt.  An  impoverished  gentry,  and  a  nobility  exhausted  by  the 
expenses  of  the  field,  were  eager  to  obtain  a  power  or  full  dominion  over  their  pro- 
perty" (c.  xxi.)  So  as  to  uses:  "  They  were  not  carried  to  any  very  great  extent  till 
the  civil  dissensions  between  the  houses  of  York  and  Lancaster  made  it  necessary 
to  find  out  some  method  of  conveying  and  concealing  real  property  from  the  reach  of 
debts  and  forfeitures.  The  forfeitures  which  then  threatened  the  nobility  made  them 
resort  to  uses,  as  the  most  convenient  mode  of  sheltering  the  lands  from  the  conse- 
quences" (Ibid.)  There  can  be  no  doubt  that  uses  were  thus  made  the  means  of 
avoiding  forfeitures.  This  might  be  illustrated  by  many  cases  from  the  Year-tooks 
of  the  reign.  Thus  in  the  5  Edward  IV.  there  is  this  case  :  Richard  Earl  of  Warwick 
had  issue  three  children,  and  enfeoffed  J.  Hickford  and  others  for  performance  of  his 
will,  and  made  a  will  and  declaration,  and  died.  His  heir  also  died,  the  will  not 
performed,  and  a  question  arose  as  to  a  suit  in  equity  to  execute  the  will  ( Year-book, 
5  Eila.  IV.,  fol.  8).  Two  or  three  years  before  this  the  Earl  of  Northumberland  had 
been  attainted  (1  Edw.  IV.),  and  forfeited  all  his  lands,  and  (3  Edw.  IV.,  25)  Lord 
Hungerford  was  also  attainted  and  executed  in  the  1  Edward  IV. ;  and  upon 
an  inquisition  it  was  found  that  certain  persons  were  seised  to  his  use  of  cer- 
tain lands,  and  as  the  act  of  attainder  expressly  forfeited  all  lands  of  which  he  was 
seised,  or  others  to  his  use,  these  lands  were  seized  by  the  king.  But  the  feoffees,  on 
the  part  of  Lady  Hungerford,  raised  this  question  in  the  exchequer  chamber,  whether 
they  could  not  traverse  the  inquisition,  and  show  that  they  were  seised  to  the  use  of 
Lady  Hungerford  after  the  attainder  and  death  of  Lord  Hungerford,  and  that  therefore 
the  act  of  attainder  did  not  forfeit  the  lands  in  question  ?  The  matter  was  much  de- 
bated by  the  j  udges,  and  in  the  result,  they  decided  in  favour  of  the  crown,  that  is,  that 
the  feoffees  were  not  entitled  to  traverse,  but  those  to  whose  use  they  were  enfeoffed 
were  entitled  to  the  advantage  of  it  if  it  lay  ( Year-booh,  6  Edw.  IV.,  fol.  29),  a  decision, 
it  is  manifest,  strongly  showing  the  advantage  and  importance  of  these  feoffments  to 
uses.  It  is  also  manifest  that,  as  already  observed,  there  was  an  intimate  connexion 
between  the  practice  of  conveyances  to  uses  and  the  exercise  of  that  equitable  juris- 
diction by  which  alone  the  uses  could  be  protected  and  enforced.  The  earliest  cases 
of  equity  about  uses,  and  the  close  connexion  between  uses  and  equity,  is  shown  by 
the  language  of  the  court  in  a  case  in  one  of  the  earliest  Year-books  of  the  reign, 
where  it  is  said,  that  in  the  case  of  a  feoffment  to  uses  in  the  chancery,  a  man  shall 
have  his  remedy  according  to  the  intent  of  the  feoffment  and  according  to  conscience 
( Year-booh,  i  Edw.  IV.,  fol.  8).  Thus  it  is  manifest  that  the  earliest  exercise  of  equit- 
able jurisdiction  was  in  upholding  and  protecting  uses  ;  and  as  uses  became  general 
in  consequence  of  the  wars  of  the  Roses,  so  the  rise  of  an  equitable  jurisdiction 
was  in  a  great  degree  to  be  ascribed  to  the  same  cause.  There  were  other  important 
legal  changes  which  were  the  indirect  result  of  the  state  of  things  caused  by  the 
wars  of  the  Roses.  That  prostration  of  the  aristocracy  and  ascendancy  of  the  royal 
authority  which  they  brought  about,  tended  to  the  growth  and  strength  of  legal 
rights,  and  the  recognition  and  the  management  of  proceedings  which  gave  them 

i  Vide  ante,  vol.  i.,  6. 
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less  resorted  to.  This  want  of  employment  induced  the  persons  in- 
terested in  the  support  of  these  courts  to  try  unfair  means  to  supply 
the  loss  of  their  profits. 

settlement  and  stability.  Thus  it  was  that,  in  the  reign  of  Edward  IV.,  took  place 
several  important  developments  of  legal  rights  by  judicial  decisions  or  legal  practice 
— more  than  one  of  which,  in  the  brief  reign  of  Richard,  became  the  subjects  of 
legislation.  That  brief  reign  is  really  to  be  regarded,  in  legal  history,  a  pro- 
longation of  that  of  Edward,  and  the  measures  which  marked  it  were  really  the 
result  of  causes  which  had  been  at  work  during  the  previous  reign.  The  great 
character  of  the  age  which  had  now  opened  and  the  era  which  had  now  arrived  was 
the  ascendancy  of  the  lay  power,  represented  by  the  crown,  and  the  rapid  diffusion  of 
knowledge  and  intelligence  on  all  subjects,  and  especially  the  law.  For  the  present, 
as  the  crown  was  also  in  the  ascendancy  of  the  lay  element,  the  constitution  pro- 
duced no  advantage  to  freedom  ;  regal  tyranny  was  but  substituted  for  ecclesiastical 
authority ;  and  it  was  a  century  ere  the  pressure  of  that  tyranny  produced  a  reaction 
which  resulted  in  another  great  revolution  in  favour  of  the  freedom  of  the  people. 
But  for  the  present,  and  throughout  that  century  in  our  legal  history  which  is 
covered  by  the  present  volume,  that  is,  from  the  accession  of  Edward  IV.  to  the  end 
of  the  long  reign  of  Elizabeth,  the  characteristic  of  the  constitution  is  the  absolute 
ascendancy  of  the  royal  power  in  the  state,  and  the  complete  prostration  of  every 
other,  including  that  of  the  church.  This  characterises  the  reign  of  Edward  IV.  for 
the  first  time  in  our  history,  and  therefore  it  is  that  his  reign  opens  a  new  era  in 
our  legal  and  constitutional  history.  It  is  convenient,  considering  the  nature 
of  the  revolution  commenced  and  consummated  in  this  age  under  the  Tudor 
dynasty,  that  this  volume  should  include  the  chapters  in  which  our  author  expounded 
the  nature  of  ecclesiastical  law  and  jurisdiction,  especially  as  the  treatise  of  Lynd- 
woode  in  this  reign  first  collected  and  embodied  the  ecclesiastical  laws  of  the  country, 
and  the  study  of  them  is  necessary  to  enable  the  reader  to  understand  the  practical 
operation  of  the  relations  between  the  ecclesiastical  law  and  the  civil  at  the  open- 
ing of  the  reign  of  Henry  VIII.  There  was  now  a  rapid  development  of  legal 
principle  by  judicial  decisions,  and  the  consequent  development  of  law.  The  Year- 
books of  the  reigns  of  Edward  IV.  and  Richard  III.  show  a  vast  advance  in  legal 
knowledge,  and  to  this  several  collateral  causes  greatly  contributed.  Law  officers  of 
the  crown,  attorney-general  and  solicitor-general,  were  in  this  reign  regularly  ap- 
pointed. The  great  treatises  by  Littleton  on  the  common  law  and  Lyndwoode  on  the 
canon  law  would  alone  have  illustrated  the  reign  and  marked  an  era  in  legal  history, 
and  the  application  of  the  new  invention  of  the  press  to  the  printing  of  law  books 
marked  that  union  of  intellectual  power  with  legal  knowledge  which,  in  the  course 
of  another  generation,  was  destined  to  effect  a  momentous  revolution  in  our  law  and 
constitution.  Regarding  these  reigns  as  being  really  for  the  purposes  of  legal  history, 
one,  there  is  no  reign  "in  our  annals  marked  with  a  more  distinct  character,  or  pregnant 
with  more  momentous  consequences.  That  object  which  Edward  I.,  at  the  opening 
of  that  era  in  our  legal  history  which  is  signalised  by  his  name  and  reign,  had  pro- 
posed to  himself,  and  had  only  in  part  attained,  and  in  pursuit  of  which  his  successors 
had  suffered  such  severe  struggles  and  rendered  such  disastrous  defeats,  the  estab- 
lishment of  the  ascendancy  of  the  royal  authority,  was  now  completely  achieved  by 
Edward  IV. ;  the  aristocracy  lay  prostrate,  parliament  was  subservient,  the  nation 
subdued,  and  the  power  of  the  crown  virtually  absolute.  The  result  of  all  these 
causes  was  beginning  in  this  reign  to  tell  even  upon  the  power  and  privileges  of  the 
church.  And  among  the  many  features  which  rendered  this  reign  remarkable  was 
the  indications  observable  of  a  tendency  to  limit  the  papal  and  extend  the  royal 
supremacy.  Thus,  in  this  reign,  it  was  laid  down  in  a  court  of  law  that  praemunire 
would  lie  against  a  clerk  who  sued  a  man  at  the  court  of  Rome  in  a  spiritual  matter 
where  he  could  have  a  remedy  in  the  court  of  his  ordinary  {Year -booh,  9  Edw.  IV.' 
fol.  3)  ;  which  in  effect  went  to  prohibit  appeals  to  Rome,  even  in  spiritual  matters' 
for  the  reason  given  was  that  he  drew  a  plea  extra  regnum  {Ibid.)  In  the  same  year 
praemunire  was  brought  by  an  abbot  against  one  lately  a  monk  of  his  convent  who 
pleaded  that  the  abbot  was  excommunicated,  and  that  the  suggestion  to  the  'pope 
was,  that  it  appeared  that  whereas  he  was  provided  to  the  abbey  to  have  the  rule  of 
it,  the  plaintiff  intruded,  and  upon  this  suggestion  he  had  a  bill  of  delegacy  against 
certain  persons,  so  it  appeared  that  the  suit  was  for  spoliation  done  to  him  which 
was  a  matter  suable  in  the  court  Christian  and  not  in  the  temporal  court,  so  that  the 
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This  appears  from  the  preamble  of  the  act,  which  states  the 
reason  for  the  change  it  was  going  to  make  in  the  following 
words :  "  Because,  by  the  inordinate  and  infinite  indictments  and 

suit  was  not  contrary  to  the  statute.  And  the  plaintiff  said  that  the  matter  in  the 
monastery  was  »  personal  tort,  of  which  an  action  lay  in  the  king's  court.  And  ifr 
was  touched  upon  that  he  could  show  the  effect  of  the  bulls  in  his  pleading  (Year- 
booh,  9  Edw.  IV.,  fol.  3).  The  ultimate  result  of  the  case  does  not  appear,  but 
enough  is  stated  to  show  that  the  operation  of  the  statute  of  praemunire  was  to 
render  it  very  difficult  for  any  ecclesiastic  to  appeal  to  Rome  in  any  matter  how- 
ever spiritual  in  its  nature,  if  at  all  connected  with  temporalty  or  any  legal  right, 
for  it  was  hardly  possible  that  a  matter  should  arise  which  was  not  more  or  less 
mixed  up  with  temporalty ;  and  then,  as  the  king's  court  claimed  jurisdiction, 
the  resort  to  Rome  was  within  the  penalties  of  praemunire.  The  policy  of  Edward 
was  carried  out  by  his  brother.  A  case  of  praemunire  on  account  of  an  appeal  to 
Rome  occurred  in  the  brief  reign  of  Richard  III.  In  the  king's  bench,  a  bill  in 
the  nature  of  a  praemunire  was  sued  against  one  Piers  Peckham,  by  one  Sandes, 
who  alleged  that  Peckham  had  sued  a  relation  in  the  court  of  audience  against 
Sandes  to  have  the  goods  of  one  Longbottom,  lately  deceased,  and  had  appealed  to 
the  court  of  audience  at  Rome.  Peckham  pleaded  that  he  was  executor,  and  that 
Sandes  claimed  to  be  executor  under  another  will,  and  that  he  went  to  the  court 
here  to  prove  the  will,  but  that  he  could  not  get  justice,  and  therefore  appealed  to 
Rome,  merely  to  get  the  will  proved.  It  appeared  to  be  considered  that  this  was  a 
defence,  as  it  was  not  a  suit  for  the  goods,  but  only  to  establish  the  will  and  testa- 
ment were  of  spiritual  cognizance  ( Year-look,  2  Rich.  III.,  fol.  91).  Then  Sandes, 
having  failed  in  the  praemunire,  tried  an  action  of  trespass,  in  which  Peckham 
pleaded  he  sued  in  the  court  of  audience  of  Canterbury  to  have  the  testament  of 
the  plaintiff  revoked  and  annulled.  The  judge  would  not  do  him  his  right,  where- 
upon he  appealed  to  the  court  of  Rome,  according  to  the  law  of  holy  church,  to  have 
the  testament  defeated,  and  afterwards  there  came  a  delegacy  from  Rome  to  the  said 
court  to  annul  the  will,  whereupon  it  was  annulled  accordingly.  To  this  the  plaintiff 
demurred,  on  the  ground  that  the  judgment  of  the  court  of  Rome  should  not  preju- 
dice a  man  at  the  common  law  ;  for  if  it  should  be  certified  that  a  man  was  excom- 
municated in  the  court  of  Rome,  that  should  not  disable  him  here  ;  and  the  court 
appear  to  have  been  of  that  opinion,  although  one  judge  thought  the  latter  part  of 
the  plea  very  good,  which  alleged  the  judgment  of  the  ecclesiastical  court  of  Canter- 
bury ( Year-book,  2  Rich.  III.,  fol.  23).  It  had  come  to  this,  therefore,  that  not 
only  the  sentence  of  the  court  of  Rome,  but  a  sentence  of  excommunication  by  the 
see  of  Rome,  so  far  as  they  could  have  any  legal  force  or  effect,  were  set  at  nought  by 
our  courts  of  law.  And  it  had  already  been  laid  down  in  the  previous  reign,  that 
even  in  a  spiritual  matter,  if  there  could  be  no  remedy  here,  there  could  be  no  recourse 
to  Rome  without  incurring  the  penalties  of  praemunire.  It  is  true  that  this  did  not 
apply  where  there  was  an  appeal  to  Rome,  as  there  was  in  all  ecclesiastical  cases  in 
which  the  ecclesiastical  courts  themselves  were  not  restrained  by  prohibition.  But 
then  it  lay  with  the  king's  courts  thus  to  restrain  them  on  the  ground  that  the  same 
was  in  the  temporal  courts,  and  in  such  cases,  of  course,  an  appeal  to  Rome  would 
not  be  allowed;  and  thus  the  courts  in  effect  claimed  to  limit  the  exercise  of  the 
papal  supremacy  in  matters  ecclesiastical  or  spiritual  mixed  with  temporal.  Other 
cases  showed  an  equal  tendency  to  augment  the  extent  of  the  royal  sovereignty  in 
such  cases.  In  the  course  of  the  reign  a  remarkable  case  occurred,  which  raised  the 
question  of  the  power  of  convocation,  and  is  thus  reported  in  the  Year-book.  In  the 
exchequer  chamber,  before  all  the  justices  and  barons  of  the  exchequer,  the  case  was 
this  : — The  clergy  of  the  province  of  Canterbury,  at  their  last  convocation,  had 
granted  to  the  king  a  tenth  payable,  and  in  the  same  grant  had  made  provision,  that 
after  the  bishop  had  returned  a  collector  to  the  exchequer,  that  he  should  not  be 
repelled,  and  that  the  barons  of  the  exchequer  should  not  make  process  to  certify  any 
other,  notwithstanding  any  charter  of  exemption.  The  bishop  of  Winchester  returned 
the  abbot  of  Waltham  as  the  collector,  but  he  set  up  a  charter  of  exemption  from  such 
office ;  to  which  it  was  objected  that  he  could  not  set  it  up,  for  that  he  had  been  one 
of  the  clergy  who  granted  the  tenths,  and  was  party  and  privy  to  the  grant,  with  the 
proviso  that  no  exemption  should  be  taken  advantage  of.  And  it  was  contended  that 
as  to  the  clergy  the  convocation  was  as  powerful  as  the  parliament  regarding  the 
temporal.     One  of  the  judges,  however,  took  a  different  view,  and  urged  that  the 
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presentments,  as  well  of  felony,  trespass,  and  offences,  as  of  other 
things,  which  had  of  long  time  been  taken  before  sheriffs  in  their 
counties,  under-sheriffs,  their  clerks,  bailiffs,  and  ministers,  at  their 
tourns  or  law-days ;  which  indictments  and  presentments  were 
oftentimes  affirmed  by  jurors  having  no  conscience,  nor  any  free- 
hold, and  little  goods,  and  often  by  the  said  sheriffs'  menial  ser- 
vants and  bailiffs,  and  their  under-sheriffs ;  by  which  indictments 
pedple  were  attached  and  arrested,  and  put  in  prison,  and  con- 
strained to  make  grievous  fine  and  ransom ;  after  which  they 
would  be  enlarged,1  and  the  indictments  embezzled  and  with- 
drawn : "  the  act  therefore  ordains  in  future,  that  the  above  persons 
should  not  have  power  to  arrest  any  one,  or  levy  fines  by  colour  of 
indictments  so  taken ;  but  they  should  deliver  all  such  indictments 
to  the  justices  of  the  peace  at  their  next  sessions  of  the  peace, 
under  the  penalty  of  forty  pounds.  The  justices  were  to  award 
process  thereon,  the  same  as  if  the  indictment  was  taken  before 
them,  and  to  arraign,  and  deliver  or  fine  the  defendants.  The 
estreat  of  such  fines  was  to  be  delivered  to  the  sheriff,  who  was_  to 
forfeit  one  hundred  pounds  if  he  arrested,  put  in  prison,  or  levied 
any  fine  before  he  had  process  from  the  justices.     This  act  did  not 

convocation  had  no  power  to  bind  any  temporalty.  but  that  which  was  spiritual — 
i.e.,  to  ordain  fasting  days,  holidays,  &c,  for  they  were  only  spiritual  authorities,  and 
that  the  letters-patent  of  the  king  were  merely  temporal ;    and  that  the  spiritual 
judges  had  not  power  to  allow  or  disallow  them.     Another  judge — Starkey,  who  had 
been  recorder  in  London — said  that  the  charter  of  exemption  ought  to  be  allowed  ; 
for  otherwise,  the  effect  would  be  to  affirm  the  jurisdiction  and  authority  of  convoca- 
tion to  be  higher  and  of  more  authority  than  that  of  the  king  in  his  prerogative, 
which  was  contrary  to  truth,  for  an  act  done  in  the  convocation  was  subject  to  the 
power  and  authority  of  the  king, — in  which  the  judges  agreed.     It  was  further  said, 
that  though  the  convocation  was  spiritual,  and  all  their  acts,  yet  that  the  grant  of  a 
tenth  was  a  temporal  act,  and  so  of  its  collection.     This  view  was  taken  by  the  court, 
though  for  default  of  pleading  the  defence  was  not  allowed  on  this  occasion  (21 
Edw.  IV.,  fol.  45).     In  the  course  of  this  reign,  again,  various  cases  betrayed  a  dispo- 
sition on  the  part  of  the  courts  of  law  to  restrict  the  jurisdiction  of  the  ecclesiastical 
courts  as  much  as  possible,  and  the  rule  was  rigidly  enforced  that  if  there  was  a 
remedy  at  common  law,  or  if  there  would  be  any  interference  with  the  common  law 
jurisdiction,  the  courts  of  law  would  issue  prohibition.     Thus  it  was  laid  down,  that 
if  a  man  swore  to  another  to  pay  a  sum  of  money,  and  the  other  sued  in  the  spiritual 
court,  prohibition  would  be ;  for  where  the  common  law  may  meddle,  the  spiritual 
court  shall  not  (Tear-book,  22  Edw.  IV.,  fol.  20).    And  when  the  abbot  of  St  Alban's, 
as  was  alleged,  had  kept  a  married  woman  in  his  room  for  some  time  against  her  will, 
and  the  husband  spoke  about  it,  the  abbot  sued  him  in  the  spiritual  court  for  scandal, 
the  court  of  law  granted  prohibition,  because  the  husband  might  have  action  of  false 
imprisonment  (Ibid.)     Thus  the  tendency  of  the  law  of  this  reign  was  in  the  direction 
it  afterwards  took  in  the  reign  of  Henry  VIII.     That  reign  had,  in  many  respects,  a 
remarkable  resemblance  to  the  present ;  the  change  of  dynasty  produced,  indeed,  no 
change  in  character  or  policy  of  the  system  of  rule  exercised  by  the  crown.     On  the 
contrary,  Henry  VII.  followed  out,  as  Richard  III.,  his  immediate  predecessor,  had 
done,  the  policy  of  Edward  IV. ;  the  law  and  legislation  of  Henry  VII.  carried  out  the 
legislation  of  Richard  III.,  which  was  based  upon  the  law  and  legal  development  of 
the  reigns  of  Edward  IV. ;  and  Henry  VIII.  and  his  successors,  it  will  be  seen,  did  but 
uphold,  and  exercise,  and  carry  out  the  same  policy  and  the  same  system  and  rule. 
In  every  respect,  therefore,  and  in  every  point  of  view,  the  reign  of  Edward  IV.  forms 
a  great  era  in  our  legal  history,  which  deserves  a  separate,  distinct,  and  careful  con- 
sideration. 

1  Vide  ante,  vol.  ii. 
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extend  to  the  sheriffs  of  London,  nor  to  any  indictment  taken 
within  that  city.  Thus  did  the  quarter  sessions  rise  in  conse- 
quence upon  the  destruction  of  the  tourn  (a). 

(a)  This  was  one  of  the  most  important  of  those  great  practical  changes  in  our  consti- 
tution which  have  a  greater  effect  upon  the  course  of  life  and  the  common  affairs 
of  a  people  than  measures  of  a  more  imposing  character.  The  change  from  the 
"  tourn  "  to  the  court  of  quarter  sessions  marked  a  silent  social  revolution,  and  the 
very  terms  themselves — the  one  as  ancient  as  the  time  of  the  Saxons ;  the  other,  as 
modern  as  our  own  age — indicates  the  nature  and  character  of  the  change.  It  should 
seem  that  the  statute  rather  had  in  contemplation  indictment  for  crimes  or  offences 
of  a  really  criminal  character  than  in  presentments  for  offences  of  a  civil  character, 
such  as  nuisances,  or  non-repair  of  roads,  &c.  For  in  the  Year-book  of  the  second  of 
Edward  IV.,  after  this  act,  there  was  a  case  in  which  it  was  said  that  presentment  at 
the  tourn  was  the  remedy  for  encroachment  upon  or  obstruction  of  a  highway. 
Littleton  there  said:  "  The  highway  is  the  king's,"  and  Moile,  J.,  said,  "  If  a  purpres- 
ture  shall  be  made  upon  it,  or  a  trench,  or  a  wall  over  it,  it  shall  be  punished  in  the 
tourn  or  the  leet,  and  shall  be  laid  as,  'ad  nocumentum  totias  populi  Domine  Regis ' 
(2  Edw.  IV.,  fol.  9).  So  in  another  case,  in  the  fifth  year,  it  was  held  that  if  a  com- 
mon highway  was  out  of  repair,  and  a  man  lost  his  horse  in  it,  the  remedy  was  so  (5 
Edw.  IV.,  fol.  2).  Thus  also,  in  the  same  year,  it  was  said  that  if  a  common  innkeeper 
(hostler)  would  not  receive  a  guest,  he  should  not  have  an  action,  but  "  complain  to 
the  ruler  of  the  vill — i.e.,  the  head  borough,  or  other  officer  of  the  vill — (5  Edw.  I V., 
fol.  2),  that  is,  because  it  was  a  matter  which  concerned  the  community.  In  a  high- 
way, or  "regia  via,"  it  was  said,  the  king  had  right  of  passage  for  himself  and  his 
people  ;  and  if  a  trench  should  be  made  in  it,  the  king  should  punish  the  nuisance 
(8  Edw.  IV.,  fol.  9).  And  in  the  twenty-second  year  of  the  reign,  a  presentment  (of  rape) 
taken  before  the  sheriff  in  his  tourn,  was  returned  in  the  king's  bench  ;  and  Hussey, 
Chief-Justice,  said  it  was  void  (22  Edw.  IV.,  fol.  22).  And  it  was  said  that  if  the 
sheriff  should  have  such  a  power,  it  would  be  in  vain  to  have  justices  by  com- 
mission to  inquire  of  the  peace,  or  to  make  justices  of  oyer  and  terminer  (Ibid., 
fol.  23).  It  seemed  to  be  considered  that  the  statute  only  applied  to  felonies, 
and  to  offences  felonies  at  the  time  the  act  passed,  and  did  not  apply  to  mayhem, 
for  instance,  though  it  was  afterwards  made  felony  (Ibid.)  The  term  after  the 
act  passed,  the  judges  were  assembled  in  the  exchequer  chamber  to  consider 
the  statute,  as  the  terms  of  the  statute  were  general,  that  all  inquisitions  taken 
before  the  sheriff  should  be  taken  before  the  justices  ;  and  the  question  was  whether 
in  new  cases  the  sheriff  could  send  presentments  to  the  justices,  especially  offences 
against  the  statute  of  liveries  ?  And  all  the  judges  were  of  opinion  that  the  sheriff 
had  no  power  to  inquire  of  any  new  statutable  offences,  and  therefore  not  of  these 
liveries,  and  the  statute  was  to  be  understood  of  things  of  which  the  sheriff  had  power 
to  inquire  either  by  the  common  law  or  by  any  express  statute  during  such  juris- 
diction. And  it  was  said  that  of  common  nuisances  the  sheriff  had  power  to  inquire 
at  his  tourn,  and  these  they  should  send  to  the  justices  (Year-book,  i  Edw  IV.,  fol. 
31 ).  There  was  a  similar  decision  in  the  reign  of  Richard  III.  that  the  sheriff  could 
not,  in  his  tourn,  inquire  of  the  tanning  of  leather,  nor  of  such  offences  as  were 
stated  by  statute,  but  only  of  such  offences  as  were  at  common  law,  as  nuisances, 
&c.  (1  Rich.  Ill,  fol.  1).  Thus,  therefore,  by  degrees  these  ancient  institutions, 
without  any  violent  changes,  were  left  to  die  out,  and  become  obsolete,  as  the  natural 
consequence  of  the  changes  which  time  had  made  in  the  circumstances  and  usages 
of  the  age.  Thus  trespass  would  not  lie  in  a  court  baron  at  common  law  where 
force  was  used  ( Year-book,  8  Edw.  IV.,  15),  and  the  sheriff  could  not  inquire  in  his 
tourn  of  any  new  matter  made  actionable  or  punishable  by  statute,  because,  at  ■ 
common  law,  the  jurisdiction  of  the  tourn  or  leet  was  only  such  matters  as  public 
nuisances  (Bro.  Abr.  Jurisdiction,  78  ;  Year-book,  1  Mich.  III.,  1 ;  Bro.  Abr.  Leet,  25). 
The  tourn  or  leet  shall  not  inquire  of  matters  given  by  statute  unless  it  is  expressly 
said  that  they  shall  be  inquired  of  at  the  tourn  or  leet  (Bro.  Abr.  Leet,  25  ;  Year- 
book, 4  Edw.  IV.,  3).  The  tourn  like  the  leet,  the  criminal  court  of  the  hundred, 
was  strictly  limited  by  prescription,  which  restrained  it  from  many  matters  entirely, 
as  those  which  touched  the  king's  peace ;  for,  by  Magna  Charta,  the  sheriff's  juris- 
diction in  pleas  of  the  crown  was  taken  away  "  Car  leete  est  le  plus  auncient  court 
en  le  realme"  (Year-book,  7  Hen.  VI.,  12).  Its  presentments  were  ordinarily  not  tra- 
versable, so  that  a  man  had  no  remedy  ( Year-book,  45  Edw.  HI..  26  45  Edw.  III.), 
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The  administration  of  civil  justice  in  one  particular  instance 
was  regulated  by  stat.  17  Edw.  IV.,  c.  ii.,  relating  to  the  court  of 
Piepowder  (a).  This  court  was  for  the  determination  of  ques- 
tions arising  upon  contracts  in  fairs,  and  was  generally  held  by  the 
steward  of  the  manor  where  the  fair  was  kept.  The  despatch 
with  which  matters  were  decided  in  this  court,  as  well  as  other 
reasons,  tempted  many  to  bring  suits  here  that  belonged  properly 
to  the  common  law ;  to  prevent  this,  it  was  now  ordained,  that  in 
such  causes  the  plaintiff  or  his  attorney  should  swear  that  the 
matter  arose  within  the  bounds  and  jurisdiction  of  the  fair,  which 
point  might  be  contested  by  the  defendant. 

The  statute  of  Henry  VI.,  and  the  former  acts,  which  con- 
fined sheriffs  under  great  penalties  to  the  exercise  of1  their  office 
for  a  single  year,  had  been  disregarded  during  the  first  three  or 
four  years  of  this  reign.  As  this  was  attributed  to  the  unsettled 
state  of  things,  which  made  it  convenient  to  avoid  a  change,  an 
act  was  passed2  for  indemnifying  such  sheriffs  against  the  penal- 
ties. Again,  sheriffs  were  indemnified  against  the  penalty  for 
returning  writs  after  the  6th  of  November,  if  they  had  not  received 
a  writ  of  discharge : 3  for  the  appointment  of  new  sheriffs  being  on 
the  morrow  of  All-Souls,  they  did  not  receive  their  patents,  nor 
qualify  themselves,  till  long  after  Michaelmas  term ;  owing  to 
which,  there  was,  before  this  act,  a  chasm  during  that  interval  in 
the  office  of  sheriff.  The  provisions  of  this  act  were  enacted  more 
generally  in  another  statute,*  which  gives  the  old  sheriffs  authority 
to  do  every  act  belonging  to  the  office  during  Michaelmas  and 
Hilary  terms,  unless  they  were  lawfully  discharged. 

The  playing  at  certain  games  was  forbid  by  stat.  17  Edw.  IV., 
c.  iv.,5  and  those  who  suffered  them  to  be  used  in  their  houses  or 
other  places,  were  to  be  imprisoned  for  three  years,  and  forfeit 
twenty  pounds.  In  consideration  of  the  frequent  trouble  that 
freeholders  were  put  to  in  the  county  of  Middlesex  more  than  in 
any  other  county,  as  they  were  called  upon  to  attend  on  juries  in 
the  four  courts  at  Westminster,  besides  the  quarter  sessions,  and 
the  like  ;  and  because  upon  the  venire,  or  habeas  corpora,  an 
essoin  might  be  cast  by  the  plaintiff  or  defendant,  and  then  all  the 

unless  he  brought  it  into  the  king's  bench,  and  there  he  could  be  heard  (41  Edw. 
III.,  26).  Thus  it  was  held  that  it  had  only  jurisdiction  over  common  nuisances 
and  the  like,  and  not  over  offences  created  by  statute,  unless  expressly  given  to 
it  (Year-look,  4  Edw.  IV.,  31  ;  27  Assize,  1;  22  Edw.  IV.,  22).  So  a  particular 
and  private  wrong  could  not  be  inquired  o£  there,  as  an  assault  (per  Martin,  J., 
4  Hen.  VI.,  10.)  So  of  the  leet,  it  was  strictly  limited  by  prescription,  and  hence, 
as  Lord  Mansfield  observed,  was  only  suited  to  the  manners  and  usages  of  ancient 
times,  and  gradually  became  obsolete  (R.  Randell,  Cowper). 

(a)  In  the  22d  year  of  the  reign  there  was  a  case  in  which  it  was  held  that  a 
recovery  in  the  court  of  Piepowder  on  a  day  when  the  fair  was  held,  on  a  day  on 
which  it  was  not  granted  to  be  held,  was  coram  non  judice  and  void  ( Year-booh  22 
Edw.  IV.,  7). 

i  Vide  ante,  vol.  ii.  !  Stat.  8  Edw.  IV. ,  u.  iv.         »  Stat.  12  Edw.  IV.,  K.  i 

*  Stat.  22  Edw.  IV.,  c.  vi.  e  Vide  ante,  vol.  ii. 
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jurors  would  be  put  in  default ;  it  was  ordained,  that  in  such  case 
the  jurors  should  be  demanded  at  the  fourth  day  of  the  return,  and 
the  appearance  of  such  as  were  present  be  recorded.1 

The  small  space  rilled  by  the  two  kings,  Edward  V.  and  Eichard 
III.  did  not  pass  without  leaving  some  remembrances  of  it  on  our 
juridical  polity.  The  transient  reign  of  the  first  (a)  gave  no  time 
for  calling  a  parliament,  but  the  proceedings  of  the  courts  went 
on  at  their  stated  seasons,  uninfluenced  by  the  revolutions  that 
now  happened  with  a  rapid  succession  in  political  affairs ;  and 
there  have  been  handed  down  cases  de  termino  Trinitatis,  anno 
prima  Edward  Quinti. 

His  successor  summoned  a  parliament  in  the  first  year  of  his 
reign,  in  which  several  acts  were  passed  ;  and  there  are  reports  of 
two  terms,  Michaelmas  in  the  first  and  Michaelmas  in  the  second 
year  of  Eichard  III.  In  Eichard's  parliament  some  statutes  of 
no  small  importance  were  enacted  ;(&)  that  concerning  cestui  que  use 
had  an  extensive  effect  on  uses  during  the  next  reign,  and  great 
part  of  the  succeeding  ;  those  about  bailing  and  fines  were  thought 
such  good  regulations  that  the  policy  of  them  was  adopted  in  the 
next  reign,  and  they  were  superseded  by  two  improved  statutes 
made  for  the  same  purpose.  The  statute  against  benevolences 
might  be  ranked  with  the  statute  de  tallagio  non  concedendo,  and 
other  securities  against  levying  money  without  parliament.  We 
shall  now  consider  these  acts  more  particularly.  The  first  three 
acts  of  this  king  were,  first,  for  enabling  cestui  que  use  to  dispose 
of  the  laud;  secondly,  to  relieve  the  subject  from  benevolences; 
thirdly,  for  letting  prisoners  to  bail. 

We  have  seen  the  expedients  which  had  already  been  resorted 
to  for  correcting  the  difficulties  that  followed  from  cestui  que  use 
conveying  land  to  a  use.2  But  the  evil  was  still  felt,  to  make  estates. 
and  was  complained  of  in  the  preamble  of  this  act  as  existing  in 
all  its  force.  It  was  said,  "  that  no  man  buying  lands,  tenements, 
rents,  services,  or  other  hereditaments,  nor  women  who  had  join- 
tures, or  dowers,  nor  men's  last  wills  to  be  performed,  nor  leases 
for  term  of  life  or  of  years,  nor  annuities  granted  for  term  of  life  or 

(a)  It  need  hardly  be  said  that  this  was  a  merely  nominal  reign,  and  that,  as 
Richard  III.  virtually  succeeded  his  brother,  and  his  reign  was  so  short,  and  was 
so  entirely  similar  in  character  and  policy,  it  may  justly  be  regarded  as  a  continu- 
ation of  it. 

(6)  Lord  Bacon  calls  this  monarch  a  good  lawmaker,  and  speaks  highly  of  the  wise 
and  politic  laws  enacted  in  his  reign  (Life  of  Hen.  VII.,  2)  ;  and  though  he  seeks, 
as  a  partisan  of  the  house  of  Tudor,  to  deprive  the  monarch  of  the  credit  of  those 
laws,  that  is  not  natural  as  their  character,  and  they  were  no  doubt  owing  to  the 
great  development  of  legal  principles  by  judicial  decisions  during  the  long  interval 
of  peace  secured  by  the  stern  and  despotic  rule  of  his  predecessor.  The  Year-book 
of  Edward  IV.  is  extremely  full,  and  it  is  in  the  cases  of  that  reign  are  to  be  found 
the  germs  of  the  wise  legislation  of  that  of  his  successor.  It  is  for  that  reason  the 
two  reigns  are  thus  put  together  in  this  chapter.  The  statutes  passed  in  the  reign 
of  Richard  did  but  carry  out  the  development  of  law  which  took  place  in  the  reign 
of  Edward.     This  is  so,  as  to  the  statute  of  uses,  at  all  events. 

i  Stat.  8  Edw.  IV.,  c.  iii.  '  Vide  ante,  vol.  ii. 
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otherwise,  nor  persons  interested  in  any  of  these  species  of  pro- 
perty, could  be  in  safety,  because  of  privy  and  unknown  feoff- 
ments ;"  the  meaning  of  which  was,  that  after  a  feoffment  or  gift 
was  made  by  the  apparent  owner  of  the  estate,  it  would  turn  out 
that  he  was  only  cestui  que  use,  and  therefore  not  enabled  by  law 
to  do  any  act  which  could  charge  the  freehold.  It  was  therefore, 
to  remedy  this  now  enacted,  that  every  feoffment,  estate,  gift, 
grant,  release,  confirmation,  and  leases  of  lands,  tenements,  rents, 
services,  or  hereditaments,  made  by  any  person  of  full  age  and  at 
large,  and  all  recoveries  and  executions  so  had  or  made,  should  be 
good  and  effectual  against  the  feoffer  and  his  heirs,  and  those 
claiming  any  interest  to  their  use.  Thus  was  the  cestui  que  use 
empowered  to  dispose  of  the  estate,  in  the  same  manner  as  the 
feoffee  to  the  use  might  at  common  law  (a).  It  will  soon  be  seen, 
that  this  new  expedient  to  remedy  the  inconvenience  of  uses,  only 
produced  the  additional  confusion  which  must  Daturally  follow 
when  two  persons  had  an  equal  right  to  dispose  of  the  same 
land. 

The  second  chapter  of  this  act  declares  that  the  benevolences 
Benevolences  heretofore  enacted  should  not  be  drawn  into  example, 
abolished.  but  that  exactions  of  that  sort  should  no  longer  be 
levied.  These  benevolences  had  been  introduced  by  Edward  IV., 
and  the  abolition  of  this  mode  of  raising  money  was  an  attempt  of 
Eichard  to  conciliate  to  him  the  nobility  and  great  men,  who 
were  the  principal  sufferers  in  these  involuntary  donations  to  the 
crown. 

The  third  chapter  of  this  act  complains,  that  persons  were  daily 

Bailing  felons   arrested  and  imprisoned  for  felony,  sometimes  through 

by  justices.     malice,  and  sometimes  on  light  suspicion,  and  so  kept 

without  bail  or  mainprise,  to  their  great  vexation  and  trouble. 

(as)  The  author  had  not  rightly  apprehended  the  effect  of  this  statute,  which,  as  was 
repeatedly  explained  in  the  judicial  expositions  of  it  in  the  ensuing  reign,  was  passed, 
not  for  the  advantage  of  the  cestui  que  use,  but  for  the  protection  of  his  grantees,  or 
alienees,  or  lessees  ;  for  it  was  held  that  lessees  were  within  the  act.  Early  in  the  next 
reign  it  was  held  that  if  cestui  que  use  in  tail  made  feoffment  in  fee,  it  should  bind  him- 
self during  his  life  and  his  feoffees  by  this  statute  ;  and  after  his  death  the  heir  or 
feoffee  could  enter  in,  as  it  was  no  more  than  a  grant  of  his  own  estate  (4  Hen.  VI.,  18). 
And  in  the  next  year  it  was  held  that  if  cestui  que  use  made  lease  for  life,  yet  the  rever- 
sion remained  in  the  feoffees,  and  not  in  the  lessor,  for  the  statute,  it  was  said,  was  made 
for  the  advantage  of  the  lessee  or  feoffee,  and  not  for  the  advantage  of  the  cestui  que  use 
(5  Hen.  VIII.,  fol.  5).  And  it  was  held  that  if  cestui  que  use  made  a  statute-meretant, 
execution  could  be  sued  of  the  land  held  in  use  (7  Hen.  VII,  6).  So  it  was  held  that 
if  cestui  que  use  made  a  lease,  the  reversion  was  in  the  feoffees,  and  not  in  the  cestui 
que  use,  for  that  the  statute  only  said  that  the  lease,  4c,  should  be  good  (8  Hen. 
VII.,  fol.  8).  It  was  still  recognised  law  that  cestui  que  use  only  occupied  at  the  will 
and  sufferance  of  the  feoffees,  and  that  if  he  entered  and  made  a  feoffment,  even  after 
having  occupied  a  long  while,  that  would  not  purge  the  tort,  but  that  the  feoffees 
might  re-enter  (5  Hen.  VII,  5).  It  was  indeed  afterwards  held  that  if  a  feoffment 
was  made  by  cestui  que  use  on  condition,  and  the  condition  was  broken,  then  he  could 
re-enter,  and  it  was  doubted  whether  the  feoffees  could  do  so,  for  it  was  said,  as  the 
statute  made  the  feoffment  good,  the  estate  was  out  of  them  (  21  Hen.  VII,  25),  and 
was  determined  in  perpetuum.  The  statute  rnmained  in  operation  until  superseded 
by  the  statute  of  uses  in  the  reign  of  Henry  VIII. 
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The  old  remedy  in  some  of  these  cases  was  the  writ  de  odio  et  atid ; 
in  others,  they  had  no  resource  but  the  discretion  of  the  sheriff, 
who  acted  under  the  authority  of  stat.  Westm.  I.1  To  furnish  per- 
sons so  oppressed  with  a  more  speedy  and  easy  redress,  it  was  now 
provided,  that  every  justice  of  the  peace  should  have  authority  by 
his  discretion  to  let  such  persons  to  bail  or  mainprise,  in  the  same 
manner  as  if  they  had  been  indicted  before  the  justices  at  the 
sessions.  Power  was  also  given  to  the  justices  to  inquire  in  then- 
session  of  the  escapes  of  all  persons  arrested  and  imprisoned  for 
felony.  It  was  further  enacted,  that  no  sheriff,  under-sheriff, 
escheator,  bailiff,  or  other  person  should  seize  the  goods  of  one 
who  was  arrested  or  imprisoned  for  felonies,  before  conviction  or 
attainder,  upon  pain  of  forfeiting,  to  the  person  grieved,  double  the 
value  of  the  things  so  taken  ;  which  regulation  was  in  confirmation 
of  the  law  of  former  times.2  The  provision  made  by  this  statute 
about  bailing,  was  re-considered  in  the  next  reign,  when  a  new  act 
was  made. 

Another  remarkable  provision  made  during  the  short  reign  of 
this  king  was  the  statute  of  fines,  which  like  the  preced- 
ing  served  as  a  model  for  another  act  in  the  next  reign 
on  the  same  subject.     This  statute  is  chap.  7  of  Eichard  III.  (a). 
It  refers  to  the  statute  de  finibus;    and,  to  increase  the  great 
security  and  confidence  reposed  in  fines  (&),  it  enacts,  that,  after 

(a)  In  one  of  the  latter  years  of  Edward  IV.  it  was  held  that  where  a  man  had  been 
accused  before  the  coroner  or  justices,  but  not  indicted,  and  the  attorney-general  said 
nothing,  he  could  not  be  bailed  (21  Edw.  IV.,  25) ;  but  he  who  had  been  indicted  of 
murder  was  committed  to  prison  without  bail  (21  Edw.  IV.,  70) ;  and  it  is  observed 
by  Brooke,  that  much  must  rest  on  the  discretion  of  the  justices,  and  that  the  statute 
of  mainprise  was  in  affirmance  of  the  common  law  (Bro.  Abr.  Mainprise,  78). 
After  this  statute  it  was  held  that  in  cases  of  robbery  and  murder  the  accused  were 
not  bailable  (6  Hen.  VII.,  fol.  1).  In  the  last  reign  also,  it  was  said  that  a  person 
who  was  of  ill  fame  by  credible  testimony,  he  should  not  be  let  out  on  bail  (16  Edw. 
IV.,  5).  In  one  of  the  cases  above  cited,  the  last  in  the  reign  of  Edward  IV.  on  the 
subject,  it  was  debated  with  great  doubt  whether  a  man  could  be  bailed  on  appeal  of 
murder  (21  Edw.  IV.,  fol.  70). 

(5)  Fines  had  been  used  as  records  of  assurances  of  title  ever  since  the  time  of 
Henry  III.  (and  probably  long  before),  for  instances  can  be  shown  in  the  Year-books 
of  this  and  the  previous  reign  of  fines  of  that  reign.  In  the  reign  of  Edward  III.  a 
fine  of  the  time  of  Henry  III.  came  before  the  courts  (3  Edw.  III.,  fol.  21),  the  case  of 
the  fines  of  Newark  cited  (21  Edw.  IV.,  fol.  61) ;  and  in  a  case  in  the  reign  of  Edward 
III.  it  was  said  that  when  a  fine  was  levied  by  assent  of  the  parties,  he  who  entered 
by  the  fine  entered  on  a  new  right  and  not  of  his  own  original  right  (8  Ap.,p.  1).  It 
has  been  held,  in  the  latter  years  of  Edward  IV.,  that  a  fine  could  be  avoided  by  show- 
ing that  the  parties  were  not  seised  of  any  estate  of  freehold  (15  Edw.  IV.,  fol.  60). 
There  was  a  curious  case  in  this  reign  illustrative  of  that  most  ancient  instrument  of 
conveyance  fines.  The  abbot  of  Merton  brought  scire  facias  against  the  abbot  of 
Bingham,  in  order  to  obtain  execution  of  a  fine  levied  so  long  ago  as  the  reign  of 
Henry  III.  The  defendant  pleaded  that  Bingham  convent  was  only  a  cell  to  the 
Abbey  of  St  Albans,  and  that  the  prior,  at  the  time  of  the  fine,  was  removable,  and 
that  neither  he  nor  any  of  the  priors  was  ever  impleaded  or  impleadable  except  with 
the  abbot  of  St  Albans.  The  plea  was  demurred  to,  for  that  it  contained  an  aver- 
ment as  to  time  of  memory,  which  could  not  be  tried,  for  it  was  out  of  the  time  of 
memory  since  the  fine  was  levied,  and  if  issue  was  joined  upon  it,  the  jurors  would  have 
to  inquire  of  a  thing  before  the  time  of  memory,  for  the  limitation  (i.e.,  Richard  I.) 

1  Vide  ante,  vol.  ii.  *  Ibid.,  vol.  ii.  c.  x. 
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the  engrossing,  every  fine  should  be  openly  and  solemnly  read  and 
proclaimed  in  court  the  same  term,  and  the  three  next  terms ; 
during  which  ceremony  all  pleas  should  cease;  and  then  a  tran- 
script should  be  sent  from  the  justices'to  the  justices  of  assize  of 
the  county  where  the  lands  lay,  who  were  in  like  manner  to  cause 
it  to  be  proclaimed  in  every  one  of  their  sessions  that  year ;  the 
same  of  the  justices  of  the  peace ;  which  proclamations  were  to  be 
certified  the  second  return  of  the  following  term.  After  these  pro- 
clamations and  certificates,  such  fine  was  to  conclude  as  well  privies 
as  strangers,  except  women  covert  not  parties  to  the  fine,  persons 
within  age,  in  prison,  out  of  the  realm,  or  not  of  whole  memory ; 
with  a  saving  of  the  claims  of  all  others  having  a  title  at  the  time 
of  the  fine  being  levied,  so  as  they  prosecuted  their  claim,  by  action 
or  entry,  in  five  years  after  the  proclamation  and  certificate ;  and 
also  saving  the  rights  of  those  upon  whom  a  title  descended  after 
the  fine,  provided  they  pursued  their  right  in  five  years  after  such 
title  came  to  them  ;  or,  if  the  persons  were  under  any  disabilities 
or  defects,  within  five  years  after  the  removal  thereof.  The  statute 
has  a  clause  enabling  persons  to  levy  fines  according  to  this  act;  or 
at  the  common  law. 

The  other  acts  of  this  reign  that  are  at  all  of  a  juridical  nature,  are 
the  following :  one  was  to  declare  that  wherever  the  king  was  co- 
feoffee  of  lands  to  the  use  of  the  feoffer,  the  land  should  be  in  the 
co-feoffees ;  which  was  to  prevent  the  conclusion  of  law  that  would 
give,  in  such  case,  the  whole  to  the  king : x  another  required  a. 
certain  qualification  of  property  in  jurors  who  served  in  the  sheriff's 
tourn.2  The  remaining  acts  related  principally  to  trade  and  com- 
merce. 

was  about  the  same  time.  To  this,  indeed,  it  was  answered,  that  the  limitation  did 
not  determine  the  time  of  memory,  for  the  ordinance  of  it  was  for  no  other  purpose 
than  to  fix  within  what  time  such  writs  of  possession  should  be  brought,  and  so  pre- 
scription should  be  taken  of  such  time  as  the  memory  of  man  could  have  conversance 
of ;  for  if  new  limitations  should  be  of  new  limits — as  the  time  of  Richard  II.  or 
Henry  IV. — should  the  time  be  understood  as  time  of  memory  ?  It  was  urged,  however, 
that  it  would  be  impossible  to  try  a  matter  which  was  two  hundred  years  before  the  time 
of  which  memory  ran.  The  plea,  however,  was  held  bad,  on  the  ground  that  it  did 
not  lie  in  the  mouth  of  the  prior  to  deny  a  fine  executed  by  his  predecessor  in  the 
name  of  the  prior  and  convent  ( Yewr-hooh,  2  Rich.  III.,  fol.  10).  Thus  a  fine  was 
executed  as  ancient  as  the  reign  of  Henry  III. ;  and  it  may  be  conceived  that  this 
case  would  bring  very  forcibly  before  the  minds  of  the  lawyers  and  legislators  of  the 
age  the  importance  of  upholding  these  ancient  assurances.  No  doubt  that  case  also 
impressed  them  with  the  importance  of  providing  for  the  publicity  and  notoriety  of 
fines,  in  which  lay  the  real  substance  of  the  proceeding.  For  it  was  by  means  of  this 
publicity  and  notoriety  that  notice  was  Becured  to  parties  interested.  This  notice 
was  secured,  it  should  seem,  in  cases  of  recoveries,  by  the  practice  of  the  courts  which 
required  public  proclamations  in  the  courts  where  the  land  lay  (Zouck  v.  StoweU 
Plowden's  Beports) ;  and  hence  the  provision  in  the  present  statute  for  similar  prochv 
mations  in  the  case  of  fines  ;  that  is,  proclamations  not  only  in  court,  but  in  the 
county  where  the  land  lay.  The  object  of  the  statute  was  twofold :  to  secure  the 
publicity  of  fines,  and,  on  account  of  such  publicity,  to  give  them  efficacy  and 
finality.  Lord  Bacon  describes  the  reason  and  policy  of  the  measure,  by  remarking 
that  statutes  which  quiet  possessions  are  fit  for  time  of  peace. 

1  Ch.  5.  a  Ch.  4. 
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The  distinction  between  private  acts  (whose  origin  we  have  con- 
sidered in  the  preceding  period)  x  and  public,  was  first  made  in  the 
reign  of  Kichard  III.,  who  applied  this  new  invention  to  the  purpose 
of  destroying  his  enemies  by  parliamentary  attainders.  All  Eichard's 
statutes  are  in  English  ;  and  so  they  continued  to  be  drawn  in  all 
subsequent  periods.  When  the  parliament  of  Kichard  is  considered 
in  all  these  lights,  it  becomes  an  object  of  some  note  in  juridical 
history. 

The  decisions  of  courts  during  these  reigns  present  many  interest- 
ing points  of  historical  investigation.  Among  other  subjects  of  im- 
provement we  see  that  system  of  equity  which  is  administered  in 
the  court  of  chancery — we  find  the  doctrine  of  uses  and  the  appli- 
cation of  a  common  recovery  to  the  barring  of  estates  tail,  fully 
established.  These  were  topics  unknown  to  our  old  law  (a).  In 
the  meantime  the  learning  of  real  actions  gradually  gave  way,  per- 
sonal suits  became  more  frequent,  and  pleading  grew  into  a  science 
of  much  nicety  and  refinement ;  in  short,  the  whole  force  of  the 
law  seems  to  be  assuming  that  character  which  it  has  retained  to 
the  present  day. 

The  statute  de  donis  still  operated  with  great  force  on  landed 
property,  and  it  was  thought  expedient  to  contrive  some  method 
of  a  general  nature,  which,  to  a  certain  extent,  should  have  the 
effect  of  a  repeal.  In  the  course  of  the  long  contention  for 
power  between  the  houses  of  York  and  Lancaster,  some  temporary 
motives  might  contribute  to  promote  such  an  attempt.  An  im- 
poverished gentry,  and  a  nobility  exhausted  by  the  expenses  of  the 
field,  were  eager  to  obtain  a  power  of  exchanging  the  slow  produce 
of  their  inheritances  for  the  common  medium,  which  was  current 
everywhere,  and  which  could  now  only  be  procured  from  a  commons 
daily  increasing  in  riches  by  the  cultivation  of  foreign  and  domestic 
trade.  Nor  was  this  the  only  motive  for  making  alienations  of 
land.  To  persons  of  unembarrassed  circumstances,  to  whom  money 
afforded  no  temptation,  a  full  dominion  over  their  own  property,  if 
not  a  desire  to  alien,  was  extremely  grateful.  These  were  as  much 
inclined  as  the  former  to  avail  themselves  of  any  legal  means  of 
enlarging  their  dominion.  To  such,  the  possession  of  a  clear  fee- 
simple  was  far  preferable  to  land  when  under  the  tie  and  incum- 
brance of  an  entail.  The  owner  might  then  satisfy  his  caprice  in  the 
full  management  and  disposal  of  it,  regardless  how  it  lay  open  to 
the  penalties  and  forfeitures  which  the  law  might  enforce  on  pro- 
perty not  entailed.  The  wishes  of  all  were  at  length  gratified 
in  the  reign  of  Edward  IV.,  and  we  shall  now  consider  the  steps 
which  led  to  this  important  event.  , 

Among  all  the  cases  about  recovery  by  default,  there  is  no 
opinion  either  one  way  or  the  other  on  a  recovery  by  default  of 

(a)  This,  it  will  be  seen,  except  in  a  very  modified  form,  is  erroneous.  All  these 
things  were  well  established  in  the  older  law. 

1  Vide  ante,  vol.  ii. 
ArOL.  III.  B 
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the  vouchee  (a) ;  but  it  should  seem  from  the  famous  case  of  Tal- 
tarum,  that  no  doubt  was  entertained  about  the  effect  of  such  a 
recovery  to  bar  an  entail.  It  seems  that  it  had  long  been  the 
practice  to  suffer  recoveries  in  that  way  for  that  very  purpose,  and 
that  the  decision,  or  rather  opinion,  then  delivered,  was  nothing 
new. 

The  famous  case  of  Taltarum  is  in  12  Edw.  IV.,  and  has  always 
been  considered  as  closing  the  question  as  to  recovery ;  not  that  the 
court  there  directly  decided  the  point,  but  that  while  they  deter- 
mined in  that  case  against  such  a  recovery  improperly  suffered, 
they  seemed  to  admit  that  a  like  recovery  forcibly  suffered  would 
bar  the  issue  in  tail.  The  case  was  this : — In  a  writ  of  entry  on 
statute  5  Rich.  II.,  the  defendant  conveyed  to  him  a  title  under 
an  entail.  The  plaintiff  replied,  that  one  Taltarum  had  before 
brought  a  writ  of  entry  against  an  ancestor  of  the  defendant — that 
the  parties  appeared — that  Taltarum  counted  of  his  own  possession 
— that  the  tenant  made  defence,  and  vouched  to  warranty  one 
King,  who  was  ready,  and  entered  into  warranty — that  the  issue 
was  joined  on  the  right — that  the  vouchee  made  default,  upon 
which  the  demandant  had  final  judgment  against  the  tenant  in 
tail ;  by  force  of  which  Taltarum  entered  and  infeoffed  the 
plaintiff.   The  defendant  rejoined,  that  before  the  recovery  by  Tal- 

(a)  The  nature  and  effect  of  a  recovery  can  only  be  rightly  understood  by  bearing  in 
mind  that  it  was  a  recovery  by  judgment  in  a  real  action,  pursued  in  the  same  form 
as  when  "suffered"  for  the  purpose  of  conveyance  or  when  obtained  adversely.  The 
real  action  must  be  brought  against  a  tenant  of  the  freehold,  "  tenant  to  the  prcecipe," 
as  he  was  called  from  the  term  of  the  writ,  prcecipe  quod  reddat,  which,  being  action  of 
the  freehold,  required  to  be  against  the  tenant  of  the  freehold.  But  he  might  be 
only  tenant  for  a  particular  estate  or  freehold,  or  for  life,  or  in  tail ;  and  in  such 
case  it  was  necessary  for  the  tenant  to  "vouch"  the  party  entitled  to  the  reversion 
in  fee,  that  he  might  come  forward  and  defend  his  title ;  and  there  were  provisions 
in  the  statutes  of  Westminster  to  provide  for  this,  and,  on  the  other  hand,  to  enable 
the  demandant  to  "counter-plead"  a  false  voucher,  that  is,  of  a  party  having  no  real 
title.  But  if  prcecipe  quod  reddat  was  brought  against  a  tenant  for  life,  who  vouched  a 
stranger,  and  the  demandant  counter-pleaded  the  voucher,  and  it  was  found  for  the 
demandant,  he  in  the  reversion  had  no  remedy  but  writ  of  right ;  for  if  he  who  was 
vouched  lost,  either  by  trial  or  by  default,  he  in  the  reversion  had  no  remedy  ;  and 
so  if  the  tenant  vouched  a  stranger  who  lost,  then  he  in  the  reversion  had  no  remedy 
( Year-book,  5  Edw.  IV.,  fol.  2).  This  had  been  laid  down,  not  as  new  law,  but 
settled  and  understood  law,  in  the  early  part  of  this  reign  ;  and  it  had  always  been 
law,  and  could  not  but  be  law,  so  long  as  real  actions  continued  subject  to  the  recovery 
being  falsified  in  a  writ  of  right  by  proof  that  the  recoveree  was  not  tenant  of  the 
freehold,  that  is,  had  no  estate  of  freehold.  Nor  can  there  be  the  least  doubt  that 
during  all  this  time  they  were  used  to  bar  estates  tail.  The  statute  de  donis  in  the 
reign  of  Edward  I.  alludes  to  some  mode  of  alienation  which  barred  the  issue  (for 
it  says  the  land  "  ought  to  remain  to  the  issue") ;  and  there  was  no  other  mode  in 
which  it  could  be  done  but  by  a  recovery,  which  purported  on  the  record  to  be  a 
recovery  in  a  real  action,  and  which  could  not  be  presumed  to  be  fictitious.  Whether 
or  not  it  could  be  falsified  by  the  issue  on  the  ground  of  fraud  to  which  the  recoveror 
was  party,  is  another  point ;  but,  prima  facie,  a  recovery  would  bar  the  issue  as 
privies  in  estate.  And,  as  will  be  seen,  no  one  had  ever  ventured  to  question  the 
apparent  validity  of  such  recoveries.  In  the  celebrated  case  of  Taltarum,  noticed  by 
tne  author  a  little  further  on,  this  plainly  appears ;  and  the  notion  that  the  use  of 
recoveries  to  bar  entails  then  first  arose,  is  one  of  the  erroneous  traditions  of  legal 
history.  It  has  commonly  been  represented  that  the  practice-  of  barring  estates  tail 
by  recoveries  arose  or  was  established  by  this  case.     Nothing  can  be  more  erroneous 
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tarum,1  the  tenant  in  tail  had  infeoffed  another,  who  had  reinfeoffed 
him  in  tail. 

Upon  these  pleadings  the  following  question  arose :  Whether 
the  defendant,  who  claimed  under  the  first  entail,  was  barred  by  a 
recovery  suffered  by  his  ancestor  at  the  time  he  was  seised  of  a 
later  entail,  created  since  ?  This  was  the  point  before  the  court. 
In  debating  the  matter,  it  seemed  to  be  agreed  by  the  whole  court, 
that  a  recovery  by  default  of  the  vouchee  was  a  bar  to  the  issue  in 
tail ;  and  it  seems  as  if  they  rested  the  reason  of  its  being  a  bar 
entirely  upon  the  recovery  in  value  against  the  vouchee.  Further, 
it  was  said  by  one  of  the  judges,  that  an  entail  cannot  be  destroyed 
by  a  recovery  in  value,  unless  that  which  is  recovered  go  in  the 
place  of  the  other,  and  that  cannot  be  unless  the  recovery  in  value 
be  against  the  donor  ;  in  which  case  it  was  a  settled  point,  if  A. 
give  land  to  B.  in  tail,  and  he  recover  in  value  against  A.  that  the 
issue  of  B.  shall  have  a  formedon  of  the  land  so  recovered.  Con- 
sistently with  this,  as  the  recompense  goes  to  that  issue  only  who 
loses  the  estate,  the  defendant,  in  the  case  in  question,  who  claimed 
under  an  entail  of  which  the  tenant  was  not  seised  at  the  time  of 
the  recovery,  could  be  entitled  to  no  recompense  in  value,  and 
therefore  would  not  be  barred  by  the  recovery. 

Thus  did  the  court,  in  debating  the  effect  of  a  bar  by  a  recovery, 
confine  itself  to  the  strictest  technical  reasoning.    Upon  the  principle 

and  it  is  an  instance  of  a  very  common  fallacy  which  must  be  guarded  against  in  the 
study  of  legal  history — viz.,  the  supposing  that  a  practice  or  a  doctrine  of  law  has  first 
arisen  at  the  time  it  was  first  recognised  by  legal  decision.  Quite  the  contrary  is 
usually  the  case,  and  was  so  in  the  present  instance.  Recoveries  had,  it  is  plain  from 
former  statutes  (for  instance,  the  statute  of  Gloucester,  temp.  Edward  I.),  been  long 
used,  and,  no  doubt,  used  to  bar  estates  tail.  As  they  had  been  used  to  defeat  feudal 
rights,  no  doubt  they  would  be  used  to  defeat  entails.  The  case  of  the  recoveree 
could  set  up  that  the  party  was  not  tenant  at  the  time  of  the  proceeding,  and  that 
therefore  it  was  null  and  void  in  law;  for  the  heir  claimed,  not  as  heir  of  the 
recoveree,  but  by  the  gift  in  tail ;  and  if  a  man  (it  was  said)  sets  up  against  me  a 
recovery  had  against  my  father  by  confession,  I  may  say  that  at  the  time  my  father 
was  not  tenant  of  the  land,  but  that  I  myself  was  so  (i.e.,  tenant  of  the  freehold),  be- 
cause I  do  not  claim  through  my  father,  but  by  myself.  And  if  after  recovery  against 
a  tenant  in  tail,  and  before  execution,  the  tenant  died,  his  heir  could  "  falsify  the 
recovery,"  and  would  be  in  by  descent.  And,  therefore,  if  the  recoveree  was  not 
tenant,  the  recovery  would  be  void,  for  there  was  no  one  against  whom  the  recovery 
could  be  had  (Yearbook,  12  Edw.  IV.,  fol.  15).  The  effect  of  a  recovery,  that  is,  a 
recovery  against  a  tenant  of  the  freehold,  was  that,  according  to  a  well-established 
rule  of  law,  it  bound  the  parties  and  his  privies,  i.e.,  the  recoveree  and  his  heirs. 
But  a  recovery  against  a  stranger,  though  it  was  a  title,  was  not  an  estoppel  (12  Edw. 
IV.,  16) ;  and  any  one  not  privy  in  blood  or  estate  to  the  recoveree  was  a  stranger. 
And  as  a  stranger  to  a  fine  could  defeat  it,  so  could  a  stranger  to  a  recovery  in  a 
similar  manner — namely,  by  showing  that  the  parties  bad  no  estate  of  freehold  at 
the  time  of  the  recovery  or  fine  (12  Edw.  IV.,  15  ;  21  Edw.  IV,,  21),  and  this  could 
be  set  up  by  the  issue  in  tail  (Ibid.)  The  party  entitled  in  reversion  could,  on  a 
similar  principle,  "  falsify  a  recovery"  at  common  law,  and  was  aided  in  doing  so  by 
several  statutes  (9  Edw.  IV.,  37).  Numerous  cases  on  that  subject  were  decided 
throughout  this  reign  (7  Edw.  IV.,  19).  The  party  entitled  in  remainder  could 
falsify  the  recovery  (12  Edw.  IV.,  21),  and  issue  in  tail  could  falsify  a  recovery  (13 
Edw.  IV.,  fol.  3).    That  is,  in  a  real  action. 

1 12  Edw.  IV.,  15, 19,  20,  21. 
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which  had  been  admitted  in  Octavian  Lumbard's  case  (a),  and  re- 
cognised in  some  others,  but  in  the  reign  of  Edward  III.  and  since, 
they  considered  a  recompense  to  the  issue  as  a  sufficient  reason  for 
depriving  him  of  his  estate  ;  and  a  recompense  in  value  to  the  re- 
coveree  being  part  of  the  judgment  in  a  recovery  on  a  prcecipe,  this 
proceeding  was,  in  its  very  frame,  happily  adapted  to  the  purpose. 
A  recovery  seems  to  have  forced  itself  upon  the  courts,  who  recog- 
nised its  effects  no  further  than  they  were  obliged  by  the  legal  cir- 
cumstances attending  it.  Their  decision  in  this  case(&)  was  entirely 
conformable  to  the  exact  requisite  of  the  proceeding,  for  they  ex- 
pected, as  was  before  observed,  that  the  vouchee  should  be  the 
donor,  who  had  actually  engaged  to  warrant  upon  the  original  gift 
of  the  land. 

Such  were  the  grounds  upon  which  a  recovery  was  explained 
and  supported,  when  it  was  supposed,  or  at  least  pretended,  to  be  a 
real  proceeding.  In  after-times,  when  it  was  considered  merely  as 
a  fiction  for  the  purpose  of  barring  estates  tail,  the  same  language 
was  adhered  to  as  the  best  way  of  reconciling  it  to  reason  and  to 

(a)  Nothing  of  the  sort  was  established  in  that  case,  which  was  merely  a  case  of 
exchange  of  lands. 

(6)  The  author  has  misunderstood  the  case  ;  there  was  not  and  could  not  be  a 
discussion  on  the  question ;  the  nature  of  the  action  precluded  it,  and  that  was  the  very 
point  determined.  It  was  an  action  forforcible  entry,  in  which  the  defendant  had  to 
show  a  right  to  make  such  entry  ;  and  he  sought  to  do  so  by  setting  up  that  he  was 
heir  in  tail.  To  which  the  plaintiff  replied  the  recovery  by  Taltarum  against  another 
alleged  to  have  been  issue  in  tail.  To  this  the  defendant  rejoined  a  feoffment  in  fee 
by  that  issue  in  tail,  and  a  re-infeoffment  of  heir  in  tail  by  the  feoffee,  with  remainder 
to  his  right  heir  ;  and  alleged  that  the  recovery  against  him  was,  after  possibility 
of  issue,  extinct,  and  that  he  remained  seised  after  the  recovery,  and  died  seised ; 
and  that,  after  this,  the  defendant  had  entered  as  heir  in  tail.  And  the  point  was, 
whether  the  entry  was  "congeable''  or  whether  he  was  put  to  his  formedon ;  and  the 
court  held  that  it  was  not  "  congeable,"  and  that  he  was  put  to  his  formedon,  as  it 
would  have  been,  they  said,  in  the  case  of  a  fine  levied  by  the  tenant  in  taih  in  which 
case  the  heir  could  only  sue  in  formedon.  For  when  the  judgment  was  given  against 
the  tenant  in  tail,  it  would  bind  the  issue  as  to  the  possession,  so  that  the  entry  of 
the  recoveror  would  be  congeable  upon  him  ;  although,  if  the  reeoveror  should  sue 
scire  facias  on  the  judgment  against  the  isue,  the  issue  could  falsify  the  recovery; 
but  if  the  recoveror  entered,  the  issue  could  not  enter  upon  him.  And  if  judgment 
was  recovered  against  the  tenant  for  life,  and,  before  execution,  he  died,  the  entry  of 
the  recoveror  upon  the  reversioner  would  be  congeable,  and  the  recoveror  could  not 
enter  upon  him,  but  was  put  to  his  writ  of  entry  ad  communem  legem,  and  in  that 
he  might  falsify  the  recovery  ;  and  so  here,  for  in  this  judgment  the  entry  upon 
the  issue  was  congeable,  and  he  should  be  put  to  his  formedon.  So  Choke  said  that 
if  a  recovery  should  lie  against  the  tenant  in  tail  by  action  tried,  the  recovery  should 
bind  the  heir,  so  that  he  could  not  falsify  it  in  the  same  point.  And  if  the  recovery 
was  by  default,  and  the  tenant  in  tail  died  before  execution,  and  the  right  descended 
to  the  heir  (in  tail),  yet  the  entry  of  the  recoveror  upon  him  should  be  congeable 
for  the  possession  was  so  bound  that  it  was  executory  against  the  issue,  and  nothing 
remained  to'  the  issue  but  the  right  by  formedon,  for  the  recovery  defeated  the 
possession  of  the  tenant  in  tail.  And  the  other  judges,  except  Littleton  ap- 
pear to  have  taken  the  same  view — that  the  issue  in  tail  could  not  falsify  the 
recovery  in  such  an  action — i.e.,  an  action  personal  and  possessory — for  his  father 
was  bound  by  the  judgment ;  and  if  the  heir  would  have  any  remedy  to  falsify  the 
recovery  it  would  be  in  formedon  (12  Edw.  IV.,  fol.  21).  Thus,  therefore  the 
decision  was  not  that  the  issue  was  barred,  but  that  his  entry  was  not  legal,  and' that 
he  was  put  to  his  writ  of  formedon — the  regular  remedy  of  issue  in  tail.  It  is  im- 
possible therefore  that  this  decision  could  have  had  any  great  effect  as  to  the  validity 
of  such  a  recovery,  for  nothing  about  it  was  determined  at  all. 
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law.  But  without  recourse  to  these  technical  arguments,  the  ap- 
plication of  a  recovery  to  the  purpose  of  barring  entails  may  be 
defended  on  other  grounds  equally  consistent  and  legal.  Why 
should  it  not  be  at  once  said  that  the  recoverer  recovers  the  land 
by  better  title  ?  A  fiction  surely  as  fair  as  that  of  a  recovery  in 
value  to  the  issue.  As  this  is  the  plain  sense  of  it,  when  the 
prcecipe  is  brought  against  a  tenant  in  fee,  why  should  it  not,  and 
why  should  it  not  be  so  avowed,  when  brought  against  a  tenant  in 
fee-tail  ? 

It  should  seem  that  a  slight  consideration  of  the  statute1  de  donis 
will  render  such  an  apology  as  the  inference  drawn  from  a  recovery 
in  value  perfectly  unnecessary.  It  was  intended  by  that  act  to  bind 
up  the  hands  of  the  tenant  in  tail  from  prejudicing  his  issue,  but 
not  to  preclude  third  persons  from  pursuing  their  lawful  claims 
against  the  land  entailed.  It  could  not  be  said,  as  in  opposition  to 
their  right,  that  the  will  of  the  donor  should  be  observed.  That 
statute  provides  only  against  voluntary  alienations,  and,  among 
others,  declares,  that  a  fine  levied  of  such  entailed  land  shall  be 
void ;  a  fine  being  at  that  time  an  amicable  suit  for  the  single  pur- 
pose of  transferring  the  possession  and  right  of  land.  But  to  all 
involuntary  alienations,  to  all  recoveries  by  right,  such  land  entailed 
was  still  liable,  notwithstanding  the  strict  restraint  on  alienation 
by  the  owner.  A.  praecipe  was  then  an  adversary  suit ;  and  though 
the  churchmen  had  about  that  time  converted  it  to  its  present  use, 
even  then,  if  a  recovery  was  had  thereon,  it  carried  with  it  the  pre- 
tence of  a  recovery  by  lawful  title,  and  bound  only  as  such.  When 
such  proceeding  grew  more  general,  it  still  bore  its  original  import ; 
and  under  all  considerations  of  it,  with  regard  to  the  recoveror,  re- 
coveree,  and  the  thing  recovered,  will  bear  no  other  comment  or 
conclusion,  but  that  the  recovery  was  had  by  lawful  right,  regularly 
decided  upon.  The  statute  de  donis  had  not  taken  away  such  a 
mode  of  alienation  ;  and,  of  course,  an  estate  tail,  in  its  very  origin, 
was  liable  to  be  barred  by  a  recovery  in  a  judicial  proceeding  as 
well  as  by  a  collateral  warranty.  The  lord  chief-justice  Choke,  in 
the  case  above-mentioned,  seems  to  consider  it  in  that  light ;  and 
when  that  judge  had  been  spoken  of  in  later  times  as  the  author 
of  a  new  device  for  barring  entails,  he  is  very  justly  vindicated  by 
the  great  commentator  on  Littleton,  who  says,  "it  was  upon  former 
authorities  and  opinions  of  judges,  discovered  by  him,  and  assented 
to  by  the  rest  of  the  judges.2 

Whatever  may  be  the  true  reasons  upon  which  this  point  of  law 
is  to  be  explained,  it  is  certain  that  this  solemn  declaration  of  it  by 
the  judges  had  a  more  extensive  influence  than  almost  anything 
that  ever  came  from  the  courts  at  Westminster,  respecting  private 
rights.  It  made  an  epocha  in  the  history  of  landed  property.  It 
had  the  effect,  in  a  great  measure,  of  repealing  the  statute  de  donis; 
for  after  this,  every  tenant  in  tail  had  a  power  of  barring  his  issue, 

1  Vide  ante,  vol.  ii.  2  1  Inst. ,  361  b. 
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and  those  behind  in  remainder;  not  by  compensating  them  with  a 
real  equivalent,  as  was  required  upon  the  principle  of  Octavian 
Lumbard's  case,  but  by  the  supposed  and  ideal  recompense  of  a 
recovery  in  value  against  the  vouchee.  The  statute  had  thence- 
forward no  other  force  than  to  enable  persons  to  make  entails,  with 
long  substitutions  of  remainders,  which  could  not  have  been  created 
at  common  law,  and  which  every  tenant,  as  he  came  into  possession, 
had  the  power  of  destroying  by  suffering  a  recovery — a  power  which 
was  most  commonly  exercised  as  soon1  as  the  party  was  of  years  to 
do  a  legal  act. 

The  reader  has  been  before  reminded  that  a  recovery  on  a prcecipe 
Feigned  re-  had  continued  to  be  a  mode  of  conveyance,  and  the  de- 
recoveries.  cision  in  Taltarum's  case,  as  it  gave  additional  effect  to 
this  proceeding,  contributed  to  make  it  more  generally  useful.  A 
recovery  thenceforward  became  established  as  a  common  assurance 
of  estates,  and  began  to  partake  of  that  high  credit  and  authority 
which  had  long  been  attributed  to  a  fine. 

A  person  who  was  seised  of  a  clear  fee-simple  might  convey  his 
estate  by  a  recovery;  and  by  later  opinions,  confirmed  by  Taltarum's 
case,  the  same  may  be  said  of  a  tenant  in  tail.  What  persons,  by 
reason  of  the  narrowness  of  their  estate,  could  not  convey  by  re- 
covery ;  what  circumstances  were  necessary  towards  making  the 
recovery  complete  and  effectual ;  and  how  a  recovery  suffered  by 
such  persons,  or  without  such  circumstances,  might  be  avoided,  is 
an  inquiry  that  will  best  discover  the  nature  of  a  recovery  as  a 
conveyance. 

A  feigned  recovery,  like  all  other  judgments,  might  be  examined 
in  a  writ  of  error  or  attaint.  But  the  more  common  way  was  to 
falsify  the  recovery  (as  it  was  called)  by  another  action,  sometimes 
grounded  on  an  entry  and  sometimes  not,  as  the  case  might  be,  or 
by  a  plea  to  any  action  founded  upon  the  recovery.  Thus,  if  the 
claimant's  entry  was  not  taken  away  by  the  recovery,  he  might 
bring  an  assize ;  and  when  the  recovery  was  pleaded  against  him, 
he  might  reply  such  matter  as  would  avoid  the  recovery :  the  same 
if  his  entry  was  taken  away,  and  he  brought  a  prcecipe,  and  the 
recovery  was  pleaded.  Some  special  actions  were  given  in  certain 
cases ;  as  a  quod  ei  deforceat,  for  a  particular  tenant,  deceit  for 
want  of  summons,  and  some  others.  Another  way  of  falsifying 
was  by  plea ;  as  where  an  action  was  founded  upon  a  recovery, 
and  the  tenant  pleaded  matter  to  avoid  the  recovery. 

The  grounds  upon  which  a  recovery  might  be  falsified  were 
various.  Thus,  if  a  recovery  was  pleaded,  it  might  be  replied, 
that  at  the  time  of  the  writ  brought  the  tenant  was  not  tenant  of 
,he  freehold,  nor  at  any  time  since.2  This  plea  of  no  tenant  to  the 
prcecipe  was  the  most  common.3 

We  have  already  taken  notice  of  the  origin  of  uses,  in  speaking 

»  Black.,  vol.  ii.  *  12  Edw.  IV. ,  14, 19 ;  and  13  Edw.  IV.,  1. 

3  Vide  ante,  o.  xxi. 
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of  the  several  statutes  that  were  passed  for  correcting  the  inconveu- 
iencies  suffered  for  this  new  species  of  property.  Notwith- 
standing  the  distance  of  time  since  these  statutes  were  ("  ' 
passed,  it  is  pretty  certain  that  uses  were  not  carried,  to  any  great 
extent  (a)  till  then,  and  dissensions  between  the  houses  of  York 
and  Lancaster  made  it  necessary  to  find  out  some  method  of  con- 
veying and  concealing  real  property  from  the  reach  of  debts  and 
forfeiture  (b).  The  attainders  which  then  threatened  the  nobility 
made  them  resort  to  uses  as  the  most  convenient  method  of  shelter- 
ing their  lands  from  the  consequences  of  both. 

In  the  4th  year  of  Edward  IV.1  this  kind  of  property  is  thus 
spoken  of  in  the  very  language  and  terms  which  have  ever  since 
been  applied  to  it :  A.  enfeoffs  B.  to  the  use  of  A.;  here  B.  is  seised 
of  the  land  to  the  use  of  A.,  who  only  infeoffed  him  upon  trust 
and  confidence  :  upon  which  several  rights  the  court  thus  explains 
itself  : — "  In  the  chancery,  a  man  shall  have  his  remedy  according 
to  the  intent  of  the  feoffment,  and  according  to  conscience  ;  but 
in  the  common  pleas,  and  in  the  king's  bench,  according  to  the 
course  of  the  common  law  it  is  otherwise ;  for  the  feoffee  shall  have 
the  land,  and  the  feoffor  shall  have  nothing  against  his  own  feoff- 
ment, though  it  was  only  upon  confidence." 

It  appears  from  hence,  that  the  judges  had  qualified  their  notions 
concerning  this  new  subject  of  property,  since  the  beginning  of  the 
reign  of  Henry  VI.,  when  the  strict  opinion  before  mentioned  was 
delivered.  Uses  had  now  been  very  well  considered,  and  their 
properties  and  incidents  recognised.  So  completely  was  a  use 
considered  as  separated  from  the  land,  that  in  this  same  year  2  it 
was  declared,  that  a  feoffment  without  any  intent  expressed,  or  if 
expressed  to  be  to  the  feoffor  and  his  heirs,  should  always  be  con- 
strued as  made  to  the  use  of  the  feoffor's  will,  and  that  he  might 
alter  it  whenever  he  pleased ;  except  where  it  was  declared  to  the 
use  of  a  stranger,  or  the  intent  was  to  take  back  an  estate  tail ;  for 
in  these  cases  the  interest  of  a  third  person  was  concerned,  and  it 

(a)  It  was  often  said  by  the  judges,  that  uses  were  at  common  law,  though  they 
were  not  common  until  the  statute  of  quia  emptores,  which  implies  that  they  became 
common  then  (Brooke's  Abridgment,  Feoffment  al  uses).  Lord  Coke  says  quaintly,  that 
uses  arose  in  times  of  force  from  fear,  and  in  times  of  peace  from  fraud  (Ohudleigh's 
case,  4  Coke's  Rep.)  Lord  Holt,  in  a  case  reported  by  Lord  Eaymond,  expressed  an 
opinion  similar  to  our  author's,  that  uses  became  more  common  during  the  wars  of 
the  Roses,  in  order  to  prevent  forfeitures. 

(b)  Uses  were  enforced  in  equity,  and  thus  the  practice  of  uses  gave  rise  to  the 
development  of  equitable  jurisdiction.  A  use,  in  fact,  was  a  trust  or  confidence,  and 
trusts  have  always  formed  a  large  and  important  part  of  the  jurisdiction  of  equity. 
The  cases  on  the  subject  in  this  reign  are  numerous.  Thus  a  cestui  que  use  for 
husband  and  wife  sold  the  land,  and  the  wife  received  the  money,  and  the  feoffee 
made  feoffment  to  the  vendee  at  their  request;  the  husband  died,  and  the  wife 
brought  subpoena  against  the  feoffee,  and  he  was  committed  to  prison  (7  Edit).  I  V., 
fol.  14) ;  but  it  would  not  lie  against  the  feoffee  to  a  use  (4  Edw.  IV.,  fol.  8).  So 
subpoena  against  conusee  of  a  statute-staple  to  a  use,  who  releases  (11  Edw.  IV.,  fol.  9). 
So  subpoena  lay  by  cestui  que  use  of  an  obligation  against  the  obligee,  to  compel  him 
to  sue  (2  Edw.  IV,  fol.  2). 

1  4  Edw.  IV.,  8.  2  Hid. 
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would  not  have  been  consistent  with  conscience  to  defeat  it  by  any- 
subsequent  alteration. 

In  many  respects  the  properties  of  a  use  were  settled  in  analogy 
Their  nature  to  the  law  respecting  land.  It  was  to  descend  as  the 
and  properties,  land  would :  thus  it  went  to  the  younger  sou  in 
borough-English.  If  one  seised  ex  parte  maternd,  or  seised  in 
tail,  with  remainder  over,  infeoffed  one  to  a  use,  the  use  descended 
as  the  land  would  have  done ;  but  it  was  not  so  of  land  held  in 
right  of  the  wife.1  There  was  a  possessio  fratris  of  a  use.2  But 
where  the  cestui  que  use  was  attainted,  and  died  without  a  will,  the 
lord  was  not  entitled  to  the  use,  nor  was  the  heir ;  and  it  was 
thought  it  should  belong  to  the  feoffees.3  The  conclusions  of  the 
common  law  for  a  long  time  lay  so  strongly  in  favour  of  the  legal 
owner,  that  if  the  feoffee  died  seised,  his  heir  became  absolute 
owner  of  the  land,  discharged  of  the  use ;  and  this  opinion  pre- 
vailed till  14  Edw.  IV.,  when  the  heir  was  held  liable  to  a  sub- 
poena.4 

The  conscientious  discharge  of  the  trust  reposed  in  the  feoffee 
was  so  regarded,  that  any  stranger  who  became  seised  of  lands  by 
feoffment  of  the  feoffees  with  notice  of  the  use,  was  answerable  to 
the  cestui  que  use.5  A  woman  being  cestui  que  use  became  covert, 
and  was  not  allowed  to  command  her  feoffee  to  make  an  estate  ; 
for  he  by  so  doing,  it  was  said,  would  be  guilty  of  a  breach  of 
trust,  and  be  committed  to  prison  by  the  chancellor  ; 6  and  under 
the  like  penalty,  the  feoffee  was  bound  to  maintain  all  suits  inci- 
dent to  the  freehold.7  Uses  were  thus  established  as  a  species  of 
property  distinct  from  the  land  out  of  which  they  issued ;  the  land 
and  the  use  were  two  independent  subjects,  and  might  reside  in 
different  persons.  A  gift  of  land  by  fine  or  feoffment  without 
something  more,  did  not  now,  as  formerly,  convey  any  interest  in 
the  land ;  the  use  accrued  only  by  the  express  appointment  of  the 
feoffer,  or  upon  some  equitable  right  to  it. 

This  is  the  height  to  which  uses  had  grown  in  the  period  of  which 
we  are  now  treating :  their  consequences  were  carried  much  further 
in  the  reigns  of  Henry  VII.  and  Henry  VIII. ;  already  they  had 
raised  much  jealousy  in  the  courts  of  common  law  and  in  the  legis- 
lature. They  were  at  first  treated  as  little  better  than  pretences 
to  cover  fraud,  and  were  at  length  admitted  rather  as  abuses  which 
had  obtained  a  legal  form  by  sufferance ;  and  in  that  light  the 
parliament  at  different  times  endeavoured  to  correct  and  restrain 
their  irregularities,  without  attempting  entirely  to  eradicate  them. 

Indeed,  uses  were  pregnant  with  great  inconveniences.  The 
possession  of  land  by  J.,  to  the  use  of  B.  was  a  concurrence  of  rights 
that  could  not  fail  of  producing  confusion.  A.,  the  terre-tenant, 
as  the  lawyers  called  him,  was  possessed  of  the  land  by  the  forms 
of  law,  and  so  was  its  legal  owner  ;  but  a  confidence  was  reposed 

'5  Edw.  IV.,  7  b.         2  Ibid.  7.  3  Bro.  Feoff,  al  Uses,  34.        <■  Fitz.  Subp.,  14 

"  5  Edw.  IV. ,  7  b.         «  7  Edw.  IV. ,  14  b.  *  Ibid. ,  29  b. 
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in  him  by  the  giver  of  the  estate,  that  he  should  hold  it  to  the  use 
of  B.,  for  this  reason  called  the  cestui  que  use.  Thus  B.  received 
the  profits  ;  was  in  conscience  and  equity  the  owner  ;  he  enjoyed  a 
credit  and  importance  in  the  world  by  expending  its  produce, 
though  the  land  was  not  liable  to  the  engagements  which  he  was 
enabled  to  contract  by  means  of  that  credit  and  importance.  Thus 
a  kind  of  deceit  was  practised  on  mankind.  To  remedy  this, 
occasional  expedients  were  applied,  which  were  of  some  benefit  in 
particular  cases  ;  while  the  disease,  still  vigorous,  pervaded  every 
part  of  the  law  of  real  property.  The  plan  upon  which  these 
expedients  were  conceived  was,  to  put  the  cestui  que  use  into  the 
same  condition  as  if  he  was  seised  of  the  actual  freehold  by  the 
solemnities  of  law.  Such  regulations,  from  the  subject  of  them, 
were  called  the  statutes  of  pernors  of  profits,  and  have  been  already 
mentioned  in  their 1  proper  places. 

In  the  court  of  chancery,  the  following  points  were  deter- 
mined. A  man  was  bound  in  an  obligation  to  B.,  for  the  use 
of  G.  It  was  held  that  in  this  case  O.  should  have  subpoena 
against  the  obligor.2  One  coparcener  would  not  count  according 
to  the  truth,  and  in  the  same  manner  as  the  other  coparcener  had 
done;  and  there  it  was  held  that  a  subpoena  lay.3  Where  a 
person  had  made  another  the  procurer  of  his  benefice,  and  had' 
faithfully  promised  him  i  that  he  would  save  him  harmless  from 
the  consequences  of  holding  it ;  when  he  afterwards  resigned  it, 
and  was  vexed  on  account  of  the  part  he  had  acted,  it  was  agreed 
that  a  subpoena  lay  for  such  indemnification :  and  it  was  there 
said,  If  I  promise  to  build  you  a  house,  and  do  not  perform  my 
promise,  you  have  your  remedy  by  subpoena.  ^  It  was  a  doubt  at 
this  time  whether  a  subpoena  would  lie  against  an  executor  or  heir ; 
and  it  seems  after  much  debate  agreed,  that  it  would  not  lie  against 
the  heir  of  the  feoffee  ;  but  he  might  hold  the  land  discharged  of 
the  use,  and  the  cestui  que  use  was  driven  to  seek  redress  in  parlia- 
ment.6 Yet  where  a  man  had  made  a  fraudulent  gift  of  his  goods 
to  avoid  his  creditors,  and  the  person  to  whom  they  were  given 
died,  and  they  came  to  the  hands  of  his  wife,  there,  when  a  bill 
was  filed  against  her,  she  was  compelled  to  answer  it.7  And  before , 
that,  the  following  case  was  decided :  Worsley,  a  baron  of  the 
exchequer,  and  one  Middleton,  bought  some  wool  of  Sir  H.  Wych, 
for  which  they  bound  themselves  in  several  obligations.  Middleton 
had  all  the  profits  of  the  merchandise.  Sir  H.  died,  and  made  his 
lady  his  executrix  ;  and  by  his  will  gave  a  longer  day  to  Middle- 
ton.  Upon  this,  Worsley  brought  his  bill  against  the  executrix, 
to  discover  what  was  owing,  and  to  account.  The  bill  was  held 
good ;  and  it  was  agreed  that  a  bill  might  be  brought  to  make  a 
person  discover  his  testator's  will,  and  the  trust  there  declared.8 

1  Vide  ante,  vol.  ii.  2  2  Edw.  IV.,  2.  3  6  Edw.  IV.,  10. 

4  Promitto per  idem.  5  8  Edw.  IV.,  4  b ;  Vide  ante,  vol.  ii. 

6  8  Edw.  IV.,  6,  7  16  Edw.  IV.,  9  b.  8  9  Edw.  IV.,  41. 
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A  man  was  surety  for  one,  who  joined  with  others  in  a  bond  to 
save  the  surety  harmless  ;  afterwards  the  surety  paid  the  money, 
and  sued  upon  the  indemnity  bond :  in  the  meantime,  the  first 
debtor  brought  his  bill  in  chancery,  and  set  forth,  that  before  the 
bond  was  given  to  indemnify,  he  delivered  certain  goods  to  the 
surety,  as  a  security  for  the  same  eventual  burthen  on  him  ;  and 
therefore  he  now  prayed  restitution  of  them,  that  he  might  not  be 
doubly  charged ;  and  also  he  prayed  an  injunction :  the  latter 
prayer  was  denied,  upon  the  defendant  in  equity  claiming  a  pro- 
perty in  the  goods.1  The  cognisor  in  a  statute-merchant  had  paid 
the  money,  without  a  release  ;  and  the  cognisee,  notwithstanding 
this,  sued  him  at  law :  a  bill  being  brought  in  chancery,  it  was  a 
question,  whether  he  should  have  relief.  The  chancellor  had  great 
doubt,  and  called  in  the  assistance  of  the  judges  in  the  exchequer- 
chamber  ;  where,  after  much  argument,  the  chancellor  was  con- 
vinced that,  in  the  instance  of  a  statute-merchant,  which  is  a  matter 
of  record,  as  the  party  need  not  have  paid  the  money  without  a 
release,  it  would  not  be  consistent  with  the  rules  of  law  to  relieve  ; 
but  as  to  obligations,  which  are  matters  in  pais,  that  question  was 
left  open  to  consideration.2 

The  style  of  pleading  in  equity  was  of  a  more  liberal  cast  than 
'that  in  the  other  courts.  It  was  held  that  a  person  should  not  be 
prejudiced  for  mispleading,  nor  want  of  form  ;  but  if  he  proved 
such  matter  as  served  to  aid  him  in  conscience  and  equity,  it  was 
sufficient.  The  authority  of  this  court  was,  as  they  expressed  it, 
secundum  potestatem  absolutam;  while  at  common  law  they  were 
said  to  proceed  secundum  potestatem  ordinatam  (a).s 

Such  were  the  advances  made  by  the  court  of  equity  towards 
relieving  suitors  against  the  rigour  of  the  common  law.  Its  juris- 
diction did  not  comprehend  a  great  extent ;  and  the  exercise  of  it 
was  feeble  and  imperfect.  The  chancellor  seldom  had  a  point  of 
difficulty  before  him  but  he  called  in  the  advice  of  some  of  the 
judges,  or  adjourned  it  into  the  exchequer-chamber,  where  it  was 
discussed  and  resolved  according  to  the  opinion  of  the  sages  of  the 
common  law.  This-  had  the  effect  of  settling  on  the  solid  found- 
ation of  the  law  of  the  land  this  new  jurisdiction,  which  all  the 
while  grew  up  under  the  guidance  and  encouragement  of  the  courts  • 

(a)  This  reign  is  distinguished,  if  not  by  the  rise,  at  all  events  by  the  rapid  growth, 
of  the  equitable  jurisdiction  of  the  court  of  chancery,  and  its  recognition  even  in 
the  courts  of  law.  And  it  has  also  been  seen  that  the  practice  of  uses  led  to  the 
development  of  equitable  jurisdiction.  Very  early  in  the  reign,  in  an  action  of 
trespass,  in  which  the  defendant  justified  as  cestui  que  use  on  a  feoffment  to  the 
plaintiff  to  his  use,  the  court  said  :  "  It  is  good  matter  to  be  shown  in  the  chancery 
for  the  defendant  there  shall  have  the  intent  and  purpose  of  the  feoffment,  for  by 
conscience  in  the  chancery  a  man  shall  have  a  remedy  to  the  intent  of  a  feoffment. 
But  here,  by  the  course  of  the  common  law,  it  is  otherwise,  for  the  feoffee  has  the 
land,  and  the  feoffor  against  his  own  feoffment  cannot  justify  whether  the  feoffment 
was  upon  confidence  or  not"  (Moile,  J.,  4  Edw.  IV.,  fol.  8).  The  counsel  for  the  de- 
fendant urged  that  the  law  of  chancery  was  the  common  law  of  the  land,  and  that 
as  he  would  have  the  advantage  of  the  equity  there,  so  he  ought  to  have  it  equally 
1 16  Edw.  IV.,  9.  2  22  Edw.  IV.,  6.  »  9  Edw.  IV.,  15. 
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of  common  law  (a).  Owing  to  this  state  of  pupilage  in  which  the 
court  of  equity  was  kept  by  the  courts  of  common  law,  and  the 
unfavourable  comparison  it  suffered  when  opposed  to  the  ancient 
judicatures  of  the  realm,  it  appeared  rather  as  tolerated  in  certain 
instances,  than  acknowledged  as  a  part  of  the  judicial  establishment 
of  the  kingdom. 

The  following  fact  is  a  strong  instance  of  the  imbecility  of  this 
court.  In  the  22d  year  of  Edward  IV".1  after  a  verdict,  an  injunc- 
tion had  been  obtained,  which  hung  up  the  cause  for  some  time. 

here ;  but  Moile,  J.,  said  :  "  It  cannot  be  so  here  in  this  court,  as  I  have  already 
said,  for  the  common  law  of  the  land  varies  in  this  case  from  the  law  of  chancery  " 
( Year-booh,  4  Edw.  I V.,  f  ol.  9).  Here  it  is  obvious  that  the  principles  of  the  common 
law  were  regarded  aB  including  equity  ;  and  though  it  was  deemed  not  within  the 
jurisdiction  of  the  courts  of  common  law,  yet  the  courts  of  common  law  recognised 
equity,  while  regarding  it  as  within  the  jurisdiction  of  chancery.  It  was  laid  down 
in  another  case,  that  if  matters  of  conscience  arose,  the  chancellor  could  not  judge 
according  to  conscience  (i.e.,  according  to  his  own  arbitrary  ideas  of  it),  but  according 
to  the  common  law  (8  Edw.  IV.,  fol.  5),  which  would  be  true  in  the  sense  of  the 
modern  maxim,  that  equity  follows  law,  i.e.,  follows  it  out,  for  that  perhaps  is  the 
best  definition  of  equity.  A  suit  in  equity  could  be  maintained  against  feoffees  in 
trust  to  compel  them  to  convey  to  the  cestui  que  use  (16  Edw.  IV.,  fol.  i).  And  so 
again  if  a  man,  to  defraud  his  creditors,  conveyed  away  his  goods,  retaining  posses- 
sion (16  Edw.  IV.,  fol.  9). 

(a)  It  was  laid  down  that  where  a  man  had  remedy  by  the  common  law  he  should 
not  have  remedy  in  chancery  (18  Edw.  IV.,  13).  There  a  subpoena  was  sued  by  one 
Hampden  against  B.  and  C,  apparently  on  an  equity  to  hold  to  his  use  ;  and  they 
showed  that  he  whom  the  plaintiff  supposed  to  be  their  feoffor  had  issue,  and  died, 
by  which  the  inheritance  descended  to  the  issue,  who  came  in  and  snowed  the 
descent  to  him  to  hia  feoffment  of  B.  and  C,  who  were  examined,  and  stated 
that  he  had  infeoffed  them,  but  had  not  given  them  livery  of  seisin.  And  it  was 
moved,  whether  the  heir  should  have  judgment  to  recover  the  land,  or  if  the 
plaintiff  should  have  damages  ?  and  Morton,  master  of  the  rolls  (no  doubt  he  who 
was  chancellor  under  Henry  VII.),  said  that  he  could  not  give  judgment  of  the 
land,  for  it  appeared  that  the  feoffees  had  nothing  by  the  feoffment,  and  the  heir 
could  have  his  remedy  by  the  common  law,  which  was  conceded  ;  and  ?o  the 
plaintiff  had  his  damages  (18  Edw.  IV.,  13).  And  it  was  laid  down  that  the  chan- 
cellor had  two  powers,  one  as  judge  temporal,  by  attachment,  &c,  and  as  judge  of 
conscience  by  subpoena  ;  and  if  it  appeared  in  the  matters  temporal  that  a  question 
of  conscience  arose,  he  should  judge  according  to  conscience  only  ;  accordingly  the 
chancellor  and  all  the  judges  seemed  to  concede  this,  and  they  said  it  must  be  by 
bill  (8  Edw.  IV.,  6).  Cases  in  equity  are  to  be  found  in  the  Year-books  of  this 
reign,  under  the  head  "conscience"  or  "subpoena."  Thus  where  it  was  found  in  a 
statute  staple  to  J.  and  H.,  for  the  use  of  J.,  and  H.  released  to  P.,  and  upon  that 
J.  sued  a  subpoena  (i.e.,  in'chancery),  and  set  forth  the  matter  to  show  that  H.  released 
in  fraud  of  J.,  and  P.  was  discharged  of  the  suit ;  but  it  stood  against  H.,  for  he 
had  deceived  J.,  &c.  (11  Edw.  IV.,  fol.  8).  And  it  was  said,  If  my  feoffee  in  trust 
infeoff  another,  who  knows  well  that  the  feoffor  had  nothing  except  to  my  use, 
subpoena  (i.e.,  in  equity)  lies.  And  in  the  case  in  question,  if  P.  had  paid  the 
money  to  H.,  he  might  have  released  with  good  conscience.  In  that  case  it  appeared 
that  H.  and  J.  had  sued  out  execution  against  N.,  and  taken  him,  and  then  there 
was  an  aildilA  gecold  for  his  discharge  ;  and  the  matter  was  argued  in  the  court  of 
law  in  the  presence  of  the  master  of  the  rolls  (Ibid),  who  desired  to  go  according  to 
equity,  but  the  judges  said  they  were  bound  to  go  according  to  the  course  of  the 
common  law  (Ibid.)  It  has  already  been  seen  in  the  introduction,  that  the  civil  law, 
which  was  the  perfection  of  reason,  contained  in  it  the  elements  of  equity  as  well  as 
law,  and  that  the  canon  law,  as  our  author  elsewhere  observes,  was  based  upon  it, 
and  embodied  its  principles,  merely  modified  by  those  of  the  canon  law.  And  as 
the  chancellors  during  this  period  were  ecclesiastics  and  canonists,  and  the  common- 

1  22  Edw.  IV.,  37. 
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Hussey,  chief-justice,  asked  the  counsel  for  the  plaintiff  if  they 
would  pray  judgment  according  to  the  verdict ;  but  they  declared 
their  apprehensions  about  infringing  the  injunction.  To  this  one 
of  the  judges  said,  that  though  the  injunction  was  against  the 
plaintiff,  yet  his  attorney  might  pray  judgment  with  safety;  and 
so  vice  versd.  Hussey  said  that  they  had  talked  over  the  matter 
among  themselves,  and  they  saw  no  mischief  which  would  ensue 
to  the  party,  if  he  prayed  judgment ;  for  as  to  the  penalty  of  the 
injunction,  they  were  convinced  it  was  not  leviable  by  lata;  and 
then  there  remained  nothing  but  imprisonment :  and  as  to  that, 
the  chief-justice  said,  "  If  the  chancellor  commits  any  one  to  the 
Fleet,  apply  to  us  for  a  habeas  corpus,  and  upon  the  return  of  it 
we  will  discharge  the  party  ;  and  we  will  do  everything  to  assist 
you."  It  is  true  one  of  the  justices  said  he  would  go  to  the 
chancellor,  and  ask  him  to  dissolve  the  injunction  ;  but  this  pro- 
bably was  suggested  out  of  tenderness  to  the  chancellor's  situation ; 
for  they  agreed  in  declaring,  that  they  would  give  judgment  if  the 
party  would  pray  it,  notwithstanding  the  chancellor  continued  the 
injunction ;  but  they  said,  they  would  not  give  damages  for  the 
loss  occasioned  by  the  proceedings  in  chancery. 

It  seems  that  the  chancellor,  besides  the  assistance  of  the  masters 
in  chancery,  who  properly  composed  his  council,  and  were  his 
ordinary  assistants  to  sit  with  him,  and  gave  their  opinion  when 
asked,  used  also  to  associate  to  him  sometimes  peers  and  bishops, 
but  more  commonly  some  of  the  judges.  In  consequence  of  this, 
the  decrees  ran,  Per  curiam  cancellarice,  et  omnes  justitiarios : 
sometimes,  Per  decretum  cancellarii  ex  assensu  omnium  justitiari- 
orum,  et  aliorum  de  concilio  regis  jprcesentium.  Again,  Ideo  con- 
sideratum  est  per  curiam  de  assensu  Johannis  Fortescue,  capitalis 
justitiarii  domini  regis  ad  placita  tenenda,  et  diversorum  aliorum 
justitiariorum  et  servientium  ad  legem  in  curid  prmsentium.  Thus 
the  form  varied  as  often  as  the  person  or  persons  by  whose  assent 
the  judgment  or  decree  was  made.1  From  this  we  see,  that  the 
chancery  still  preserved  some  traces  of  its  constitution  in  the  time 

lawyers  originally  were  so,  it  is  easy  to  understand  how  equity  arose.  There  were 
not  wanting  men,  even  among  the  common-law  judges,  who  understood  its  funda- 
mental principle — the  law  of  natural  justice  and  reason.  Thus,  in  the  course  of 
this  reign,  it  was  said  by  a  great  lawyer  (Yelverton),  afterwards  chief -justice,  that  "  it 
was  desirable  to  do  as  the  canonists  and  civilians  do  when  a  new  case  arises,  of  which 
they  had  no  law  before ;  then  they  resort  to  the  law  of  nature,  which  is  the 
ground  of  all  laws,  and  according  to  that  which  they  consider  to  be  most  beneficial 
to  the  common  weal  they  hold,  and  so  must  we.  If  we  had  a  positive  law  upon  the 
point,  we  must  follow  it ;  and,  if  not,  then  that  which  is  most  necessary  to  the 
common  weal ;  and,  according  to  that,  make  our  law"  (8  Edw.  IV.,  fol.  13).  As  equity 
was  based  upon  natural  justice  or  conscience,  as  it  was  usually  called,  and  the  chan- 
cellors were  in  these  times  ecclesiastics,  who  naturally  judged  according  to  the  canon 
law,  the  affinity  between  the  civil  or  canon  law  and  equity  in  this  its  earliest  stage 
is  obvious.  It  had  not  escaped  our  author,  and  the  cases  on  the  subjects  in  the 
Year-books,  where  are  to  be  found  the  germs  of  all  our  law  and  equity,  amply  con- 
firm his  views  of  t*he  subject. 

1  Hist.  Chanc,  80. 
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of  Edward  III.,1  when  references  used  to  be  made  to  the  chancellor, 
treasurer,  and  others  of  the  king's  council  in  chancery.  This  was 
the  state  in  which  the  authority  of  the  court  of  equity  in  chancery 
stood  at  this  period. 

Bargains  about  matrimony  were  very  common,  and  many  such 
actions  appear  in  the  books  from  the  reign  of  Edward  III.  down 
to  the  time  of  which  we  are  now  writing.  A  distinction  had  been 
made,  where  the  word  marry  or  marriage  was  or  was  not  used  in 
the  agreement ; 2  and  the  courts  held,  that  the  term  marry  or 
marriage  had  the  effect  of  making  it  wholly  a  spiritual  matter,  so 
that  an  action  ought  not  to  lie  for  it  in  the  temporal  courts ;  but 
that  otherwise  an  action  would  lie.  We  find  no  notice  of  such 
distinction  now ;  but  it  was  held  per  totam  curiam,  in  the  reign  of 
Edward  IV.,  that  debt  would  not  lie  for  marriage-money,  because 
the  defendant  had  not  quid  pro  quo,  and  it  belonged  to  the  spiritual 
court.3  Yet  a  few  years  after,  when  this  opinion  was  maintained 
by  the  master  of  the  rolls,  and  by  Choke,  Littleton,  and  Townshend, 
the  contrary  was  held  by  Eogers  and  Sulyard.4  So  difficult  was 
it  to  adjust  a  point  of  law  that  had  once  been  agitated  with  differ- 
ent success. 

A  contract  could  not  be  perfect  without  the  agreement  of  both 
parties.  Thus  if  a  person  cheapened  wares  in  a  market,  and  the 
tradesman  named  the  price,  this  was  no  bargain,  so  as  to  enable 
the  buyer  to  take  the  goods,  unless  he  paid  the  money,  or  a  day  of 
payment  was  fixed.5  If  therefore  such. a  person  had  gone  away 
without  paying,  and  had  brought  the  money  the  next  day,  the 
seller  would  not  have  been  obliged  to  accept  it.6  When  the  bar- 
gain was  completed  by  agreement,  the  vendor  was  entitled  to  the 
price  in  all  events,  whatsoever  happened  to  the  thing  sold.  Thus, 
as  was  before  seen,  though  the  right  owner  should  retake  his  pro- 
perty from  a  vendee,  the  vendor  might  still  have  an  action  of  debt 
for  the  price.7  Again,  where  a  man  seised  of  land  in  jure  uxoris, 
sold  four  hundred  oaks  for  £20,  and  half  were  taken  during  the 
life  of  the  wife  ;  she  died,  and,  the  baron  not  being  tenant  by  the 
courtesy,  the  heir  entered,  and  the  husband  brought  an  action  of 
debt  for  the  remaining  half  of  the  money  (the  former  being  paid 
in  the  wife's  life,  when  the  trees  were  removed);  it  was  held  a  good 
action  by  the  whole  court ;  because  the  contract  was  good  at  the 
time  of  the  bargain,  and  being  entire,  it  could  not  be  severed ; 
wherefore  having  taken  part  of  the  oaks  when  he  might  have  had 
the  whole,  the  neglect  was  his  own  folly  :  but  it  would  have  been 
otherwise,  if  it  had  been  agreed  that  he  should  not  cut  them  before 
such  a  day,  before  which  day  the  wife  had  died,  for  then  he  would 
not  have  had  quid  pro  quo.  In  like  manner  it  was  held,  that 
should  a  horse,  after  being  sold,  die  in  the  stable  of  the  vendor 
between  the  sale  and  the  delivery,  the  vendor  might  have  debt  for 

1  Vide  ante,  vol.  ii.  2  Vide  ante,  vol.  ii.  3  14  Bdw.  IV.,  '6 ;  15  Edw.  IV.,  32. 

417Edw.  IV,  4.  5  17  Edw.  IV.,  1.  6  18  Edw.  IV. ,  22. 

7  Vide  ante.  vol.  ii. 
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the  price.1  It  was  at  the  pleasure  of  the  vendor  to  retain  the  horse 
till  he  was  paid  the  price ;  and  yet  he  could  not  have  an  action  of 
debt  till  the  horse  was  delivered  ;  the  property,  however,  was_  in 
the  buyer  by  the  bargain  ;  so  that  if  the  buyer  tendered  the  price, 
and  it  was  refused,  he  might  take  the  horse,  or  have  detinue  for  it.2 

The  law  allowed  contracts  to  include  things  not  in  esse.  Thus 
a  man  might  contract  for  the  sale  of  all  profits  and  tithes  to  come 
of  his  land  the  next  three  or  four  years.3  Again,  a  person  might 
purchase  wood  for  so  much  money,  if  he  approved  it  when  he  saw 
it.  In  such  case,  if  he  disliked  it,  there  was  an  end  of  the  bargain ; 
if  he  agreed  to  it  he  was  bound.4 

The  personal  action  most  favoured  was  that  of  trespass  upon  the 
case,  which  expanded  itself  in  a  way  that  made  it  applicable  to 
numberless  cases  for  which  the  common  law  had  not  provided  a 
remedy.  The  dissensions  which  arose  on  these  new  actions  on 
the  case  are  well  worthy  of  the  attention  of  the  reader.  We  find 
new  actions  brought  for  claiming  the  plaintiff  as  the  defendant's 
villein,5  for  forging  a  bond  and  putting  it  in  suit,6  for  disturbing 
one  in  his  office  so  as  to  prevent  his  getting  possession  and  bring- 
ing an  assize,7  for  the  death  of  a  horse  lent  to  the  defendant  to  be 
safely  kept,8  for  not  making  a  purchase  for  the  plaintiff  which  the 
defendant  undertook  to  make.  It  was  held  by  all  the  judges  that 
an  action  would  not  lie  against  an  innkeeper  if  he  refused  a  lodging, 
but  that  the  remedy  was  to  complain  to  the  ruler  of  the  vill.9  If 
a  man  lent  a  horse  to  ride  ten  miles,  and  he  rode  twenty,  it  was 
the  opinion  of  Choke  that  trespass  was  the  proper  remedy ;  but 
Brian  held  it  was  trespass  on  the  case  only,  and  he  put  a  distinc- 
tion between  such  misfeasances  and  those  committed  when  the 
person  acted  under  the  authority  of  law,  as  where  a  distress  was 
used,  or  a  man  would  not  go  out  of  a  tavern  at  a  seasonable  hour, 
for  these  were  trespasses.10  Accordingly  it  was  on  another  occasion 
laid  down  that  if  a  bailiff  cut  trees  without  cause,  or  killed  sheep, 
or  if  a  butler  broke  open  his  master's  hamper,  and  the  like,  tres- 
pass would  not  lie,  because  they  had  a  lawful  possession,  but  the 
remedy  was  by  action  on  the  case,11  and  the  above  distinction 
between  license  in  deed  and  a  license  in  law  was  confirmed,12  the 
one  being  allowed  to  be  the  subject  of  trespass,  and  the  other  of 
trespass  on  the  case.  Damages  and  costs  might  either  be  assessed 
by  the  jury  in  a  gross  sum1 3  or  separated — so  much  for  damages, 
and  so  much  for  costs.  The  court  had  awarded  increased  costs 
to  a  plaintiff  for  the  delay  he  had  suffered  by  being  hung  up  by 
injunction,14  but  in  the  following  year  the  like  costs  were  refused.15 

The  mode  of  trial  by  lay  wager  was  still  open  to  much  discus- 
sion.    If  land  was  let  with  a  stock  upon  it,  law-wager  would  not 

1 18  Edw.  IV.,  57.  *  Ibid.,  22.  3  21  Hen.  VI.,  43.  *  15  Edw   IV    ]<> 

s  15  Edw.  IV.,  52.  6  5  Edw.  IV.,  26.  ?  6  Edw.  IV.,  9.  s  12  Ed      Iv'>  J'"- 

9  5  Edw.  IV.,  2.  w  12  Edw.  IV.,  8.  n  18  Edw.  IV.,  27.  12  21  Edw'  IV-'  7fi 

is  18  Edw.  IV.,  23.  14  Ibid.  «  21  Edw.  IV.,  78.  '  '  ' 
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be  allowed  on  account  of  the  stock  being  coupled  with  the  land, 
though  it  would  lie  in  debt  founded  on  a  lease  of  the  stock  only.1 
By  the  custom  of  London,  a  defendant  was  excluded  from  his  law 
if  an  alderman  testified  to  the  truth  of  the  matter.  2  It  was 
settled  that  in  a  declaration  for  a  box  of  charters  the  defendant 
might  wage  his  .law.  A  new  rule  was  started  in  the  reign  of  Edward 
IV.,  which  allowed  law- wager  in  all  cases  where  the  plaintiff  did 
not  entitle  himself  to  the  land,  for  then  the  charter  was  no  more  than 
a  chattel,3  but  the  former  seems  to  have  been  the  more  general 
rule.4 

Next  to  the  jurisdiction  of  courts,  the  objects  which  present 
themselves  are  the  various  actions  now  in  use.  But  „.  .  . 
these  being  the  same  as  were  so  fully  examined  m 
the  reign  of  Edward  III.,  it  will  be  unnecessary  to  add  anything 
to  the  account  there  given  except  by  an  observation  on  the  action 
of  ejectione  firmce,  and  a  short  view  of  the  decisions  that  were 
made  respecting  the  nature  and  properties  of  actions  on  the 
case.  Some  opinions  began  to  prevail  respecting  the  effect  of  the 
writ  of  ejectione  firmce,  which  led  the  way  to  an  important  change 
in  real  remedies.  In  the  reign  of  Edward  III.,  and  again  in  that 
of  Bichard  II.,  we  find  it  expressly  laid  down  that  an  ejectione 
firmce  was,  in  its  nature,  only  an  action  of  trespass,  and  that  the 
plaintiff  could  no  more  recover  his  term  unexpired  than  he  could 
in  trespass  recover  damages  for  a  trespass  not  committed,  and  that 
the  only  remedy  for  the  term  was  in  covenant  against  the  lessor.5 
But  in  the  reign  of  Edward  IV.,  it  seems  to  have  been  held  differ- 
ently, for  there  it  was  said  in  argument  that  in  ejectione  firmce 
the  plaintiff  shall  recover  what  remains  unexpired  of  his  term,  as 
also  damages  for  the  time  it  was  withheld  from  him(a).6  This  was 
only  a  dictum,  but  we  shall  see  that,  in  the  reign  of  Henry  VII., 
it  was  solemnly  so  determined.  In  consequence  of  that  decision 
the  action  of  ejectione  firmce  became  more  frequently  used  as  a 
substitute  for  the  many  real  writs  for  recovering  possession  and 
trying  titles  to  land. 

(a)  This  is  an  entire  mistake,  and  one  of  the  most  curious  instances  of  the  tena- 
city of  a  traditionary  error.  Upon  reference  to  the  original  authorities  here  alluded 
to  and  which  the  author  evidently  had  not  examined,  it  will  be  found  that  the  point 
was  this  :  whether  the  action  could  be  brought  if  the  term  had  expired,  as  to  which 
it  was  doubted  whether  it  could,  because  it  lay  for  recovery  of  a  term,  and  the  term 
was  gone.  It  was,  however,  ultimately  held  that  the  action  would  lie  because  it  was 
also  for  damages,  being  an  action  of  trespass  in  its  nature,  so  that  although  the 
term  was  gone  the  plaintiff  could  recover  damages,  and  if  the  term  was  not  wholly 
expired  he  could  recover  the  residue  and  also  damages.  Thus,  then,  the  effect  of 
the  cases  are  exactly  the  opposite  of  what  is  above  supposed  by  the  author  following 
Hale  •  for  the  doubt  was,  not  whether  the  plaintiff  could  recover  the  term,  but 
whether  he  could  recover  anything  else.  In  7  Edw.  IV.,  fol.  6,  it  is  said  that  by  . 
writ  of  ejectione  firmce  the  party  shall  recover  the  term.  But  it  was  laid  down, 
not  as  a  new  law,  but  as  an  old  established  law.  In  another  case  ejectione  firmce  was 
brought  (21  Echo.  IV.,  30),  and  it  was  laid  down  distinctly  that  the  term  could  be 

i  22  Edw.  TV.,  37.  »9Edw.  IV.,  11.  3  8  Edw.  IV.,  3. 
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The  criminal  law  received  some  impression  from  the  decisions  of 
The  criminal  courts  during  these  reigns.  It  had  been  laid,  down 
!»w-  that  if  a  man  had  imagined  the  death  of  the  king,  he 
should  be  put  to  death  for  such  an  imagination,  without  having  dope 
anything,  that  is,  without  any  overt  act(a).  Perhaps  the  slight  cir- 
cumstances that  were  construed  overt  acts  of  treason  might  in  some 
measure  justify  the  above  opinion.  More  consonant  to  our  present 
ideas  was  the  opinion  of  the  judges,  when  they  determined  in  the 
reign  of  Edward  IV.  that  treason  committed  against  Henry  VI. 
should  be  punished,  though  that  prince  was  stigmatised  with  the 
appellation  of  Usurper^).1     The  changeableness  of  public  affairs 

recovered,  except  where  it  was  at  an  end ;  when,  of  course,  damages  only  could  be 
recovered.  Both  actions  were  for  recovery  of  the  term,  if  it  was  in  existence,  but 
as  quare  ejecit  went  only  upon  title  to  the  term,  and  ejectione  for  a  tortious  expulsion,  it 
followed  that  if  the  term  was  at  an  end,  in  the  latter  action  the  plaintiff  could  recover 
his  damages.  Accordingly,  in  the  reign  of  Henry  VII.  it  was  held  in  error  that  the 
judgment  was  only  that  the  plaintiff  should  recover  his  term  (F.  N.  B.,  198).  Lord 
Hale,  therefore,  was  in  error  on  the  subject,  when  he  says,  "real  actions  remained 
until  the  statute  of  forcible  entries  "  (which  gave  a  summary  remedy  in  cases  of  for- 
cible entry,  the  most  common  kind  of  case  in  this  age),  "  because  there  was  then  no 
known  action  wherein  a  person  could  recover  his  possession  other  than  an  assize  or 
real  action  "  (i.e.,  assize  of  novel  disseisin,  or  some  writ  of  entry  or  of  right),  "  for 
till  the  end  of  Edward  IV.  the  possession  was  not  recovered  in  an  ejectione  firmce, 
but  only  damages."  This,  it  has  just  been  shown,  is  an  error  ;  and  it  is  to  be  added, 
that  the  real  reason  why  ejectione  firmm  was  not  applied  to  recovery  of  freehold  pro- 
perty was  that,  as  its  name  imports,  it  was  exclusively  and  expressly  a  remedy  for 
termors  only.  To  adapt  it  to  the  recovery  of  freehold,  therefore,  it  was  necessary 
that  the  practice  of  the  action  should  be  moulded  so  that  the  freeholder  should  sue  in 
the  name  of  a  lessee,  first  a  real  lessee,  then  a  pretended  one.  This  was  the  real 
change,  and  it  was  much  later. 

(a)  Citing  a  mere  obiter  dictum  in  a  case  in  the  Year-book  19  Hen.  VI.,  it  is  obvious 
that  such  an  opinion  could  not  be  reconciled  with  the  statute  of  Edward  III.,  al- 
though the  records  we  have  of  cases  of  treason  in  that  reign  amply  support  the  next 
observation  of  the  author  (Vide  Cro.  Car.,  117). 

(6)  The  reference  here  given  is  erroneous,  being  a  reference  to  the  case  of  Bagot, 
already  alluded  to  in  the  introductory  note,  as  showing  that  Henry  VI.  was  not  ac- 
knowledged as  sovereign,  but  declared  an  usurper.  And  the  case  alluded  to,  that  of 
Lord  Grey,  does  not  support  the  proposition  of  law  sought  to  be  drawn  from  it,  for  it 
is  declared  in  the  case  that  he  was  executed  for  his  "  doubleness,"  he  having  been  false 
to  both  kings,  so  that  he  could  not  claim  the  protection  of  either  ( Vide  Year-hooh, 
4  Edw.  IV.,  20).  The  treason,  or  alleged  treason,  for  which  Lord  Grey  was  executed 
was  against  Edward,  who,  after  1461,  claimed  to  have  been  king  both  de  facto 
and  de  jure.  The  author  elsewhere  says  :  "  Edward  was  guilty  of  straining  the 
construction  of  the  laws  to  gratify  his  resentment.  It  is  a  common  story  of  this 
king,  that  having  killed  a  favourite  deer  of  a  Mr  Burdett  of  Arrow  in  Warwickshire, 
that  gentleman  vented  his  resentment  by  wishing  the  horns  of  the  deer  in  the  belly 
of  the  man  who  had  advised  the  king  to  that  insult  upon  him,  for  which  the  king 
ordered  him  to  be  prosecuted  for  treason  ;  and  the  unhappy  gentleman  was  beheaded. 
He  is  said  by  others  to  have  been  prosecuted,  no  doubt  under  a  fictitious  charge  for 
poisoning,  sorcery,  and  enchantment,  and  that  he  was  attainted  by  parliament."  The 
only  authority  cited  is  Stowe's  Chron.  403.  And  then  the  author  adds,  that  one 
Stacey  was  executed  for  a  similar  offence.  The  passage  has  been  expunged  by  the 
editor  as  unworthy  of  the  learned  author,  who  ought  not  to  have  sought  his  informa- 
tion on  such  a  subject  from  mere  chronicles  when  authentic  legal  records  were  acces- 
sible. In  Cro.  Car.,  p.  120,  the  indictment  in  Burdett's  case  is  extracted  from  the 
original  record,  and  it  appears  that  he  was  indicted  for  treason,  and  that  the  overt 
acts  laid,  were  that  of  conspiring  with  Stacey  and  others  to  "calculate"  the  death  of 
the  king,  and  also  byarts  of  magic  compassing  his  death;  and,  further  it  was  laid  that  he 

19  Edw.  IV.,  12. 
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made  it  the  interest  of  every  successive  monarch  to  guard  against ' 
conclusions  that  might  affect  the  security  of  the  present  possessor 
of  the  throne. 

By  a  statute  of  Edward  II.1  no  one  was  to  be  construed  guilty 
of  felony  for  breaking  prison,  unless  the  crime  for  which  he  was 
committed  was  felony.     This  act  does  not  seem  to  be  violated  by  a 

had  circulated  seditious  writings.  "  Diversas  billas  et  scripturas  in  rythmis  et  balla- 
dis,  de  murmurationibus  seditionibus  et  pneditoriis  excitationibus :  apud  Holborn  in 
villa  Westmonasterii," — with  intent  to  incite  the  people  to  rebel  and  levy  war  against 
the  king.  That  is,  the  circulation  of  seditious  publications  to  induce  the  people  to 
rise  in  rebellion  was  laid  as  an  overt  act  of  treason,  instead  of  any  act  of  concerting  or 
contriving  the  levying  of  war — a  crafty  mode  of  proceeding,  by  which  mere  Bedition 
was  converted  into  treason,  and  under  this  form  of  indictment  Burdett  was  in  fact 
executed  for  mere  sedition.'  This  was  the  first  precedent  of  an  indictment  for  con- 
structive treason,  and  it  marks  the  riBe  of  an  era  of  arbitrary  power  supported  by 
sanguinary  and  unscrupulous  abuse  of  the  forms  of  law:  an  age  indeed  in  which 
tyranny  was  rested  on  a  reign  of  terror  kept  up  by  a  system  of  judicial  murders. 
The  Btory  told  by  the  author,  and  all  history-writers,  of  Burdett,  is  an  idle  popular 
tale.  The  true  story  is  a  terrible  instance — the  first  of  a  long  series — of  solemn  mur- 
ders under  forms  of  law,  which  for  upwards  of  a  century  struck  terror  into  English- 
men, and  reduced  them  to  a  state  of  slavery  under  an  intolerable  tyranny.  The 
system  adopted  by  Edward  IV.  was  pursued  by  Henry  VII.  and  the  sovereigns  of  his 
dynasty,  and  convictions  for  treason  upon  trifling  overt  acts  or  upon  mere  words, 
formed  the  means  by  which  the  reign  of  terror  was  kept  up,  under  which  they  estab- 
lished the  tyranny  of  absolute  and  arbitrary  power.  It  is  proper,  in  connexion  with 
this  subject,  to  notice  the  subjects  of  attainder  and  forfeiture.  Attainder  was  a  term 
used  to  denote  conviction  for  treason  or  felony  in  a  court  of  law,  and  such  conviction 
involved  forfeiture  ( Year-booh,  8  Edw.  IV.,  fol.  4).  It  is  obvious  that  this  law  of  for- 
feiture furnished  in  such  an  age  a  strong  temptation  to  the  crown  and  its  servile 
ministers  to  seek  to  obtain  convictions  ;  and  this  motive  no  doubt  operated  strongly 
in  political  cases.  The  civil  wars  which  had  taken  place,  owing  to  the  struggles  be- 
tween the  two  houses  of  York  and  Lancaster  for  the  sovereignty,  had  tended  to  con- 
fuse the  law  of  treason,  and  to  introduce  bills  of  attainder.  The  most  remarkable 
event  in  this  reign  has  escaped  the  attention  of  historians,  and  that  was  the  attainder 
of  Henry  IV.  by  the  title  of  Earl  of  Derby  for  treason  against  Richard  II.  The  act 
is  set  out  at  length  in  Bagot's  case  (9  Edw.  IV.,  fol.  10).  That  it  was  well  grounded 
in  law  and  in  fact  there  can  be  no  doubt ;  for  beyond  question  Henry,  being  subject  to 
Richard,  did  by  force  of  arms  depose  him,  and  put  him  to  death,  and  this  without 
the  shadow  of  a  pretence  of  title — as  appears  clearly  from  the  recitals  in  the  act. 
The  legal  effect  would  be  that  all  the  judicial  acts  of  the  reign  would  be  null  and 
void  ;  and  accordingly  an  act  is  still  in  the  statute-book  (1  Edw.  IV.,  c.  1)  specify- 
ing such  of  the  ordinary  judicial  acts  of  the  reigns  of  Henry  IV.,  V.,  and  VI.,  as  were 
intended  to  be  legalised.  No  attainders  are  included,  and  it  is  conceived  that  the 
legal  result  is  that  all  the  attainders  for  treason  under  those  sovereigns  are  reversed, 
if,  indeed,  they  ever  had  any  lawful  force  and  effect,  and  it  is  difficult  to  conceive  of  an 
usurper  having  legal  power  to  attaint  for  treason  the  adherents  of  the  rightful  sove- 
reign. This  appears  to  have  been  overlooked  by  the  Committee  of  Privileges  on  the 
claim  to  the  Earldom  of  Wiltes,  the  first  holder  of  which  was  murdered  by  Henry  of 
Boliogbroke  before  he  became  even  a  king  de  facto.  The  first  parliament  of  Henry 
IV.,  indeed,  declared  the  "  judgment "  in  the  earl's  case  "  good  "  (3  Hot.  Pari.,  453) ; 
but  there  was  no  "  judgmeflt "  upon  any  charge  known  to  the  law,  nor  could  there  be 
— the  earl  having  only  served  his  sovereign,  and  there  could  hardly  be  an  attainder 
of  a  man  after  his  death.  If  there  could  be,  then  Henry  himself  was  attainted  in  the 
first  year  of  Edward  IV.  (5  Rot.  Pari.,  463)  ;  and  in  the  course  of  this  reign  his 
attainder  was  pleaded,  and  it  was  alleged  that  by  reason  of  it  his  honour  of  Boling- 
broke  became  vested  in  the  king  (7  Edw.  IV.,  fol.  11).  If  there  was  anything  that 
could  be  called  an  "  attainder  "  in  the  case  of  the  Earl  of  Wiltes,  or  in  others  of  the 
adherents  of  Richard  II.,  it  was  null  and  void  according  to  all  the  authorities  in  this 
reign,  which  were  not  qalled  to  the  attention  of  the  House  in  the  Wiltes'  case. 

1  Vide  ante,  vol.  ii. 
VOL.  III.  c 
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determination  in  the  beginning  of  the  reign  of  Henry  VI.,  where  a 
person  outlawed  for  felony  was  imprisoned  in  the  king's  bench, 
and  being  afterwards  indicted  for  breaking  prison,  knowing 
certain  traitors  to  be  there  confined,  and  letting  them  go  at  large, 
he  was  adjudged  guilty  of  treason,  and  accordingly  drawn  and 
hanged.1 

Where  a  man  had  killed  the  wife  of  his  master,  there  was  some 
argument  whether  this  was  a  petit  treason  within  the  statute  ;  and 
after  considering  some  cases  that  have  been  mentioned  in  the  reign 
of  Edward  III. 2  it  was  agreed  by  the  justices  of  both  benches  to  be 
treason.3  Some  years  after  a  woman  was  burnt,  because  she,  in 
confederacy  with  two  others,  had  murdered  her  husband;  this  being 
also  deemed  a  petit  treason.4 

We  find  the  ideas  of  Bracton,  and  indeed  those  of  sound  sense, 
confirmed  in  some  opinions  delivered  on  cases  of  homicide.5  If  I 
am  cutting  down  my  tree,  and  it  falls  on  a  man  and  kills  him,  or 
if  I  am  shooting,  and  my  bow  starts  aside,  and  I  kill  a  man,  neither 
of  these,  says  the  book,  is  felony :  for  felony  must  be  with  malice 
prepense ;  and  what  happens  against  a  man's  will,  cannot  be  said 
to  be  done  animo  felonico.6  It  was  equally  agreeable  with  the  old 
law  to  denounce  the  pains  of  felony  against  any  who  took  away 
the  life  of  an  attainted  man,  otherwise  than  by  the  forms  of  law.7 
It  was  held  a  good  justification  in  an  appeal  of  death  to  say,  that 
the  deceased  appealed  the  prisoner  of  treason  in  the  court  of  the 
constable  and  marshal,  and  they  waged  battle  thereon,  and  so  he 
killed  him.8 

In  the  reign  of  Edward  IV.  some  cases  of  larceny  happened,  which 
created  such  discussions  as  laid  open  the  learning  upon  that 

arceny.  g^j^  verv  fu\iy  A  man  was  indicted  for  feloniously 
taking  and  carrying  away  a  box  with  charters  in  it :  and  there  it  was 
said,  that  it  was  no  felony,  because  charters  are  realty,  and  not  chat- 
tels real;  and  this  was  proved  by  a  felon  forfeiting  his  chattels  real ; 
under  which  description  go  a  term  for  years,  or  a  guardianship, 
but  not  his  charters ;  to  which  all  the  judges  assembled  in  the 
exchequer-chamber  assented;  and  in  that  case  the  box  was 
adjudged  to  follow  the  nature  of  the  charters.  It  was  at  the  same 
time  laid  down  for  law,  first,  that  larceny  could  only  be  committed 
of  chattels  personal ;  and  secondly,  in  respect  of  the  sort  of  taking 
necessary  to  constitute  larceny,  it  was  held,  that  where  a  person 
entrusted  goods  to  the  care  of  a  servant,  the  servant  could  not  take 
them  feloniously,  because  they  were  in  his  possession.  9 

A  case  somewhat  allied  to  this  last,  was  debated  afterwards  with 
great  anxiety  in  the  star-chamber,  before  the  council,  in  the  13th 
year  of  the  same  reign.     One  had  bargained  with  a  man  to  carry 

1 1  Hen.  IV-,  5  b.  2  Videfrnte,  yqj.  ii.  3  19  Hen  VI    47  h 

*  1  Rich.  III.,  4.  5  Vide  ante,  vol.  ii.  6  6  Edw.  IV   V  b 

7  35  Hen.  IV.,  58.     Vide  ante,  vol.  ii.  8  37  jjen   yj'  '„..•  „ 

»  10  Edw.  IV.,  14.  This  case  was  in  one  of  the  terms  that  were  styled  49  Hen  VT 
that  monarch  being  raised  again  to  the  throne  for  a  few  months,  j  '        ' 
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certain  parcels 'of  goods  to  Southampton.  The  man  took  the  par- 
cels, carried  them  to  another  place,  broke  them  open,  took  out  the 
goods,  and  converted  them  to  his  own  use.  Whether  this  was  in 
law  a  larceny,  was  debated  with  much  difference  of  opinion.  It 
was  argued,  that  a  possession  of  the  goods  was  given  by  the  bail- 
ment of  the  owner  ;  and  neither  felony  nor  trespass  could  be  com- 
mitted of  them  by  the  baillee ;  for  he  could  not  be  said  to  take 
them  vi  et  armis,  et  contra  pacem.  On  the  other  side  it  was  said, 
that  a  man's  act  becomes  felony  or  trespass  according  to  the  intent. 
If  a  man  abuses  a  distress,  he  is  a  trespasser,  and  so  here  all  con- 
fidence implied  in  the  bailment  was  superseded  by  the  taking, 
which  discovered  his  intent  to  have  been  bad  from  the  beginning. 
It  was  also  said,  that  this  was  different  from  a  bailment ;  for  it 
was  only  a  bargain  to  carry,  and  what  followed  shows  that  this  was 
only  a  pretence  to  gain  an  opportunity  for  stealing.  At  length, 
one  of  the  justices  had  recourse  to  a  refinement  which  admitted 
some  of  the  above  reasoning,  but  exempted  this  case  from  the  con- 
clusion following  upon  it.  He  admitted  that  a  man  who  has  the 
possession  of  goods  by  bailment  cannot  commit  felony  of  them  ; 
but  here,  he  said,  the  goods  within  the  parcels  were  not  bailed  to 
the  carrier,  but  the  parcels  themselves  ;  and  therefore  taking  them 
was  not  felony :  but  when  he  broke  them  open,  and  took  out  the 
goods,  he  did  what  he  had  no  warrant  for,  and  appeared  in  a  very 
different  light  in  the  eyes  of  the  law.  Thus,  for  instance,  if  you 
deliver  a  tun  of  wine  to  a  carrier,  and  he  sells  it,  this  is  neither 
felony  nor  trespass  ;  but  if  he  takes  any  out  of  the  tun,  and  sells  it, 
that  is  felony.  In  like  manner,  if  I  leave  the  key  of  my  chamber 
with  any  one,  and  he  takes  anything  out  of  it,  this  is  felony.  The 
reason  to  support  these  cases  was,  that  the  things  not  specifically 
and  expressly  delivered  were  not  in  truth  bailed,  and  therefore  the 
party,  in  taking  them,  intermeddled  where  he  had  no  trust. 

These  were  the  arguments  used  before  the  council :  the  case  was 
afterwards  adjourned  into  the  exchequer-chamber,  and  the  opinion 
of  all  the  judges  was  taken.  There  it  was  agreed  by  all  the  judges, 
except  one,  that  generally  where  goods  were  bailed  to  another,  he 
could  not  take  them  feloniously.  They  held  also,  that  when  a  pos- 
session so  obtained  had  once  determined,  then  the  baillee  might 
commit  felony  in  taking  them ;  as,  if  I  bail  goods  to  a  man  to 
carry  them  to  my  house,  which  he  performs,  and  afterwards  takes 
them,  it  is  felony;  because  his  possession  under  the  bailment 
ceased  when  he  delivered  them  at  the  house.  They  argued  some 
points  upon  the  nature  of  possession.  If  a  guest  in  an  inn  takes  a 
cup,  he  is  a  felon,  because  he  had  not  properly  a  possession,  but 
only  the  use  of  it  while  there.  The  same  of  a  cook  or  butler  ;  they 
are  only  ministers  as  to  the  things  within  their  care ;  but  have  no 
possession,  which,  in  these  cases,  is  always  construed  by  law  to  be 
in  the  master.  But  it  would  be  different,  perhaps,  says  the  book,  if 
goods  were  bailed  to  a  servant ;  for  as  they  then  would  be  in  the 
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actual  possession  of  such  servant,  he  could  not  commit  felony  of 
them. 

After  all,  as  to  the  principal  case,  whether  it  was  agreed,  that 
the  bailment  ceased  upon  breaking  the  parcels  operand  the  car- 
rier thereby  forfeited  the  legal  privileges  annexed  to  him  as  baillee, 
and  in  so  taking  the  goods  he  was  considered  as  a  common  person  ; 
or  whether  it  was  upon  the  whole  thought,  that  this  was  not  a  bail- 
ment, but  merely  a  bargain  to  carry ;  it  is  not  stated  in  the  report 
upon  which  of  these  grounds  they  determined  ;  but  it  was  certified 
to  the  chancellor  by  the  major  part  of  the  justices,  that  this  man 
was  guilty  of  felony.1  It  was  in  a  few  instances  defined  what  kind 
of  property  was  subject  to  larceny.  Fish  in  a  pond,  as  well  as  in 
a  trunk,  young  goshawks,  and  pigeons  which  could  not  yet  fly,  and 
so  were  at  the  will  and  control  of  the  owner ;  to  steal  any  of  these 
was  construed  to  be  larceny ;  but  otherwise  of  the  same  animals 
when  full  grown,  and  therefore  in  a  great  measure  at  liberty.2  In 
short,  it  was  held,  that  only  such  things  in  which  a  man  had  a 
property  could  be  feloniously  taken  and  carried  away.3 

The  old  maxim  of  our  criminal  law,  that  voluntas  reputdbiter 
pro  facto,  continued  to  prevail  in  the  reign  of  Henry  IV.  For 
then  Shard  agreed  with  G-ascoigne,  that  if  a  man  was  indicted  for 
that  il  gisoit  deprmdando,  it  was  felony :  Thus,  says  he,  if  a  man 
comes  to  rob  me,  and  I  am  stronger  than  he,  and  overcome  him, 
yet  he  is  guilty  of  felony.4  But  this  opinion  now  began  to  grow 
obsolete,  for  in  9  Edward  IV.  we  find  a  contrary  language.  There 
Jenny  says,  that  if  one  lies  in  wait  in  the  road,  with  his  sword 
drawn,  to  set  upon  a  person,  and  demands  his  money,  and  a  hue 
and  cry  is  levied,  and  the  man  is  taken,  yet  it  is  not  felony.5  This 
was  the  ruling  opinion  upon  which  the  law  began  to  settle,  and 
men  were  no  longer  punished  for  crimes  which  they  only  medi- 
tated, but  had  not  actually  committed. 

The  rule  which  had  long  been  followed,  that  the  accessory  should 
not  be  put  to  answer  till  the  principal  was  attainted,  was  not  found 
sufficient  to  secure  a  just  administration  of  justice.  It  happened 
in  the  18  Edward  IV.6  that  two  were  indicted,  one  as  principal,  and 
the  other  as  accessory ;  the  principal  was  outlawed,  but  the  acces- 
sory being  taken,  was  indicted,  and,  pleading  not  guilty,  was  con- 
victed and  hanged.  After  this  the  principal  reversed  the  outlawry, 
and  upon  arraignment  was  acquitted  of  the  fact,  and  discharged. 
Thus  another  rule  of  law  was  violated,  namely,  that  where  the 
principal  was  innocent,  the  accessory  could  not  be  guilty.  It 
seems  the  first  rule  was  too  general,  and  ought  to  be  confined  to 
an  attainder  upon  the  fact,  and  not  otherwise,  especially  when  it 
was  laid  down  that  the  accessory  should  not  be  permitted  to  avail 
himself  of  any  error  in  the  outlawry,  which  was  suffered  to  stand  in 
force  against  him  till  reversed  by  the  principal  7  in  a  writ  of  error. 

1 13  Edw.  TV.,  9,  10.         !  18  Edw.  IV.,  8.        *  22  Hen.  VI.,  59 :  Bro.  Coron    190 
*  13  Hen.  IV.,  85.  e  9  Edw.  IV. ,  28.         «Litt.,9.  »  2  Rich.  III. ,  21. 
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Some  points  arose  on  the  proceeding  by  appeal.  In  the  last 
reign  a  point  had  arisen,  whether  a  person  who  derived 
his  descent  through  a  female  could  entitle  himself  to  an  appea  ' 
appeal  as  heir.  The  objection  against  such  an  appeal  was  founded 
on  the  express  words  of  Magna  Oharta,1  that  no  one  should  be  taken 
or  imprisoned  on  the  appeal  of  a  woman,  except  for  the  death  of 
her  husband :  the  woman  not  being  enabled  to  maintain  an  appeal, 
it  was  argued  that  an  ancestral  action  like  this,  having  never  de- 
scended on  the  woman,  could  not  descend  through  her  to  the  appel- 
lant. Thus  where  land  was  given  in  tail  male,  and  the  donee  had 
issue  a  son,  who  had  issue  a  daughter,  and  she  had  issue  a  son,  the 
great-grandson  could  not  convey  a  title  per  formam  doni  through 
the  grand-daughter.  Upon  this  reasoning  the  justices  had  deter- 
mined that  the  appeal  would  not  lie.2  However,  this  was  not  con- 
sidered as  a  decision  which  should  close  the  question,  for  in  17 
Edward  IV.3  the  following  case  was  depending  in  the  exchequer- 
chamber  :  A  woman  had  a  son  who  was  murdered,  leaving  no  heir 
on  the  part  of  the  father ;  and  the  doubt  was,  whether  the  uncle 
on  the  part  of  the  mother  should  have  an  appeal :  and  there  Bil- 
ling, the  chief-justice  of  the  king's  bench,  with  Needham  and  Choke, 
were  of  opinion  against  the  appeal,  relying  upon  the  prohibition  of 
Magna  Charta.  But  Brian,  JSTele,  Littleton,  and  the  chief  baron, 
were  for  it ;  and  in  opposition  to  the  above  reasoning  they  held, 
that  the  uncle  ex  parte  patris  might,  beyond  a  doubt,  have  an 
appeal  of  the  death  of  his  nephew,  though  the  father,  through 
whom  he  made  his  conveyance,  could  not.  It  does  not  appear 
what  the  decision  was  on  this  occasion,  though  the  authority  seems 
to  be  in  favour  of  the  latter  opinion. 

It  was  held  by  some,  that  if  a  woman  married  pending  an  appeal, 
she  might  pray  judgment ;  but  that  she  could  not  institute  such  a 
suit  together  with  her  husband.4  It  was  an  established  rule  that 
an  appeal  should  be  prosecuted  in  person,  and  not  by  attorney ; 
therefore  where  a  woman  was  confined  by  pregnancy  during  an 
appeal  in  which  the  defendant  was  attainted,  and  the  woman's 
appearance  was  recorded  for  that  term,  yet  the  better  opinion  was, 
that  she  could  not  pray  judgment  and  execution  by  her  counsel. 
But  to  facilitate  the  progress  of  the  prosecution,  the  book  says,  that 
one  of  the  justices  rode  to  Islington  to  see  whether  she  was  alive, 
and  whether  she  would  pray  execution,  which  she  did,  and  the  man 
was  hanged.5 

It  was  usual  in  pleading  any  special  matter  in  an  appeal  to  go 
on  and  add,  that  as  to  the  felony  he  says  he  is  not  guilty.  A  defend- 
ant pleaded  that  the  plaintiff  had  an  elder  brother,  who  was  en- 
titled to  the  action  in  preference  to  the  appellant :  it  was  the  opinion 
of  Markham  that  in  this  case  he  need  not  plead  over  to  the  felony, 
nor  in  any  other  case,  except  where  the  plea,  as  a  release,  confessed 

i  Vide  cmte,  vol.  i.  2  20  Hen.  VI.,  43.  »  1. 

*  21  Edw.  IV.,  72,  73.  6  21  Edw.  IV.,  72,  73. 
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that  the  plaintiff  had  once  a  title  of  appeal ;  but  if  it  was  such 
matter  as  showed  the  plaintiff  never  to  have  had  a  right  of  action, 
as  bastardy,  ne  unque  accouple,  and  the  like,  there  he  ought.  It 
was,  however,  the  opinion  of  the  sergeants  that  the  defendant,  *» 
favorem  vitas,,  ought  always  to  plead  over  to  the  felony; 1  and  that 
seemed  to  be  the  better  practice;  so  that  the  jury  might  try  the 
second  issue,  if  the  first  was  found  against  the  prisoner,  who  would 
otherwise  rest  his  life  upon  one  issue,  which,  if  found  against  him, 
would  be  equal  to  a  conviction  on  the  principal  fact  of  the  appeal. 
Others,  however,  held,  that  after  the  bishop  had  certified  against 
the  prisoner,  yet  the  felony  might  be  afterwards  pleaded  to  and 
tried.3 

In  an  appeal  one  defendant  could  not  plead  a  release  to  another, 
as  one  defendant  in  trespass  was  allowed  to  do.4  If  an  appeal  was 
depending  in  the  king's  bench,  and  the  issue  was  in  a  foreign 
country,  it  used  to  be  tried  by  nisiprius  ;  but  as  the  justices  had  in 
this  case  no  other  authority  than  to  try  the  issue,  they  could  not,  as 
in  an  original  appeal  commenced  before  them,  arraign  the  prisoner 
at  the  suit  of  the  king,  on  default  of  the  appellant.5  It  was  a  check 
upon  this  vindictive  action  that  appellants  used  to  be  sworn  to  the 
truth  of  their  appeal.6  It  was  now  a  settled  course  in  appeals,  if  a 
defendant  was  charged  with  more  than  one  felony,  to  arraign  him 
upon  all,  one  after  the  other,  in  order  to  procure  for  each  appellant  7 
a  restitution  of  the  things  stolen,  a  practice  which  had  been  in- 
dulged in  the  reign  of  Edward  III.  in  a  particular  way.8  In  such 
cases  it  was,  however,  always  usual  for  the  jury  to  find  that  the 
appellant  had  made  fresh  suit,  and  then  the  course  was  to  sue  out 
a  writ  of  restitution  of  the  goods  stolen.9  It  was  agreed  and 
adjudged,  that  in  an  appeal  of  felony  a  peer  had  not  his  privilege  as 
on  an  indictment,  but  must  be  tried  as  a  common  person.10  There 
was  this  difference  between  an  indictment  and  an  appeal,  that  on 
the  former  the  prisoner  was  not  allowed  counsel,  except  to  matters 
of  law,  but  he  had  every  use  of  counsel  in  the  latter.11 

Very  little  alteration  happened  in  the  ideas  upon  which  provors 
were  admitted  to  appeal.  The  statute  of  Hen.  IV.12  had 
pr0  " '"'  discountenanced  this  mode  of  proceeding,  and  gave  a 
warrant  to  the  courts  to  go  on  in  discouraging  such  suspicious 
accusers.  In  the  19  Hen.  VI.  a  man  being  indicted  of  robbery  in 
the  king's  bench,  confessed  the  felony,  and  appealed  two  men  of  the 
same  fact.  Process  was  issued  against  one  of  them;  the  other 
came  to  the  bar,  and  joined  battel  with  the  provor.  A  day  was 
given  them  at  Tothill,  where  they  fought,  and  the  appellee  was 
worsted,  and  severely  wounded  in  the  head.  Upon  this  the  justices 
ordered  him  to  be  brought  before  them,  and  they  demanded  of  him 

1 7  Edw.  IV.  2  22  Edw.  IV.,  39.  >  14  Edw.  IV    7 

«  21  Edw.  IV.,  71 ;  2  Rich.  III.,  9.  s  22  Edw.  IV.,  19.  «  7  Edw.  IV  "27 

7  4  Edw.  IV,  11.  8  Vide  ante,  vol.  ii.  9  4  Edw.  IV    ll' 

">  10  Edw.  IV.,  6.  "  9  Edw.  IV.,  2.  »  Vide  ante,  239  ' 
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if  he  would  have  any  more  of  the  battel ;  to  which  he  answered  that 
he  neither  would  nor  could  ;  adding,  upon  the  oath  which  he  had 
taken,  that  he  was  not  guilty  of  the  crime  wherewith  he  was  charged. 
Upon  this  the  justices  said,  that  if  he  would  have  any  more  of  the 
battel,  he  should  be  put  in  the  same  situation  he  was  in  before  they 
sent  for  him ;  but  he  still  persisted  in  declining  it ;  and  it  was 
therefore  adjudged  that  he  should  be  hanged  instantly,  which  was 
accordingly  executed  at  Tyburn.  After  this  the  other  appellee 
came  in  and  pleaded  not  guilty.  Then  judgment  was  given  against 
the  provor  also  to  be  hanged ;  for  whether  he  who  now  pleaded  not 
guilty  was  acquitted  or  attainted,  the  provor,  says  the  boob,  ought 
to  be  hanged  on  his  own  confession  of  the  felony ;  and  accordingly 
execution  was  instantly  done  upon  him.1  It  was  laid  down,  that 
the  appeal  of  a  provor  was  for  the  benefit  of  the  king,  and  not  of 
himself,  and  that  it  was  in  the  election  of  the  justices  to  admit  the 
appeal,  and  award  process  against  the  appellees,  or  to  direct  the 
provor  to  be  hanged  on  his  own  confession.2  This  was  putting  it 
nearly  upon  the  footing  of  that  courtesy  which,  in  modern  times, 
has  been  indulged  towards  offenders  who  will  consent  to  give  evi- 
dence for  the  crown  against  their  accomplices. 

In  the  14th  of  Edward  IV.  there  is  a  judgment  of  penance,  agree- 
ing in  substance  with  that  before  stated  in  the  reign  of  Henry  IV.,3 
which  seems  to  have  continued  as  the  regular  mode  of  inflicting 
such  punishment  upon  obstinate  felons.4  We  find  a  case  that  hap- 
pened before  Danby,  chief-justice  of  the  common  pleas,  where  a 
felon,  upon  pleading  not  guilty,  and  being  asked  how  he  would 
acquit  himself,  that  is,  in  modern  language,  how  he  would  be  tried, 
answered,  per  Dieu,  et  notre  dame  Marie,  et  per  saint  eglise.  But 
it  was  recommended  to  him  by  the  judge  to  plead  in  the  common 
form,  that  is,  to  put  himself  upon  the  country,  or  he  would  be  put 
to  the  penance  ; 5  the  pleading  not  guilty,  and  the  putting  himself 
upon  the  trial  per  Dieu,  without  adding  per  patriam,  being  within 
the  express  provision  of  the  statute  of  Westminster.^ 

The  trial  by  battel,  in  criminal  cases,  though  still  warranted  by 
the  law  and  practice  of  our  courts,  was  subject  to  such 
exceptions  as  frequently  prevented  its  taking  place.7 
It  had  long  been  agreed,  that  where  a  felon  was  taken  with  the 
manner,  where  the  appellant  was  maimed,  or  above  sixty  years  of 
age,  or  an  infant,  the  defendant  should  not  be  permitted  to  try  the 
fact  in  a  way  so  hazardous  to  the  personal  safety  of  the  prosecutor : 
but  of  late  an  additional  exception,  or  counter-plea,  to  the  battel 
had  been  admitted,  which  could  be  applied  in  all  cases,  namely, 
that  an  indictment  was  depending  for  the  same  fact.8  This  being 
now  a  common  mode  of  proceeding,  the  prisoner  had  rarely  an 
opportunity  of  forcing  the  appellant  to  this  barbarous  decision: 

1 19  Hen.  VI.,  35.  *  21  Hen.  VI.,  28,  34.  3  Vide  ante,  vol.  u. 

*  14  Edw.  IV.,  8.  6  4  Edw.  IV.,  11.  «  Vide  ante,  vol.  ii. 

i  Ibid.  s  22  Edw.  IV.,  19. 
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however,  if  an  indictment  was  insufficient,  it  would  not  answer  the 
above  purpose.  It  was  now  held,  that  in  an  appeal  of  treason,  the 
battel  must  be  before  the  constable  and  marshal,  and  not  elsewhere ; 
and  it  was  so  laid  down  by  Prisot,  chief-justice,  and  Needham,  one 
of  the  justices.1  It  followed,  of  course,  that  an  appeal  of  treason 
could  be  brought  in  that  court  only,  and  not  elsewhere. 

It  had  been  settled  in  the  reign  of  Edward  III.  that  a  felon  who 
challenged  thirty-six  jurors  peremptorily,  should  be  treated  as  one 
who  refused  the  law  ;  2  but  it  was  agreed  in  the  reign  of  Henry  V. 
that  a  felon  might  in  an  appeal  challenge  thirty-five  jurors.3_  It 
happened  that  a  prisoner  arraigned  for  coining  challenged  thirty- 
one  jurors,  and  the  jury  remained  pro  defectu  juratorum.  Two 
days  after,  forty  tales  were  returned,  but  the  prisoner  stood  mute  ; 
upon  which  a  jury  of  twelve  was  charged  with  him,  and  he  was 
found  guilty  and  hanged.*  The  reason  assigned  for  this  measure 
was,  that  he  had  before  pleaded  not  guilty ;  to  which  might  be 
added,  that  he  had  put  himself  upon  the  country,  and  therefore 
was  not  within  the  stat.  Westm.  2,  and  that  by  his  silence  he  had 
waived  the  challenges.  Where  eight  jurors  had  been  sworn,  and 
there  was  a  default  of  jurors,  at  another  day  the  prisoner  was  suf- 
fered to  challenge  those  already  sworn,  for  want  of  freehold.5  The 
old  common-law  challenge  to  a  juror  because  he  was  one  of  the 
indictors,  which  had  been  confirmed  by  a  statute  of  Edward  III.,6 
was  qualified  by  a  distinction  that  was  now  made  between  felony 
and  trespass :  it  was  said  to  be  a  good  challenge  in  felony,  but  not 
in  trespass,  though  it  must  be  remembered  that  the  statute  speaks 
both  of  trespass  and  felony.? 

There  had  been  great  difference  of  opinion,  whether  the  plea  of 
sanctuary  should  be  allowed  to  a  person  who  had  abjured  or  was 
attainted :  the  more  modern  opinion  seems  to  have  been,  that  an 
attainted  person  could  not  claim  that  privilege.8  There  was  not 
less  debate  as  to  the  granting  of  clergy :  it  seemed  in  the  time  of 
Edward  III.  to  depend  almost  wholly  on  the  ordinary  demanding 
the  felon  as  a  clerk.9  In  the  reign,  of  Edward  IV.,  when  an 
ordinary  refused  a  man  who  prayed  his  clergy  and  read,  the  matter 
was  certified  into  the  king's  bench,  and  the  ordinary  was  fined, 
under  the  idea  that  he  was  only  a  minister  of  the  court,  and  not 
the  judge,  in  such  case.10  Again,  one  who  had  abjured  for  felony 
in  killing  a  man  being  taken,  prayed  his  clergy :  it  happened  in 
that  case,  that  the  man  could  read  only  two  or  three  words  here 
and  there,  and  not  any  three  words  together,  and  yet  the  ordinary 
was  pleased  to  claim  him  as  a  clerk ;  upon  which  it  was  observed 
by  the  whole  court,  that  if  it  appeared  to  them  that  the  prisoner 
could  not  read,  the  ordinary  should  be  heavily  fined,  and  the  con- 
vict be  hanged ;  adding,  that  they  were  the  judges  of  his  reading, 

1  37  Hen.  VI.,  20.  2  Vide  ante,  vol.  ii.  3  9  Hen.  V.,  7. 

4  15  Bdw.  IV.,  33.  6  32  Hen.  VI.,  26.  6  Vide  ante,  vol.  u 
7  7  Edw.  IV.,  4.  s  9  Edw.  IV.,  28  ;  vide  3  Henry  IV. 

5  Vide  ante,  vol.  ii.  l0  7  Edw.  IV.,  29. 
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for  they  were  to  make  the  record,  quod  legit  ut  clericus,  ideo  tra- 
datur  ordinario:  they  further  said,  that  an  ordinary  should  be 
fined  as  well  for  refusing  a  clerk  who  could  read,  as  for  claiming 
one  who  could  not. 

It  was  at  the  same  time  intimated,  that  the  reading  need  not  he 
so  very  perfect  and  accurate  as  was  pretended ;  for  a  felon  being 
tried  by  Fortescue,  and  not  being  able  to  read,  but  only  to  spell, 
and  so  put  syllables  together,  was  nevertheless  allowed  his  clergy. 
The  power  and  effect  of  the  ordinary's  refusal  was  laid  down  by 
Littleton  with  this  distinction,  that  if  a  clerk  was  refused  generally, 
he  should  be  hanged ;  but  if  a  cause  was  stated,  and  that  was  such 
as  could  not  be  allowed  by  the  law  of  the  land,  namely,  that  he  had 
not  the  tonsura  clericalis,  or  ornamentum  clericale,  or  the  like,  in 
such  case  the  ordinary  should  be  fined,  and  enjoined  to  receive  the 
felon.1  It  was  probably  upon  this  distinction,  that,  some  few  years 
afterwards,  a  felon  who  could  read  sufficiently,  but  was  refused  by 
the  ordinary,  was  hanged.2 

It  had  been  the  common  course  for  prisoners  to  claim  the  benefit 
of  their  clergy  upon  the  arraignment :  this  was  thought 
prejudicial  to  the  party,  for  he  had  no  challenge  to  the  ° ergy' 
inquest  ex  officio,  ut  sciatur  qualis  ordinario  liberari  debeat,  by 
which  conviction,  nevertheless,  he  forfeited  his  goods  and  chattels, 
together  with  the  profits  of  his  lands,  until  he  had  made  purgation. 
To  remedy  this,  Sir  John  Prisot,  chief  justice  of  the  common  pleas, 
in  concert  with  the  other  judges,  in  the  reign  of  Henry  VI.,  made 
an  alteration,  which  was  thought  more  advantageous  to  prisoners 
than  the  old  practice  (a).  This  was  not  to  allow  the  benefit  of  clergy 
upon  the  arraignment,  but  to  recommend  to  the  prisoner  to  plead 
to  the  felony,  and  put  himself  on  the  jury  de  bono  et  malo:  thus 
he  had  the  advantage  of  his  challenges,  and  the  chance  of  an 
acquittal  on  the  merits ;  and  after  all,  if  convicted,  he  might  still 
claim  his  clergy.  This  was  a  variation  in  the  practice  of  our 
criminal  courts  which  was  greatly  commended,  and  was  followed 
by  most  of  his  successors.3 

(a)  Or  rather  more  advantageous  to  the  Crown,  which  only  got  forfeiture  upon 
conviction.  It  is  idle  to  suppose  that  the  interests  of  the  prisoner  were  consulted  in 
that  age.  The  object  of  the  Crown  was  to  get  the  forfeiture  by  a  conviction,  and 
then  the  Crown  cared  little  what  became  of  the  prisoner.  But,  according  to  the 
ancient  law,  the  prisoner  could  not  be  tried  if  a  cleric  ( Vide  vol.  ii.  c.  x.) 

1  9  Edw.  IV.,  28.  '  21  Edw.  IV.,  21.  3  2  Inst.,  164. 
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Of  the  Canon  Law— Of  Bishops— Officials— Of  Things— Of  Offences— Of  Pro- 
ceedings in  Civil  Suits— The  Libel — Litis  Contestatio—Dilationes — Missio 
in  Bono— Of  Sequestration— Of  Proof— Of  Witnesses— Of  Exceptions — 
Appeals — Of  Proceedings  in  Criminal  Suits — Accusation — Inquisition — 
Denunciation — Purgation — Excommunication — Interdict — Suspension. 

We  cannot  dismiss  the  reigns  of  these  kings  without  introducing 
the  reader  to  some  slight  acquaintance  with  the  law  and  practice 
of  our  ecclesiastical  courts.  We  are  aware  that  such  an  undertak- 
ing must  be  attended  with  some  difficulty  and  hazard ;  and  that, 
in  attempting  it,  we  shall  deviate  from 'the  line  that  has  been 
invariably  pursued  by  writers  on  the  law  of  England.  All  writers 
upon  our  law,  from  Bracton  down  to  Blackstone,  have  calculated 
their  performances  for  the  practisers  in  the  courts  of  common  law, 
and  have  accordingly  taken  no  other  notice  of  the  clerical  courts 
than  as  their  jurisdiction  had,  at  various  times,  interfered  with 
that  of  the  temporal  courts.  Without  disputing  the  propriety  of 
such  writers  circumscribing  their  inquiries,  the  juridical  historian 
may  be  allowed  to  carry  his  views  a  little  further.  Considering 
the  ecclesiastical  courts  as  employed  in  the  administration  of  jus- 
tice equally  with  the  temporal,  he  will  esteem  the  law  of  each  to 
constitute  only  different  parts  of  the  English  law,  and  to  demand 
a  proportioned  share  of  his  attention.  The  progress  of  our  his- 
torical inquiry  makes  it  now  necessary  to  turn  our  thoughts  with 
more  earnestness  to  this  part  of  our  subject.  We  are  approaching 
the  reign  of  Henry  VIII.,  in  which  many  parliamentary  regulations 
were  made  for  reforming  our  ecclesiastical  polity,  and  questions  of 
a  serious  nature  with  regard  to  the  proceedings  of  the  clerical 
courts  were  brought  forward  and  discussed  with  great  heat  during 
that  reign,  and  those  which  immediately  succeeded  it.  It  would 
therefore  be  proper,  conformably  with  the  method  which  has 
hitherto  been  pursued,  not  to  carry  on  the  reader  to  so  important 
a  crisis  in  the  history  of  our  ecclesiastical  courts,  without  previously 
possessing  him  of  such  leading  circumstances  in  the  form  and  con- 
duct of  that  judicature,  as  will  enable  him  easily  to  apprehend  the 
effect  of  such  alterations,  and  the  scope  of  such  controversies. 

The  present  seems  more  particularly  marked  as  the  period  for 
enlarging  on  this  branch  of  our  inquiry,  by  the  appearance  of  our 

(a)  Here  again,  as  this  and  the  following  chapter  are  occupied  entirely  with  eccle- 
siastical law,  which  was  of  course  substantially  the  Bame  in  both  these  reigns,  there 
is  no  necessity  to  separate  them. 
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famous  canonist  Lyndwode.  Whatever  doubts  might  hitherto 
haye  existed  concerning  the  nature  of  the  jurisprudence  which  pre- 
vailed in  the  clerical  courts,  they  seem  all  removed  by  the  works 
of  this  author.  In  the  Provinciale,  and  the  Gloss  upon  it,  we  not 
only  have  a  view  of  such  constitutions  as  were  made  in  this  king- 
dom, with  the  interpretation  put  on  them  by  that  experienced  prac- 
tiser  and  judge  ;  but  we  collect  from  him,  that  the  oracle  to  which 
recourse  was  had  in  all  cases  where  our  constitutions  were  defective 
or  doubtful,  was  the  body  of  pontifical  canon  law.  Thus  are  we 
enabled  to  say,  upon  incontestable  authority,  what  the  ecclesiastical 
law  of  England  was  in  the  reigns  of  Henry  VI.  and  Edward  IV., 
and  for  many  years  after.  Instead,  therefore,  of  dwelling  on  the 
boundaries  between  the  temporal  and  ecclesiastical  jurisdictions, 
the  debatable  ground  which  we  have  fought  over  so  often  in  the 
former  parts  of  this  history,  we  shall  now  pass  the  borders,  and 
explore  this  obscure  region  of  ecclesiastical  jurisprudence. 

But  before  we  proceed  to  examine  the  nature  and  extent  of  our 
national  ecclesiastical  law,  it  will  be  proper  to  take  a  short  view  of 
the  canon  law,  which  was  the  original  our  doctors  copied  in  every 
improvement  they  made  in  the  law  and  practice  of  their  courts. 
The  understanding  of  that  system  appears  to  be  the  best  introduc- 
tion to  a  knowledge  of  our  own. 

The  canonists,  in  imitation  of  the  Koman  lawyers,  and  as  the 
subject  naturally  dictates,  divided  the  canon  law  into  of  the  canon 
such  as  regarded  the  rights  of  persons  and  of  things,  law- 
the  proceeding  in  civil  suits,  and  the  prosecution  of  crimes.  The 
rights  of  persons,  as  they  presented  themselves  to  the  mind  of 
a  canonist,  were  confined  to  their  clerical  character  and  function. 
The  duty,  rank,  and  privileges  of  all  persons,  from  the  pope  and 
bishops  down  to  those  in  the  most  inferior  situations  in  the  church, 
constituted  this  part  of  the  canonical  jurisprudence.  Without 
entering  minutely  into  this  inquiry,  we  may  content  ourselves  with 
a  short  statement  of  the  gradation  of  persons  who  filled  the  clerical 
state,  and  who,  having  been  mentioned  frequently  in  the  course  of 
this  work,  ought  to  be  better  discriminated  than  they  have  yet 
been.  The  whole  people  of  the  country  being  divided  into  lay  and 
ecclesiastical  persons  or  clerks,  they  sub-divided  clerks  as  follows : 
into  those  who  were  in  sacerdotio,  those  who  were  in  sacris,  and 
those  who  were  nee  in  sacerdotio  nee  in  sacris.  Those  in  sacerdotio 
were  divided  into  such  as  were  in  altiori  gradu,  sen  ordine,  and 
those  in  inferiori :  in  the  former  were  bishops,  archdeacons,  and 
archpresbyters ;  in  the  latter  were  presbyters  or  priests. 

A  bishop,  simply  so  called,  presided  over  a  single  city  with  a 
diocese :  a  metropolitan   (sometimes  called  an  arch-   _. .. , 

b.-ix  -ii  •  ±_   •    •  i     Of  bishops, 

ishop)  presided  over  a  province  containing  several 

cities.     An  archbishop,  or  primate,  was  a  bishop  to  whom  the 

metropolitan  and  the  other  bishops  of  the  province  were  subject  : 

these  latter  were  in  some  places  called  patriarchs.    The  pope  was 
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reckoned  among  the  order  of  bishops,  with  a  supreme  authority  over 
them  all.  The  cardinals,  from  whom  the  pope  was  elected,  were  consi- 
dered as  his  senators,  and  constituting,  as  it  were,  the  senatus  ecclesia  : 
some  were  cardinal  deacons,  others  cardinal  priests,  others  cardinal 
bishops ;  but  each  cardinal  had  nearly  an  episcopal  jurisdiction.1 

All  bishops  had  an  ordinary  jurisdiction,  which  was  of  three 
sorts.  One  was  jure  ordinis;  as  the  consecration  of  churches  aud 
altars,  and  the  ablution  and  purgation  of  them  after  pollution ;  the 
making  of  the  chrism,  and  the  ordination  of  clerks.  The  second 
was  lege  jurisdictionis  ;  as  the  power  of  collecting,  collating,  excom- 
municating, instituting;  taking  cognizance  of  and  hearing  causes 
ecclesiastical.  The  third  was  lege  dicecesand ;  as  the  right  of 
exacting  procuration,  the  jus  caihedraticum  sive  synodaticum ; 
and  the  right  of  exacting  and  receiving  pensions  and  tithes.  All 
these  powers  could  be  exercised  only  in  the  bishop's  own  diocese, 
over  those  immediately  subject  to  him ;  and  that  in  person,  or  by 
proxy.  Thus,  too,  an  archbishop's  authority  went  no  further  than 
his  suffragans,  and  not  to  the  subjects  of  his  suffragans,  except  in  a 
few  cases ;  nor  could  a  patriarch  interfere  in  the  causes  of  those 
who  were  subject  to  a  bishop  or  archbishop,  unless  by  some  custom, 
or  upon  appeal.  But  the  Roman  pontiff  alone  could  exercise  epis- 
copal jurisdiction  over  all  churches  and  all  Christian  men,  either  at 
Rome  or  elsewhere. 

To  ease  the  bishop  in  the  discharge  of  his  pastoral  care,  certain 
persons  used  to  be  appointed ;  some  of  them  in  the  church,  as  an 
archdeacon  and  archpresbyter ;  some  of  them  extra  ordinem,  upon 
particular  emergencies,  as  a  coadjutor  or  vicar.  An  archdeacon 
was,  by  his  office,  next  to  the  bishop,  and  took  upon  him  the  whole 
care  and  duty  of  the  bishop  tarn  in  clericis  qudm  in  ecclesiis,  having 
the  whole  episcopal  cognizance  and  ordinary  jurisdiction.2  An 
archpresbyter,  or  chief-priest,  was  more  exalted  than  other  priests, 
and  was  vicegerent  to  the  bishop  in  spiritualibus.  He  was  either 
urbanus,  discharging  his  duty  at  home  in  the  cathedral  church ;  or 
rural,  doing  the  like  duty  at  a  distance :  the  latter  was  sometimes 
called  a  decanus,  or  dean,  because  he  presided  over  ten  clerks  living 
in  the  country.  He  had  the  charge  of  all  lay  persons  and  priests 
who  had  churches  within  his  deanery,  and  gave  notice  to  the  bishop 
of  heavy  offences.  Archpresbyters  had  only  a  voluntary  and  not  a 
contentious  jurisdiction.3  A  coadjutor  was  occasionally  appointed  to 
be  vicegerent  to  a  bishop  or  an  archdeacon,  in  case  of  sickness  or  any 
other  impediment :  the  bishop  chose  such  a  person  by  the  advice  of 
his  chapter.  Bishops,  also,  and  other  clerks,  might  choose  a  vice- 
gerent under  the  denomination  of  vicar,  to  act  for  them  in  any 
emergency ;  and  might  assign  him  a  portion  of  their  church  or 
benefice  as  a  reward  for  his  trouble.  Such  persons  were  appointed 
either  to  do  divine  service,  and  then  they  retained  the  name  of 

1  Corv.  Jus.  Can.,  5-7 ;  Launc.  Inst.  Jur.  Can.,  lib.  1,  tit.  iv. 

«  Corv.  Jus.  Can.,  26-28.  3  Ibid.,  29,  30. 
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vicar ;  or  they  were  appointed  ad  jurisdictionem  exercendam,  and 
then  they  were  called  officials  and  missi  dominici.     The  . 

former  kind  were  the  vicars  which  have  been  before 
mentioned  in  the  reign  of  Henry  IV.1 

The  latter  had  the  power  of  administering  spirituals  as  well  as 
temporals:  thus  they  might  excommunicate,  suspend,  interdict, 
collate,  institute,  confirm,  elect,  present,  visit,  correct,  punish,  dis- 
pense, and  the  like.  Their  jurisdiction  was  not  deemed  a  delegated 
one,  but  ordinary,  and  the  same  as  that  of  the  bishop;  so  that 
an  appeal  did  not  lie  from  the  sentence  of  the  vicar  to  the  bishop, 
but  to  the  archbishop ;  though  from  the  archdeacon  and  other 
inferior  prelates,  the  appeal  was  to  the  bishop.  This,  however,  was 
to  be  understood  of  officials  principal,  who  were  constituted  by  the 
bishop  in  his  court  by  a  general  commission  of  his  office,  not  such 
as  were  appointed  for  some  part  of  a  diocese,  who  were  called 
foranei.  These  latter  had  a  different  jurisdiction  from  that  of  the 
bishop,  and  an  appeal  lay  from  them  to  the  bishop's  consistory.  It 
was  a  rule  that  a  vicar  could  not  substitute  another  vicar  in  his 
place.2 

Having  said  thus  much  on  the  vicars  appointed  by  bishops,  we 
should  add  a  word  respecting  those  who  received  a  vicarial  autho- 
rity from  the  pope:  these  were  called  legates,  and  were  either 
legati  a  latere,  legati  missi,  or  legati  nati.  The  former  were 
cardinals  taken,  as  it  were,  from  the  side  of  the  pope  and  his 
senate,  who  were  sent  in  his  name  into  distant  provinces;  the 
second  were  persons  sent  with  like  authority,  not  being  cardinals ; 
the  last  were  such  as  had  this  power  by  reason  of  a  certain  privilege 
or  benefice.  These  vicars  carried  with  them  all  the  pope's  autho- 
rity to  hear  all  causes  as  judices  ordinarii;  but  a  certain  eminence 
was  always  attributed  to  the  legate  a  latere  (a).3 

Bishops  were  sacerdotes  in  the  higher  order :  we  now  come  to 
those  in  the  inferior,  which  were  presbyteri,  or  priests.  Next  to 
these  come  clerks  that  were  not  in  sacerdotio,  but  yet  were  in  sacris; 
as  deacons  and  subdeacons,  who  were  sometimes,  though  improperly, 
called  priests ;  for  priests,  strictly  speaking,  were  those  only  who, 
in  the  language  of  the  canons,  could  perform  the  sacrifice  of  the 
body  and  blood  of  our  Lord.  The  deacons,  consistently  with  the 
original  term,4  were  to  attend  upon  and  assist  the  bishop  and  priest 
in  performing  the  divine  service ;  and  the  subdeacon  was  a  sub- 
ordinate assistant.5  After  these  followed  what  the  canonists  called 
the  lesser  orders,  containing  those  persons  who  were  nee  in  sacer- 
dotio, nee  in  sacris.  These  were  ordained  without  the  sacramental 
unction,  solely  by  the  bishop's  benediction,  with  a  certain  distribu- 

(a)  Several  cases  in  the  Year-books  of  Edward  IV.,  Richard  III.,  and  Henry  VII, 
show  instances  of  the  exercise  of  this  jurisdiction  (12  Edw.  IV,  16 ;  Rich.  III.; 
Hen.  VII.) 

1  Vide  ante,  vol.  ii.  *  Vicarius  non  habet  vicarium.  Corv.  Jus.  Can.,  31,  32. 

'  Ibid.,  34,  35.  *  Auikovoi.  5  Corv.  Jus.  Can.,  37. 
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tion  either  of  vessels  or  vestments,  and  they  underwent  the  prima 
tonsura.  They  were  called  either  psalmistce,  ostiarii,  lectores,  exor- 
cistce,  or  acolythi.  The  duty  of  the  first  was  to  sing ;  of  the  next, 
to  keep  the  keys  of  the  church ;  the  next,  as  the  name  imports, 
were  to  read  the  scriptures  in  church ;  the  next,  according  to^  the 
superstition  of  the  times,  were  supposed  to  drive  away  evil  spirits 
by  certain  deprecations  and  solemn  prayers ;  and  the  last  prepared 
the  wax-lights,  and  the  like. 

It  was  the  privilege  of  all  these  orders,  that  no  one  should  lay 
violent  hands  upon  such  as  had  received  them,  without  incurring 
the  penalty  of  excommunication,  which  could  not  be  removed  but 
by  the  pope,  except  in  the  article  of  death.  Those  in  the  lower 
orders  were  allowed  to  contract  matrimony,  which  those  in  the 
superior  orders  were  not,  under  pain  of  being  deprived  of  their 
benefices.  The  gradation  in  which  these  several  orders  were 
ranked  by  the  canonists,  was  this :  a  bishop,  a  priest,  deacon,  sub- 
deacon,  psalmist,  acolyth,  exorcist,  reader,  ostiarius;  after  these 
the  canonists  placed  an  abbot  and  a  monastic ;  for,  say  they,  all 
monastics,  if  not  clerks,  are  inferior  to  clerks.1  The  regulars,  as 
they  were  exempted  from  episcopal  jurisdiction,  were  not  favoured 
by  the  clerical  courts,  and  the  dispensers  of  j  ustice  there ;  and  they 
are  studiously  marked  by  the  canonists  as  a  distinct  set  of  persons, 
not  entitled  to  the  privileges  of  clerks. 

Next  to  the  rights  of  ecclesiastical  persons,  the  canonists  proceed 
to  consider  the  rights  of  ecclesiastical  things.  These  they  divided 
into  spiritual  and  temporal.  The  former  were  so  called,  because 
instituted  animw  causa,  for  the  good  of  men's  souls ;  some  of  them 
were  corporeal,  as  the  sacraments ;  others,  res  sacrce  et  sanctce  ;  and 
others,  res  religiosce. 

The  sacraments  in  the  Romish  church  were  seven:  baptism, 
confirmation,  the  eucharist,  penance,  sacred  orders,  matrimony, 
and  extreme  unction.  Res  sacrce  et  sanctce  were  churches,  altars, 
the  reliques  of  saints,  vessels,  and  vestments.  Res  religiosce  were 
religious  houses,  hospitals  for  the  reception  of  strangers,  orphans, 
sick,  and  aged,  churchyards  and  sepulchres.  Such  were  spiritual 
things  of  a  corporeal  nature.  Those  of  an  incorporeal  kind  were 
such  as  consisted  in  jure;  as  a  prebend,  a  right  of  patronage, 
annual  pensions  called  census,  and  what  was  nearly  allied  to  them, 
exaction,  procuration,  and  the  canonical  portion :  these  constituted 
the  whole  of  what  the  canonists  considered  as  spiritual  things, 
whether  corporeal  or  incorporeal.  Next  to  these  followed  three 
subjects  of  a  mixed  nature  between  spiritual  and  temporal;  as 
tithes,  first-fruits,  and  oblations;  which  were  considered  as  mixed 
because,  according  to  the  canonists,  the  right  to  them  was  jure 
divino,  while  the  fruit  of  such  right  was  temporal.  Under  the 
title  of  res  ecclesice  temporales,  the  canonists  reckoned  the  aliena- 
tion of  church  property,  and  the  modes  in  which  it  could  be  made. 

Corv.  Jus.  Can.,  38,  39. 


CHAP.  XXV.]  EPISCOPAL  JURISDICTION.  47 

Next  to  church  property,  the  canonists  considered  the  peculium 
clericorum,  and  how  they  might  dispose  of  it  by  will.1 

The  next  object  that  came  under  the  contemplation  of  the 
canonists,  was  the  mode  of  proceeding  in  court,  which  they  en- 
titled dejudiciis.  Concerning  this  we  shall  have  occasion  to  speak 
so  particularly  hereafter,  that  nothing  need  be  said  on  it  at  pre- 
sent ;  but  we  shall  proceed  to  the  fourth  object  of  inquiry  in  the 
canon  law,  which  is  the  nature  of  crimes.  The  canonists 
divided  crimes  into  such  as  were  comprehended  in  the 
first  and  in  the  second  table  of  the  Mosaical  law.  Without  any 
observation  upon  this  arrangement,  we  shall  take  a  cursory  view 
of  crimes,  as  discoursed  on  in  this  clerical  system  of  penal  juris- 
prudence. 

They  began  with  simony,  which,  by  a  very  large  definition,  was 
when  anything  was  either  given  or  promised  for  spiritual  things, 
or  for  temporal  things  annexed  to  spiritual  ones,  as  a  prebend. 
Next  to  this  were  the  crimes  of  Judaism,  Saracenism,  heresy, 
schism,  apostasy ;  then  homicide,  which  they  divided  into  parri- 
cide and  simple  homicide ;  under  which  they  considered  those  ex- 
ercises or  competitions  that  had  a  tendency  to  produce  homicide, 
as  tournaments,  duels,  and  the  art  of  shooting,  all  which  were  for- 
bid under  ecclesiastical  penalties ;  the  crime  of  adultery,  stuprum, 
incest,  rape,  simple  fornication,  and  sodomy ;  theft,  rapina,  or  rob- 
bery, burning,  sacrilege.  Next  to  robbery  and  theft,  the  canonists 
chose  to  rank  usury  as  an  offence,  say  they,  of  a  similar  nature ; 
then  the  crimen  falsi ;  then  sortilegium,  calumnia,  collusion. 
After  these  they  placed  such  as  were  offences  only  in  clerks.  If  a 
clerk  indulged  himself  in  the  noisy  amusement  of  hunting ;  if  he 
struck  any  one ;  if  he  spoke  ill  of  any  one ;  if  he  administered  to  a 
person  excommunicated,  deposed,  or  interdicted ;  if  a  person  offici- 
ated as  clerk  not  being  ordained ;  if  a  clerk  did  not  observe  the 
regular  gradation  of  orders,  as  if  he  was  made  a  deacon  before  he 
had  been  a  sub-deacon,  or  a  priest  before  a  deacon ;  if  he  took  more 
orders  than  one  at  a  time,  or  took  orders  by  stealth,  without  under- 
going an  examination  of  his  qualifications :  all  these  were  offences 
punishable  by  the  canon  law.  To  these  may  be  added  all  disorders 
and  irregularities  whatsoever  committed  by  clerks  in  the  discharge 
of  their  duty.2  The  manner  in  which  all  canonical  crimes  were  to 
be  prosecuted  was  the  next  point  considered  by  the  writers  on  the 
canon  law. 

We  have  given  this  sketch  of  the  canon  law  in  a  cursory  way 
for  two  reasons:  first,  because  many  objects  of  judicature  which 
the  canonists  claimed,  made  no  part  of  the  ecclesiastical  law  in  this 
country:  secondly,  because  others,  which  were  admitted  to  belong 
to  our  courts,  received,  notwithstanding,  some  alteration  from  our 
national  constitutions  or  customs.     What  such  alterations  were, 

1  Corv.  Jus.  Can.,  57  to  164  ;  Launc.  Inst.  Jur.  Can.,  lib.  2, per  totum. 

2  Corv.  Jus.  Can.,  287  to  344 ;  Launo.  Inst.  Jur.  Can.,  lib.  4,  tit.  iii.,  usq. ;  ad.  tit.  10. 
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and  what  constituted  objects  of  jurisdiction  in  our  spiritual  courts, 
will  be  considered  in  the  next  chapter.  For  the  present  we  shall 
be  employed  on  a  part  of  the  canon  law,  which,  being  adopted 
in  our  courts  with  less  reserve,  demands  a  more  minute  considera- 
tion than  any  other.  This  is  the  course  of  judicial  proceedings 
whether  civil  or  criminal. 

The  cognizance  of  causes,  or  as  the  canonists  called  it,  judicium, 
Of  proceed-  was  divided  into  ordinary  and  extraordinary,  or  sum- 
ings  in  civil  mary.  The  former  was,  when  all  the  solemn  forms  of 
smts.  proceeding  were  observed  by  a  libel,  contestation  of 

suit,  and  the  other  steps  which  will  be  mentioned  presently.  The 
extraordinary,  or  summary,  was,  when  the  solemn  forms  were  dis- 
pensed with,  and  they  proceeded  ex  officio  judicis,  either  by  inqui- 
sition, denunciation,  or  some  other  course  de  piano,  as  they  termed 
it,  upon  general  principles  of  equity.  Another  division  corresponded 
with  that  of  the  temporal  jurisdiction,  into  civil  and  criminal. 

Judges,  in  like  manner,  were  considered  by  the  canonists  in  two 
lights,  ordinary  and  extraordinary.  Of  the  former  description  were 
archbishops,  bishops,  legates,  and  others  having  authority  from  the 
pope.  A  bishop  might  exercise  his  jurisdiction  in  any  part  of  his 
diocese  that  was  not  exempt,  either  in  person  or  by  another,  by 
hearing  all  ecclesiastical  causes,  and  correcting  all  ecclesiastical 
persons  who  offended.  An  archbishop  had  jurisdiction  over  his 
suffragans,  but  not  over  the  persons  within  the  dioceses  of  his 
suffragans,  unless  in  some  special  cases  that  were  exempted.  An 
extraordinary  judge  was  an  arbiter  chosen  by  the  parties,  or  a 
delegate  who  received  commission  from  some  superior  to  hear  a  par- 
ticular cause.  A  judge  might  be  delegated  by  an  ordinary,  or  by  a 
delegate  of  the  pope ;  but  the  delegate  of  an  ordinary  could  not 
delegate  another,  unless  the  original  delegation  had  included  all 
causes  in  general.  It  was  not  only  the  cognizance  of  a  cause 
generally,  but  any  part  of  the  proceeding  that  might  be  delegated : 
thus  the  beginning,  as  the  citation,  and  litis  contestalio,  might  be 
delegated  to  one ;  the  middle,  containing  the  remainder  down  to 
the  definitive  sentence,  to  another;  the  definitive  sentence  and 
execution  to  another.1 

In  considering  the  nature  of  proceedings  in  the  ecclesiastical 
court,  we  shall  begin  with  civil  causes,  and  with  the  ordinary  juris- 
diction. The  commencement  of  a  civil  suit  in  the  ordinary  juris- 
diction, consisted  in  the  citation  of  the  defendant,  or  reus.  Cita- 
tions were  of  different  kinds ;  they  were  verbal  or  real.  A  verbal 
citation  was  either  public  or  private.  A  public  citation  was  by 
fixing  up  publicly  the  letters  of  citation  (which  too  was  called 
edictalis  citatio),  or  proclaiming  them  by  the  mouth  of  a  crier  or 
by  a  bell  or  trumpet.  A  private  citation  was,  when  a  person  was 
cited  by  a  messenger,  the  party,  or  a  notary  at  his  own  house.  It 
was  called  a  real  citation,  if  the  person  of  the  party  was  appre- 

1  sCorv.  Jus.  Can.,  165  to  172. 
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hended.  The  citatio  edictalis  was  to  be  made  use  of  only  where  a 
person  could  not  be  otherwise  cited :  as  if  it  was  unsafe  to  attempt 
to  come  to  him,  this  citation  was  to  be  affixed  in  some  place  near 
the  domicile  of  the  party,  so  that  he  might  be  reasonably  supposed 
to  have  knowledge  of  it. 

To  constitute  a  legal  citation,  it  was  necessary  that  it  should  be 
made  at  the  command  of  the  judge,  by  an  apparitor,  at  the  instance 
and  request  of  the  suitor ;  without  which  no  judge  could  cite  a 
person  in  a  private  suit,  though  he  might  in  a  public  one.  All 
parties  interested  were  to  be  cited,  unless,  indeed,  they  were  per- 
sons of  dignity  and  rank ;  for  such  were  not  to  be  cited,  nisi  venid 
prius  impetratd,  under  a  heavy  penalty.  A  citation  issued  not 
only  at  the  opening  of  the  suit,  but  in  the  various  stages  of  the 
cause,  wherever  any  cognitio  was  to  be  made  to  expedite  it.  Every 
citation  was  to  contain  certain  formalities :  it  was  to  have  the  name 
of  the  judge,  the  nomen  and  cognomen  of  the  party  cited,  and  of 
him  at  whose  suit  it  issued ;  the  cause  of  citing,  the  place  of  judg- 
ment, the  day  and  terminus  for  appearing.  The  place  need  only 
be  mentioned  in  cases  where  the  judge  was  a  delegate,  because  the 
ordinary's  court  was  certain  and  known.  A  citation  was  to  be 
made  either  by  three  edicta,  at  the  interval  of  ten  days  each,  or 
by  one  peremptory  edict,  containing  the  same  space  of  time  as  the 
three  edicta ;  and  such  peremptory  time  was  not  to  be  shortened 
by  the  judge  but  for  some  special  cause  expressed  in  the  citation. 

If  the  party  was  regularly  and  lawfully  cited,  he  ought  to  ap- 
pear, otherwise  he  need  not ;  but  an  irregular  and  unlawful  cita- 
tion would  be  cured  by  a  voluntary  appearance.  Indeed  the  party's 
non-appearance  would  be  justified  in  many  cases:  as  if  he  had 
been  spoiled  of  the  thing  in  question,  and  was  not  first  restored  to 
it ;  if  he  was  hindered  by  his  adversary ;  was  cited  to  a  higher 
tribunal ;  was  detained  by  sickness,  or  other  like  cause :  but  as 
soon  as  such  cause  was  removed,  he  was  to  present  himself  before 
the  judge.  As  soon  as  a  citation  had  issued  and  was  served,  or  the 
service  was  prevented  by  the  party  himself  who  was  cited,  then  the 
suit  was  considered  in  law  as  lis  pendens.^ 

It  often  happened  that  a  cause  once  commenced,  would  go  off 
upon  an  agreement  between  the  parties:  this  was  either  by  a 
pactum  or  a  transactio,  or  by  submission  to  an  arbitrator.  The 
two  former,  which  may  properly  be  considered  as  judicial  agree- 
ments, were  thus  defined  by  the  canonists :  Pactum,  say  they,  is 
inter  partes  ex  pace  conveniens  scripturd,  vel,  sine  ed,  legibus  ac 
moribus  comprobata  sententia  Transactio  is  defined,  rei  dubice  et 
litis  incertce,  neq;  finitce,  aliquo  dato  vel  remisso,  conventa  decision 
From  the  terms  sententia  and  decisio,  as  well  as  from  the  occasion 
on  which  the  canonists  mention  these  two  agreements,  they  must 
be  considered  as  having  a  sort  of  judicial  sanction ;  and  they  natu- 
rally bring  to  the  reader's  mind  the  account  we  have  given  of  a 

1  Corv.  Jus.  Can.,  172,  &o.  '  Ibid.,  181,  183. 
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fine,  in  the  early  parts  of  our  history.1  A  submission  to  arbitrators 
was  another  way  of  compromising  the  subject  of  a  suit :  while  an 
arbitration  was  depending,  the  jurisdiction  of  the  judge  was  held 
to  be  suspended.2 

If  the  parties  could  not  agree  to  compromise  the  matter  in  one 
of  these  three  ways,  they  must  resort  to  the  judgment  of  the  court, 
in  order  to  which  it  was  usual  first  to  appoint  a  procurator,  or 
proctor,  who  was  to  act  as  attorney  through '  the  suit.  Whether 
the  appearance  was  by  proctor  or  in  person,  the  next  step  was  for 
the  complainant  to  state  his  cause  of  action.  In  summary  causes, 
and  some  others,  this  might  be  done  viva  voce,  without  any  writing, 
either  by  the  advocate  or  in  person ;  but  in  other  causes  it  was  to 
be  done  in  writing,  which  was  called  libellus.  A  libel 
in  civil  causes  was  either  conventionalis,  or  posiulato- 
rius  ;  in  criminal  cases,  accusatorius,  or  querimonialis.  In  the 
latter  cases,  a  libel  was  to  contain  the  day  and  year,  the  nomen 
and  cognomen  of  the  accuser  and  accused  and  of  the  judge,  the 
crime,  the  time  when  it  was  committed,  together  with  the  inscrip- 
tion, which  will  be  explained  hereafter.  A  conventional  libel,  in 
like  manner,  was  to  contain  the  names  of  the  parties,  of  the  judge, 
and  of  the  thing  in  question,  with  the  quality  of  the  action  ;  though 
it  was  not  indispensably  necessary  that  the  name  of  the  action 
should  be  mentioned.  The  libel  should  be  tendered  by  the  actor 
both  to  the  judge  and  the  reus?  If  the  reus  made  any  answer,  or 
denied  a  part,  or  the  whole,  this  constituted  a  litis  contestatio. 

Perhaps  the  reus  would  rather  choose  to  meet  the  actor  in  some 
other  way ;  for  if  he  had  any  demand  upon  him,  he  might  recon- 
venire,  as  they  called  it,  that  is,  make  a  cross  demand  upon  him.4 
A  reconventio  was  proper  or  improper :  the  former  was  such  as  was 
instituted  at  the  beginning  of  the  original  cause,  and  went  on  pari 
passu  with  it ;  the  latter  was  such  as  was  made  at  any  time  before 
the  conclusion  of  the  cause.  A  reconventio  was  always  to  be  before 
the  same  judge  as  the  conventio,  whether  he  was  an  ordinary  or 
delegate ;  but  not  before  an  arbitrator,  nor  a  judge  of  appeal :  it 
might  be  had  in  all  causes,  except  criminal,  those  of  spoliation,  and 
some  few  others.  The  matter  of  the  reconventio  was  to  be  put  into 
a  libel  before  the  litis  contestatio,  or  immediately  after,  and  then 
would  go  on  with  the  original  suit :  indeed  they  were  considered 
as  one  suit  only ;  for  they  had  the  same  parties  and  judge :  there 
was  to  be  one  sentence ;  and  if  an  appeal  was  prohibited  in  the 
first,  it  was  prohibited  in  the  second  also.5 

1  Vide  ante,  vol.  i.  This  coincidence  in  the  civil  law  (from  which  the  canonists  took 
it)  has  been  noticed  by  Mr  Cruise,  in  his  Essay  on  Fines. 

8  Corv.  Jus.  Can.,  187.  A  submission  to  arbitrators  is  called  by  the  canonists  compro- 
missum ;  hence  our  word  compromise.  [Thus  from  the  canon  law  was  derived  that 
most  valuable  and  beneficial  proceeding  by  arbitration,  which  it  has  been  tbe  obiect  of 
modern  legislation  to  enforce  and  extend  as  much  as  possible.] 

a  Corv.  Jus.  Can.,  187,  &c.  • 

4  Reconventio  is  defined  by  the  canonists  to  be  mutua  petitio  contra  convenientem  vel 
agentem,  in  eodem  judicio  constituta.  s  Corv.  Jus.  Can.,  193  194 


CHAP.  XXV.]  ECCLESIASTICAL  SUITS.  51 

When  the  preparatory  parts  of  the  action  were  gone  through, 
then  followed  the  litis  contestatio,  which  the  canonists  Litis  contes- 
called  ipsius  judicii  principium  et  fundamentwm.  It  tatio- 
was  truly  the  foundation  of  the  judgment ;  for  till  that  happened, 
there  could  be  no  examination  of  witnesses,  nor  definitive  sentence ; 
and  the  whole  process,  of  course,  was  at  a  stand.  The  litis  con- 
testatio arose  from  the  conflict  between  the  intention  of  the  actor, 
exhibited  in  his  libel,  and  the  answer  of  the  reus,  which  ought 
always  to  be  calculated  to  contest  the  matter  there  suggested.  If 
the  reus  in  his  answer  made  a  plain  narration  of  a  fact,  not  accom- 
panied with  a  denial,  there  was  no  litis  contestatio.  A  litis  contes- 
tatio was  regularly  necessary  in  every  cause  that  was  conducted  in 
the  ordinary  process,  and  not  de  piano,  without  the  figure  and 
solemnity  of  judgment.  The  effect  of  the  litis  contestatio  was 
various :  it  perpetuated  the  jurisdiction  of  the  judge,  and  the  action, 
if  temporary;  no  innovation  could  be  made  to  the  prejudice  of 
either  litigant ;  it  prevented  a  prescription  running ;  it  made  the 
matter  in  question  litigious;  and  the  actor  could  not  alter  his 
libel.i 

Notwithstanding  what  has  just  been  said,  there  were  some  cases 
in  which  witnesses  might  be  examined  even  before  the  litis  contes- 
tatio. Thus,  if  there  was  any  apprehension  that  a  witness  might 
die,  or  be  long  absent,  the  judge,  whether  ordinary  or  delegate, 
might  admit  him  to  be  examined ;  and  this  was  done  both  in  civii 
and  criminal  causes  ;  in  the  latter,  it  was  not  allowed  in  the  absence 
of  the  other  party  ;  in  the  former,  it  was,  if  there  was  any  danger 
in  the  delay ;  if  not,  the  adverse  party  should  be  cited  to  see  the 
witnesses  sworn,  and  to  tender  interrogatories.  Witnesses  might  be 
examined  thus  prematurely  in  the  following  cases  :  if  it  was  a 
question  merely  spiritual,  and  involving  no  benefit  to  any  private 
person,  as  the  crime  of  heresy;  if  the  public  safety  was  endangered ; 
if  the  state  of  the  church  was  concerned  ;  in  a  cause  of  denuncia- 
tion or  of  appeal ;  if  the  appellee  was  contumacious  ;  in  a  matri- 
monial cause,  if  the  other  party  was  maliciously  absent ;  in  a  case  of 
dilapidation  or  purgation ;  wherever  anything  was  to  be  done  ex 
officio  judicis  in  relation  to  an  action,  as  concerning  costs  of  suit ; 
and  in  all  cases  where  the  proceeding  was  simple  and  de  piano. 

Witnesses  might  be  produced  in  this  manner  both  by  the  actor 
and  reus,  though  under  different  considerations.  The  actor  might 
examine  if  they  were  old  or  infirm,  and  he  was  not  at  liberty  to  bring 
his  action  just  at  that  time,  as  where  a  debt  was  due  on  a  condition 
not  yet  broken.  The  judge  was  to  decide  as  to  the  age,  infirmity, 
or  absence  of  the  witnesses.  When  the  witnesses  were  so  received, 
the  actor  was  to  bring  his  action  within  a  year  from  the  time  at 
which  he  was  entitled  to  an  action,  or  at  least  denounce  to  the 
reus  the  receipt  of  the  witnesses.  A  reus,  without  any  suggestion 
of  age,  infirmity,  or  absence,  might  indifferently  produce  any  wit- 

iCorv.  Jus.  Can.,  195-197. 
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nesses,  provided  he  had  a  ground  of  exception,  which,  though  not 
sufficient  to  found  an  action,  might  be  enough  to  bar  the  action  he 
apprehended.  Witnesses  examined  in  this  way  were  to  be  produced 
before  the  judge  who  was  competent  to  the  principal  cause  ;  the 
other  party,  as  was  before  said,  should  be  cited,  unless  the  speedy 
death  of  the  witness  was  apprehended  ;  and  then  it  might  be,  not 
only  in  the  absence  of  the  other  party,  but  before  a  judge  who  was 
not  competent  to  hear  the  principal  cause.1 

After  the  contestation  of  suit,  there  were  several  steps  to  be 
taken  before  the  definitive  sentence  could  pass.  These  may  be 
considered  as  of  three  kinds :  first,  the  juramentum  calumnies ; 
secondly,  the  dilationes ;  thirdly,  the  process  against  the  reus. 
The  juramentum  calumnice,  or  oath  of  calumny,  was  taken  by  both 
the  parties  litigant,  who  respectively  swore  that  the  cause  was 
commenced,  and  should  be  carried  on  and  defended,  bond  fide,  for 
the  sake  of  justice,  and  with  no  malicious  design.  The  judge 
could  not  impose  this  oath  but.  at  the  desire  of  the  other  party ; 
and  should  either  refuse,  the  consequence  was  fatal,  for  the  actor 
would  lose  his  action,  the  reus  the  thing  in  question,  as  if  he  had 
confessed  the  demand.  All  litigants  were  liable  to  take  this  oath, 
and  they  might  take  it  themselves,  or  by  their  proctors ;  but  a 
proctor  to  take  this  oath  should  have  a  special  warrant,  and  then 
he  might  swear,  as  the  canonists  expressed  it,  tarn  in  animam 
domini  qudm  suam.  It  was  to  be  taken  in  all  causes  where  any 
proof  was  to  be  made,  whether  in  a  criminal  or  civil  suit.  Besides 
swearing  to  the  justice  of  their  cause,  they  were  also  to  swear  that 
they  had  not  given,  nor  would  give,  anything  to  the  judges  or 
others,  except  the  honorary  rewards  to  the  advocates,  and  the  like 
lawful  presents  ;  and  also  that  they  would  not  require  any  proof 
which  they  did  not  think  absolutely  necessary.2 

The  dilationes,  or  allowances  of  time  for  the  performance  of  any 

Dilationes  Judicial  act,  were  termed  either  legates  or  arbitrarice; 
the  former  being  such  as  were  ascertained  by  law ;  the 
latter  being  dependent  on  the  pleasure  of  the  judge,  who  made 
them  longer  or  shorter  according  to  the  nature  of  the  case,  and  the 
circumstances  of  the  parties.  These  latter  dilations  were  to  be 
given  by  the  judge  sitting  on  the  bench,  in  the  presence  of  both 
parties ;  to  the  former  the  parties  were  entitled  of  course,  though 
they  might  be  qualified  by  the  discretion  of  the  judge.  The  usual 
occasions  on  which  one  or  other  of  them  were  allowed,  was  for  pro- 
ducing witnesses,  for  proving  instruments,  for  purgation  for  con- 
testation of  suit,  and  the  like.  3 

Some  other  circumstances  were  considered  as  species  of  dilations 
Among  these  were  ,/mce,  or  such  days  as  were  always  exempt  from 
judicial  proceedings  of  every  kind ;  and  the  ordo  judiciorum  by 
which  the  due  course  of  hearing  each  cause  was  prescribed.  Thus 
a  principal  cause  was  'to  be  heard  before  one  that  was  only  inci- 

1  Corv.  Jus.  Can.,  197-199.  '  Hid.,  199,  200.  s  jf,^  2qi 
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dental  to  it ;  a  criminal  cause  was  to  be  heard  before  a  civil  one.1 
A  plus  petitio,  as  they  called  it,  might  be  reckoned  among  the  dila- 
tiones  ;  this  was  when  the  actor  demanded  more  than  he  was  by 
law  entitled  to ;  in  which  case  he  lost  his  action,  and  paid  single, 
double,  or  treble  costs,  according  to  the  nature  of  the  excess  in  the 
demand.2 

One  instance  of  the  ordo  judiciorum  was,  when  a  petitory  (or, 
as  we  should  say  in  English,  an  action  upon  the  right)  and  a  pos- 
sessory clause  concurred.  Thus  the  actor  going  on  in  a  petitory 
way,  and  the  reus  complaining,  perhaps,  of  a  spoliation,  made  a 
cross  demand  of  a  possessory  nature,  whether  of  the  same  thing,  or 
of  some  other.  If  it  was  of  the  same  thing,  the  possessory  question 
was  first  to  be  determined  ;  and  that  upon  the  right,  though  first 
brought,  was  to  be  suspended.  If  it  was  for  a  different  thing,  there 
was  a  distinction ;  for  the  possessory  demand  might  be  made  either 
by  way  of  reconvention,  by  way  of  action,  or  by  way  of  exception : 
if  in  the  first,  then  the  two  questions  went  on  together,  and  there 
was  only  one  sentence,  as  was  observed  before :  if  in  the  second  way, 
then  the  possessory  question  was  first  to  be  determined,  whether 
the  person  spoiled  was  sued  civilly  or  criminally  by  the  actor ;  for 
it  was  a  rule,  spoliatus  ante  omnia  est  restituendus  ;  if  in  the  latter 
way,  the  exception  of  spoliation  was  to  be  first  decided,  and  then 
that  upon  the  right.  The  person  who  sued  for  the  right  was  at 
liberty,  before  the  conclusion  of  the  cause,  to  sue  for  the  possession, 
though  not  after,  unless  for  some  special  cause.  If  a  person  sued 
at  once  both  for  the  right  and  possession,  they  were  both  deter- 
mined by  one  sentence ;  and  the  person  who  lost  upon  the  posses- 
sion might  afterwards  go  upon  the  right.3 

A  spoliation  was  denned  to  be  violenta  possessionis  privatio.  It 
might  happen  both  with  respect  to  movable  and  immovable  things ; 
to  rights,  and  to  benefices.  If  a  judge  unlawfully  deprived  any 
one  of  his  right  by  judgment,  it  was  construed  a  spoliation.  A 
person  who  commanded  a  spoliation  to  be  made,  or  who  acknow- 
ledged it  to  be  made  in  his  name,  or  who  received  the  thing  from 
the  spoiler,  was  held  the  same  as  the  spoiler.  A  person  spoiled 
might  complain  either  by  action,  reconvention,  or  exception :  in  the 
first  case,  he  was  to  be  first  restored ;  in  the  second,  both  questions 
were  to  be  heard  pari  passu;  in  the  third,  he  need  not  answer  till 
he  was  restored.  A  restitution,  if  made,  was  to  be  with  the  fruits, 
and  the  loss  sustained.4 

The  next  consideration  is  the  process  which  issued  against  those 
who  were  contumacious.  A  person  who  was  lawfully  cited,  and, 
being  under  no  lawful  impediment,  did  not  appear  in  person,  or  by 
a  proctor ;  or  if  he  appeared,  but  did  not  conform  himself,  or  de- 
parted without  the  judge's  leave,  in  all  these  cases  such  person  was 
held  contumacious.    A  lawful  citation  (as  has  been  shown)  was  by 

l  Corv.  Jus.  Can.,  205.  2  Ibid.,  208.  8  Ibid.,  207. 

1  Ibid.,  208.    Launo.  Inst.  Jur.  Can.,  lib.  iii.  tit.  10. 
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three  edicta,  or  one  peremptory,  containing  the  same  space  of  time 
as  the  three  edicts.  The  contumacy,  whether  of  the_  reus  or  actor 
(for  he  also  might  he  contumacious),  was  punished  differently,  and 
according  as  there  was  a  litis  contestatio  or  not ;  and  the  judge 
need  not  inflict  all  the  penalties  at  once,  but  one  after  another,  as 
the«party  appeared  less  likely  to  submit  himself. 

If  the  actor  did  not  appear  at  the  time  to  which  he  had  cited  the 
reus,  he  was  to  pay  costs  to  him,  and  could  not  have  a  new  cita- 
tion without  giving  security  for  his  own  appearance  at  the  new- 
appointed  time.  The  reus  also,  if  there  had  yet  been  no  litis  con- 
testatio, might  require  that  the  actor  should  be  cited ;  and  if  he  did 
not  then  appear,  that  he  himself  might  be  admitted  to  make  proof, 
and  sentence  be  passed.  If  the  actor  was  contumaciously  absent 
after  the  litis  contestatio,  and  all  but  six  months  of  the  tempus  in- 
stantice  (which  was  usually  three  years)  was  elapsed,  the  judge,  if 
the  case  was  a  plain  one,  might  proceed  to  a  definitive  sentence,  even 
in  favour  of  the  actor,  provided  the  right  was  on  his  side ;  other- 
wise in  favour  of  the  reus,  by  absolving  him,  and  condemning  the 
actor  in  costs. 

If  the  reus  was  contumacious,  either  a  mulct  was  inflicted  on 
him  by  the  judge,  or  he  was  condemned  to  pay  the  actor  his  costs 
and  other  damages;  or  he  was  excommunicated,  or  suffered  a 
missio  in  bona.  A  reus,  if  contumacious,  was  sometimes  said  to  be 
verus,  and  sometimes  fictus :  the  first  was  one  who,  being  per- 
sonally cited,  or  by  three  edicts,  did  not  appear ;  or  appearing, 
would  not  answer :  the  latter  was  one  who  had  been  only  cited  at 
his  house  ;  unless,  indeed,  the  citation  had  been  communicated  to 
him  by  his  friends  or  domestics : 1  and  there  was  this  difference 
between  the  two,  that  the  latter  might  appeal,  but  the  former  could 
not. 

The  missio  in  bona  was  different  where  there  had  been  a  litis 
Missio inhona  contestatio,  and  where  not.  After  the  contestation,  if 
'the  judge  was  not  clear  in  the  justice  of  the  cause,  he 
put  the  party  into  possession  of  the  goods  of  the  reus,  so  as  to  make 
him  only  the  real  and  true  possessor  thereof,  leaving  to  the  absent 
reus  to  maintain  a  question  upon  the  right.  If  the  cause  was  a 
plain  one,  then  he  passed  a  definitive  sentence.  If  there  had  been 
no  contestation,  as  he  could  not  properly  come  to  the  merits  of  the 
cause,  there  was  only  a  simple  missio  in  bona,  which  was  done  by 
means  of  a  decretum.  There  was  a  first  and  a  second  decretum : 
by  the  first  there  was  a  missio  in  possessionem  bonorum,  merely  for 
custody.  This  process  might  be  had  by  all  persons  to  whom  there 
was  an  absolute  debt  due,  not  by  those  who  had  a  debt  only  sub 
conditione  ;  unless,  indeed,  where  the  party  was  a  legatee.  The 
missio  was  first  into  possession  of  movables,  then  of  immovables 
and  lastly  of  incorporeal  things.  There  was,  however,  a  difference 
between  a  real  and  personal  action.     In  a  real  action  the  missio 

1  Corv.  Jus.  Can.,  209-211. 
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was  in  bona  petita,  of  which  the  party  became  the  true  possessor, 
and  after  a  year,  and  not  before,  he  might  take  the  fruits :  within 
the  year,  the  reus,  if  he  purged  himself,  might  come,  and  on  giving 
security  to  stand  to  the  suit,  and  paying  the  costs,  he  would  have 
restitution  of  the  goods  taken.  In  a  personal  action,  the  missio 
was  in  proportion  to  the  debt,  and  the  actor  did  not  obtain  posses- 
sion, but  only  held  it,  together  with  the  owner,  in  a  sort  of  custody. 
The  reus,  whenever  he  appeared,  so  as  it  was  before  the  second  de- 
cretum, was  to  have  restitution,  upon  giving  security  to  stand  to 
the  suit,  and  refunding  the  costs. 

The  second  decretum  was  not  necessary  for  acquiring  possession 
in  a  real  action,  for  that  we  have  seen  was  done  by  the  first,  but  it 
was  necessary  in  a  personal  one ;  for  by  means  of  this,  after  the 
reus  persisted  in  his  contumacy,  the  actor  was  put  into  possession, 
so  as  to  continue  the  true  and  unchangeable  owner  of  the  thing  so 
taken.  This  did  not  issue  till  a  year  after  the  first  decretum,  and 
was  at  the  prayer  of  the  party.  As  in  the  former  case,  so  here,  re- 
stitution would  be  made  if  the  party  appeared,  or  gave  security  for 
standing  to  the  suit,  and  paid  the  costs ;  or  indeed  if  any  just 
impediment  could  be  shown  to  have  prevented  his  coming.  It 
seems  to  have  been  left  to  the  discretion  of  the  judge,  in  what  man- 
ner he  would  order  the  things  taken  under  a  decretum.  Thus,  he 
might  either  order  them  to  be  sold,  or  to  be  delivered  in  payment  of 
the  demand ;  if  a  debt,  he  might  either  make  the  actor  real  proprie- 
tor of  them,  or  give  him  only  possession.  The  process  of  missio  in 
possessionem  was  allowed  only  in  profane  matters,  not  in  cases 
where  any  dignity  or  benefice,  or  other  ecclesiastical  matter  was  in 
litigation ;  for  then,  instead  of  this  process,  they  either  proceeded 
to  a  definitive  sentence,  or  the  contumacious  party  was  pursued  by 
ecclesiastical  censures.1  It  is  for  the  reader  to  judge  whether  the 
framers  of  our  real  process  by  caption,  as  related  in  the  early  parts 
of  this  history,  had  any  eye  to  this  canonical  proceeding.2 

Another  way  of  proceeding  in  cases  of  contumacy  was  by  seques- 
tration. This  was  depositing  the  thing  in  question,  or  the  fruits 
of  it,  by  consent  of  the  parties,  or  by  the  authority  of  the  judge,  in 
the  hands  of  a  sequestrator,  for  safe  custody,  to  be  restored  to  the 
successful  party  in  the  suit ;  so  that  it  was  either  conventional  or 
judicial.  That  a  person  might  not  be  deprived  of  the  possession 
rashly,  which  was  like  beginning  with  an  execution,  this  was  con- 
fined to  particular  cases.  If  the  judge  apprehended  that  the  parties 
might  come  to  open  violence ;  if  the  person  who  was  missus  in  pos- 
sessionem by  a  decretum  was  wasting  the  fruits  and  produce,  and 
the  like,  such  was  a  proper  occasion  for  a  sequestration.  Things, 
whether  movable  or  immovable,  were  subject  to  sequestration ; 
though  it  would  not  be  allowed  of  a  benefice,  if  any  question  arose 
against  a  person  who  had  been  full  three  years  in  possession. 

1  Corv.  Jus.  Can.,  211,  212,  &c.     Launc.  Inst.  Jur.  Can.,  lib.  iii.,  tit.  6. 

2  Vide  ante,  vol.  i.,  417,  418,  &o. 
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A  conventional  sequestration  passed  into  what  they  called  a 
sequestral  possession,  unless  there  was  an  agreement  that  it  should 
only  be  for  safe  custody ;  and  if  it  did,  the  sequestrator  had  all  the 
advantages  of  possession  ;  that  of  taking  the  fruits  and  produce,  of 
presenting  to  benefices,  and  the  like.  A  judicial  sequestration  did 
not  convey  the  possession,  but  that  awaited  the  definitive  sentence. 
Any  person  who  hindered  the  sequestration  of  an  ecclesiastical 
benefice,  or  the  receiving  the  fruits  of  it,  incurred  excommunica- 
tion, from  which  he  could  be  absolved  only  by  restitution  ;  and  if 
he  was  one  of  the  parties  he  would  lose  the  benefice  and  whatever 
right  he  had  therein.1  It  should  be  observed  that  the  whole  pro- 
cess for  a  missio  in  possessionem,  and  for  sequestration,  were 
exceptions  to  the  rule,  that  lite  pendente  nihil  esset  innovandum, 
which  was  most  rigidly  adhered  to  in  all  other  respects.2  _ 

Thus  far  of  the  reus,  when  contumacious :  the  next  considerations 
are  when  he  came  in  and  confessed,  or  denied  the  charge  against 
him.  A  confession  consisted  not  only  in  a  plain  admission  of  the 
charge,  but  might  be  collected  from  circumstances,  the  strongest  of 
which  was  silence.  If,  on  interrogation,  he  should  contumaciously 
refuse  to  answer,  or  should  not  deny  the  allegations  of  his  adver- 
sary, this  amounted  to  a  confession.  A  confession  had  the  force  of 
a  sentence  ;  so  as  that  the  judge,  if  proceeding  de  piano  without 
the  form  and  solemnity  of  a  judgment,  need  not  pass  sentence  upon 
the  person  confessing;  but  if  he  was  proceeding  in  the  ordinary 
course,  he  must  give  sentence :  the  same  also  in  criminal  matters.3 

If  the  reus  denied  the  libel,  then  the  actor  was  required  to  prove 
it.  Proof  was  divided  into  artificial  and  inartificial :  the 
former  was  such  as  could  be  deduced  by  argument  from 
the  thing  itself :  the  latter  consisted  in  such  things  as  were  out  of 
the  cause ;  as  witnesses,  instruments,  confession,  an  oath,  and  the 
like.  Proof  was  again  considered  in  two  lights  ;  either  as  plena,  or 
semiplena.  The  first  was  such  as  wrought  on  the  mind  of  the 
judge  plenum  fidem:  such  was  a  proof  by  two  witnesses,  by  a  public 
instrument,  by  presumption,  the  judicial  confessions  of  a  party,  the 
evidence  of  the  thing.  The  latter  was  such  as  had  only  an  imper- 
fect effect  on  the  judge's  mind,  not  producing  such  a  faith  as  he 
ought  to  acquiesce  in ;  as  by  one  unexceptionable  witness,  a  private 
instrument,  comparison  of  hands,  an  extrajudicial  confession, 
argumentation,  report,  and  the  like.  However,  several  half  proofs 
might  be  so  put  together  as  to  make  one  full  proof,  as  where  they 
tended  to  one  end  and  not  to  several ;  and  this,  whether  they  were 
of  the  same  kind,  as  two  witnesses,  or  of  different  kinds,  as  one 
witness,  and  a  report.  But  if  these  proofs  went  to  different  objects 
as  one  witness  to  prove  a  report,  another  to  prove  a  flight,  it  would 
not  suffice ;  because,  to  make  a  full  proof,  each  ought  to  be  proved 
by  two  witnesses. 

In  some  cases,  the  canon  law  was  content  with  something  less 
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than  proof,  where  a  probable  presumption  could  be  raised ;  as  in  a 
case  of  simony,  which  was  always  committed  in  secret.  Proof  con- 
sisted either  in  witnesses,  confession,  instruments  executed  with  due 
■  solemnity,  the  evidence  of  the  fact,  report,  ancient  books,  and  writ- 
ing on  stones  or  columns,  letters  under  the  seal  of  a  bishop,  car- 
dinal, abbot,  or  chapter,  common  opinion,  indicia  indubitata,  violent 
presumption.  If  the  actor  brought  a  full  proof,  he  need  not  take 
an  oath  himself.1  Two  sorts  of  proofs,  that  which  consisted  of 
witnesses,  and  that  which  depended  upon  instruments,  deserve 
more  particular  consideration :  and  first  of  witnesses. 

The  competency  of  witnesses  was  measured  by  the  canonists  by 
much  nicer  considerations  than  any  that  operated  in 
our  law  of  evidence.  The  objections  to  a  witness  were  W1  neases- 
such  as  were  absolute,  or  such  as  applied  only  between  particular 
persons.  Of  the  former  kinds  were  the  following :  that  he  was  not 
arrived  at  puberty  (unless  indeed  in  cases  of  laese  majesty,  where 
this  was  not  an  objection) ;  that  he  was  mad,  or  of  non-sane 
memory;  an  infamous  person,  as  an  usurer,  or  one  condemned 
by  a  public  judgment ;  one  who  had  been  convicted  of  receiving 
money,  either  for  giving  or  withholding  his  evidence ;  one  con- 
demned either  for  peculation,  for  a  libel,  calumny,  or  adultery; 
a  heretic  (but  this  was  no  objection  where  he  was  to  give  evidence 
against  a  heretic)  ;  a  perjured  person  ;  a  woman  who  was  or  had 
been  a  common  prostitute ;  and  all  persons  who  were  stigmatised 
by  the  secular  laws. 

Between  particular  persons,  it  was  held  that  a  domestic,  a  familiar 
friend,  a  relation  by  blood  or  marriage,  one  who  could  be  influenced 
to  be  a  partial  witness ;  all  these  were  prohibited  from  becoming 
witnesses  for  any  person  towards  whom  they  stood  so  circum- 
stanced, but  not  from  giving  evidence  against  him :  nor  were  they 
prohibited  from  giving  evidence  in  a  cause  for  proving  consan- 
guinity, or  any  matrimonial  matter.  On  the  other  hand,  a  person 
who  had  confessed  himself  guilty  of  a  crime,  could  not  be  witness 
against  an  accomplice,  except  in  certain  heinous  and  more  secret  - 
offences,  as  lsese  majesty,  heresy,  or  simony :  an  enemy  could  not 
be  permitted  to  be  a  witness  against  an  enemy ;  a  freedman  against 
his  patron ;  a  son  against  a  father,  or  a  father  against  a  son,  unless 
in  a  matrimonial  cause ;  nor  a  heretic  or  Jew  against  a  Christian ; 
nor  a  layman  against  a  clerk  in  criminal  causes.  A  woman  could 
not  be  witness  to  a  testament,  nor  in  a  criminal  cause,  if  instituted 
criminally,  though  she  might  if  it  was  prosecuted  civilly.  No  one 
could  be  witness  in  his  own  cause,  nor  could  the  advocate  or 
proctor.2 

The  number  of  witnesses  ought  at  least  to  be  two,  whether  in  a 
civil  or  criminal  suit ;  nor,  say  the  canonists,  would  less  be  received 
even  from  a  person  of  dignity  and  rank.  The  latter  were  great 
considerations  in  the  article  of  testimony :  thus  to  convict  a  car- 
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dinal  bishop,  seventy-two  witnesses  were  required ;  a  cardinal  pres- 
byter, forty-four ;  a  cardinal  deacon,  twenty-four ;  a  sub-deacon, 
acolyth,  exorcist,  reader,  ostiarius,  seven  ;  and  yet,  if  the  witnesses 
were  of  known  good  life  and  conversation,  two  or  three,  it  was 
thought,  might  suffice  even  in  these  cases  of  such  prodigious 
caution.  Yet  in  the  purgation  of  a  bishop  they  invariably  require 
twelve ;  of  a  presbyter,  seven ;  of  a  deacon,  three :  three  witnesses 
also  were  required  to  prove  a  will. 

Although  it  was  a  general  rule  that  one  witness,  whatever  was 
his  dignity,  could  prove  nothing,  there  were  exceptions  of  cases 
where  he  was  allowed,  if  no  prejudice  could  happen  to  any  one :  as 
when  it  was  doubted  whether  a  person  was  baptized,  whether  a 
church  was  consecrated,  and  the  like ;  when  the  will  of  a  dumb  or 
expiring  person  was  to  be  proved ;  when  a  marriage  was  to  be  de- 
stroyed by  pretext  of  consanguinity ;  and,  as  was  before  mentioned, 
in  cases  of  lasse  majesty.1 

It  was  held,  that  a  witness  should  not  offer  himself  voluntarily, 
but  should  be  called,  and,  as  it  were,  brought  in  against  his  will ; 
and  a  person  who  came  voluntarily  was  considered  as  a  suborned 
and  suspected  person.  He  was  to  be  produced  and  received  after 
the  contestation  of  suit,  and  not  before,  unless  there  was  an  appre- 
hension of  his  death  or  absence ;  or  unless  it  was  in  a  cause  of 
matrimony  or  election,  or  in  a  prosecution  by  inquisition  or  denun- 
ciation. The  production  should  be  before  the  judge  who  took  cog- 
nizance of  the  cause,  Unless  the  witnesses  were  infirm,  old,  debili- 
tated, or  very  poor,  so  as  not  to  be  able  to  come  to  the  place,  where 
the  judge  was,  for  then  they  might  be  examined  by  proper  persons 
who  were  to  be  appointed  for  that  purpose.2 

Before  the  judge  proceeded  to  the  examination,  he  was  to  ad- 
monish the  witnesses  of  the  heinousness  of  perjury,  and  then  require 
from  them  an  oath.  An  oath  was  taken  differently  by  different 
descriptions  of  persons :  thus,  by  the  canon  law,  all  seculars  swore, 
tactis  sacrosanctis  scripturis ;  all  regulars  swore,  propositis  evan- 
geliis,  et  manu  ad  pectus  admotd.  After  the  oath  was  taken,  the 
judge  was  to  examine  the  witness  apart,  without  the  presence  of 
the  parties,  or  any  one,  except  the  notary,  who  was  to  take  down 
the  examination.  The  questions  were  to  be  formed  upon  the 
articles  exhibited  by  the  adverse  party,  and  upon  interrogatories 
or  inquiries  concerning  the  persons  of  the  witnesses  themselves: 
they  were  to  be  asked  as  to  the  occasion  of  their  knowledge,  the 
time,  place,  and  the  like ;  to  all  which  they  were  bound  to  answer.  3 
A  witness  was  not  to  depose  upon  his  belief  or  hearsay,  unless 
it  was  supported  by  something  that  corroborated,  or  where  it  was 
in  case  of  some  ancient  right,  and  he  spoke  from  the  reports  of  old 
people. 

After  the  deposition  was  made,  the  judge  was  to  read  the  whole 
whether  upon  the  articles  or  interrogatories  to  the  witness,  that  he 
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might  correct  what  he  had  said,  and  then  he  was  to  dismiss  him 
with  strict  injunctions  of  silence.  The  judge  was  likewise  to  en- 
deavour to  prevail  with  the  parties  to  renounce  any  further  produc- 
tion of  witnesses ;  otherwise  they  might,  within  the  time  allowed 
by  the  judge  for  production,  go  on  to  a  third  production  of  wit- 
nesses upon  the  same  articles :  *  but  they  could  not  make  a  fourth, 
unless  the  party  took  an  oath  of  calumny,  swearing  that  he  did 
not  do  it  for  vexation,  and  that  he  had  not  had  a  copy  of  the 
depositions ;  for  when  the  depositions  had  been  once  published  or 
known,  there  could  be  no  further  examination  on  those  articles, 
though  there  might  on  new  ones. 

When  the  depositions  were  published,  a  copy  was  to  be  given  by 
the  judge  to  the  parties  litigant,  to  make  their  exceptions  if  they 
chose ;  which,  however,  was  not  to  be  done,  unless  they  had  pro- 
tested and  made  mention  of  such  an  intention,  either  before  or  at 
the  time  of  the  publication.  Such  an  exception  was  to  be  proved 
by  witnesses,  who  were  called  testes  reprobatorii,  or  by  instruments 
which  might  be  reprobated,  as  they  called  it,  by  others ;  and 
beyond  this  there  was  no  further  vying  and  revying.2  When  the 
exception  was  proved,  the  judge  was  then  to  give  sentence  accord- 
ing to  the  credibility  of  the  evidence  on  both  sides.  If  they  seemed 
to  be  on  a  balance,  judgment  was  to  be  given  for  the  reus,  unless 
the  side  of  the  actor  was  such  as  the  law  treated  with  peculiar 
favour ;  as  a  case  of  dower,  of  a  testament,  a  pupil,  widow,  orphan, 
the  church,  the  fiscus,  legitimation,  and  some  others.3  If  a  witness 
would  not  readily  attend,  he  might  be  compelled  by  the  judge, 
unless  he  was  privileged  by  some  lawful  excuse :  thus  a  person  was 
not  to  be  compelled  to  give  testimony  against  a  father-in-law  or 
son-in-law,  a  step-father  or  step-son,  a  cousin-germain  or  cousin- 
germain's  son,  nor  against  any  person  standing  in  the  first  degree 
of  blood ;  not  a  freedman  against  his  master  ;  nor  a  man  aged  and 
infirm ;  a  soldier,  one  absent  upon  any  service,  a  bishop,  a  clerk,  or 
other  ecclesiastical  person.  Yet  if  the  truth  could  not  be  made 
out  in  any  other  way,  the  above  persons  might  be  compelled  to 
give  testimony :  but  no  witness  was  obliged  to  attend,  unless  his 
expenses  were  tendered  him.4 

Thus  far  of  witnesses :  the  next  consideration  is  the  nature  of 
instruments.  Instruments  were  divided  into  public 
and  private.  Of  the  former  kind  were  those  made  by 
public  persons,  as  notaries  ;  or  under  some  public  seal,  as  the  seal 
of  a  bishop,  a  chapter,  a  prince ;  or  published  by  authority  of  a 
magistrate  ;  such  as  were  subscribed  by  the  person  making  it,  and 
by  two  witnesses,  so  long  as  the  witnesses  were  alive ;  such  as  were 
taken  out  of  public  archives.  Private  instruments  were  those  made 
by  private  persons  without  witnesses,  as  accounts,  private  remarks, 
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letters,  cautions,  and  the  like.1  These  of  themselves  were  not 
proofs,  except  against  the  person  penning  them,  and  not  denying 
them,  or  the  person  accepting  them  ;  unless,  indeed,  they  were 
confirmed  by  the  subscription  of  witnesses,  or  the  contracting 
parties,  or  by  length  of  time,  or  some  judicial  recognition.  Be- 
specting  public  instruments,  there  was  this  difference:  such  as 
were  made  before  a  judge  amounted  to  full  proof,  and  no  proof  to 
the  contrary  would  be  admitted  ;  such  as  were  made  by  a  notary 
also,  if  attended  with  all  the  due  solemnities,  amounted  to  full 
proof;  nevertheless,  a  proof  to  the  contrary  would  in  this  case  be 
admitted.  The  due  solemnities  were  not  the  subscription  and 
subsigning  of  the  contracting  parties,  and  of  witnesses,  but  the 
name  and  seal  of  the  notary,  with  the  year,  place,  and  so  on.2 
Instruments,  like  witnesses,  were  to  be  produced  after  the  contest- 
ation of  suit,  and  before  the  judge  in  the  cause.  If  the  actor  was 
deficient  in  his  proofs,  it  was  sometimes  the  practice  to  allow  him 
to  supply  that  deficiency  by  his  oath. 

When  the  intentio  of  the  actor  was  proved  in  one  or  other  of 

these  ways,  the  reus  would  be  condemned,  unless  he  could  defend 

himself  by  some  exception.     Exceptions  were  divided 

Oi  exceptions.  ■    ,      r,   /  ,  l      ,  ±i       t  -xi 

into  dilatory  and  peremptory :  the  former  were  either 
such  as  were  declinatorim  judicii,  or  dilatoriw  solutionis.  Declin- 
atory pleas  either  went  to  the  person  of  one  of  the  parties,  or  the 
proctor,  or  the  form  of  the  action.  Those  that  were  dilatorioi  solu- 
tionis were  only  to  defer  the  claim,  which  was  admitted  to  be  due, 
but  not  demandable  till  a  future  day.  Peremptory  exceptions  en- 
tirely did  away  the  action  ;  and  they  were  divided  into  those  that 
were  peremptorice  litis  finitce,  and  those  simpliciter  peremptorios  : 
the  former  of  these  impeded  the  very  commencement  of  the  suit, 
and  might  be  pleaded  ipso  judicii  limine :  the  latter  did  not  im- 
pede the  commencement  of  the  suit,  but  might  be  pleaded  after  the 
contestation  of  suit  in  any  stage  before  sentence.  Dilatory  excep- 
tions that  were  declinatoriai  judicii,  were  to  be  pleaded  at  the 
commencement  of  the  suit ;  and,  if  omitted,  could  not  be  pleaded 
after :  those  that  were  dilatorice  solutionis,  might  be  pleaded  after 
the  libel,  before  contestation,,within  the  term  assigned  by  the  judge; 
and  yet  a  dilatory  plea  might  come  after  the  contestation,  in  some 
particular  cases ;  as  where  the  matter  was  new ;  or  where,  though 
it  arose  before,  it'did  not  come  to  the  knowledge  of  the  person 
pleading  it  till  after  the  contestation ;  if  the  judge  had  reserved  to 
the  party  such  a  ground  of  exception  ;  if  it  was  excommunication. 
The  judge  had  a  discretion  in  appointing  the  time  for  propounding 
an  exception.  A  person  might  have  many  exceptions,  and  those 
contrary  ones ;  and  if  the  judge  refused  to  admit  them,  the  party 
might  appeal. 

Next  to  the  exception  came  the  replication;  and  there  the  parties 
stopped,  at  least  with  respect  to  producing  witnesses ;  for  to  avoid 
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the  protracting  of  suits,  it  was  a  rule  illos  tertio  refutare  non  licet. 
A  replication  might  be  put  in  at  any  stage  of  the  suit.  As  the 
reus  was  not  called  upon  to  prove  his  exception  till  the  actor  had 
proved  his  intentio,  so  he  need  not  prove  his  replication  till  the 
other  had  proved  his  exception.  The  time  for  replying  was  in  the 
discretion  of  the  judge.1 

After  the  pleading  and  proofs,  the  judge  was  to  pronounce  sen- 
tence secundum  allegata  et  probata.  In  order  to  this,  the  parties 
litigant  were  to  be  cited  either  by  three  common  edicts,  or  one 
peremptory,  containing  the  space  of  three  edicts.  A  sentence,  if 
passed  legally,  and  no  appeal  made  from  it  in  ten  days,  was  con- 
sidered as  res  judicata.2  Upon  this  execution  followed.  There 
was  some  difference  in  the  suing  of  execution  in  a  real  and  a  per- 
sonal action.  In  the  former,  it  was  to  be  made  immediately  upon 
the  expiration  of  the  ten  days  allowed  for  an  appeal ;  in  a  personal 
one,  not  till  the  end  of  four  months.  The  only  execution  allowed 
by  this  law,  was  by  the  spiritual  arms  which  the  church  had 
assumed ;  by  suspension,  deposition,  excommunication,  or  degra- 
dation. If  such  ecclesiastical  censures  had  not  their  effect,  the 
secular  arm  was  implored ;  and  if  the  secular  judge  refused  his  aid, 
the  church  pursued  him  with  excommunication.3 

Having  led  the  reader  through  the  whole  course  of  proceeding 
in  ordinary  cases,  it  follows  that  we  should  consider 
the  nature  of  an  appeal  from  a  sentence,  and  the  exe-  ppea  s' 
cution  thereof.  An  appeal  might  be  either  before  or  after  definitive 
sentence,  and  was  always  from  an  inferior  to  a  superior  judge.  An 
appeal  before  a  definitive  sentence  was  from  an  interlocutory  one, 
or  any  injury  felt  by  the  party ;  as  if  he  was  cited  to  an  unsafe 
place,  or  at  a  shorter  day  than  was  customary.*  For  it  was  a  rule 
in  the  canon  law,  that  an  appeal  might  be  made  from  every  grava- 
men by  which  a  litigant  felt  himself  injured ;  so  that  an  appeal 
was  considered  as  a  species  of  defence  for  the  protection  of  inno- 
cence in  all  cases.  An  appeal  after  definitive  sentence  might  be 
either  from  the  sentence,  or  the  execution  of  it,  if  it  was  unlawfully 
grievous.  An  appeal,  however,  did  not  lie  for  a  person  who  was 
sentenced  for  a  real  contumacy,  or  for  a  manifest  crime ;  or  for  one 
who  had  confessed  and  was  convicted  upon  such  confession ;  nor 
for  one  who  had  bound  himself  by  oath  (as  was  not  uncommon)  to 
bring  no  appeal.5 

An  appeal  was  to  be  made  gradatim,  from  an  inferior  to  a 
superior  judge  :  thus  from  the  ordinary  of  the  bishop  to  the  bishop 
himself ;  from  the  official-general  of  the  bishop,  and  from  the 
bishop  to  the  archbishop.  But  an  appeal  might  be  made  to  the 
pope,  or  his  legate,  uno  saltu,  without  going  through  the  inter- 
mediate gradations.  Yet  an  appeal  to  the  pope  did  not  remove 
the  cause  to  the  court  of  Kome,  but  it  was  to  be  determined  by 

1  Corv.  Jus.  Can.,  249-256.     Launc.  Inst.  Jur.  Can.,  lib.  iii.,  tit.  8. 
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delegation  in  the  place  where  it  arose  ;  unless  in  some  particular 
cases  where  the  pope  was  satisfied  that  a  delegation  could  not  be 
be  made  without  a  failure  of  justice.  From  the  pope  there  was  no 
appeal.1  An  appeal  lay  both  in  a  civil  and  criminal  cause,  unless 
in  some  particular  cases  where  it  was  prohibited.  Thus  no  appeal 
could  be  had  so  as  to  prevent  the  opening  of  a  testament,  and  to 
restrain  the  heir  from  coming  to  his  right ;  nor  from  an  execution, 
unless,  as  was  before  said,  it  was  unlawful  and  grievous  ;2  nor  from 
the  correction  of  regular  discipline,  unless  that  was  made  also  un- 
lawful and  grievous ;  nor  from  a  sentence  of  interdict,  and  some 
others. 

An  appeal  might  be  made  instanter,  vivd  voce,  by  the  word 
appello,  before  the  judge  left  the  bench,  or  within  ten  days  after. 
If  it  was  from  an  interlocutory  sentence,  or  any  other  gravamen, 
some  reasonable  cause  of  appeal  was  to  be  alleged,3  and  also  that 
his  exception  was  not  admitted ;  if  from  a  definitive  sentence, 
neither  of  them  was  necessary;  but  the  party  appealing  might 
allege  before  the  appellate  jurisdiction  such  gravamina  as  he 
pleased,  founded  on  matter  not  entered  upon  before  the  judge 
below ;  and  he  might  produce  fresh  witnesses,  fresh  instruments, 
and  make  proof  of  such  things  as  were  not  before  proved  :  whereas 
the  appellant,  in  the  former  case,  was  confined  to  the  cause  of 
appeal  expressed,  which  was  to  be  determined  entirely  on  a  view 
of  the  proceedings  in  the  court  below. 

The  cause  was  dismissed  from  the  inferior  to  the  appellate  juris- 
diction by  literce  dimissorice,  called  likewise  by  the  canonists  apos- 
toli.  These  were  to  be  sued  for  by  the  appellant,  at  least  within 
thirty  days  from  the  passing  of  the  sentence  ;4  and  they  were  to  be 
made  by  the  judge  below,  and  addressed  to  the  judge  before  whom 
the  appeal  was  depending.  If  they  were  not  obtained  within  that 
time,  or  within  a  shorter,  if  so  appointed  by  the  judge,  the  appeal 
was  considered  as  deserted.  If  the  judge  refused  the  apostoli,  an 
appeal  would  lie  from  such  refusal ;  and  if  he  did  not  appeal  from 
the  refusal,  such  acquiescence  would  be  construed  as  a  desertion 
of  the  original  appeal,  and  the  sentence  would  stand  in  force. 

When  the  apostoli  were  granted,  the  appeal  was  to  be  notified 
to  the  adverse  party,  in  order  that  he  might  appear  before  the  new 
tribunal,  and  wasto  be  presented  within  a  certain  term,  to  the  judge 
ad  quern,  otherwise  the  sentence  would  stand  in  force.  The  term 
for  presenting  was  in  some  cases  fixed  by  law,  and  in  some  was 
prescribed  by  the  judge,  according  to  the  circumstances  of  the 
cause  and  the  parties ;  the  judge  could  not  prolong  a  legal  term, 
though  he  might  shorten  it.5  After  the  presentation  was  made,  if 
the  judge  ad  quern  received  the  appeal,  the  appellant  was  to  refer 
to  the  judge  a  quo  the  presentation,  together  with  compulsoriales 
and  inhibitions,  if  he  required  them.     The  compulsorials  were 

1  Corv.  Jus.  Can.,  269.     Launc.  Inst.  Jur.  Can.,  lib.  iii.,  tit.  17 
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letters  sent  by  the  judge  ad  quern  to  the  judge  a  quo,  requiring 
him  to  transmit  to  him,  within  a  certain  time,  the  proceedings  in 
the  cause,  that  the  truth  might  be  inquired  into ;  which,  if  he 
neglected,  he  might  be  compelled  to  do  by  penal  mandates  issued 
from  the  judge  ad  quern.  An  inhibition  was  a  letter  issued  from 
the  judge  ad  quern  to  the  judge  a  quo,  commanding  him  not  to  do 
anything  in  the  cause  while  the  appeal  depended  ;  and  whatever 
was  done,"  either  by  the  judge  or  party,  pending  the  appeal,  would 
be  rescinded  as  null  and  void,  the  office  and  power  of  the  judge 
being  suspended,  as  far  as  concerned  that  cause  ;  notwithstanding 
which,  he  might  yet  interfere  in  some  particular  cases.  Thus,  if 
the  thing  in  question  was  in  danger  of  being  wasted  by  the  appel- 
lant, the  judge  might  cause  it  to  be  sequestered  ;l  and  other  things 
might  be  done  by  the  judge,  if  they  did  not  prejudice  the  appeal. 
If  the  appellant  deserted  his  appeal,  or  was  adjudged  to  have 
appealed  without  good  cause,  he  was  condemned  in  the  expenses.2 

Another  way  in  which  a  cause  might  be  submitted  to  a  superior 
judge,  was  by  relation.  This  was  when  some  difficulty  arose,  and 
the  judge  chose  to  refer  it  to  the  judgment  of  the  pope,  or  some 
other  superior  authority :  this  was  to  be  before  definitive  sentence. 
The  grounds  of  the  difficulty  were  to  be  set  down  in  articles,  and 
copies  given  to  the  parties,  that  any  omission  might  be  supplied  by 
them,  and  submitted  to  the  pope,  or  other  person  to  whom  the 
relation  was  made.3  A  supplication  was  a  substitute  for  an  appeal 
in  cases  where  the  cause  was  determined  before  a  judge  from  whom 
there  lay  no  appeal,  and  the  party  had  no  resource  but  to  address 
him  by  prayer  and  supplication.*  A  recusatio  might  be  considered 
in  the  light  of  an  appeal :  this  was,  when  one  of  the  parties  de- 
clined the  jurisdiction  of  the  court,  on  suggesting  some  cause  of 
suspicion  against  the  judge.  This  should  be  made  before  the  litis 
contestatio,  unless  it  arose  afterwards,  and  then  it  might  be  made 
at  any  time,  on  the  party  swearing  that  it  had  not  come  to  his 
knowledge  before.  Any  partiality  in  the  judge  was  a  good  cause 
of  recusation :  this,  however,  was  to  be  made  out  within  a  term 
appointed  by  the  judge ;  and  if  it  was  not  done  within  a  year,  the 
judge  might  proceed  in  the  suit.5 

Thus  far  of  ordinary  proceedings,  as  directed  by  the  canon  law. 
The  extraordinary,  or  summary  jurisdiction,  according  to  the  same 
Jaw,  was,  as  they  expressed  it,  non  in  figurd  judicii,  sed  ex  officio 
judicis,  by  inquisition,  or  denunciation,  or  some  other  course  de 
piano,  and  upon  general  -grounds  of  equity.  In  such  case  there 
was  no  tender  of  a  solemn  libel,  nor  was  any  contestation  of  suit 
necessary ;  the  judge  might  proceed  in  times  of  vacation  and  holi- 
day ;  he  might  refuse  to  admit  any  delay,  exception,  dilatory  and 
vain  appeal;  he  might  restrain  the  superfluous  number  of  wit- 
nesses ;  give  any  term  he  chose  for  the  several  stages  of  the  pro- 

1  Corv.  Jua.  Can.,  275.  2  Ibid.,  276,  277.  3  Ibid.,  279. 
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ceeding ;  and  might  pronounce  sentence  even  before  a  conclusion 
was  duly  made.  Such  was  the  proceeding  that  was  followed  in 
causes  of  election,  postulation,  provision,  dignities,  offices,  prebends, 
tithes,  matrimony,  usury,  and  others.1 

Criminal  proceedings  differed  widely  from  the  proceeding  in 
Of  roceedhx's c"^  su**s'     ^e  Prosecuti°n  of  offenders  in  the  canon 

inrcriminaf S  law  might  be  in  three  ways :  by  accusation,  by  inquisi- 
suits.  non>  or  by  denunciation.  We  shall  first  consider  the 
nature  of  an  accusation. 

An  accusation  might  be  brought  by  all  persons  that  were  not 
under  the  following  disabilities:  an  enemy  could  not 

Accusation.  i  i  mj.         r  

accuse  an  enemy,  nor  could  a  person  guilty  01  any 
crime.  It  was  laid  down  by  the  canon  law,  that  a  layman  could 
not  prosecute  a  clerk  by  accusation,  unless  for  an  injury  done  to 
himself,  or  any  one  belonging  to  him ;  nor  a  clerk  a  layman,  with- 
out an  express  protestation  that  it  was  not  for  thirst  of  blood,  or 
punishment.  .  Persons  of  low  condition  could  not  accuse  clerks, 
unless  they  had  before  been  in  intimacy  with  them.2  Women  and 
infants  were  equally  debarred,  unless  they  prosecuted  for  any  in- 
jury done  to  themselves.3  In  general  such  persons  were  excluded 
from  bringing  an  accusation  as  were  excluded  by  the  civil  law. 
However,  these  disqualifications  were  dispensed  with  in  the  more 
atrocious  crimes ;  for  in  lsese  majesty,  in  heresy,  and  simony,  all 
the  foregoing  persons  would  be  admitted  to  accuse.4  The  civil 
law  was  likewise  followed  in  prescribing  the  persons  who  were  not 
to  be  liable  to  an  accusation ;  in  addition  to  which  the  canonists 
held,  that  a  prince  might  be  accused  of  heresy,  perjury,  and  sacri- 
lege ;  with  which  crimes  the  canon  law  did  not  scruple  to  declare 
the  pope  himself  might  be  charged. 

An  accusation  ought  regularly  to  be  brought  in  the  place  where 
the  crime  was  committed,  unless  the  pope  should  permit  it  to  be 
brought  elsewhere,  or  the  crime  could  be  examined  better  in  an- 
other place,  or  it  was  an  accusation  against  a  bishop,  or  the  reus 
was  apprehended  in  some  other  place.  No  one  was  admitted  to 
bring  an  accusation,  till  he  had  made  what  they  called  an  inscrip- 
tion, or  engagement,  to  undergo  the  lex  talionis,  by  suffering  the 
punishment  annexed  to  the  offence,  if  he  failed  in  making  out  his 
charge.  A  person  who  made  a  denunciation  by  reason  of  a  public 
office  which  he  filled,  was  not  bound  to  make  this  inscription  ;  nor 
was  one  who  accused  for  any  inferior  crime,  or  for  apostasy.5 

When  the  accusation  was  instituted,  the  cause  proceeded  by 
contestation  of  suit,  exceptions,  and  so  on,  as  in  civil  suits  •  unless 
in  inferior  offences,  and  those  of  leese  majesty  and  heresy  which' 
were  judged  of  de  piano,  and  notorious  crimes,  where  no  other 
proof  was  wanted,  and  there  was  no  need  of  any  judicial  formality 
to  be  observed.     Notorious  offences  were  such  as  were  committed 

1  Corv.  Jus.  Can.,  286.  2  Ibid.,  346.  3  Launc.  Inst.  Jur    lih  ,v    *■*  i 
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before  the  people,  or  any  great  assembly  of  persons.1  The  accusor 
and  accused  ought  to  be  present  at  hearing  the  accusation,  unless 
in  some  particular  cases  ;  as  where  the  offence  was  only  de  injurick, 
and  either  of  the  parties  was  of  some  illustrious  rank,  and  the  pro- 
ceeding, though  in  form  a  criminal  one,  was  for  a  civil  redress. 

The  mode  of  prosecution  by  inquisition  was  when  a  judge,  with- 
out any  accusor  standing  forward,  inquired  ex  officio 
whether  any  and  what  person  had  committed  an  ^imsition. 
offence :  it  was  accordingly  either  general  or  special.  The  former 
was  an  inquiry  made  by  a  bishop,  or  other  superintending  magis- 
trate, whether  any  offenders  were  within  his  diocese  or  district :  the 
latter  was  an  inquiry  by  them,  whether  a  certain  crime  was  com- 
mitted by  a  certain  person.2  Inquisition  might  be  made  by  the 
pope  through  his  legates  or  delegates ;  by  bishops  in  their  dioceses ; 
metropolitans  in  their  provinces ;  in  short,  by  all  persons  having 
criminal  j  urisdiction. 

Inquisition  was  to  be  made  only  of  the  more  enormous  crimes, 
as  simony,  adultery,  fornication,  perjury,  incest ;  nor  was  it  to  be 
made  of  crimes  that  were  concealed  and  not  known,  but  only  of 
such  concerning  which  there  had  been  an  infamia,  diffamatio,  or 
evil  report,  founded  upon  public  persuasion  of  the  offence  having 
been  committed,  and  not  upon  the  malevolent  suggestions  of  those 
who  took  malignant  pains  to  spread  the  rumour.  In  the  case  of  a 
prelate,  besides  the  diffamatio  or  infamia,  there  ought  to  be  some 
scandal  or  danger,  otherwise  no  inquisition  was  to  be  made.  If  a 
reus  was  silent  (which  silence  was  construed  into  a  confession), 
he  might  be  convicted  without  any  preceding  infamia,  or  at  least 
any  inquiry  into  such  existing  infamia.3  All  this  relates  to  an 
inquisition  against  a  particular  person  ;  for  a  judge  might  make  a 
general  inquiry  without  any  infamia  preceding,  and  thence  might 
come  to  a  special  inquisition  against  a  particular  person.  In  a 
special  inquisition,  the  articles  of  inquiry  were  to  be  exhibited  to 
the  reus,  and  also  the  names  and  declarations  of  the  witnesses. 
Inquisitions  were  to  be  made  by  means  of  proper  persons,  and  of 
good  credit,  and  not  through  the  enemies  of  the  party,  and  persons 
guilty  of  perjury.  To  what  the  inquisition  was  to  be  directed, 
depended  on  the  pleasure  of  the  judge.  If  the  party  was  convicted 
of  the  crime  by  inquisition,  he  did  not  undergo  the  ordinary  pun- 
ishment, but  such  a  one  as  the  judge  thought  proper :  if  the  crime 
was  not  proved,  then  he  was  to  submit  to  the  canonical  purgation, 
of  which  more  will  be  said  hereafter. 

The  third  mode  of  prosecution,  called  denunciation,  was  when 
information  was  given  of  a  concealed  crime  to  the  „ 

.     i  ■!!.      i  i   ii      i  va       j:  j.-  Denunciation. 

judge,  without  any  of  the  formality  of  an  accusation. 

1  Lyndwode  gives  us  two  verses  from  a,  canonist,  in  which  the  qualities  of  notoriety 
are  thus  expressed : — 

Quce  vel  nemo  negat,  popido  vel  teste  probantw, 
Vel  se  subjiciunt  oculis,  notoria  dicas. — Lynd.,  323  n. 
*  Corv.  Jus.  Can.,  350.  3  Ibid.,  351. 
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The  canonists  divided  denunciation  into  evangelical,  canonical, 
and  judicial1  The  first  was  with  no  other  view  than  that  of 
amendment  of  the  offender ;  as  when  a  wife  gave  information  to  a 
priest  of  the  adultery  of  her  husband.  The  second  was  to  prevent 
anything  unlawful  from  taking  place ;  as  giving  information  that 
certain  persons  who  were  going  to  contract  matrimony ,  were  with- 
in the  prohibited  degrees.  Judicial  denunciation  was  either  public 
or  private :  the  former  was  done  by  a  public  officer,  and  always 
was  preceded  by  an  inquisition  made  by  the  bishop  or  other  judge ; 
the  latter  was  by  a  private  person  who  was  concerned  in  interest 
to  make  it.  By  the  canon  law,  all  persons  who  had  some  interest 
in  the  subject  might  make  denunciation,  and  indeed  other  persons 
who  were  actuated  by  a  zeal  for  the  public  good  ; 2  not  those  who 
were  infamous,  conspirators,  or  enemies.  A  denunciation  used  to 
be  made  without  inscription ;  but  though  the  informer  was  not 
bound  in  that  manner  to  prove  the  crime,  yet  he  was  always  re- 
quired to  take  an  oath  of  calumny,  and  name  the  witnesses  who 
were  acquainted  with  the  offence. 

It  was  required,3  before  a  denunciation  against  a  clerk,  that 
there  should  be  a  charitable  admonition ;  but  not  in  the  case  of 
laymen.  The  great  object  of  denunciation  was,  that  an  offence 
being  thus  known  to  the  judge,  he  should  have  the  power  of  making 
further  inquiry  concerning  the  truth  of  it.4 

If  a  reus,  who  was  suspected  of  a  crime,  could  not  be  convicted 
on  proof,  he  was  not  therefore  to  be  absolved,  but  was 

urgation.  reqUjre(j  t0  ma]je  out  his  innocence  by  canonical  purga- 
tion. This  was  so  called,  because  imposed  by  the  canons,  and  to 
distinguish  it  from  the  vulgar  purgation,  which  consisted  in  the 
ordeal,  and  had  been  reprobated,  long  since,  by  the  clerical  law. 
Canonical  purgation  was,  when  a  person  made  out  his  innocence 
by  his  own  oath,  swearing  that  he  was  not  guilty,  and  the  oaths  of 
compurgators,  swearing  that  they  believed  him  to  speak  truth. 
This  was  to  be  directed  by  the  judge  who  heard  the  cause  in  which 
he  was  defamed,  and  by  no  other.  The  judge  directed  purgation, 
either  at  the  instance  of  the  party  who  was  to  be  purged,  or  to 
satisfy  himself  respecting  the  suspicions  under  which  the  reus 
laboured.  The  judge  might,  if  he  pleased,  though  he  was  not  bound 
to,  enjoin  purgation,  even  where  the  infamia  did  not  arise  from 
very  probable  conjectures. 

Purgation  was  not  to  be  enjoined  but  where  the  reus  was  a 
credible  person,  who,  though  under  suspicions,  would  not  be  thought 
very  ready  to  perjure  himself;  and  it  was  only  to  be  where  the 
party  was  not  convicted,  either  by  legal  proof,  or  his  own  confes- 
sion ;  where  the  crime  was  not  notorious,  but  yet  he  was  defamed 
among  good  men  upon  probable  suspicions.     The  judge  was  to 

1  Corv.  Jus.  Can.,  362. 

2  By  a  provincial  constitution  in  Lyndwode,  certain  persons  were  appointed  in  everv 
diocese  to  be  denunciators.  3  Corv.  Jus.  Can.,  353.  'Ibid.   354 
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choose  the  compurgators  from  persons  of  honest  character,  neigh- 
hours  of  the  reus,  and  well  acquainted  with  his  life  and  conversa- 
tion. They  were  to  be  sometimes  twelve,  sometimes  seven,  some- 
times more  and  sometimes  less,  according  to  his  discretion, 
considering  the  circumstances,  the  nature  of  the  offence,  and  the 
quality  of  the  reus  and  compurgators.  The  purgation  was  to  be 
made  where  the  defamation  was  :  thus  if  he  was  defamed  by  the 
people,  it  was  to  be  before  the  people ;  if  among  clerks,  before 
clerks ;  and  the  like.  If  he  succeeded  in  his  purgation,  he  was 
liberated  from  the  charge  ;  if  he  failed,  he  was  punished  the  same 
as  if  he  was  convicted,  or  had  confessed.1 

It  appears  unnecessary  in  this  place  to  bring  back  to  the  reader's 
recollection  the  conduct  of  criminal  prosecutions  in  our  own  law, 
as  mentioned  in  the  earlier  parts  of  this  history.  The  similarity 
between  those  and  these  we  have  just  been  relating,  is  too  strong 
to  need  being  pointed  out.  We  now  see,  that  not  only  purgation 
is  a  piece  of  law  entirely  canonical,  but  that  the  proceeding  per 
famam  patrice,  from  whence  was  derived  the  presentment  of  jurors, 
may  be  found  elsewhere  than  in  our  municipal  customs ;  and  that, 
according  to  the  accounts  of  our  earliest  writers,  it  was  first  prac- 
tised among  us  upon  ideas  and  principles  purely  canonical.2 

The  punishments  which  the  ecclesiastical  court  could  inflict 
were  all  of  a  spiritual  kind ;  they  consisted  either  in  penance,  ex- 
communication, interdict,  suspension,  removal,  or  degradation. 
Some  of  these  censures  require  a  little  further  consideration. 

Excommunication  was  divided  into  what  they  called  the  greater 
and  the  less.  The  latter  only  removed  the  person  from  Excommunica- 
a  participation  of  the  sacraments,  and  is  what  was  tion- 
more  commonly  meant  by  excommunication :  the  other  was  called 
anathema,  and  not  only  removed  the  party  from  the  sacraments, 
but  from  the  church,  and  all  communion  with  the  faithful.  Ex- 
communication sometimes  followed  ipso  facto  upon  the  commission 
of  an  offence :  this  was  called  canonical,  to  distinguish  it  from  that 
which  did  not  depend  upon  any  established  canon,  but  upon  the 
passing  of  sentence  by  a  judge.3 

The  following  offenders  were  ipso  facto  punished  with  the  greater 
excommunication ;  all  diviners  and  sortilegi;  heretics,  their  re- 
ceivers and  comforters ;  simoniacs ;  violators  and  plunderers  of 
churches ;  those  who  spoiled  clerks  going  to  Home ;  the  plunderers 
of  the  property  of  a  bishop  which  ought  to  go  to  his  successor ; 
those  who  gave  aid,  favour,  or  counsel  to  excommunicated  persons ; 
those  who  laid  violent  hands  on  clerks  or  religious  persons,  or 
commanded  any  so  to  do.4    The  following  offenders  were  ipso  facto 

i  Corv.  Jus.  Can.,  378-380. 

2  It  may  be  here  remarked,  that  supposing  this  proceeding  to  have  been  formed  with 
an  eye  to  the  canon  law,  our  conjecture  about  the  offender's  innocence  being  determined 
by  the  same  persons  who  suggested  the  infamia,  or  at  mostbypurgation,.without  resort- 
ing to  another  jury,  is  justified  by  the  account  given  above  of  inquisitions. 

?  Corv.  Jus.  Can. ,  359.  *  Ibid.;S60. 
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punished  with  the  less  excommunication  :  all  persons  committing 
any  mortal  sin,  as  sacrilegious  persons ;  those  who  received  a 
church  from  lay  hands ;  notorious  offenders ;  those  who  talked 
with,  saluted,  or  sat  at  the  same  table  with,  or  gave  anything  in 
charity  to  persons  excommunicated  by  the  greater  excommunica- 
tion, unless  they  were  familiars  or  domestics.1 

'The  greater  excommunication  could  be  inflicted  only  by  one 
having  criminal  jurisdiction ;  the  less  might  be  imposed  by  any 
clerk  having  the  cure  of  souls.  Excommunication  was  a  censure 
that  could  pass  only  against  the  living,  except  in  the  case  of  heresy, 
which  might  be  prosecuted  after  the  death  of  the  party.  It  could 
not  from  the  nature  of  it  be  passed  against  pagans,  who  constituted 
no  part  of  the  church.2 

A  sentence  of  excommunication  was  to  be  preceded  by  three 
monitions  at  the  due  intervals,  or  one  peremptory,  containing  the 
legal  space  of  time,  with  a  proper  regard  to  the  quality  of  the 
person  and  the  nature  of  the  business.  The  judicial  course  also 
ought  to  be  observed,  though  the  excommunication  would  hold 
without  it,  but  not  without  the  monition ;  and  the  judge  who 
passed  sentence  of  excommunication  without  it  would  be  prohibited 
for  a  month  ab  ingressu  ecclesice;  and  if  proper,  be  subject  to  other 
penalties.3  A  sentence  of  excommunication  might  pass  absolutely 
or  conditionally;  as,  "Unless  you  satisfy  Sempronius  within  twenty- 
days,  I  excommunicate  you."  The  sentence  was  to  be  put  into 
writing,  containing  the  cause  thereof,  and  the  name  of  the  party.4 
An  excommunication  might  be  taken  off  in  several  ways.  It 
might  be  revoked  by  the  judge  who  passed  the  sentence.  Upon 
appeal,  the  judge  ad  quern  might  absolve  the  party,  or  send  him  to 
the  judge  a  quo  to  absolve  him.  Absolution  belonged  to  the  same 
person  who  passed  the  sentence,  unless  in  some  particular  cases 
that  were  referred  to  the  pope  or  a  bishop.5  Absolution  in  some 
cases  used  not  to  be  given  till  security  was  entered  into  by  the 
party  for  making  satisfaction.6 

An  interdict  was  an  ecclesiastical  censure,  by  which  a  certain 

interdict  p.lace  or  certam  persons  were  interdicted  from  the  par- 
ticipation of  divine  rites,  sepulture,  and  the  sacraments, 
till  the  commands  of  the  church  were  obeyed.  This,  like  excom- 
munication, was  either  ipso  facto  by  the  precise  direction  of  the 
law,  or  by  sentence  of  the  judge.  Of  the  former  kind  was  such 
as  was  denounced  against  a  community  or  city  which  did  not  expel 
usurers,  or  which  permitted  reprisals  against  ecclesiastical  persons 
or  did  not  make  them  good  within  a  month;  a  lord  who  would 
not  admit  a  legate  or  apostolic  messenger  within  his  territory  •  a 
church  polluted  7  with  human  blood,  or  consecrated  simoniacallv 

A  sentence  of  interdict  might  be  passed  by  all  who  could  pass 
sentence  of  excommunication ;  an  ordinary,  delegate,  bishop,  pro- 

>  Corv.  Jus.  Can.,  361.  2  Ibid.,  363.  » Ibid.,  364  *  n;j 

s  Ibid.,  367,  368.  ^  Ibid.,  369.  ?  Ibid.,  371. 
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vincial  synod.  An  interdict,  if  for  contumacy,  should  be  preceded 
by  monition  ;  but  this  was  not  necessary,  if  for  an  offence.1  An 
interdict,  if  issued  against  a  people  by  the  term  populus,  was  con- 
strued not  to  include  the  clergy.  During  an  interdict,  in  early 
times,  none  of  the  ecclesiastical  offices  could  be  celebrated,  nor  any 
of  the  sacraments,  except  the  baptism  of  infants,  and  the  penitence 
of  dying  persons.2  This  was  in  subsequent  times  relaxed ;  and 
baptism  and  confirmation  were  allowed  to  all ;  penitence  and  the 
eucharist  to  the  dying ;  but  not  extreme  unction  to  the  laity,  though 
it  was  to  the  clergy :  at  length  they  allowed  mass  and  other  divine 
ceremonies  to  be  performed  once  a  week,  in  some  few  churches 
and  monasteries,  with  a  low  voice,  and  the  doors  shut,  without 
ringing  of  bells ;  and  afterwards  they  allowed  it  in  all  churches, 
every  day,  though  with  the  observance  of  the  other  restrictions ; 
which,  however,  need  not  be  adhered  to  on  certain  great  festivals 
of  the  year.  Persons  who  did  not  obey  such  interdict  would  be 
deposed,  and  rendered  incapable  of  taking  a  benefice.3  An  inter- 
dict might  be  confined  to  certain  persons,  or  to  a  certain  place  ; 
it  might  be  removed  by  absolution,  as  excommunication  was. 

Suspension  was  an  ecclesiastical  censure,  by  which  a  spiritual 
person  was  interdicted  from  the  exercise  of  his  office, 
or  order,  or  both  ;  entirely,  or  in  part,  for  a  time,  or  in  ^i161181011- 
perpetuum.  This,  like  the  two  former,  was  either  ipso  facto,  and 
canonical,  or  imposed  by  the  sentence  of  a  judge.4  Bemotion,  or 
deposition  (which  is  the  last  ecclesiastical  censure  we  have  to 
mention),  like  the  former,  only  related  to  ecclesiastical  persons, 
who  might  thus  be  deposed,  either  from  their  dignity,  order,  or 
degree:  deposition  was  only  by  sentence,  and  the  sentence  of  a 
bishop.5  Degradation,  sometimes  called  solemn  deposition,  was 
the  solemn  detraction  of  the  higher  orders.  The  solemnity  was 
this :  If  an  abbot  was  to  be  degraded,  it  was  to  be  in  the  presence 
of  abbots ;  if  a  presbyter,  of  six  bishops ;  and  also  in  the  presence 
of  the  secular  judge,  to  whom  he  was  to  be  delivered  when  de- 
graded. In  the  presence  of  these  parties,  the  bishop  was  to  shave 
the  head  of  the  reus ;  then  he  was  to  scrape  with  glass  or  iron 
those  parts  of  the  head  and  hands  which  were  anointed  at  the  time 
of  his  ordination  ;  after  this,  he  was  to  take  off,  in  an  order  entirely 
reversed  from  that  in  which  it  was  put  on,  his  clerical  habit. 
When  this  was  performed,  the  party  became,  to  all  purposes,  a 
layman ;  and  being  thus  deprived  of  all  his  clerical  privilege,  was 
delivered  over  to  the  secular  court,  to  be  punished  by  the  secular 
laws.  This  punishment  of  degradation  was  inflicted  only  in  three 
cases  ;  in  case  of  a  heretic,  of  a  falsifier  of  the  pope's  letters,  and 
of  one  who  had  practised  against,  or  any  ways  calumniated,  his 
bishop.6 

>  Corv.  Jus.  Can.,  372.  !  Ibid.,  373.  f  Ibid  ,  374. 

lIUd.,  375.  *JUd.,$l<d.  6  Ibid.,  377,_378. 
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Of  Ecclesiastical  Jurisdiction — Of  Matrimony — Espousals — JVuptice — Of  Cog- 
.  nation — Consanguinity— Affinity — Of  Divorce — Jactitation  of  Marriage 
— Of  Wills  and  Testaments — Executors — Of  the  Forms  of  Wills,  &c. — Of 
Probate — Of  Intestacy — Of  Pious  Uses — The  Rationabilis  Pars — Tithes — 
Sylva  Cosdua— Composition  for  Tithes — Spoliation — Suits  de  Lcesione 
Fidei — Defamation — Prohibitions — Provincial  Constitutions — King  and 
Government —  The  Statutes  —  Fortescue — Littleton — Lyndwode — Reports 
and  Law-Books — Miscellaneous  Facts. 

Such  was  the  juridical  system  which  the  Roman  canonists  had 
been  labouring  so  many  years,  with  such  perseverance  and  energy, 
to  establish  in  our  ecclesiastical  courts  :  and  notwithstanding  they 
were,  as  we  have  seen,  in  some  instances,  disappointed  of  their 
object,  they  succeeded  in  gaining  prescription  for  more  than  seven 
parts  in  ten  of  the  pontifical  law,  which,  under  control  of  the 
temporal  judges,  became  the  prevailing  rule  of  decision  in  the 
ecclesiastical  courts.  It  is  now  our  business  to  inquire  more  par- 
ticularly what  was  the  extent  of  this  jurisdiction,  what  objects  it 
embraced,  and  in  what  manner  it  treated  them.  This  has  been 
slightly  touched  in  the  reign  of  Henry  III.ji  but  so  much  time 
had  elapsed,  and  such  controversy  had  since  happened  upon  ques- 
tions of  judicature  between  the  clerical  and  temporal  courts,  that 
the  subject  is  still  open  to  further  illustration  ;  and  it  will  be 
curious  to  see  how  the  law  of  ancient  times  is  either  corroborated, 
new  modelled,  or  altered  by  later  opinions. 

Of  the  objects  which  the  canonists  claimed  as  belonging  to  their 
Of  ecdesiaati- jurisdiction,  our  temporal  courts  had  long  appropriated 
cai  jurisdiction-to  themselves  to  decide  exclusively  upon  rights  of 
patronage,  and  upon  all  crimes  affecting  life  and  limb.  Freehold 
and  chattels  were  two  other  descriptions  that  marked  many  articles 
of  judicature  as  subject  solely  to  the  decision  of  the  common-law 
courts.  On  the  other  hand,  the  judges  seem  to  have  given  them- 
selves no  concern  as  to  the  mode  in  which  the  ecclesiastical  court 
proceeded  with  causes  that  were  left  to  their  determination  The 
spiritual  tribunal  was  permitted,  undisturbed,  to  enjoy  the  privilege 
assumed  by  all  courts,  of  forming  its  own  course  of  proceeding  ■ 
and  it  accordingly  adopted,  without  any  material  variation  the 
practice  of  the  canon  law  mentioned  in  the  foregoing  chapter 
Without,  therefore,  entering  any  further  into  the  nature  of  judicial 
proceedings,  we  shall  briefly  recapitulate  the  several  objects  upon 

1  Vide  ante,  vol.  i.,  c.  viii. ;  and  vol.  ii.,  c.  ix. 
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which  they  might  be  employed ;  most  of  which  have  been  fre- 
quently mentioned  in  the  former  parts  of  our  History,  either  from 
Bracton,  or  the  famous  constitution  of  Boniface,  in  the  reign  of 
Henry  III.,  the  statutes  of  circumspect^  agatis,  or  articuli  cleri, 
or  on  some  other  of  the  many  occasions  when  the  jurisdictions  of 
the  temporal  and  clerical  court  came  into  competition.1 

The  two  grand  descriptions  of  causes  which  seemed  more  indis- 
putably than  any  others  within  the  cognizance  of  this  tribunal, 
were  matrimonial  and  testamentary,  and  their  incidents.  Under 
testamentary  were  included  last  wills,  codicils,  legacies,  adminis- 
tration and  sequestration,  commonly  called  letters  ad  colligendum. 
Under  matrimonial  were  included  divorce  ;  jactitation  of  marriage  ; 
questions  of  legitimation  and  bastardy ;  suits  for  restitution  of  a 
man's  wife  taken  away  ;  suits  to  compel  a  man  to  receive  his  wife 
again  ;  and  suits  for  goods  promised  with  a  woman  in  marriage. 
These  were  the  principal  and  more  important  objects  of  jurisdic- 
tion ;  the  remainder,  which  may  with  our  canonists  be  considered 
as  reliquajura  ecclesiastica,  were  classed  in  the  following  way : 

First,  some  duty  arising  upon  the  exercise  of  voluntary  jurisdic- 
tion, and  by  denial  made  litigious ;  such  as  real  compositions,  when 
attempted  by  some  persons  to  be  annulled  ;  procurations,  pensions, 
indemnities,  fees  for  probates,  and  the  like:  or  secondly,  such 
demands  as  became  due  only  upon  exercise  of  litigious  jurisdiction ; 
as  fees  of  court,  fees  to  advocates,  proctors,  apparitors,  and  the  like: 
or  thirdly,  such  as  were  due  to  a  minister  in  the  church  who  had 
no  title ;  as  a  salary  to  a  curate  or  a  clerk :  or  fourthly,  to  a  min- 
ister who  had  a  title ;  and  then  it  was  either  something  incident  to 
him,  as  to  name  a  parish-clerk,  or  concerning  the  whole  title  and 
interest  of  his  benefice ;  for  though  the  right  of  patronage  was 
cognisable  only  in  the  temporal  court,  yet  the  avoidance  or  spolia- 
tion belonged  to  the  court  christian.  Next  follow  the  dues  that 
concern  a  minister's  maintenance ;  as  tithes,  oblations,  obventions, 
pensions,  mortuaries,  church-yards,  or  places  of  burial :  and  lastly, 
such  things  as  are  due  to  a  whole  parish ;  as  to  have  a  chaplain 
found,  or  divine  service  performed,  or  sacraments  administered 
amongst  them,  or  anything  due  to  their  church;  or  for  a  pari- 
shioner to  be  contributory  with  the  rest  to  reparation  of  the  church, 
for  seats,  bells,  books,  utensils,  and  other  ornaments  or  necessaries 
for  the  church.  Thus  far  of  those  things  that  were  objects  of  juris- 
diction in  consideration  of  their  being  jura  ecclesiastica. 

The  crimes  and  offences  punishable  by  the  court  christian,  were 
divided  into  such  as  were  contrary  either  to  piety,  justice,  or 
sobriety.  Of  the  first  class  were  blasphemy,  swearing,  idolatry, 
heresy,  error  in  faith,  schism,  apostasy,  not  frequenting  public 
prayer,  neglect  of  the  sacraments,  perjury  in  an  ecclesiastical  court 
or  matter,  disturbance  of  divine  service,  violating  and  profaning 
the  Sabbath.     Of  the  second  were  simony,  usury,  defamation,  sub- 

1  Vide  ante,  vol.  i.,  o.  viii. ;  and  vol.  ii.,  u.  ix.,  a. 
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ornation  of  perjury  in  a  court  ecclesiastical,  violence  to  a  minister, 
sacrilege,  dilapidations,  not  building  of  a  church  as  enjoined  by  a 
testator,  not  fencing  a  church-yard,  not  repairing  a  churchy  or 
chancel,  or  not  keeping  it  in  good  repair ;  a  church-warden  refusing 
to  give  an  account  of  the  church  stock  and  goods ;  the  violating  of 
a  sequestration  made  for  tithes  not  paid ;  hindering  to  gather  or 
carry  tithes ;  money  promised  for  redeeming  corporal  penance ; 
contempt  of  the  ecclesiastical  jurisdiction  ;  the  violation  of  churches 
and  church-yards.  Of  the  last  class  were  all  incontinence  not 
made  capital  by  the  common  law,  whether  it  was  incest,  adultery, 
stuprum  or  simple  fornication,  polygamy,  the  solicitation  of  a, 
woman  schastity,drunkenness,nlthyspeech,orthe  like  irregularities.-* 
The  objects  of  clerical  jurisdiction,  when  thus  enumerated  and 
placed  in  array,  make  a  very  formidable  appearance :  and  when 
we  reflect  that  many  spiritual  offences  were  the  consequences  of 
habit  and  constitution ;  that  the  censures  inflicted  on  such  offenders 
might  be  commuted  for  money,  payable  to  the  judge  himself ;  and 
that  there  was  such  a  judge  in  every  diocese  to  enforce  the  execu- 
tion of  the  law ;  it  must  be  confessed,  that  the  ecclesiastical  main- 
tained against  the  temporal  power  a  divided  empire,  which,  if  not 
so  extensive,  was  more  vigilant,  more  oppressive,  and  more  odious 
to  persons  of  both  sexes,  and  of  every  rank  and  age  in  the  king- 
dom :  and  was  capable  of  producing  great  good  or  great  evil.2 

1  Vide  An  Apologie  of  certaine  Proceedings  in  Courts  Ecclesiasticall,  printed  in  the 
reign  of  Queen  Elizabeth,  part  i.,  page  18. 

2  Our  old  English  Bard  has  given  us  a  very  spirited  comment  upon  the  practice  of  the 
spiritual  court,  which,  if  it  is  not  overcharged,  deserves  all  the  credit  of  a  contemporary 
exposition  of  the  conduct  and  manners  of  its  retainers.  In  the  Canterbury  Tales, 
Chaucer  introduces  a  Friar,  and  a  Sumpnour,  or  Apparitor,  who  used  to  serve  the 
summons  and  citations  of  the  bishop's  court.  The  latter  had  shown  a  violent  disposi- 
tion to  quarrel  with  the  former,  which  the  Friar  attributes  to  his  fraternity  being 
exempt  from  the  jurisdiction  of  the  bishop,  and  so  not  liable  to  be  pillaged  by  the 
Sumpnour's  extortion.  This,  perhaps,  might  be  the  true  cause,  and  it  accordingly  drew 
more  ill  language  upon  the  poor  Friar ;  who,  when  it  came  to  his  turn,  revenged  him- 
self by  telling  a  malicious  story  of  a  Sumpnour.  He  begins  with  an  account  which 
seems  to  describe  the  jurisdiction  of  the  spiritual  court  very  fully. 

Whilom  ther  was  dwelling  in  my  contree 
An  archedeken,  a  man  of  high  degree, 
That  boldely  did  execution 
In  punishing  of  fornication, 
Of  witchecraft,  and  eke  of  bauderie, 
Of  defamation,  and  avouterie ;  ' 

Of  chirche-reves,  and  of  testaments, 
Of  contracts,  and  of  lack  of  sacraments ; 
Of  usure,  and  of  simonie  also  ; 
But  certes  lechours  did  he  gretest  wo  ; 
They  shulden  singen,  if  that  they  were  hent, 
And  smale  titheres  weren  foule  yshent : 
If  any  persone  wold  upon  hem  plaine, 
Ther  might  astert  hem  no  pecunial  peine. 
For  smale  tithes,  and  smale  offering, 
He  made  the  peple  pitously  to  sing  ; 
For  er  the  bishop  hent  hem  with  his  crook, 
They  weren  in  the  archedeken's  bcok  ; 
Then  said  he,  thurgh  his  jurisdiction, 
Power  to  don  on  hem  correction.* 


'  *  [And  no  doubt  naturally  enough  the  people,  against  whom  this  power  was  exercised  did  not 
like  it,  and  there  is  reason  to  believe  that  the  poet  at  one  period  of  life  was  of  that  class.  Still 
there  can  be  no  doubt  that  it  was  a  jurisdiction  exceedingly  vexatious  and  obnoxious  and 
liable  to  the  grossest  abuse,  of  which,  perhaps,  the  above  may  be  taken  as  an  exaggerated  though 
not  entirely  untrue  account. 
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In  order  to  obtain  a  more  clear  idea  of  the  clerical  judicature, 
we  shall  now  take  a  nearer  view  of  the  different  objects  of  its  juris- 
diction, beginning  with  causes  matrimonial  and  testamentary,  and 
then  proceeding  to  tithes,  and  the  others  before  enumerated. 

Of  all  articles  of  judicial  cognizance  which  the  ecclesiastical 
court  claimed  exclusively  to  entertain,  that  of  matri- 
mony seems  to  iave  been  least  controverted  by  the  ofmatnmony- 

_  Of  all  these  points  of  judicature,  none  was  so  fruitful  to  the  court  as  that  of  incon- 
tinence ;  this  was  a  weed  to  be  found  in  most  soils,  and  the  Sumpnour  was  always  hunt- 
ing for  it.     The  Friar  tells  us, 

A  Sumpnour  is  a  renner  up  and  down 

With  mandements  for  fornicatioun, 

And  is  ybete  at  every  toune's  ende. 

The  Friar  makes  the  supposed  SumpnourV  diligence  to  be  mostly  engaged  on  this 
part  of  his  employment.  After  the  above  account  of  the  archdeacon  and  his  court,  he 
goes  on  thus  : — 

He  had  a  Sumpnour  ready  to  his  hond, 

A  slier  boy  was  non  in  Englelond. 

To  go  on  with  the  Friar's  tale,  who  brings  the  Sumpnour  into  conversation  with  a 
bailiff. 

Brother,  quod  he,  here  wonneth  an  old  Eebekke, 

That  had  almost  as  lefe  to  lese  hir  nekke, 

As  for  to  yeve  a  peny  of  hire  good. 

I  wol  have  twelve  pens  though  that  she  be  wood, 

Or  I  wol  somone  hire  to  our  office  ; 

And  yet,  God  wot,  of  hire  know  I  no  vice. 

He  then  describes  him  as  knocking  at  the  woman's  door,  and  entering  upon  the 
execution  of  his  office,  in  the  following  manner  : — 

I  have,  quod  he,  of  somons  here  a  bill 
Up  peine  of  cursing,  loke  that  thou  be 
To-morwe  before  the  archdeken's  knee, 
To  answere  to  the  court  of  certain  things. 

May  I  not  axe  a  libel,  Sire  Sumpnour, 
And  answere  ther  by  my  procuratour, 
To  swiche  thing  as  men  wold  apposen  me  ? 
Yes,  quod  this  Sumpnour,  pay  anon,  let  see, 
Twelf  pens  to  me,  and  I  wol  thee  acquite, 
I  shall  no  profit  han  thereby  but  lite  : 
My  maister  hath  the  profit,  and  not  I ; 
Come  of,  and  let  me  ridden  hastily  ; 
Yeve  me  twelf  pens,  I  may  no  langer  tarie. 

The  sequel  of  the  tale  is  not  to  our  purpose,  except  that  the  woman  being  unable  to 
pay  the  money,  the  Sumpnour  is  represented  as  pretending  to  have  compounded  at  the 
office  former  irregularities  committed  by  her,  and  that  she  had  never  reimbursed  him. 
To  indemnify  himself,  therefore,  for  both  demands  at  once,  he  is  made  to  seize  on  a  piece 
of  her  furniture. 

This  vindictive  tale  sets  the  officers  of  the  spiritual  court  in  a  very  disgraceful  light, 
and  reflects  some  scandal  on  the  court  itself.  Making  allowance  for  exaggerations,  we 
may,  however,  collect  from  this  and  other  notices,  that  the  officers  of  the  bishop  were 
perhaps  as  numerous,  as  well  known,  and  as  much  regarded  as  those  of  the  sheriff ;  that 
irregularities  of  conduct,  if  known,  were  as  constantly  corrected  as  the  depredations  of 
robbers ;  and  that  the  power  and  jurisdiction  of  this  tribunal  was,  therefore,  continually 
before  the  eyes  of  the  people.  Such  considerations  as  these  can  alone  account  for  the 
great  heat  with  which  questions  of  judicature  were  contested  on  both  sides.  When  the 
reformation  of  religion  had  lowered  the  pretensions  of  the  clergy,  and  altered  the  senti- 
ments of  the  people  respecting  ecclesiastical  authority,  the  bishop's  court  exercised  its 
jurisdiction  with  great  tenderness  and  scruple,  till  at  length  it  sunk  into  neglect,  and 
almost  into  oblivion.  [There  can  be  no  doubt  that  the  dislike  to  its  jurisdiction,  and 
the  obvious  character  of  its  constant  interference  with  the  daily  affairs  of  life,  led  more 
than  anything  to  the  change  which  took  place  at  the  Reformation ;  and  Reeve  puts  as  the 
result  of  that  change  what  was  one  of  its  chief  causes.  M.  Froude,  in  his  History  of 
England,  draws  a  vivid  picture  of  the  exercise  of  this  ecclesiastical  jurisdiction.  At  the 
same  time,  it  must  be  borne  in  mind  that  it  was  not  only  the  Roman  Catholic  Church 
that  exercised  this  kind  of  inquisitorial  jurisdiction  over  private  life  and  personal 
morality.  It  was  equally  exercised  by  the  Calvinistic  clergy  in  Scotland  or  in  Switzer- 
land; and  Mr  Buckle  draws  an  equally  vivid  picture  of  its  exercise  there.  So  of  the 
Pilgrim  Fathers  in  America  ;  their  control  over  private  life  was  exceedingly  strict  and 
severe.] 
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temporal  judges.  When  marriage  was  admitted  by  the  religion  of 
the  country  to  be  a  Christian  sacrament,  the  jurisdiction  of  spiri- 
tual judges  could  not  well  be  disputed.  We  accordingly  find  no 
parliamentary  interposition  on  this  head,  but  the  ecclesiastical 
court  was  left  to  decide  in  matrimonial  causes  upon  the  pure  prin- 
ciples of  canonical  jurisprudence. 

Matrimony  was  defined  by  the  canonists  in  this  manner:   Viri 
et  mulieris  eonjunctio,  individuam  vita,  consuetudinem, 

Espousals.  cum  divini  ef  Jiumani  juris  communicatione,  conti- 
nens.  This  union  of  man  and  wife  was  preceded  by  sponsalia,  or 
espousals,  the  nature  of  which  must  be  first  considered,  before  we 
come  to  speak  of  matrimony*  Espousals  were  the_  promise  of  a 
marriage  that  was  to  take  place,  and  were  divided  into  espousals 
de  prcesenti,  and  espousals  de  futuro.  Those  of  the  former  kind 
were  considered  in  the  same  light  as  matrimony ;  so  that  espousals, 
properly  so  called,  were  the  latter ;  which  were,  when  a  promise  of 
a  future  marriage  was  made  by  words  of  a  future  signification ;  as, 
"  I  will  take  you  to  wife."  Such  espousals  might  be  nuda  et  sim- 
plicia,  or  firmata,  as  the  canonists  called  them :  the  former  was 
where  a  mere  promise  was  made;  the  latter  was  where  some 
earnest  or  pledge  preceded,  as  a  ring  given,  or  an  oath  taken. 
Espousals  must  be  contracted  by  consent,  whether  expressed  in 
words,  or  by  some  sign ;  as  that  of  a  ring,  a  gift,  a  kiss,  or  embrace ; 
by  a  letter,  messenger,  or  procurator.  A  ring,  to  answer  this  pur- 
pose, must  always  be  accompanied  with  some  signs  to  express  both 
that  it  was  given  and  received  by  way  of  espousals ;  and  any  doubt 
on  this  point  was  to  be  determined  by  the  ecclesiastical  judge. 

All  persons  who  had  completed  their  seventh  year,  were  held 
competent  to  contract  espousals ;  and  espousals  contracted  even 
before  that  age,  might  be  ratified  by  a  regular  consent.  It  was  no 
impediment  that  a  person  was  deaf  and  dumb,  provided  he  had  his 
intellects,  and  could  express  his  mind  by  signs.  Espousals  might 
also  be  contracted  by  third  persons  for  the  party ;  as  by  a  father 
for  a  son,  a  mother  for  a  daughter,  an  uncle  for  a  nephew,  by  tutors 
and  curators  for  their  pupils.  But  these  had  no  legal  effect,  unless 
the  party  when  of  age  of  puberty  signified  his  consent ;  which  in 
case  of  a  promise  by  a  father  might  be  a  tacit  consent,  but  in  other 
cases  must  be  express :  if  the  party  was  present,  and  preserved  a 
silence,  it  was  held  to  be  a  tacit  assent.  Espousals  were  made 
either  pure,  or  with  appointment  of  a  day,  or  sub  conditione.  If 
the  promise  contained  neither  of  the  latter  qualifications,  it  was 
said  to  be  made  pure.  A  promise  on  condition  made  the  perform- 
ance of  it  depend  on  some  event,  and  till  that  took  place  it  had  no 
effect ;  unless  a  camalis  copula  intervened,  or  the  condition  was 
such  as  the  law  pronounced  to  be  turpis. 

Espousals,  when  once  contracted,  so  bound  the  parties,  that  they 
could  not  retract,  but  each  had  a  jus  matrimonii,  so  as  to  be  able 
to  institute  a  suit  for  the  ecclesiastical  judge  by  censures  to  compel 
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the  other  party  to  consummate  the  marriage.  Indeed,  if  a  carnalis 
copula  succeeded,  the  marriage  was  completed  without  more  cere- 
mony ;  for  notwithstanding  the  maxim,  that  non  concubitus  sed  con- 
sensus facit  matrimonium,  the  church  presumed  that  by  such  act 
the  party  meant  to  perform  his  promise,  rather  than  commit  the 
sin  of  fornication.  This  was  a  presumption  which  did  not  admit 
any  proof  to  the  contrary,  and  it  could  be  done  away  only  by  show- 
ing that  the  espousals  had  before  been  legally  dissolved,  or  were  in 
themselves  null  and  void.  If  there  were  more  than  one  espousals, 
the  former  were  preferred,  even  though  the  latter  had  been  sanc- 
tioned by  an  oath ;  unless  indeed  a  carnalis  copula  had  taken  place. 
The  effect  of  espousals  was  to  create  such  a  relationship,  that  the 
consanguinei  of  the  sponsus,  or  man  espoused,  Could  not,  upon  his 
death,  or  the  dissolution  of  the  espousals,  marry  with  the  sponsa, 
nor  vice  versd. 

Many  were  the  causes  which  were  held  by  the  canonists  suffi- 
cient to  dissolve  espousals.  They  might  be  dissolved  by  mutual 
consent,  even  though  sanctioned  by  an  oath ;  by  absolution  of  the 
judge ;  by  other  espousals  confirmed  by  a  carnalis  copula ;  by 
affinity  supervening,  though  by  an  illicit  copula;  by  entry  into 
religion ;  by  fornication,  whether  corporal  or  spiritual,  as  if  either 
party  fell  into  heresy  or  idolatry ;  by  lapse  of  time,  as  if  they  had 
let  the  day  mentioned  in  the  contract  pass ;  or,  if  no  day  was  fixed, 
an  absence  of  three  years ;  for  if  a  person  was  absent  such  a  length 
of  time  without  sufficient  cause,  the  other  party  might  contract 
afresh ;  by  failure  in  performing  a  condition,  if  any  was  annexed ; 
by  report  of  a  canonical  impediment ;  by  capitales  inimicitice  hap- 
pening between  the  persons  espoused ;  by  asperity  of  manners  in 
either  party;  by  deformity,  or  any  contagious  disorder;  in  all 
which  cases  other  espousals  might  be  contracted,  without  the 
authority  of  the  judge,  if  the  cause  was  notorious  in  point  of  fact, 
and  likewise  plain  in  point  of  law ;  if  not  notorious,  then  by  the 
sentence  of  a  judge.1 

Espousals  de  prcesenti,  as  was  before  said,  were  in  effect  a  con- 
tract of  marriage  celebrated  per  verba  deprwsenti.  The  . 
definition  of  matrimonium  or  nuptice  was  given  before : 
upon  that  definition  it  is  sufficient  to  remark,  that  the  words 
divini  humaniq ;  juris  communicationem,  expressed  that  the  parties 
should  be  of  the  same  religion.  Christians,  by  the  canon  law,  could 
not  contract  matrimony  with  Pagans,  Jews,  or  Turks,  under  pain 
of  excommunication.  Matrimony  was  considered  in  various  lights : 
first,  it  was  public  or  clandestine :  the  former  was  celebrated  in  the 
presence  of  witnesses  with  all  the  due  solemnities ;  the  latter  was 
without  either.  Again,  matrimony  was  divided  into  legitimum  et 
non  ratum,  and  ratum  et  non  legitimum,  and  legitimum  et  ratum. 

A  marriage  was  said  to  be  legitimum  et  non  ratum,  if  it  was 
celebrated  between  Jews  and  infidels,  and  it  was  called  non  ratum, 

1  Corv.  Jua.  Can.,  79  to  84.    Launc.  Inst.  Jur.  Can.,  lib.  ii.,  tit.  9,  10. 
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because  it  might  be  dissolved  by  repudiation ;  whereas  marriage 
among  Christians  was  indissoluble,  and  was  therefore  called  ratum ; 
so  that  a  marriage  ratum  et  non  legitirnum  was  such  as  was  among 
Christians,  without  the  canonical  solemnities;  that  which  was 
ratum  et  legitirnum  was  a  marriage  among  Christians,  attended 
with  all  the  due  canonical  solemnities.  This  is  the  marriage  which 
it  is  our  business  to  consider. 

For  a  marriage  to  be  contracted  in  a  legitimate  way,  it  was 
necessary  to  have  the  consent  not  only  of  the  parties,  but  of  the 
parents,  if  they  had  any ;  and  if  there  was  any  force,  or  fear,  or 
error,  these  were  circumstances  that  vitiated  a  marriage,  and  ren- 
dered it  void.  The  metus  was  such  as  in  constantem  virum  vel 
fceminam  potest  cadere ;  and  the  error  was  to  be  concerning  some- 
thing necessary  to  the  marriage,  as  the  identity  of  the  person,  and 
not  his  quality  or  fortune.  There  were  other  impediments  to 
matrimony  than  these  three,  and  these  impediments  were  divided 
into  such  as  impeded  the  contract  of  marriage,  and,  if  completed, 
dissolved  it ;  and  those  which  impeded,  but  did  not  dissolve,  "the 
contract.  Of  the  former  kind  were  force,  fear,  and  error,  which 
have  just  been  mentioned;  to  which  the  canonists  added  cognatio, 
justitia  publicce  honestatis,  votum  solemne,  ordo,  crimen,  coeundi 
impotentia,  cultus  disparitas. 

The  impediment  of  cognation  was  that  upon  which  the  canonists 
had  employed  great  attention ;  and  by  various  subtleties 

ogna  ion.  ^ey  ha(j  extended  it  to  such  unexpected  consequences, 
that  the  compass  within  which  marriage  might  be  contracted  was 
by  these  means  greatly  narrowed. 

They  divided  cognation  into  spiritual,  carnal,  and  legal. 
Spiritual  was  such  as  arose  from  baptism  or  confirmation.  Thus 
there  was  a  compaternitas  between  the  spiritual  father  who  baptized, 
the  sponsor  for  the  child,1  and  the  father  of  it ;  and  a  paternitas 
between  the  person  baptizing  and  the  child  baptized,  the  sponsor 
and  the  child.  There  was  in  like  manner  a  fraternitas  between 
the  children  of  the  person  baptizing,  or  of  the  sponsor,  and  the 
child  baptized ;  and  such  cognation  in  either  of  these  instances  was 
an  impediment  which  would  both  obstruct  marriage,  and  dissolve 
it,  if  contracted.  The  canonists,  however,  had  guarded  against  one 
probable  consequence  of  this  cognation ;  for  if  the  father  or  mother 
of  the  child  should  happen  to  be  sponsors,  this  was  not  held  to  be 
a  cause  of  separation,  though  it  was  an  irregularity  that  constituted 
a  spiritual  offence.2 

The  cognatio  carnalis  arose  either  from  consanguinity  or  affinity. 
Consanguinity,  which  was  sometimes  signified  by  the  general  appel- 

1  Qui  paerum,  susaypit  de  fonte  ;  this  was  done  by  the  sponsor,  or  godfather. 

!  The  Council  of  Trent  made  an  alteration  in  this  point  of  spiritual  cognation  •  for  it 
was  there  decreed  that  the  prohibition  of  marriage  was  only  to  be  between  the  child  and 
its  father  and  mother  and  the  sponsor ;  and  between  the  person  confirming  and  the  con- 
firmed, and  its  father  and  mother ;  and  the  person  holding  it  at  the  time  of  confirma- 
tion ;  without  extending  to  the  descendants  in  either  case.    Corv.  Jus.  Can.  90  91. 
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lation  of  cognation,  is  defined  by  the  canonists  to  be,  vinculum 
personarum  ab  eodem  stipite  descendentium,  vel  ascen- 
dentium,  carnali  propagations  in  matrimonio,  vel  onsangmm  ?■ 
extra  Mud,  contractum.  There  are  three  considerations  relating 
to  this  point,  which  are  the  stipes,  linea,  and  gradus.  The  stipes 
was  the  stock  from  which  the  persons,  whose  relationship  was  in 
question,  descended ;  and  this  was  never  computed  as  a  degree. 
Linea  was  defined  to  be  collectio  personarum  ab  eodem  stipite  de- 
scendentium, diversos  continens  gradus,  et  numeros  distinguens.  It 
was  either  the  right  line  superior,  containing  the  ascendants ;  or 
inferior,  containing  the  descendants ;  or  transverse,  which  was 
between  the  brothers  and  other  cognati. 

The  transverse  line  was  either  equal,  which  was  when  the  cognati 
were  equally  distant  from  the  stipes ;  or  unequal,  which  was  when 
they  were  not.  Thus  brothers  were  in  an  equal  line,  because,  both 
were  distant  in  the  same  degree  from  the  father :  the  brother  and 
brother's  son  were  in  an  unequal  line,  because  the  brother  was  dis- 
tant from  the  father  in  the  first  degree,  but  the  brother's  son  in  the 
second.  A  gradus,,  or  degree,  is  defined,  habitudo  distantium  per- 
sonarum qud  propinquitatis  distantia  inter  personas  duos  vel 
diversos  discernitur.  The  canon  law,  as  it  considered  the  degrees 
with  a  view  to  marriage,  which  subsisted  by  the  consent  of  two 
parties,  for  that  reason  always  joined  two  persons  in  reckoning 
them.  This  was  done  differently  in  the  right  line,  and  in  the 
transverse  line  ;  for  in  the  right  line,  whether  superior  or  inferior, 
it  was  a  rule,  quot  generationes  numerantur,  tot  numerantur  gradus, 
dempto  stipite:  thus  every  person,  whether  ascending  or  descending, 
added- a  degree.  In  the  transverse  line,  if  equal,  the  rule  was,  quoto 
gradu  unusquisq  ;  eorum  distat  a  stipite,  eodem  distant  inter  se. 
Thus,  patrueles  and  consobrini  are  distant  in  the  second  degree  from 
the  common  stock,  and  therefore,  by  the  canon  law,  were  deemed  in 
the  same  degree  from  each  other  ;  so  that  two  degrees,  as  reckoned 
in  the  civil  law,  constitute  only  one  in  the  canon  law.  In  the 
transverse  unequal  line  the  rule  was,  quoto  gradu  remotior  distat  a 
stipite,  eodem  distant  inter  se :  thus  the  brother's  son  was  distant 
in  the  second  degree  from  the  uncle,  because  he  was  distant  from 
the  grandfather,  the  common  stock,  in  the  second  degree. 

Thus  stood  the  law  of  consanguinity,  according  to  the  computa- 
tion of  the  canonists  ;  and  the  manner  in  which  they  applied  it  to 
the  subject  of  marriage  was  this  :  in  the  •  right  line,  whether 
ascending  or  descending,  all  marriage  was  prohibited  in  infinitum, 
and  such  as  were  contracted  would,  be  dissolved.  In  the  trans- 
verse line,  marriage  was  formerly  prohibited  as  far  as  the  seventh 
degree,  and  lately  to  the  fourth  degree  only  inclusive : 1  how- 
ever,   they    held    that    such    prohibited    marriages    contracted 

1  There  seems  to  have  been  some  ambiguity  as  to  the  degrees  prohibited  in  England. 
By  a  constitution  of  Archbishop  Lanfranc,  no  marriage  was  to  be  allowed  within  the 
seventh  degree;  and  yet  we  find  that  stat.  32  Hen.  VIII.,  c.  38,  speaks  of  the  prohibi- 
tion aa  confined  to  the  fourth  or  fifth  degree. 


78  EDWAKD  IV.  [CHAP.  XXVI. 

between  infidels,  who  'were  afterwards  converted,  should  not  be 
dissolved. 

Thus  much  of  consanguinity :  affinity,  the  other  branch  of  cog- 

.„  .  nation,  was  defined  to  be,  personarum  necessitudo,  ex 
y"  coitu  proveniens,  whether  lawful  or  unlawful.  Affinity, 
however,  did  not  extend  to  the  qffines  of  the  married  person,  nor  to 
the  cognati  of  the  man  and  woman  between  themselves.  The 
degrees  of  affinity  were  calculated  by  the  same  rule  as  those  of 
consanguinity ;  for  as  man  and  wife  were  one  flesh,  so  iu 
whatsoever  degree  of  consanguinity  Titius  or  Titia  stand  to  me, 
in  the  same  degree  of  affinity  would  stand  the  husband  of  the 
one  or  the  wife  of  the  other.  Affinity  was  of  three  kinds.  The 
first  kind  of  affinity  was  contracted  by  one  person,  the  second 
by  two,  and  the  third  by  three.  For  example,  my  brother  is  my 
consanguineus,  his  wife  Msevia  is  related  to  me  in  the  first  kind 
of  affinity;  if  my  brother  died,  and  Msevia  married  Titius,  he 
would  be  related  to  me  in  the  second  kind ;  and  if  Msevia  died, 
and  Titius  married  another  wife,  she  would  be  related  in  the  third 
kind  of  affinity.  The  wives  or  husbands  of  two  who  were  related 
by  consanguinity,  were  related  to  each  other  by  an  affinity  of  the 
second  kind.  In  short,  the  husband  or  wife  of  one  related  to  me 
by  consanguinity,  is  related  to  me  by  an  affinity  of  the  first  kind  ; 
the  husband  or  wife  of  such  relation  in  the  first  kind  of  affinity,  is 
related  to  me  in  the  second ;  and  the  husband  or  wife  of  a  person 
related  to  me  in  the  second  kind,  is  related  to  me  in  the  third  kind 
of  affinity. 

The  manner  in  which  this  law  of  affinity  was  applied  to  mar- 
riage, was  this :  in  like  manner  as  marriage  "between  consanguinei, 
in  the  ascending  or  descending  line,  was  prohibited  in  infinitum; 
it  was  equally  so  among  those  related  by  affinity,  because  they  were 
considered  in  loco  parentum  et  liberorum ;  so  that  no  marriage 
could  take  place  between  me  and  the  consanguinei  of  my  wife  in 
the  right  line.  The  same  prohibition  extended  to  those  in  the 
transverse  line,  as  far  as  the  seventh  degree  in  the  first  kind  of 
affinity ;  to  the  fourth  degree,  in  the  second  kind  ;  and  to  the 
second  degree,  in  the  third  kind.  It  must  be  remarked,  that  the 
affinity  to  impede  marriage,  must  be  such  as  subsisted  before  the 
marriage,  and  not  such  as  might_  afterwards  supervene.  Such  sub- 
sequent affinity  would  neither  dissolve  a  marriage,  nor  espousals 
deprcesenti,  though  it  would  espousals  defuturo. 

AH  these  impediments,  whether  from  consanguinity  or  affinity, 
might  be  dispensed  by  the  pope,  upon  showing  some  true  and  law- 
ful cause  for  such  dispensation.  But  even  on  this  prerogative  of 
the  sovereign  pontiff  the  canonists  had  imposed  some  restrictions  ■ 
for  it  was  held,  that  he  could  grant  no  dispensation  to  make  a 
marriage  lawful,  if  the  impediment  was  in  the  right  line  ;  but  only 
in  the  collateral,  and  in  that  too  not  nearer  than  the  second  degree. 
For,  say  the  canonists,  the  pope  in  the  plenitude  of  his  power  could 
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dispense  with  the  law  only  where  he  violated  neither  the  articles  of 
faith,  nor  the  general  state  of  the  church. 

The  last  sort  of  cognation,  called  cognatio  legalis,  is  defined  to 
be,  personarum  proximitas  ex  adoptione  vel  arrogatione  solemni 
ritu  facia  proveniens.  This  both  impeded  and  dissolved  matri- 
mony between  ascendants  or  descendants,  not  only  during  the  adop- 
tion, but  even  if  it  was  at  end  ;  in  the  transverse  line,  only  while 
the  adoption  subsisted.  But  the  law  of  adoption  never  having  pre- 
vailed in  this  country,  no  impediment  could  arise  to  marriage  on 
this  consideration.     Thus  far  of  cognation  in  all  its  parts. 

The  next  impediment  was  what  the  canonists  termed  justitia 
publicce  honestatis  ;  and  this  they  defined,  propinquitas  ex  sponsa- 
libus  proveniens,  robur  ex  instituticme  ecclesice  trahens  propter 
ejusdem  ecclesice  Jionestatem.  This  both  impeded  and  dissolved 
marriage  ;  and  it  extended  to  the  fourth  degree.  The  votwm  casti- 
tatis  solemne,  and  ordo  sacer,  are  impediments  that  need  no  parti- 
cular observation.  The  crimen  adulterii  became  an  impediment 
in  this  manner.  If  any  one,  during  the  life  of  his  wife,  contracted 
matrimony  or  espousals  with  another,  and  a  carnalis  copula  ensued, 
and  the  woman  knew  he  had  another  wife,  such  marriage  could  not 
afterwards  be  established  even  by  the  death  of  the  first  wife :  but 
if  she  was  ignorant  of  his  having  another  wife,  and  no  carnalis 
copula  had  taken  place,  the  marriage  might  be  contracted  after  the 
death  of  the  first  wife.  Impotentia,  if  natural,  would  both  impede 
and  dissolve  marriage  ;  and  so,  if  accidental,  and  before  the  mar- 
riage ;  but  if  the  accident  happened  after  the  marriage,  it  had  not 
that  legal  consequence. 

Other  impediments  there  were,  which  only  impeded,  but  did  not 
dissolve  marriage.  These  were  furor,  interdictum,  ferice,  catechis- 
mus,  votum  simplex,  crimen.  A  person  who  was  mad,  might,  how- 
ever, during  a  lucid  interval,  contract  marriage.  The  ferice,  within 
which  marriage  could  not  be  celebrated,  were  from  Advent  to  Epi- 
phany ;  from  Septuagesima  to  the  octave  of  Easter ;  and  from  the 
first  Bogation-day  to  the  octave  of  Pentecost.  Catechism  was  con- 
sidered as  an  impediment,  on  account  of  the  spiritual  cognation 
which  was  supposed  to  be  thereby  created. 

The  crimes  which  impeded,  but  did  not  dissolve,  marriage  were 
these  :  incestus,  uxorcidium,  raptus,  susceptio  proprii  filii  defonte, 
presbytericidium,  pcenitentia  solemnis.  The  manner  in  which  in- 
cest was  an  impediment,  is  thus  explained  by  the  canonists : — If  a 
person  committed  incest  with  a  person  in  consanguinity  with  his 
wife,  and  of  course  in  affinity  with  him,  this  fact  made  him  assume 
an  affinity  with  his  wife,  so  as  to  disable  him  from  claiming  the 
conjugal  rites  during  her  life,  and,  when  she  died,  from  contract- 
ing matrimony.  The  impediment  from  receiving  his  own  child 
from  the  font,  was,  in  like  manner,  that  he  could  not  demand  of 
his  wife  the  conjugal  rites.  A  person  who  killed  his  wife  (and  so 
also  a  wife  who  killed  her  husband),  or  one  who  killed  a  presbyter, 
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or  who  had  incurred  the  punishment  of  any  solemn  penance,  could 
not  contract  matrimony.  It  was  required  by  the  canons,  that  a 
marriage  should  he  celebrated  publicly  in  the  face  of  the  church, 
or  in  some  assembly  of  the  faithful,  representing  the  church  ;  and 
the  parish  priest,  or  some  one  by  his  permission,  was  to  pronounce 
his  benediction.  * 

We  shall  now  add  a  few  words  on  clandestine  marriages.  These 
were  so  called  if  contracted  without  witnesses,  and,  as  it  were,  by 
stealth,  without  any  of  the  solemnities  requisite  to  the  celebration 
of  all  lawful  marriages.  The  requisite  solemnities  were,  that  the 
marriage  should  be  propounded  by  the  priest,  who  was  to  fix  a  time, 
within  which  those  who  knew  any  impediment  should  declare  it. 
The  priest,  in  the  mean  time,  was  likewise  to  examine  if  there  was 
any  impediment,  under  pain  of  suspension  for  three  years  if  he 
neglected  so  to  do.  The  consequence  of  such  clandestine  marriage 
was,  that  the  children  were  all  illegitimate :  however,  the  marriage 
might  be  made  good,  and  the  children  legitimated,  if  it  was  after- 
wards approved  by  the  church,  or  published  by  the  parties.2  The 
abuse  of  clandestine  marriages  was  very  early  noticed  by  our  pro- 
vincial synods.  It  was  required  by  one  of  our  constitutions,  that 
banns  of  marriage  should  be  previously  published,  and  that  no 
marriage  should  be  celebrated  but  in  a  parish  church,  or  chapel 
having  parochial  rights,  unless  with  special  license  of  the  bishop  ; 
and  any  priest  assisting  at  a  marriage  not  so  celebrated,  was  sub- 
jected to  the  penalty  of  suspension.3 

The  canonists  reckon,  among  others,  the  effects  and  consequences 
of  matrimony  to  be  these :  that  the  children  born  afterwards  either 
are  legitimate,  or  become  so.  Of  the  former  sort  are  those  born 
during  the  marriage;  of  the  latter,4  are  those  born  before  the 
marriage,  if  the  parents,  at  the  time,  were  capable  of  contracting 
matrimony  ;  secondly,  that  they  were  to  cohabit ;  thirdly,  that  no 
simple  donatio  inter  virum  et  uxorem  could  regularly  hold.8 

The  next  point  to  be  considered  is  divorce.  This  was  defined  to 
Of  Divorce  ^e'  legitima  mariti  et  uxoris  separatio,  apud  compjs- 
tentem  judicem,  cum  causae  cognitione,  et  sufficiente  ejus 
probatione  factd.  It  was  either  tori,  or  vinculi  matrimonialis.  In 
the  first  instance,  there  was  an  interdiction  from  any  cohabitation, 
or  mutual  conversation,  either  for  a  time,  or  generally  without  any 
mention  of  time  ;  in  the  latter,  the  marriage  was  entirely  dissolved 
for  ever.  The  causes  of  divorce  of  the  former  kind  were,  'propter 
adulterium,  propter  furorem,  propter  hceresin,  propter  scevitiam. 
With  respect  to  adultery  it  was  held,  that  if  both  parties  were 
equally  guilty,  or  the  husband  prostituted  the  wife,  or  the  husband 
was  reconciled  to  his  wife  after  her  guilt,  it  was  no  cause  of  divorce. 
The  only  cause  of  divorce,  vinculi  matrimonialis,  &%  laid  down  by 

1  Oorv.  Jus.  Can.,  85  to  102.     Launo.  Inst.  Jur.  Can.,  lib.  ii.,  tit.  11-13. 

2  Corv.  Jus.  Can.,  102,  103.     Launc.  Inst.  Jur.  Can.,  lib.  ii.,  tit.  14. 

3  Lynd.,  273,  274,  277.  *  Vide  ante,  vol.  i.,  c.  iii.         »  Corv,  Jus,  Can.,  10i,  106. 
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the  pious  canonists,  was  propter  infidelitatem,  which  was  when  one 
of  the  parties  became  catholic,  and  would  not  live  with  the  other, 
who  continued  still  an  unbeliever.  But  this,  though  the  only  cause 
of  divorce  a  vinculo,  was  not  the  only  ground  upon  which  a  mar- 
riage might  be  dissolved,  for  we  have  just  been  enumerating  many 
impediments  which  entirely  dissolved  the  marriage.  In  case  of  a 
divorce  quoad  vinculum,  the  parties  were  at  liberty  to  marry  ;  but 
a  divorce  a  toro  had  no  such  effect,  the  parties  still  continuing  man 
and  wife.  If  either  party,  without  a  cause  of  divorce,  or  the  judge's 
authority,  declined  the  conjugal  state,  he  or  she  might  be  com- 
pelled by  an  action  ad  matrimonium  colendum.  If  a  woman,  upon 
a  just  cause  of  complaint  of  the  husband's  severity,  but  without  a 
regular  divorce,  departed  from  him,  she  would  be  restored  to  her 
husband,  if  he  demanded  her,  provided  he  gave  security  for  treat- 
ing her  well ;  but  no  restitution  would  be  made,  if  the  severity  was 
such  as  could  not  easily  be  guarded  against  by  any  security  ;  and, 
in  such  case,  she  would  be  committed  to  the  custody  of  some  dis- 
creet woman  till  the  decision  of  the  cause. 

The  canon  law  put  a  mark  of  disapprobation  upon  nuptial 
secundaz ;  for  so  they  termed  every  marriage  after  the  first :  no 
benediction  could  be  pronounced,  nor  could  any  priest  be  present 
at  the  celebration  of  them.1  Bigamy  was  such  a  stigma  upon  a 
man,  as  to  disqualify  him  for  receiving  orders,  even  though  his 
wife-  was  dead ;  nor  could  it  be  removed  by  any  dispensation. 
But  the  canonists  carried  the  construction  of  bigamy  beyond  the 
contracting  of  a  second  marriage.  If  a  man  carnally  knew  a 
woman  who  committed  adultery,  if  he  married  a  woman  repu- 
diated, or  a  widow,  he  was  considered  as  a  bigamist,  and  disqua- 
lified for  orders.  It  was  held,  that  a  person  marrying  a  woman, 
who  was  married  to  another,  but  not  carnally  known  by  such 
stranger,  was  not  a  bigamist ;  nor  one  who  had  had  many  concu- 
bines, if  he  had  undergone  penance,  and  had  been  dispensed  with. 
The  latter  therefore  was  not  considered  such  an  irregularity  (for 
so  bigamy  was  termed)  as  to  render  a  person  unfit  for  the  duties 
of  the  church.2  The  credit  that  was  given  by  our  courts  of  com- 
mon law  to  the  bishop's  certificate  in  cases  of  bastardy  and  bigamy, 
has  been  too  often  mentioned  to  need  being  enlarged  upon  in  this 
place.3 

Such  was  the  law  of  marriage,  as  delivered  by  the  canonists, 
and  adopted  by  our  ecclesiastical  courts  for  their  rule  in  deciding 
upon  matrimonial  causes.  To  these  it  will  be  necessary  to  add 
some  points  of  a  juridical  nature  relating  to  marriage,  which  were 
peculiar  to  our  own  law,  and  occasionally  had  been  agitated  both 
in  our  lay  and  spiritual  courts.  In  our  spiritual  courts  we  find  a 
suit  spoken  of  by  writers  of  the  next  period,  called  jactitation  of 
jactitation  of  marriage,  and  which  probably  existed  at    marriage. 

1  Corv.  Jus.  Can.,  108-110.     Laiuic.  Inst.  Jur.  Can.,  lib.  ii.,  tit.  16. 

2  Corv.  Jus.  Can.,  44.  3  Vide  ante,  vol.  i.,  e.  viii. 
YOL.  III.  V 
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the  time  of  which  we  are  now  writing.  This  was  a  proceeding  to 
clear  a  person  of  a  matrimonial  contract,  which  was  pretended  to 
exist  by  the  other  party.  A  suit,  as  was  before  seen,  might  be 
brought  in  the  ecclesiastical  court  by  a  man  for  recovery  of  his 
wife,  if  she  was  taken  from  him,  provided  the  action  was  merely  to 
have  possession  of  her ;  and  yet  he  might  also  have  an  action  of 
trespass  to  recover  her ;  and  also,  if  the  case  was  of  that  sort,  an 
an  action  de  uxore  abductd  cum  bonis  viri.1  If  a  man  lived  sepa- 
rated from  his  wife,  an  action  might  be  had  in  this  court  to  com- 
pel him  to  receive  her  and  cohabit  with  her ;  and  this  provision  of 
the  canon  law,  as  has  just  been  shown,  was  supposed  to  be  also 
sanctioned  by  an  expression  in  stat.  13  Ed.  I,  c.  34. 2 

It  appears  also,  that  goods  promised  with  a  woman  in  marriage 
were  demandable  in  this  court,  after  the  marriage  celebrated ;  but 
upon  this  had  arisen  some  difference  of  opinion.  We  have  before 
seen  a  distinction  between  a  contract  to  give  money,_  if  a  person 
will  take  to  wife  a  woman,  and  a  promise  of  moiiey  with  a  woman 
in  marriage ;  the  former  being  held  a  temporal  matter,  the  latter 
such  as  was  proper  for  this  court.3  It  may  be  doubted  whether 
the  judges  were  now  so  nice  as  to  make  any  distinction  upon  the 
wording  or  form  of  such  agreements,  unless  they  were  by  deed, 
and  then  there  was  no  dispute,  but  they  were  purely  lay  contracts.4 
For  in  14  Ed.  IV.,  where  the  declaration  merely  stated  that  he  had 
married  the  daughter  of  the  defendant,  and  that  he  should  have 
twenty  pounds  in  respect  thereof,  all  the  judges  of  the  common 
pleas  held,  that  upon  the  face  of  it,  this  was  only  determinable  in 
the  court  christian,  being  of  the  same  nature  as  the  marriage  ;5  and 
it  is  collected  from  the  Kegister,  that  for  marriage  money,  and 
pensions,  suit  was  invariably  to  be  in  the  spiritual  court.6  Men- 
tion is  there  made  of  such  a  suit  brought  against  the  executors  of 
the  person  promising,  and  it  being  held  good,  a  consultation  was 
granted.7  Indeed,  this  seemed  to  be  the  settled  opinion,  which 
prevailed  in  the  two  following  reigns,  and  long  after.  On  com- 
paring these  cases,  we  find  the  law  as  delivered  by  Bracton  at 
length  re-established  and  confirmed.8  It  was  also  said,  that  where 
a  man  gave  goods  with  his  daughter  in  marriage,  and  she  was 
afterwards  divorced,  he  might  have  a  suit  in  this  court  to  recover 
the  goods  ;9  but  this  must  be  understood  of  a  divorce  for  some 
impediment,  and  not  upon  the  woman's  adultery.10 

Notwithstanding  wills  and  the  administration  of  intestates' 
Of  wills  and  effects  were  objects  of  ecclesiastical  judicature,  these 
testaments.  were  matters  of  such  jealous  concern,  that  the  parlia- 
ment had  more  than  once  interposed  to  lay  down  rules  for  the 
government  of  bishops  in  the  article  of  administration  in  cases  of 

1  Goodall,  of  the  Liberties  of  the  Clergie  by  the  Lawes  of  the  Realme,  printed  by  Rob. 
Wier,  tempore  Henry  VIII.  2  Vide  ante,  vol.  i.,  c.  x 

3  Ibid.,  vol.  ii.  4  45  Edw.  III.,  24.         «  14  Edw.  IV.,  6  :  17  Edw  IV    4 

«  Reg.,  46, 48.  Bro.  Pro.       7  Reg.  46  b.  »  vide  ante>  vol.  i,  c.  viii  '       "'    " 

s  Vide  Goodall.  10  An  Apologie,  &c,  25  to  27. 
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intestacy.  It  had  been  ordained,  first,  that  the  ordinary  should 
pay  the  debts  of  the  intestate,  the  same  as  an  executor;1  and, 
secondly,  that  the  ordinary  should,  in  such  case,  always  grant 
administration  to  the  next  and  most  lawful  friends  of  the  intestate.2 
When  these  grand  points  were  adjusted,  the  mode  of  accomplish- 
ing either  was  left  to  be  settled  by  the  ecclesiastical  jurisdiction. 
Upon  this  head  several  constitutions  had  been  made,  one  of  them 
so  far  back  as  the  reign  of  Henry  III. 

It  was  ordained  by  a  legatine  constitution  of  Cardinal  Ottoboni, 
that  no  executor  should  be  admitted  to  the  execution  of  any  testa- 
ment, nor  should  any  testament  be  proved  by  him  before  the  ordi- 
nary, according  to  the  established  custom,  till  he  had,  if  a  layman, 
expressly  renounced  the  privilege  of  his  own  temporal  court. 
Such  was  the  contest  in  those  days  concerning  the  jurisdiction  over 
testamentary  questions,  that  it  was  thought  necessary  to  bind  an 
executor  not  to  avail  himself  of  this  difference  of  opinion.  The 
constitution  further  ordains,  that  executors,  before  they  received 
administration  of  the  effects,  should  make  an  inventory  in  the 
presence  of  credible  persons  who  were  acquainted  with  the  effects 
of  the  deceased,  and  exhibit  it  to  their  superior  prelate.  If  any 
one  presumed  to  administer  before  he  had  made  an  inventory,  he 
was  to  be  punished  at  the  discretion  of  the  bishop.  3  There  are 
two  constitutions  of  Stephen  Langton  on  the  subject  of  testaments 
made  by  ecclesiastics.  By  one  it  was  ordained,  that  no  beneficed 
clerk  should  leave  anything  by  testament  to  his  concubine ;  and  if 
he  did,  that  the  whole  bequest  should,  by  the  bishop  of  the  diocese, 
be  converted  to  the  use  of  the  church  which  the  deceased  person 
held.  By  the  second  it  was  ordained,  that  religious  persons,  as 
from  the  design  of  their  rule  and  order  they  were  to  have  no  pro- 
perty, so  they  should  not  make  any  testament ;  which  was  con- 
formable with  the  rule  of  the  pontifical  law.4 

If  religious  persons  had  no  property  of  their  own,  they  were 
deemed  unfit  to  be  trusted  with  the  property  of  others.  It  had 
accordingly  been  ordained,  in  a  constitution  of  Archbishop  Boni- 
face, in  the  time  of  Henry  III.  that  no  religious  persons  of  what- 
ever order  should  be  executors  of  testaments,  unless  by  the  license 
and  pleasure  of  their  ordinary.  This  was  softened  by  a  constitution 
of  Archbishop  Peckham  in  the  reign  of  Edward  I.,  which  required 
that  no  religious  person  should  be  executor,  unless  his  superior  was 
security  for  a  due  performance  of  his  duty,  and  for  his  rendering  a 
faithful  and  true  account  of  the  overplus  to  the  ordinary  of  the  place: 
and  because  some  persons  wearing  a  religious  habit  got  themselves 
to  be  appointed  distributors  of  the  effects  of  deceased  persons,  as 
if  that  was  not  within  the  provisions  concerning  executors,  it  was 
now  ordained,  that  the  above  regulation  should  apply  in  both  cases ; 
and  any  one  who,  without  such  security,  intermeddled  in  the  exe- 

1  Vide  ante,  vol.  i.,  c.  ix.  2  Ibid.,  387. 

3  Conat.  Ottobon,  tit.  xiv.  *  Lynd.,  166,  167. 
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cution  or  distribution  of  such,  effects,  was  made  liable  to  the  pain 
of  an  anathema ;  so  that  those  who  could  not  give  security,  could 
neither  be  executors  nor  distributors.1 

The  next  legislative  provision  on  the  subject  of  testaments  is  a 
constitution  of  Archbishop  Mepham,  in  the  beginning  of  the  reign 
of  Edward  III.  This  was  to  repress  a  grievance  which  was  a  sub- 
ject of  great  complaint  during  the  whole  of  that  king's  reign.  _  It 
seems  that  ordinaries  used  to  exact  of  executors  great  securities 
for  the  insinuation  or  proving  of  testaments,  and  the  commission 
of  administration,  in  order  to  extort  heavy  fees  and  douceurs.  To 
prevent  this  in  some  degree,  it  was  ordained,  that  for  the  insinuation 
of  a  will  of  a  poor  man,  the  inventory  of  whose  goods  did  not 
exceed  one  hundred  shillings  sterling,  nothing  at  all  should  be 
demanded.2 

Another  constitution  made  by  Archbishop  Boniface  in  the  reign 
of  Henry  III.  was  revived  and  re-enacted  by  Archbishop  Stratford 
in  the  reign  of  Edward  III.  Complaint  had  then  been  made,  and 
the  same  cause  continued  in  the  latter  reign,  that  where  persons, 
whether  clergy  or  lay,  died  intestate,  the  lords  of  fees  did  not  per- 
mit the  debts  of  the  deceased  to  be  paid  out  of  their  movables, 
nor  distribution  to  be  made  by  the  ordinary  to  the  use  of  the  wife, 
children,  relations,  or  others,  in  such  proportion  as  was  due  to  each, 
according  to  the  custom  of  the  country.  Others,  again,  prevented 
persons  who  were  adscriptitii,  and  of  servile  condition,  and  women, 
whether  married  or  single,  from  making  their  wills ;  all  which 
was  stated  to  be  in  violation  of  the  usage  of  the  church  hitherto 
approved,  as  well  as  an  offence  to  the  Divine  Majesty,  and  the 
ecclesiastical  law.  Such  are  stated  to  be  the  abuses  which  now 
prevailed  on  this  subject.  For  the  correction  of  them  it  was  now 
ordained,  that  all  persons  in  such  case  offending  should  be  involved 
in  a  sentence  of  the  greater  excommunication.  It  was  further  pro- 
vided, that  when  a  testament  had  once  been  proved  and  approved 
before  the  ordinary  of  the  place,  it  should  not  be  required  to  be 
proved  and  approved  before  any  layman,  unless  by  reason  of  any 
lay  fee  which  might  be  bequeathed  in  such  testament.  It  was 
enjoined  that  none  should  presume  to  prevent  the  effect  of  any 
testament  or  last  will,  where  a  bequest  was  warranted  either  by 
particular  custom  or  the  general  law.  All  offenders  in  the  above 
cases  were  declared  to  be  involved  in  a  sentence  of  the  greater 
excommunication. 

The  article  of  inventories  was  again  provided  for  in  this  consti- 
tution. It  was  ordained  that  administration  should  not  be  granted 
to  an  executor  till  a  faithful  inventory  had  been  made  of  all  the 
goods,  with  an  exception  only  of  the  funeral  expenses,  and  those  of 
making  such  inventory.  The  time  of  delivering  this  inventory 
was  left  to  the  discretion  of  the  ordinary.  Further,  it  was  pro- 
vided, as  had  been  before  done  in  the  case  of  religious  persons, 

1  Lynd.,  167-169.  *  Ibid.,  170. 
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that  after  the  will  was  proved,  the  administration  should  not  be 
committed  but  to  such  persons  as  were  able  to  give  a  good  account 
of  their  administration ;  and,  if  necessary,  give  good  security,  and 
make  faithful  promise  so  to  do,  whenever  they  should  be  required 
by  the  ordinary.  As  to  religious  persons,  they  were  not  to  be  exe- 
cutors without  the  permission  of  their  ordinaries.  It  was  also 
enacted,  that  out  of  the  portion  that  belonged  to  the  dead  man, 
the  church  should  receive  its  accustomed  due ;  meaning  the  mor- 
tuary that  was  due  by  the  custom  of  some  places. 

To  prevent  all  pretences  that  might  be  made  use  of  to  embezzle 
the  effects  of  the  deceased,  it  was  ordained,  that  no 
executor  should  appropriate  any  goods  of  the  deceased 
under  title  of  a  sale,  or  by  any  other  pretence,  unless  a  gift  of  them 
had  been  made  by  the  testator  inter  vivos,  or  by  will ;  or  they  were 
given  to  him  by  the  direction  of  the  ordinary  for  his  trouble ;  or 
any  debt  was  owing  to  him  from  the  deceased ;  or  they  were  taken 
as  a  moderate  compensation  for  the  expenses  of  the  administration. 
If  he  had  none  of  these  excuses,  a  person  appropriating  any  goods 
of  the  deceased,  would  be  suspended  ab  ingresm  ecclesice  ;  nor  should 
be  absolved  till  he  had  restored  the  things  so  unjustly  appropriated, 
and  double  the  value  out  of  his  own  goods  to  the  fabric  of  the 
church  to  which  the  deceased  belonged.1 

The  liberty  taken  with  the  goods  of  deceased  persons  was  a  mat- 
ter of  great  scandal  to  the  church,  and  great  oppression  to  the 
people,  and  was  much  complained  of  during  the  reign  of  Edward  III. 
In  the  sixteenth  year  of  that  king,  the  extent  of  this  evil  is  thus 
stated  in  the  preamble  of  a  constitution  by  Archbishop  Stratford. 
It  recites,  that  some  ecclesiastical  judges  would  not  permit  the 
executors  of  deceased  persons  to  dispose  of  their  goods  according 
to  the  direction  of  their  testators,  and  the  sanctions  both  of  the  law 
and  the  canons ;  that  they  took  to  themselves  the  movables  of 
testators,  and  of  intestates  (which  after  the  payment  of  debts  should 
be  applied  to  pious  uses)  ;  and  so  sometimes  distributed  them  at 
their  pleasure,  both  excluding  the  deceased  and  their  creditors :  in 
consideration  whereof  many  persons,  when  sick,  used  to  alien  their 
movables,  so  that  churches  were  defrauded ;  and  creditors,  children^ 
and  wives,  who  by  law  and  custom  ought  to  have  their  shares,  were 
deprived  of  their  due.2  Such  were  the  abuses ;  and  the  remedy 
provided  for  them  was  as  follows.  It  was  ordained,  that  bishops 
and  other  ecclesiastical  judges  should  not  intermeddle  in  effects  of 
testators,  except  so  far  as  the  law  permitted,  under  any  pretence 
whatsoever,  but  should  freely  permit  the  executors  to  dispose  of 
them;  and  it  directs  that  they  should  distribute  the  goads  of 
intestates  in  this  manner :  such  as  remained  after  payment  of  debts, 
were  to  go  ad  pias  causas,  et  personis  decedentium  consanguineis, 
servitoribus,  et  propinquis,  seu  aliis,  prodefunctorurn  animarum 
salute  ;  and  the  ordinary  was  to  retain  nothing  to  himself,  except, 

1  Lynd.,  171-179.  2  Johns.  Canons,  ad  annum. 
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perhaps,  something  reasonable  for  his  trouble,  under  pain  of  sus- 
pension ab  ingressu  eccksice.1  The  provisions  of  this  constitution 
did  not  yet  remedy  the  evil :  instead  therefore  of  calling  again  upon 
the  ordinaries  to  fulfil  the  duty  hereby  enjoined,  it  was  judged  a, 
better  regulation  to  remove  the  administration  entirely  out  of  their 
hands;  which  was  done,  as  we  have  seen,  by  stat.  31  Ed.  III., 
which  commands  the  ordinary,  in  case  of  intestacy,  to  depute  the 
next  and  most  lawful  friends  of  the  intestate  to  administer  his 
goods.2 

By  another  constitutiou  of  the  same  archbishop,  the  fees  to  be 
paid  in  cases  of  wills  were  fixed.  It  was  ordained,  that  for  the 
proving,  approving,  or  the  insinuation  of  a  will,  nothing  should  be 
taken  by  bishops  or  ordinaries ;  but  to  the  clerks,  a  certain  reward 
for  their  trouble  was  to  be  paid.  The  particular  sums  to  be  paid 
for  insinuation,  inventory,  acquittances,  for  hearing  the  account, 
are  prescribed  by  this  constitution  in  proportion  to  the  value  of  the 
effects ;  if  any  one  took  more,  he  was,  within  a  month,  to  pay  double, 
the  value  to  the  fabric  of  the  church  of  the  place ;  if  he  neglected 
so  to  do,  the  offender,  being  a  bishop,  was  to  be  suspended  ab  in- 
gressu ecclesice,  if  an  inferior,  ab  officio  et  beneficio,  till  he  complied. 
It  was  also  ordained,  that  no  acquittance  should  be  made  to  an 
executor,  till  he  had  given  a  true  account  of  his  administration, 
under  pain  of  suspension  ab  ingressu  ecclesice  for  six  months.3 

Such  were  the  provisions  made,  at  different  times,  by  the  eccle- 
siastical legislature,  upon  the  subject  of  wills  and  intestacy.  Both 
these  articles  are  very  fully  considered  by  our  two  canonists,  Lynd- 
wood  and  John  de  Athona,  from  whose  glosses  we  are  to  collect 
what  were  the  opinions  prevailing  in  the  clerical  courts  respecting 
these  two  objects  of  ecclesiastical  cognizance.  With  the  assistance 
of  these  writers,  we  shall  be  able  to  acquaint  the  reader  with  the 
law  upon  this  head.     We  shall  begin  with  wills. 

It  should  first  be  observed,  that  wills  were  of  two  kinds ;  that  is, 
Of  the  forms  of  testamentum,  and  ultima  voluntas;  and  all  the  fore- 

wiiis,  &o.  going  constitutions  make  use  of  both  these  terms,  so 
that  their  regulations  are  applicable  to  both.  The  doctors,  hpw- 
ever,  made  a  difference  between  them.  The  former  was  a  more 
solemn  act,  attended  with  all  the  forms  prescribed,  in  such  cases  by 
the  law-books :  if  any  of  these  forms  were  wanting,  it  was  not  a 
testament,  but  a  mere  declaration  of  the  ultima  voluntas.     A  codicil 

1  Lynd.,  179, 180.  3  Vide  ante,  vol.  i.,  o.  xii. 

3  Ibid.,  181-183.  There  is  a  provision  among  the  legatine  constitutions  of  Cardinal 
Ottoboni,  which  commends  the  practice  of  distributing  the  goods  of  intestates  in  pios 
wsus,  and  directs  that  bishops  should  make  distribution  according  to,  a  statute  made  by 
the  prelates,  with  the  approbation  of  the  king  and  barons  ;  meaning,  as  it  should  seem, 
that  some  statuto  had  been  made  to  warrant  such  distribution  in  pios  usus.  This  con- 
stitution was  made  in  52  Hen.  III.  John  de  Athona,  in  his  gloss  on  this  passage  says, 
that  the  stat.  Westminster  2,  13  Edw.  I.,  c.  19,  which  requires  the  ordinary  to  pay  the 
debts  of  the  intestate,  as  an  executor  should,  was  the  statute  here  meant  •  which 
anachronism  is  very  singular  in  a  writer  who  lived  so  near  the  period.  Bishop'  Gibson 
confesses  he  cannot  discover  what  statute  is  here  alluded  to.  It  is  not  easy  to  suppose 
that  the  provision  of  Magna  Charta  is  here  meant.  Vide  ante,  vol.  i.,  244,  and  the 
references  there  made.    Leg.  Const.  Ottoboni,  tit.  xiv.    John  de  Athona,  ad  locum. 
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also  might  go  under  this  title :  thus,  in  our  ecclesiastical  law,  a  tes- 
tament  and  a  last  will  seemed  to  be  nearly  the  same  thing  in  effect  ;* 
and  we  shall  accordingly  use  the  word  will,  without  any  reference 
to  a  distinction  between  that  and  a  testament. 

We  have  seen,  that  the  right  of  wives  and  of  persons  adscriptitii, 
and  others  servilis  conditionis  (meaning,  probably,  such  as  held  by 
villein  tenure,  though  not  villeins  themselves),  to  make  wills,  was 
vindicated  by  a  constitution  of  Archbishop  Stratford.  This  consti- 
tution is  supported  by  Lyndwood,  who  lays  it  down  that  all  persons 
may  make  wills,  except  those  who  come  under  any  of  the  following 
descriptions :  first,  those  who  had  no  sufficient  authority,  as  sons, 
actual  villeins,  monks,  hostages ;  secondly,  those  not  having  suffi- 
cient understanding,  as  an  infant,  madman,  mente  captus,  and  pro- 
digal ;  thirdly,  those  who  had  not  sufficient  senses,  as  the  blind, 
deaf,  and  dumb ;  fourthly,  those  condemned  to  death  or  to  banish- 
ment ;  and,  fifthly,  those  whose  true  state  and  condition  was  not 
known.  Such  persons  are  allowed  by  Lyndwood  to  be  properly 
excepted  by  all  the  doctors  from  the  privilege  of  making  a  will ; 
but  as  a  married  woman  is  not  mentioned  among  these  exceptions, 
he  expresses  great  astonishment  that  in  his  time  husbands  endea- 
voured to  prevent  them  from  making  wills ;  and  he  combats  this 
position  with  great  earnestness. 

As  to  the  objection  that  wives  have  nulla  bona,  no  goods  of 
which  to  make  a  will,  but  that  they  all  belonged  to  the  husband, 
so  that  she  could  not  make  a  will  without  his  permission,  he  said, 
that  this  might,  indeed,  hold  as  far  as  concerned  the  husband's  own 
goods  (though  there  were  some  doctors  who  thought  the  married 
state  gave  the  wife  dominion  over  her  husband's  goods),  and  he  ad- 
mitted that  his  permission  was  necessary  to  her  making  a  will  of 
any  part  of  them.  But  he  contends,  that  there  was  a  distinction, 
which  made  certain  goods  the  property  of  the  husband,  and  others 
the  property  of  the  wife ;  for,  says  he,  the  prohibition  which  pre- 
vented any  gifts  between  man  and  wife  2  during  the  marriage  could 
have  no  application,  unless  they  had  distinct  goods :  the  same  may 
be  said  of  the  rule  of  the  canon  law,  that  goods  produced  from  the 
goods  of  the  husband  and  wife  should  be  divided  equally  when  the 
marriage  ceased,  and  that  rule  which  gave  the  wife's  portion  back 
to  her  upon  the  dissolution  of  the  marriage.  He  admits,  however, 
that  the  husband  had  power  over  the  wife's  portion,  and  that  what 
was  gained  by  the  wife  during  the  marriage  was  presumed  to  be 
gained  out  of  her  husband's  goods,  and  she  clearly  could  not  be- 
queath them.  These  restraints,  therefore,  upon  the  wife  were, 
where  it  did  not  appear  whence  she  had  made  her  acquisitions ; 
and  he  seems  to  think,  that  where  a  rich  woman  married  a  poor 
man,  and  the  acquisitions  of  the  wife  could  not  be  supposed  tobe 
made  out  of  his  property,  she  would  not  be  restrained  from  making 
a  will  without  her  husband's  consent.     He  seems  to  think,  that  the 

1  Lynd.,  173  h.  .  2  Vide  ante. 
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position  which  made  a  husband  master  of  his  wife's  property  was 
truem  dotalibus;  but  this  held  only  quamdiu  bene  administrat; 
and  so  long  as  he  was  not  suspected,  nor  declining  in  his  circum- 
stances, he  was  master  so  as  to  administer  them.  But  though  he 
was  dominus  in  dotalibus,  he  lays  it  down  peremptorily  that  he 
was  not  so  in  rebus  paraphernalibus ;  for  these  belonged  to  the  wife 
even  during  the  marriage,  and  she  might  freely  make  a  will  of  them 
without  her  husband's  consent.  The  bona  paraphernalia  are  de- 
fined by  Lyndwood  to  be,  quce  uxor  habet  extra  dotem.1  If  we  refer 
to  the  judgment  of  the  common  law,  we  find  it  laid  down,  that  a 
wife  might,  with  the  license  of  her  husband,  make  executors ;  but 
his  agreement  was  considered  as  necessary  to  make  the  will  good  : 
she  might  also  make  her  husband  executor  to  her  will.2 

Next  to  the  testator,  we  should  consider  the  situation  of  the 
executor,  whom  he  deputes  to  execute  the  will  he  has  made.  Many 
points  of  law  concerning  the  duty  and  character  of  executors  are 
agitated  by  John  de  Athona,  in  his  famous  gloss  on  a  constitution 
of  Cardinal  Ottoboni.3  We  learn  from  him,  that  a  minor  of  seven- 
teen years  old  might  be  an  executor  by  a  particular  custom,  though 
not  by  the  canonical  law.  It  was  by  custom  also,  that  a  woman 
might  be  made  an  executor.  It  was  a  point  much  debated  among 
the  canonists,  whether  an  executor  was  compellable  to  take  upon 
him  the  trust ;  and  some  had  held  that  he  was,  because  it  was  a 
public  duty,  and  a  public  duty  every  one  was  bound  to  discharge. 
But  this  opinion  is  thought  by  our  glossist  to  apply  to  what  he 
calls  executor  legitimus,  and  not  to  a  testamentary  executor,  who 
certainly  was  at  liberty  to  decline ;  because  no  man  could  impose  a 
duty  on  another  beyond  the  benefit  he  received  :  though  when  once 
he  had  undertaken  such  duty,  he  might  be  compelled  by  ecclesias- 
tical censures  to  fulfil  it.  Another  question  among  the  canonists 
was,,  whether,  when  there  were  more  than  one  executor,  they  were 
all  to  concur  in  being  actor  or  reus  in  an  action,  or  in  making  an 
agreement.  If  they  were  considered  in  the  light  of  procurators,  as 
some  held,  they  could  not  act  alone ;  but  others  held,  they  were 
rather  in  the  nature  of  tutors  and  curators  to  minors  in  the  civil 
law,  and  then  each  might  act  singly  for  the  rest.  This  latter  was 
the  opinion  of  John  de  Athona,  who  says,  the  custom  of  the  realm 
was  such  in  the  temporal  courts  in  his  days ;  though  he  admits 
that  injudicial  matters  it  was  necessary  for  them  all  to  join. 

Another  question  was,  whether  such  action  as  an  executor  had 
against  his  testator,  was  extinct  by  the  executorship.  Some  thought 
that  it  was ;  others,  that  it  was  not,  considering  there  was  an  heir 
against  whom  an  action  might  be  brought :  though  if  there  was  no 
heir,  it  was  the  opinion  of  our  glossist  that  the  executor  might, 
without  any  breach  of  trust,  openly  take  what  was  owing  to  him ' 
and  he  adds,  that  any  legacy  left  to  him  ought  not  to  deprive  him 
of  his  actio  funeraria.    After  this,  there  could  be  no  doubt  as  it 

1  Lynd.,  173  b.  2  4  Hen.  VI.,  31 ;  39  Hen.  VI.,  27.  »  Tit.,  14. 
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was  with  some  of  the  foreign  canonists,  whether  any  and  what 
action  could  be  brought  by  an  executor  ;  distinguishing  between  a 
nudus  executor,  and  one  who  had  an  interest.  It  was  held,  that 
every  executor  might  bring  all  actions  that  related  to  the  adminis- 
tration of  the  last  will ;  and  if  he  omitted  to  bring  such  as  were 
necessary,  the  diocesan  might.  Similar  to  the  last  was  the  ques- 
tion, whether  an  executor  might  come  to  a  compromise  or  make 
any  agreement  with  the  heir  or  any  debtor  of  the  testator.  Some 
thought  he  could  not  remit  a  debt  any  more  than  a  procurator  ad 
agendum,  unless,  perhaps,  with  the  consent  of  the  legatees  and 
creditors,  who  were  materially  interested :  or  he  had  a  special 
authority  from  the  testator  so  to  do.  Others  thought,  that  as  it 
might  be  paid  to  him,  and  he  might  bring  an  action  for  it,  espe- 
cially if  he  was  deficient  in  proofs,  and  a  suit  would  be  hazardous, 
he  might  compromise  a  debt. 

In  the  time  of  John  de  Athona,  it  was  a  question,  whether  an 
executor  should  give  security  for  a  due  administration ;  and  then  a 
distinction  was  made  between  a  testamentary  executor  and  one  ap- 
pointed by  the  ordinary,  who  was  called  legitimus;  and  it  was  held, 
that  the  former  need  give  no  security :  but  we  have  seen,  that  by 
later  constitutions,  executors  of  every  kind  were  required  to  give 
security.1  He  also  examines,  whether,  in  giving  an  account  of 
their  administration,  it  was  sufficient  to  verify  what  they  did  upon 
their  oaths  ;  which  points  we  shall  consider  presently.  "When  an 
action  was  brought,  either  by  creditors  or  by  legatees,  against  an 
executor,  they  were  not  bound  to  show  the  sufficiency  of  the  pro- 
perty to  satisfy  their  demands,  but  that  was  to  be  presumed  till  the 
contrary  was  shown  by  the  executor.  Another  question  in  the  time 
of  John  de  Athona  was,  whether  an  executor  might  buy  any  goods 
belonging  to  the  testator ;  but  this  was  afterwards  settled  in  the 
negative  by  constitutions  before  mentioned.2  As  to  the  point,  whe- 
ther the  heir  or  the  executor  should  be  proceeded  against  by  a 
creditor  or  legatee,  it  was  held  by  some,  that  the  heir  should,  by 
others,  that  it  should  be  the  executor,  in  all  cases  of  demands  on 
the  movables ;  but  our  glossist  says,  Ijhat  this  must,  after  all,  lie  in 
the  option  of  the  claimant.3 

When  the  will  was  made,  and  the  executor  appointed,  then  was 
the  authority  of  the  bishop  necessary  to  carry  it  into 
execution.  The  bishop's  authority  applied  to  these  pr°  a  e- 
points :  the  proof  and  insinuation  of  the  will,  the  making  an  inven- 
tory, the  committing  of  administration  to  the  executors,  and,  lastly, 
the  demanding  of  the  executor  an  account  of  his  administration.4 
The  regular  course  was,  that  the  proof  of  a  will  should  be  before 
the  ordinary  of  the  place  where  the  testator  died ;  and  formerly, 
when  a  person  had  effects  in  more  dioceses  than  one,  they  con- 
tented themselves  with  one  probate ;  but  the  ordinary  of  each  dio- 

1  Vide  ante.  2  Ibid. 

*  John  de  Athon.  in  Const.  Ottoboni,  tit.  xiv.,  per  totum.  l  Lynd.  179,  t. 
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cese  was  to  give  administration  of  the  goods  within  his  diocese,  and 
was  to  call  the  executor  to  account.  Thus  stood  the  practice  in  the 
time  of  Edward  I.,  as  appears  by  the  constitution  of  Cardinal  Otto- 
boni  and  the  gloss  of  John  de  Athona  thereon,  so  often  referred  to. 
But  at  the  time  of  which  we  are  now  writing,  a  different  practice 
had  obtained ;  for  we  are  informed  by  Lyndwood  that  the  Arch- 
bishop of  Canterbury,  in  his  province,  took  to  himself,  as  well  the 
proof  and  insinuation  of  all  wills,  as  to  commit  the  administration 
of  the  goods,  and  to  call  the  executors  to  account,_  in  all  cases, 
where  the  testator  had  bona  notabilia  in  different  dioceses  within 
his  province.  This  prerogative  of  the  archbishop  had  given  rise  to 
much  argument  on  the  meaning  of  bona  notabilia;  and  Lyndwood, 
upon  the  authority  of  constitutions,  of  doctors,  and  of  reason,  takes 
upon  him  to  pronounce  bona  notabilia  to  be  such,  whose  possession 
would  exempt  the  owner  from  the  description  of  pauper  ;  but,  pro- 
ceeds he,  one  who  has  less  than  one  hundred  shillings  sterling  is  a 
pauper ;  from  whence  he  concludes,  that  one  having  less  than  one 
hundred  shillings  had  not  bona  notabilia.1 

The  probate  of  the  will  is  spoken  of  under  different  terms  by  our 
great  canonists ;  the  probatio  or  publicatio,  and  the  approbatio  or 
insinuatio ;  the  two  former  denoting  the  act  of  the  executor ;  the 
two  latter,  that  of  the  bishop.  The  will  of  the  deceased  person  was 
required  to  be  proved  by  two  witnesses  who  were  omni  exceptione 
major es.  When  that  was  done,  the  ecclesiastical  judge  was  to  give 
his  approbation  to  the  proof.2  It  was  only  in  respect  of  the  bona, 
or  movables  and  personalty,  that  a  will  became  the  object  of 
cognizance  to  the  ecclesiastical  judge  ;  he  pretending  no  claim  over 
a  devise  of  a  lay  fee  ;  but  if  a  will  contained  both,  it  was  necessary 
that  it  should  be  approved  by  the  spiritual  judge. 

The  making  of  an  inventory,  which  was  the  next  step,  and  was 
so  earnestly  pressed  by  the  above-mentioned  constitutions,  was  as 
requisite  for  the  security  of  the  executor  as  of  the  effects ;  for  it  had 
become  a  rule  of  the  canonists,  that  where  a  person  intermeddled  in 
the  administration  without  having  made  such  an  inventory  (except 
for  the  expenses  of  the  funeral,  the  probate  and  inventory,  and  the 
necessary  preservation  of  the  property),  a  presumption  was  raised 
of  sufficient  assets,  and  he  was  bound  to  answer  to  every  one  of  the 
creditors.3  If  no  inventory  was  made,  the  acts  of  the  executor  were 
still  valid  ;  but  he  might  be  removed,  as  a  suspected  person,  by  the 
ordinary.4  It  is  said  by  Lyndwood,  that  debts  which  were  not 
secured  by  some  instrument  or  obligation,  need  not  be  inserted  in 
an  inventory  till  they  were  received.5 

The  sufficient  cautio,  which  was  required  by  the  above  constitu- 
tions, created  some  doubts  among  the  canonists ;  for  a  sufflciens 
cautio  might  be  of  three  kinds :  it  might  be  either  pignoratitia, 
fidejussoria,  or  juratoria ;  and  it  seems  to  have  been  left  to  the 

1  Lynd. ,  174.  2  Ibid. ,  174,  f.  g.  h.  s  Ihid.,  176  p. 
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discretion  of  the  ordinary  which  of  these  he  would  take.  If  a 
person  was  suspected,  he  would  be  required  to  give  one  of  the  two 
former ;  if  he  was  a  credible  person,  the  latter  was  sufficient.1 
Another  consideration  which  weighed  in  this  point,  was  the  situa- 
tion of  the  executor :  if  he  derived  any  benefit  finder  the  will,  he 
was  to  give  one  of  the  former  securities ;  but  if  he  was  a  mere 
nudus  executor,  he  was  not  required  to  give  either  of  the  higher 
securities.  Another  consideration  seems  to  have  been,  whether  he 
was  a  testamentary  executor  or  appointed  by  the  ordinary,  and  so 
called  legitimus  ;  for  the  former,  being  a  person  entrusted  by  the 
testator,  ought  not  to  be  suspected  by  the  ordinary  ;  and  therefore 
the  latter  security  of  an  oath  was  thought  sufficient  in  such  case  ; 
nor  was  that  to  be  required  till  the  administration  was  completely 
finished.2 

After  the  ordinary  had  committed  administration,  he  might 
remove  the  executor,  if  there  was  any  suggestion  of  fraud  and  mis- 
management of  the  effects,3  or  if  he  could  not  give  a  good  account 
of  his  administration.  In  taking  an  account,  the  bishop  seems  to 
have  had  the  same  discretion  as  in  taking  caution  for  a  due 
administration.  According  to  the  character  and  circumstances  of 
the  parties,  he  might  require  a  plena  probatio,  or  content  himself 
with  the  oath  of  the  executor ;  and  as  to  the  account,  he  might 
require  it  to  be  more  or  less  particular.4 

In  giving  a  true  account  of  his  administration,  it  must  arise  very 
often  that  the  executor  would  have  a  residuum,  either  by  reason 
of  legatees  dying  before  the  testator,  or  by  reason  of  the  effects 
exceeding  the  dispositions  made  in  the  will.  In  such  case,  the 
law  is  thus  laid  down  by  Lyndwood :  if  the  executor  was  a  nudus 
minister,  who  was  to  have  no  benefit,  he  could  not  apply  this 
residue  to  his  own  use ;  but  where  the  executors,  says  he,  are 
executores  universorum  bonorum,  such  persons  being  in  loco  licere- 
dum,  were  to  take  everything  that  was  undisposed  of  by  the 
testator ;  and  yet,  says  he,  such  an  executor  would  do  well,  if  he 
disposed  of  the  overplus  by  the  advice  of  the  ordinary.5  In  the 
other  case,  the  testator  would  be  considered  as  dying  intestate  with 
regard  to  such  undisposed  property. 

The  consequences  of  intestacy  were  not  much  better  ascertained 
than  they  were  before  the  stat.  31  Edw.  III.  The 
difference  merely  was,  that  instead  of  trusting  to  the  m  es  acy' 
discretion  of  a  bishop  for  distributing  the  effects  in  pios  usus,  the 
administration  was  to  be  committed  to  the  next  and  most  lawful 
friends  of  the  intestate,  who  were  to  administer,  and  dispend  them 
for  the  soul  of  the  deceased.6  The  text,  therefore,  of  the  canon 
law  was  still  the  rule  by  which  the  administration  was  to  be 
governed ;  and  we  must  recur  to  our  provincial  constitutions  to 
learn  what  was  such  an  application  of  the  property  as  might  be 

1  Lynd.,  169  a.  '  Ibid.,  170  h.  3  Ibid.,  177  g. 
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said,  according  to  the  notions  of  these  times,  to  be  for  the  benefit 
of  the  deceased  persons  soul.  The  constitution  of  Archbishop 
Stratford  above  mentioned  directs  that  the  goods  of  an  intestate  . 
which  remained  after  the  payment  of  debts,  should  be  distributed 
ad  pius  causas,  et  personis  decedentium  consanguineis,  servitoribus, 
et  propinquis,  seu  aliis,  pro  defunctorum  cmimarum  salute. 

The  interpretation  put  upon  pice  causce  by  the  canonists  was  ex- 
tensive.    We  are  informed  by  Lyndwood,  that  any 
of  pious  uses.  pergon  who  was  an  object  0f  compassion,  an  orphan, 

widow,  or  pauper  destitute  of  support  from  himself,  those  rendered 
infirm  by  disease  or  age,  being  also  poor,  all  such  were  objects 
that  came  under  the  description  of  pice  causce.  They  also  reckoned 
under  the  same  head,  the  watching  of  a  city,  the  repairing  of 
bridges,  roads,  walls  and  ditches  of  a  city  or  castle,  and  the  like, 
particularly  in  cases  of  necessity.  To  these  they  added,  as  might 
be  expected  where  churchmen  were  the  interpreters  of  the  law,  the 
ornaments  and  fabric  of  churches,  lights,  anniversaries,  and  inci- 
dents relating  to  divine  worship :  gifts  pro  emendandis  forefactis', 
and  pro  male  ablatis,  were  deemed  of  the  same  kind.  In  general, 
anything  given  pro  animd,  was  judged  to  be  of  this  description  ; 
and  yet  a  gift  to  a  father  or  mother  pro  animd  was  not  so  esteemed 
unless  they  were  poor.1 

The  pice  causce  being  ranked  as  the  first  objects  of  consideration 
in  this  constitution,  it  should  seem  as  if  nothing  was  to  go  to  the 
consanguinei,  and  the  others  there  mentioned,  till  some  portion  had 
been  first  bestowed  on  some  of  these  righteous  purposes.  After 
these  follow  the  consanguinei,  the  servitores,  the  propinqui,  and 
others.  The  church  had  laid  down  to  itself  a  different  rule  for 
the  distribution  of  the  effects  of  a  layman  and  a  clerk,  and  of  a 
beneficed  and  non-beneficed  clerk.  If  a  beneficed  clerk  died 
intestate,  the  goods  which  accrued  to  him  by  means  of  his  benefice 
were,  by  the  canon  law,  to  go  to  the  successor ;  those  that  had 
become  his  property  on  other  personal  considerations,  were  to  go 
to  the  consanguinei,  and,  upon  failure  of  them,  to  the  church.  The 
same  of  a  clerk  not  beneficed ;  only  provision  had  been  made  in 
the  early  times  of  Christianity,  that  the  widow  should  come  in 
after  the  consanguinei,  and  before  the  church.  In  case  of  laymen 
intestate,  upon  failure  of  the  consanguinei  and  the  widow,  the  fiscus 
was  to  succeed.  The  manner  in  which  the  consanguinei  were  to 
be  reckoned  is  thus  laid  down  by  Lyndwood.  The  first  considera- 
tion, says  he,  in  the  succession  ab  intestato,  is  that  of  the  children  ; 
the  second,  of  the  ascendants,  with  some  collaterals,  if  any  are 
extant ;  the  third,  of  the  transverse  line  ;  the  first  two  being  ex- 
tended in  infinitum  ;  the  third  only  as  far  as  the  tenth  degree, 
whether  agnati  or  cognati.  Upon  a  failure  of  these,  and  not  till 
then,  if  there  was  any  widow  of  the  deceased,  she  was  to  succeed ; 
and  after  her  the  fiscus.'1    The  portion  to  the  servitores  was  to  be 

1  Lynd. ,  180  d.  2  Ibid. ,  180  I . 
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according  to  their  several  merits.  Propinquus  might  be  understood 
either  of  blood  or  neighbourhood,  and  the  others,  according  to 
Lyndwood,  must  be  poor  persons  ;  who  having  before  been  reckoned 
among  the  pice  causae,  were  thus  doubly  provided  for.1  The  whole 
of  the  effects  to  be  distributed  in  the  above  way  ;  formerly  by  the 
ordinary  (without  reserving  anything  to  himself),  but  since  the 
stat.  31  Edw.  III.,  by  the  next  and  most  lawful  friends,  in  such 
proportion  to  each  of  those  objects  as  seemed  good  to  the  person 
distributing.  It  is  made  a  question  by  Lyndwood,  whether  under 
the  description  of  consanguinei  or  propinqui,  anything  could  be 
demanded  de  jure  by  bastards  and  spurious  children ;  which  he 
answers  himself  in  the  negative  :  but  he  thinks  they  ought  to  be 
considered  under  the  light  of  poor  persons,  and  should  be  provided 
for  per  viam  eleemosynce.2 

Such  was  the  rule  of  the  ecclesiastical  law  respecting  the  distri- 
bution of  intestates'  effects,  if  that  can  be  called  a  rule  which  was 
no  direction,  and  that  law  which  had  no  sanction  to  enforce  it ;  for 
the  proportion  to  be  assigned  to  each  of  the  objects  intended  to  be 
benefited  is  nowhere  ascertained.  This  was  to  depend,  first,  on  the 
discretion  of  the  administrator ;  and,  secondly,  on  that  of  the  bishop, 
to  whom  he  was  to  be  accountable  ;  and  the  person  who  was  to  be 
entrusted  with  this  charge  was  to  be  chosen  by  the  bishop,  under 
no  other  restriction  than  that  of  being  next  and  most  lawful  friend 
of  the  deceased.  It  cannot  likewise  but  be  remarked,  that  the 
postponing  of  the  widow  to  the  descendants  and  ascendants  in 
infinitum,  and  to  the  agnati  and  cognati  as  far  as  the  tenth  degree, 
was  a  very  inequitable  and  unjust  disposal  of  the  husband's  pro- 
perty, and  could  hardly  be  palliated  by  the  probability  of  his  having 
lands,  out  of  which  she  would  be  entitled  to  dower. 

The  correction  of  these  inconveniencies  was  to  be  sought  elsewhere. 
In  different  parts  of  the  kingdom  particular  customs  The  ratkma- 
prevailed  which  controlled  the  general  law  of  intestacy.  6^- 
The  custom  of  a  province,  of  a  county,  of  a  city,  or  a  district,  was  to 
be  found  in  numberless  places,  and  the  property  of  deceased  persons 
was  thereby  divided  with  more  certainty,  and  with  less  interference 
and  discretion  of  strangers.  In  some  places  it  was  the  custom,  if 
the  deceased  left  a  wife  and  no  children,  that  half  of  the  goods 
were  considered  as  the  part  of  the  deceased,  and  the  other  half 
went  to  his  wife  ;  the  same  if  he  left  only  children  ;  if  a  wife  and 
children,  then  a  third  belonged  to  the  deceased,  and  the  other  two- 
thirds  to  the  wife  and  children  ;  if  there  was  no  wife,  nor  children, 
then  the  whole  belonged  to  the  deceased.  In  some  the  wife  took  all ; 
in  others,  the  children:  and  when  goods  were  in  places  where  different 
customs  prevailed,  they  were  to  be  divisible  according  to  the  custom 
of  the  place  where  they  were  respectively  found.3  If  no  disposition 
was  made  to  the  deceased  person's  third,  or  half,  as  the  case  might  be, 
that  also  became  subject  to  alike  division,  according  to  the  custom. 

1  Lynd.,  180  h.  i.  k.  2  Ibid. ,  180  b.  3  Ibid.,  172  1.  m. ;  178  a. 
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Of  all  these  customs,  that  which  gave  a  third  to  the  wife,  another 
to  the  children,  and  a  third  to  the  deceased,  and  in  case  of  only  a 
wife,  or  only  children,  the  half,  was  most  frequently  met  with  ; 
and  it  seems  to  have  so  generally  pervaded  the  kingdom  as  to  be 
mistaken  for  the  general  law  of  intestacy.  Indeed  this  claim  of 
the  wife  and  children,  where  it  prevailed,  had  been  carried  still 
further :  it  had  been  construed  to  be  such  an  inherent  right  in 
them,  as  to  restrain  the  power  of  disappointing  them  of  this 
reasonable  part  of  the  goods  by  will ;  the  possessor,  it  was  con- 
tended, having  a  power  of  disposing  by  will  of  nothing  but  his 
portion,  or  dead  man's  part. 

We  have  before  had  occasion  to  relate  the  discussion  that  this 
claim,  at  different  times,  raised  in  our  temporal  courts.1  The 
question  had  all  along  been,  whether  this  was  a  common-law  right, 
or  one  supported  only  by  the  special  custom  of  different  places ; 
and  the  last  determinations  in  the  reign  of  Edward  III.  seem  to 
countenance  the  latter  opinion.  Conformably  with  those  decisions, 
we  find  an  action  in  the  reign  of  Henry  VI.,2  and  another  in  the 
reign  of  Edward  IV.,3  against  an  executor  for  a  reasonable  part, 
where  a  special  custom  of  a  county  is  alleged.  There  is  an  instance 
of  one  action,  which  was  grounded  upon  the  usage  generally, 
without  stating  it  to  be  of  the  realm,  or  of  any  county  or  place.4 
If  we  look  a  little  further  on  in  our  juridical  history,  we  find  it  laid 
down  positively  by  Fitzherbert  and  others,  in  the  reigu  of  Henry 
•  VIII.,  that  this  claim  of  the  wife  and  children  was  by  the  common 
law  that  prevailed  through  the  whole  realm  ;  and  that  the  action 
derationabili parte  might  be  maintained  against  the  executors;5  so 
that  the  power  of  making  a  will  was,  in  case  of  leaving  a  wife  or 
children,  confined  to  the  dead  man's  part.  This  opinion  seems  to 
be  strenuously  maintained  by  Brooke,  some  time  after  the  reign  of 
Henry  VIII.  Thus  stood  this  question  about  succession  to  per- 
sonal property,  whether  in  case  of  a  will  or  intestacy,  in  the  reigns 
of  Edward  VI.  and  Queen  Mary,  and  for  some  years  after. 

Before  we  leave  the  subject  of  will  and  intestacy,  it  will  be  proper 
to  lay  before  the  reader  such  few  notices  on  the  point  of  jurisdic- 
tion as  are  to  be  found  in  the  books  of  common  law.  And  first 
with  regard  to  executors,  and  the  suits  they  might  bring,  or  be 
liable  to,  we  find  it  very  early  laid  down,  that  a  man  could  not 
generally  sue  an  executor  in  the  spiritual  court  for  the  testator's 
debt ;  yet  if  the  testator  enjoined  the  executor  to  pay  such  debt, 
then  he  might  sue  for  it  in  the  spiritual  court,  because  of  the 
injunction  and  promise :  and  this  was  considered  as  law  so  low 
down  as  the  reign  of  Henry  VIII,6  An  executor  might  sue  another 
in  this  court  for  the  testator's  goods :  as  where  goods  were  be- 
queathed, and  a  stranger  obstructed  him  in  bestowing  the  legacy, 
the  executor  might  sue  him  in  this  court ;  7  but  if  the  goods  be- 

i  Vide  amte.  2  28  Hen.  VI.,  4.  3  7  Edw  Iy    2()  21 
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queathed  were  taken  from  the  executor,  he  must  bring  trespass, 
and  could  not  sue  in  this  court.1-  So  generally  was  it  settled  that' 
legacies  should  be  sued  for  in  this  court,  and  not  in  the  temporal, 
that  if  a  termor  bequeathed  his  crop,  this  court  would  hold  plea 
of  it.2  Where  one  sued  in  this  court  for  goods  devised,  which 
another  claimed  by  deed  of  gift,  and  thereupon  brought  a  prohibi- 
tion, it  was  held,  that  being  a  legacy,  it  could  only  be  determined 
in  this  court.3  Considering  the  legatee  had  such  action,  it  was 
held,  that  he  could  not  take  the  goods  without  the  executor's  con- 
sent ;  *  besides,  the  law  did  not  oblige  the  executor  to  pay  them 
till  the  debts  of  the  testator  were  paid.5  But  where  land  was 
devised,  the  devisee  might  enter  immediately,  as  he  had  no  suit  to 
demand  it  in  the  spiritual  court.6  If  anything  was  bequeathed 
for  the  reparation  of  the  fabric  of  a  church,  the  executors  might  be 
sued  in  this  court.? 

The  article  of  tithes  has  not  hitherto  been  mentioned  in  any 
other  way  than  as  an  object  of  judicial  cognizance,  0ft.., 
which  was  at  different  times  disputed  between  the 
temporal  and  spiritual  courts.8  It  is  only  once  that  we  were  called 
upon  to  notice  the  nature  of  this  provision  for  the  clergy,  and  this 
was  on  the  occasion  of  the  statute  of  sylva,  ccedua?  In  no  other 
instance  had  the  legislature  thought  it  necessary  to  interpose  for 
settling  questions  of  tithe  ;  and  our  temporal  courts  had  no  autho- 
rity to  prescribe  any  rules  on  this  head.  The  decision,  therefore, 
to  ascertain  "what  was  tithe,  and  what  not,"  remained  wholly  with 
the  spiritual  court  and  the  clerical  legislature.  The  nature  of 
tithes,  in  this  country,  must  be  collected  from  the  constitutions  of 
provincial  synods,  the  volumes  of  the  canon  law,  and  the  opinions 
of  learned  doctors.  To  these  we  must  now  resort ;  and  we  shall, 
with  the  assistance  of  our  countryman  Lyndwood,  lay  before  the 
reader  what  appears  to  have  been  the  opinions  on  this  subject 
which  prevailed  in  our  ecclesiastical  courts  during  the  reigns  of 
Henry  VI.  and  Edward  IV. 

The  text  of  our  law  of  tithes  is  chiefly  comprised  in  three  con- 
stitutions of  the  time  of  Edward  II.  These  were  made  by  Kobert 
Winchelsey,  archbishop  of  Canterbury,  in  different  synods  held  for 
his  province.  The  first  of  these  is  stated,  at  the  opening  of  it,  to 
be  for  preventing  disputes,  and  for  rendering  the  claim  of  tithes 
uniform  through  the  whole  province.  It  ordains  that  the  tithe  of 
fruits  should  be  paid  in  full,10  without  any  deduction  for  the  expense 
of  raising  them,  or  any  diminution  whatever  :  the  same  of  the  tithe 
of  fruits  of  trees,  the  tithe  of  all  sorts  of  seeds,  and  the  tithe  of 
herbs  in  gardens,  unless  any  adequate11  composition  was  made  for 
them.     It  declares  that  tithe  should  be  demanded  of  hay,  whereso- 

1  2*ioh.  III.,  17.  2  37  Hen.  VI.,  9 ;  8  Hen.  III.     Fitz.  Proh.,  ]9. 

2  46  Edw.  HI ,  32.  *  20  Edw.  IV.,  9.  5  2  Hen.  VI.,  15. 
6  Vide  ante,  vol.  i.,  c.  viii.                   7  Reg.  48  b.     Vide  An  Apologie,  &c,  22-24. 

8  Vide  ante,  vol.  i.,  o.  i.  9  Ibid.,  vol.  i.,  c.  xiii. 

10  Integra.  u  The  word  in  the  original  is  competens. 
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ever  it  grew,  whether  in  large  meadows  or  small,  or  even  in  the 
highways.  The  tithe  of  lambs  was  ordered  in  this  way :  if  the 
number  was  six,  or  less,  six  oboli  were  to  be  given  by  way  of 
tithe ;  if  they  were  seven,  the  seventh  was  to  be  given  as  a  tithe, 
and  the  parson  was  to  return  three  oboli  to  the  person  paying  it,  as 
a  compensation  to  reduce  the  tithe  to  a  fair  tenth  ;  if  there  were 
eight,  the  parson  was  to  have  the  eighth,  and  give  only  a  denarius 
as  a  compensation  ;  if  nine,  the  parson  had  the  option  to  take 
the  ninth,  and  give  one  obolus *  to  the  parishioner,  or  to  wait  till 
the  next  year,  when  he  might  have  his  tenth  lamb.  The  parson 
so  waiting  was  allowed  to  take  the  second  or  third  lamb,  at  least, 
of  the  second  year,  in  consideration  of  his  forbearance  in  the  first 
year.  The  same  rule  which  was  here  laid  down  about  lambs  was 
directed  to  be  observed  in  the  case  of  the  tithe  of  wool.  But  if 
sheep  were  fed  during  winter  in  one  place,  and  during  summer  in 
another,  the  tithe  was  to  be  apportioned.  In  like  manner,  if  in  the 
interval  between  those  seasons  any  one  bought  or  sold  sheep,  and  it 
was  certain  from  what  parish  they  came,  the  tithe  of  such  sheep 
was  to  be  apportioned  as  the  tithe  of  a  thing  which  had  two  domi- 
ciles ;  if  the  former  parish  was  not  known,  then  that  parish  within 
which  they  were  sheared  was  to  have  the  whole  of  the  tithe. 

It  was  required  that  tithe  should  be  paid  of  milk ;  that  is,  of 
cheese  in  the  season  for  making  cheese  ;  and  of  the  milk  itself  in 
autumn  and  winter,  when  it  was  not  usual  to  make  cheese.  But 
for  these  the  parishioners  might  make  an  adequate  composition, 
which  was  always  to  be  to  the  value  of  the  tithe,  and  in  favour  of 
the  church.  Tithe  was  required  to  be  paid  of  the  produce  of 
mills ;  of  pasture  of  all  sorts,2  as  well  that  which  was  not  common 
as  that  which  was,  according  to  the  time  and  the  number  of  them. 
Tithe  was  required  of  fisheries  and  of  bees,  and  of  all  other  goods 
which  were  justly  acquired,  and  were  renewed  annually.  Personal 
tithes  were  also  to  be  demanded  of  artificers  and  merchants  for  the 
gains  of  their  trade,  and  of  all  workmen  receiving  a  certain 
stipend ;  unless  the  stipendiary  chose  to  contribute  something  in 
certain  for  the  use  or  ornament  of  the  church,  and  the  parson  con- 
sented to  accept  it.3 

The  foregoing  provision  about  the  tithe  of  wool  seems  to  have, 
not  sufficiently  obviated  the  difficulties  that  followed  upon  the 
removal  of  sheep  from  one  pasture  to  another.  To  ascertain  this 
more  minutely,  it  was  provided  by  a  subsequent  constitution  of  the 
same  prelate  as  follows :  The  tithe  of  wool,  milk,  and  cheese,  was 
to  be  fully  paid  to  the  church  of  the  parish  where  the  sheep  were 
continually  fed  and  couched,  between  the  time  of  shearing  (which 

1  These  are  the  terms  in  the  constitution  ;  and  I  do  not  pretend  to  solve  the  difficul- 
ties there  are  in  the  Latin  names  for  our  old  money. 

2  The  words  in  the  original  are  depastures  et  pascuis,  which  are  pastures  of  different 
kinds,  in  the  construction  of  the  canonists ;  the  latter  signifying  pastures  for  sheen  in 
places  not  cultivated  nor  ploughed :  the  former  all  sorts  of  pasture 

3Lynd.,  191  to  196. 
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was  after  the  middle  of  May,  and  before  the  middle  of  June  and  the 
feast  of  St  Martin),  although  they  were  afterwards  removed  into 
another  parish,  and  there  sheared :  and  to  be  certain  of  this  pay- 
ment, the  sheep  were  not  to  be  removed  till  security  was  given  ta 
the  parson  for  payment  of  the  tithe.  If  they  were  removed  within 
those  times  to  another  parish,  each  church  was  to  receive  a  propor- 
tion of  the  tithe,  according  to  the  portion  of  time  ;  provided  that  no 
account  should  be  taken  of  any  space  of  time  less  than  thirty  days. 
This  provision  must  be  considered  as  applying  only  to  the  tithe  of 
wool,  that  of  milk  and  cheese  being  to  be  received  instantly  at  the 
parish  where  the  sheep  were  fed  and  couched.  Again,  if  the  sheep 
fed  in  one  parish  and" couched  in  another,  the  tithe  was  to  be 
divided  between  the  two  churches.  If  after  the  feast  of  St  Martin 
sheep  were  carried  to  other  pastures,  and  till  the  time  of  shearing 
were  fed  in  one  or  several  parishes,  either  in  the  pastures  of  their 
owners  or  of  others,  it  was  ordained  that  the  feeding  should  be 
estimated  according  to  the  number  of  sheep,  and  tithe  should  be 
demanded  of  the  owners  according  to  such  estimation. 

The  tithe  of  milk  and  cheese  from  cows  and  goats  was  to  be 
paid  where  they  fed  and  couched  ;  and  if  they  fed  in  one  parish 
and  couched  in  another,  the  tithe  was  to  be  divided  between  the 
parsons.  Lambs,  calves,  colts,  and  other  tithable  younglings,  were 
to  be  tithed  proportionably,  having  respect  to  the  several  places 
where  they  were  begotten,  born,  and  fed,  and  the  time  they  were 
in  the  several  parishes.  It  was  left  to  the  custom  of  different 
places  to  decide  what  should  be  paid  for  tithe,  where  the  milk  for 
the  small  number  of  cows  was  not  sufficient  for  making  cheese  ; 
and  what  for  lambs,  calves,  colts,  fleeces,  geese,  or  such  things  as 
are  too  small  to  pay  a  certain  tithe.  If  sheep  were  killed,  or  died 
by  accident,  after  the  feast  of  St  Martin,  tithe  was  _  to  be  paid  to 
the  parish-church.  If  sheep  belonging  to  one  parish  were  shorn 
in  another,  the  tithe  was  to  be  given  to  the  parson  of  the  parish 
where  they  were  shorn ;  unless  it  could  be  shown  that  satisfaction 
had  been  made  for  the  tithe  elsewhere.1 

To  these  two  constitutions  may  be  added  a  third  of  the  same 
prelate,  in  which  the  articles  subject  to  tithe  are  briefly  summed 
up.  It  ordains  that  tithe  should  be  paid  of  milk  ; 2  of  the  profits 
of  woods,  pannage,  of  woods  and  of  trees,  if  sold  ;  vi  varies,  piscaries, 
rivers,  ponds,  trees,  cattle,3  pigeons,4  seeds,  fruits,  beasts  in  warrens ; 
of  fowling ;  of  gardens  ;  curtilages,  wool,  flax,  wine  and  grain, 
turves  in  places  where  they  were  dug  and  made  ;  swans,  capons.5 
geese,  ducks,  eggs,  hedge-rows ; 6  bees,  honey,  and  wax ;  of  mills, 

1  Lynd.,  197-199.  ,_      ,. 

'  The  constitution  adds,  that  this  tithe  shall  he  paid  in  August  as  well  as  the  other 
month;  it  is  therefore  probable  that  people  claimed  to  be  exempt  from  such  tithe 
during  this  month.  This  being  the  principal  harvest  month,  men  might  think  it  hard 
to  pay  tithe  of  milk,  while  they  were  paying  tithe  of  corn,  and  were  obliged  to  feed 
their  harvesters  with  the  milk.    Johns.  Canons,  ad  locum.  "  Pecorum. 

*  Columbwnim.  '  Caponum;  the  Oxford  copy  has  its  pavonam. 

6  Thenecii  agrorum. 
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hunting,  handicrafts,  and  merchandise ;  as  also  of  lambs,  calves, 
colts,  according  to  their  value.  In  short,  says  the  constitution, 
let  satisfaction  be  made  of  all  other  things  to  the  churches 
whereunto  they  by  law  belong ;  no  deduction  being  made,  in  cal- 
culating the  tithe,  for  the  expenses  attending  the  production  of  the 
thing,  except  only  in  handicrafts  and  merchandise.1 

In  the  following  reign,  we  find  a  constitution  of  Archbishop 
'  Stratford  upon  the  subject  of  sylva  ccedua.  Persons, 
ym  cce,  '  says  that  ordinance,  had  refused  to  pay  tithe  de  sylvis 
cceduis,  et  liginis  arborwm  cceduarum  eacoisis,  though  these  cost  less 
labour  than  the  fruits  of  trees  ;  alleging  that  they  had  never  before 
paid  it ;  and  expressing  a  doubt  what  was  properly  sylva  ccedua. 
To  remove  this  doubt  it  was  now  ordained,  that  sylva  ccedua  was 
that  wood,  of  any  kind,  which  was  kept  on  purpose  to  be  cut,  and 
which  being  cut,  grew  again  from  the  stump  or  root :  of  such  wood, 
it  was  declared  that  a  real  or  prasdial  tithe  should  be  paid.2  This 
is  a  more  satisfactory  explanation  than  the  negative  provision  made 
by  parliament  on  this  head,  in  the  same  reign,  which  has  been 
before  mentioned ; 3  and  which  merely  declared  that  wood  of  twenty 
years'  growth  felled  for  ship-building,  or  the  like  uses,  should  not 
be  construed  to  be  sylva  ccedua  :  this  statute,  however,  is  a  sort  of 
evidence  that  the  definition  contained  in  the  above  constitution  was 
not  sufficiently  attended  to. 

Upon  these  legislative  regulations  for  the  due  payment  of  tithes, 
several  observations  arise,  which  have  not  escaped  the  accurate 
and  discerning  Lyndwood.  These  contribute  to  open  some  diffi- 
culties, with  which  the  subject  would  be  otherwise  embarrassed. 
As  to  the  uniformity  which  the  first  of  these  constitutions  was  to 
introduce  through  the  whole  province,  it  had,  according  to  Lynd- 
wood, no  other  meaning  than  that  tithes  should  be  universally 
paid ;  for  the  different  customs  that  prevailed  in  various  parts  of 
the  kingdom  were  still  to  govern  with  respect  to  the  mode  in  which 
they  were  to  be  collected.  Various  were  the  customs  by  which 
tithe  used  to  be  be  collected.  Thus  it  was  the  custom  in  some 
places  to  tithe  corn  in  sheaves,  in  others  it  was  tithed  while  loose  ; 
in  some  it  was  tithed  in  the  field,  in  others  in  the  owner's  barn  ;  in 
others  it  was  carried  to  the  parson's  barn.4  The  time  of  winter 
and  summer,  mentioned  in  the  above  constitutions,  depended  on 
the  customs  of  different  countries :  in  some  places,  sheep  were  re- 
moved from  one  pasture  to  another  about  Michaelmas,  and  were 
there  fed  till  Candlemas,  or  St  Peter,  or  the  Annunciation;  in 
others  they  were  removed  at  the  feast  of  All  Souls,  and  continued 
till  the  feast  of  St  Philip  and  St  James  ;  and  the  winter  accord- 
ingly was  said  to  commence  and  finish  at  those  several  periods.6 

It  depended  upon  custom  what  should  be  paid  for  any  particular 
tithe :  but  such  customs  were  always  subject  to  this  correction  that 

1  Lynd.,  199-201.  »  Ibid.,  190.  '  Vide  ante,  vol.  i  c  vi 

«  Lynd.,  192  f.  >  Ibid.,  194  b. 
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tithes  being  due,  as  the  canonists  held,  jure  divina,  they  could  never 
be  diminished  in  value  below  the  just  tenth,  by  any  custom ;  though 
a  custom  was  esteemed  good  which  gave  to  the  church  more  than* 
the  real  tenth.  If  a  custom  could  not  diminish  the  value  of  the 
tithe,  much  less-  would  it  be  allowed  to  take  away  the  whole  tithe : 
a  custom,  therefore,  de  non  decimando  was  held  to  be  bad.1 

Tithes  were  divided  into  great  and  small,  and  into  prcedial  and 
personal*  Among  small  tithes  were  reckoned  wool,  flax,  milk, 
cheese,  honey,  wax,  eggs,  lambs,  poultry,  and  the  other  productions 
of  animals,  the  fruits  of  trees,  and  all  the  productions  ©f  gardens : a 
the  rest  were  considered  as  great  tithes.  Praedial  tithe  was  that 
which  arose  from  mills,  piscaries,  hay,  wool,  bees,  and  the  frraits 
and  produce  of  the  earth :  it  was  so  called  because  it  came  from  a 
certain  place.3  Personal  tithes  were  such  as  were  paid  rather  in 
respect  of  the  person  than  the  soil,  as  from,  the  profit  of  a  man's 
labour  and  employment.  Some  articles  were  of  a  mixed  nature, 
arising  partly  from  the  soil,  and  partly  from  the  labour  and  em- 
ployment of  men ;  as  lambs,  wool,  milk,  and  some  other  things ; 
and  it  was  a  matter  of  argument  among  the  canonists,  whether 
these  were  properly  praedial  or  personal  tithes..  But  the  better 
opinion  seems  to- have  been,  that  they  were  praedial.-  Yet  the  shep- 
herd who  had  the  custody  of  the  sheep  was  bound  to  pay  also  a 
personal  tithe  of  his  wages.  It  was  material  to  ascertain  whether 
a  tithe  was  of  the  former  or  latter  description!;  because  praedial 
tithes  were  due  to  the  church  of  the  parish  where  the  land  on  which 
they  arose  was  situated ;  personal  tithes  to  the  church  where  the 
person  paying  them  heard  service  and  received  the  sacraments.4 

It  is  put  as  a  question  by  Lynd wood,  whether  the  parson  could 
enter  into  a  permanent  composition  with  his  parishioners  composition 
to  receive  less  than  a  tenth ;  and  he  answers  it  in.  the  for  titnes- 
negative.  For  though,  says  he,  a  composition  for  tithes  might  well 
be  made  between  clerks,  yet  it  would  not  hold  between  a  clerk  and 
a  layman.  But  in  this  there  was  a  distinction :.  such  a  composition, 
if  for  tithes  already  due,  was  good ;  but  for  tithes  to  be  paid,  a 
composition  with  a  layman  was  held  not  to  be  good,  unless  sanc- 
tioned by  judicial  authority  of  the  bishop.5  The  composition 
therefore  spoken  of  in  these  constitutions  must  mean  such  a  one 
as  was  to  have  no  binding  force  or*  the  successor,  and  was  only  to 
adjust  payments  that  ought  to  have  been  made  before.  Composi- 
tions of  both  sorts  seem  to  have  been'very  common  for  small  tithes. 

Prasdial  and  personal  tithes  might,  by  possibility,  be  due  in  con- 
sideration of  the  same  thing.  This  was  the  case  with  respect  to 
fish.  If  fish  were  takem  in.  an  enclosed  place,  a  prasdial  tithe  was 
due  to  the  church  of  the  parish  where  they  were  taken ;  but  if  they 
were  taken  in  a  stream  that  passed  from  one  place  to  another,  then 
a  personal  tithe  would  be  due  to  that  parish  church  at  which  the 


1  Lynd.,  199  r.  u.  '  Ibid.,  192. 

*  Ibid.,  200  b.  s  Ibid.,  192,  s.  192. 
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person  taking  them  heard  divine  service  and  received  the  sacra- 
ments. This,  however,  was  only  where  a  person  fished  without 
paying  anything  for  such  liberty ;  for  where  he  paid  any  rent  or 
price,  then  a  tithe  of  such  rent  or  price  was  due  to  the  church  of 
the  parish  where  the  fish  were  taken:  the  same  of  the  tithe  of 
birds  and  beasts.  The  tithe  of  fish  caught  in  the  sea  was  con- 
sidered by  some  as  prasdkl ;  though  the  better  opinion  was,  that 
this  was  a  personal  tithe.1 

The  tithe  of  mills,  according  to  the  above  constitution,  consisted 
in  the  tenth  of  their  produce  ;  and  this,  says  Lyndwood,  could  only 
be  effected  by  paying  the  tenth  measure  of  all  the  com  ground 
there,  for  the  benefit  of  the  lord  or  the  miller.  For  it  was  not 
sufficient  to  pay  the  tenth  of  the  rent,  that  being  not  the  true  value, 
as  the  tenant  was  to  gain  something  beyond  the  rent ;  but  if  the 
lord  paid  a  tithe  of  the  rent,  and  the  tenant  of  his  gains,  everything 
that  was  due  to  the  church  would  be  paid ;  and  if  the  parson  pre- 
ferred it,  the  tithe  might  be  paid  in  that  way.  The  produce  of  a 
mill  was  to  be  tithed  as  a  praedial  tithe,  without  deducting  the 
expenses ;  but  if  the  mill  was  sold,  then  the  expenses  would  be 
deducted;  and  after  that  the  residuum,  which  was  the  clear  gains, 
would  be  tithed  as  a  personal  tithe.  The  expenses  were  considered 
in  three  lights :  those  in  re,  those  circa  rem,  and  those  extra  rem. 
Thus,  suppose  a  mill  was  bought  for  £100,  this  was  of  the  first 
sort  of  expense ;  £20  was  laid  out  upon  repairs  of  it,  this  Was  of 
the  second ;  and  £10  in  workmen,  horses,  and  the  like,  this  was  of 
the  last  sort ;  in  the  whole  £130.  If  the  mill  was  retained  for  six 
years,  and  yielded  £10  per  ann.  produce,  one  of  that  ten  would 
be  paid  each  year  in  name  of  tithe,  without  any  deduction  of  the 
expenses  ;  but  if  the  mill  was  to  be  sold  at  the  end  of  the  six  years 
for  £150,  a  personal  tithe  must  be  paid  of  the  profit,  after  allowing 
all  the  expenses.  But  some  doctors,  among  whom  is  Lyndwood, 
thought  that  the  expenses  extra  rem  should  not  in  this  case  be 
deducted;  and  therefore  the  profit  to  be  tithed,  according  to  them, 
would  be  £30.2  It  was  held,  that  where  tithe  was  paid  for  milk, 
and  cheese  was  made  of  the  other  nine  parts,  no  tithe  should  be 
paid  for  such  cheese ;  but  if  the  cheese  was  sold,  a  personal  tithe 
should  be^paid  for  the  gains  made  thereby;3  so  anxious  were  they 
that  a  tithe  should  be  paid  upon  every  possible  gain.4  Personal 
tithes  were  due  at  the  time  when  the  gain  on  which  they  arose  was 
received ;  but  on  account  of  the  smallness  of  them,  it  is  thought 
by  Lyndwood  that  they  should  rather  be  paid  at  the  end  of  the 
year.  They  were  due  only  of  the  clear  profit:  if  a  thing,  there- 
fore, instead  of  being  sold,  was  given  away  or  kept  by  the  owner,  it 

i  Lynd. ,  195  q.  *  Ibid. ,  195  c.  s  Ibid.  194  p. 

i  The  sweeping  words  in  the  constitution  are  de  omnibus  bonis  juste  acquis'itis ;  upon 
which  expression  it  is  gravely  laid  down  by  Lyndwood,  in  conformity  with  some  foreign 
doctors,  that  personal  tithe  was  not  demandable  out  of  the  gains  of  common  prostitutes 
as  long  as  they  continued  in  a  state  of  impenitence  ;  but  when  they  became  penitents 
it  might  be  accepted  ;  and  even  before,  provided  the  consent  of  the  diocesan  was 
obtained.    Lynd.,  198  o. 
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was  not  tithable,  because  there  was  no  profit ;  but  accSffe^kTrhe 
opinion  of  some  doctors,  if  the  money  wherewith  it  was  purchased  had 
paid  no  tithe,  the  thing  which  came  in  its  place  should  be  tithed.1 

The  personal  tithe  that  was  demandable  of  the  profit  on  mer- 
chandise was  a  very  serious  consideration  in  towns  and  cities.  In 
the  city  of  London,  there  was  a  custom  to  pay  by  way  of  offering 
one  farthing  upon  every  tea  shillings  rent  of  a  house,  on  Sundays 
and  certain  feasts  in  the  year.  It  had  been  endeavoured  to  repre- 
sent this  as  a  payment  in  lieu  of  such  personal  tithe  as  arose  from 
profit  in  merchandise  ;  but  Lyndwood  combats  this  opinion  with 
great  earnestness.  He  contends,  that  if  this  is  at  all  to  be  con- 
sidered as  a  tithe,,  it  is  a  prasdial  one,  being  paid  in  proportion  to 
the  rent,  which  is  praedial ;  if  so,  how,  says  he,  is  the  payment  of 
a  prasdial  tithe  to  be  a  reason  for  exempting  a  person  from  paying 
a  personal  tithe  ?  But  the  ordinance  of  the  city  expressly  calls 
this  an  offering,  and  therefore  it  cannot  be  in  lieu  of  any  tithe 
whatever.  For  these,  among  many  other  weighty  reasons,  he  con- 
cludes, that  the  tradesmen,  artificers,  and  merchants  of  London 
are  not,  by  reason  of  this  offering,  exempt  from  paying  a  personal 
tithe  of  their  profit  in  merchandise  and  employments.2 

To  secure  the  regular  payment  of  these  dues,  all  rectors,  vicars, 
and  chaplains  are  enjoined  by  the  above  constitutions  to  admonish 
their  parishioners  of  their  duty  in  this  respect  to'  the  church.  If 
they  disregarded  such  admonitions,  they  were  to  be  suspended  ab 
ingressu  ecclesice ;  and  if  they  still  continued  obstinate,  were  to  be 
proceeded  against  with  ecclesiastical  censures.  And  farther,  if  the 
rector,  through  fear  or  indolence,  was  negligent  in  demanding  his 
tithes,  this  neglect  of  the  church's  rights  was  to  be  punished  with 
suspension  till  he  paid  a  fine  to  the  archdeacon.3 

To  this  account  of  the  law  of  tithes  given  by  our  canonist,  it 
does  not  seem  at  all  necessary  to  add  anything  from  our  books  of 
common  law.  It  was  so  expressly  laid  down  by  the  statutes  of 
circumspeete  agatis  and  articuli  cleri^  in  what  cases  they  were 
objects  of  spiritual  or  temporal  jurisdiction,  that  there  had  rarely 
arisen  any  controversy  upon  that  head.  If  they  were  not  converted 
into  lay  chattels,  or  bound  by  any  lay  contract,  or  in  particular 
cases,  as  if  they  did  not  exceed  a  fourth  part  of  the  benefice,  they 
were  clearly  within  the  cognisance  of  the  spiritual  court.  It  must, 
however,  be  remarked,  that  there  is  a  case  in  the  time  of  Edward 
III.  in  the  exchequer,  where  a  king's  debtor  prayed  process  against 
a  person  who  had  part  of  his  goods,  and  so  rendered  him  less  able 
to  satisfy  the  king's  demand ;  upon  which  the  party  appeared,  and 
claimed  the  goods  as  tithe ;  the  other  did  the  same  as  parson ;  after 
this  the  person  brought  in  by  process  pleaded  to  the  jurisdiction. 
This  plea,  we  are  told,  was  not  allowed,  but  the  question  was  held 
to  belong  to  the  exchequer,  because  it  was  the  king's  suit.     The 

'Lynd.,195y.  2  Ibid.,  201  d. 

Ibid.,  196,  197.  *  Vide  ante,  vol.  i.  c.  x. 
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reporter  expresses  'his  surprise,  and  adds,  that  neither  the*  king's 
bench  nor  common  pleas  would  in  like  manner  entertain  suits  for 
tithes.1  This  case  happened  about  twenty  years  after  the  proceed- 
ing for  tithes  by  scire  facias  in  the  temporal  courts  had  been  taken 
away  by  statute.2 

Having  gone  through  the  three  points  of  most  intricacy  in  the 
eommon  course  of  clerical  judicature,  causes  of  matrimony,  of  tes- 
taments, and  of  tithes,  we  shall  pass  on  to  those  which  involve  less 
diseussion,  and  therefore,  though  of  great  importance  in  themselves, 
require  less  attention  in  the  student. 

The  title  of  benefices  eeclesiastieal,  without  touching  the  trial  of 
the  patronage,  belonged  to  this  eourt,  and  might  be 

po  m  ion.  brought  in  question  in  two  ways,  either  upon  the 
avoidance  or  spoliation  of  a  benefice :  the  former  are  declared  to 
belong  to  the  spiritual  judge,  by  stat.  25  Edward  III.  pro  clero, 
ch.  8.  They  might  depend  either  upon  death,  resignation,  depriva- 
tion, creation,  or  cession.  Whether  a  church  was  full  or  not,  or 
the  clerk  properly  qualified,  was  triable  by  this  court.3  The  spoli- 
ation of  a  benefice  was  triable  in  this  court  only  where  a  clerk  was 
in  as  an  incumbent ;  for  if  he  was  in  as  an  usurper  of  the  church, 
which  was  full,  or  as  a  trespasser,  the  remedy  was  by  action  of 
trespass,  and  not  by  suit  for  the  spoliation.4  If  two  incumbents 
were  in,  and  they  claimed  by  different  patrons,  no  spoliation  would 
lie,  because  the  right  of  advowson  came  in  question;  but  where 
they  both  claimed  by  one,  a  suit  for  spoliation  lay.6 

Pensions  granted  out  of  churches,  mortuaries,  and  oblations, 
belonged  to  this  court,  both  by  stat.  circumspecte  agatis,6  and  by 
the  common  law.7  A  pension  might  also  be  sued  for  at  common 
law,  by  writ  of  annuity ;  but  if  the  claimant  went  upon  a  prescrip- 
tion, and  afterwards  sued  for  it  as  a  pension  in  this  eourt,  a  prohi- 
bition would  lie.8  It  was  held,  in  the  time  of  Edward  III.,  in  an 
assize,  to  be  a  good  plea  to  the  jurisdiction  of  the  temporal  court 
to  say  that  the  land  was  a  churchyard:9  this  was  conformable 
with  the  law  before  laid  down  by  Bracton ; 10  and  it  was  once  held, 
that  if  a  person  took  trees  in  a  churchyard,  the  remedy  was  not  by 
trespass,  but  by  suit  in  this  court.11  That  a  parish  or  hamlet  claim- 
ing a  right  to  have  a  curate  to  perform  divine  service,  might  pro- 
ceed to  establish  such  right  in  this  court,  was  considered  as  of  long 
usage ;  notwithstanding,  an  action  upon  the  case  was  held  main- 
tainable for  such  neglect.12  We  find  a  suit  for  withholding  a 
chauntry  was  deemed  good,  upon  consultation ;  which  being  within 
the  same  reason,  gives  sanction,  as  it  should  seem,  to  the  other  case. 
That  parishioners  might  be  cited  in  a  cause  of  contribution  towards 

1  38  Ass.,  20. 

a  Vide  ante,  vol,  i.  o.  vii.    How  matters  of  equity  became  cognisable  in  the  exchequer 
by  reason  of  the  suit  of  the  king,  vide  ante,  vol.  ii, 

'  22  Edw.  IV„  24.  4 44  Edw.  III.,  33. 

5  38  Hen.  VI.,  19,  20.    An  Apologie,  &c,  31.  «  Vide  ante,  vol.  i.  u.  iv 

?  Reg.,  47.  fl  Vide  Goodall,  &o.  »  44  Ass.,  8. 

10  Vide  ante,  vol.  i,  o.  viii,     u  Ktz;  proh.,  26.  »  22  Hen.  VI.,  52. 
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the  reparation  of  the  body  of  a  church,  is  proved  from  the  statute 
circumspecte  agatis;1  from  the  Eegister  ;2  and  from  authorities  in 
the  time  of  Henry  VIII.3 

It  seems  unnecessary  to  adduce  any  authorities  from  our  statutes 
or  books  of  common  law  to  show  what  countenance  had  been 
given  to  the  judicature  of  this  court,  in  the  punishing  of  offences 
that  savoured  of  impiety.  If  a  court  christian  has  any  jurisdic- 
tion at  all,  it  is  surely  in  matters  of  this  nature ;  and  the  legisla- 
ture, instead  of  making  any  special  recognition  of  such  authority, 
has  been  content  to  pass  it  over  under  the  general  description  of 
mere  spiritualia,  or  of  crimes  for  which  the  punishment  of  penance 
used  to  be  inflicted.4  It  is  true,  that  of  late  years  the  legislature 
had  been  induced  to  point  out  certain  new  sectaries  as  objects  of 
particular  animadversion ;  but  they  at  the  same  time  fully  recog- 
nised the  former  authority  of  the  bishops.5 

Perjury  in  an  ecclesiastical  cause  or  matter,  was  an  offence  pro- 
perly cognisable  in  this  court.  Under  the  title  of  perjury  we  come 
to  consider  the  breach  of  a  voluntary  oath,  whether  taken  privately, 
or  publicly  before  an  ecclesiastical  judge,  as  was  common  in  these 
days.  This  has  been  frequently  before  mentioned,  under  the  term 
of  Icesio  fidei,  as  a  disputed  object  of  clerical  judicature.  The  same 
doubt  seems  still  to  have  continued ;  for  upon  comparison  of  some 
cases,  in  this  and  the  foregoing  reigns,  there  is  a  contrariety  that 
stands  in  need  of  some  distinction  to  reconcile  it.  In  the  case  of 
the  vicar  of  Saltash,  who  had  made  an  obligation,  and  had  bound 
himself  to  the  observance  of  it,  by  oath  taken  before  the  pope's 
collector,  it  was  declared  by  Hankford,  justice,  that  no  one  should 
be  sued  before  the  ordinary  for  perjury,  but  where  the  principal 
matter  on  which  the  perjury  arose  was  of  a  spiritual  nature ;  for  if 
it  was  otherwise,  he  might  in  that  manner  be  compelled  to  perform 
lay  contracts,  which  belonged  only  to  the  temporal  courts.6  A  few 
years  after,  it  was  likewise  held,  that  where  a  man  had  stlits  de  lesione 
sworn  to  make  a  feoffment,  he  should  not,  for  the  fi^- 
above  reason,  be  sued  for  breach  of  his  oath  in  the  clerical  court.? 
These  cases,  happened  in  the  reign  of  Henry  IV.  and  the  spirit  of 
them  was  maintained  in  some  opinions  delivered  in  the  two  pre- 
sent reigns.  In  38  Hen.  VI.  the  same  law  was  laid  down  by  Fortes- 
cue  in  the  exchequer  chamber,  and  was  admitted  by  some  others 
of  the  judges,  and  denied  by  none.8  Again,  in  20  Ed.  IV.  it  was 
declared  by  Brian,  that  where  faith  was  made  concerning  a  spirit- 
ual matter,  as  to  pay  tithes  or  to  marry,  the  breach  thereof 
should  be  punished  in  the  spiritual  court ;  but  not  if  it  was  upon 
a  temporal  matter.9  Again,  in  22  Ed.  IV.,  where  an  oath  had 
been  made  for  the  payment  of  money,  the  same  opinion  was  de- 

1  Vide  ante,  vol.'i.  o.  iv.  3  Reg.,  45,  48.  3  F.  N.  B.,  Consult. 

4  Vide  ante,  vol.  i.  c.  iv. 

s  Stat.  2  Hen.  IV.,  o.  15,  and  2  Hen.  V.,  c.  7.     Vide  ante,  vol.  ii. 

6  2  Hen.  IV.,  15.     Bro.  Proem.,  16.  7  11  Hen.  IV.,  83. 

s  38  Hen.  VI.,  29.  9  20  Edw.  IV.,  10. 
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livered ;  but  the  reason  then  given  by  Brian  is,  because  an  action 
would  lie  for  the  money  at  common  law.l  These  opinions  seem 
only  to  confirm  what  had  long  since  been  delivered  by  Bracton.2 

But  notwithstanding  these  declarations  of  the  judges,  it  is  beyond 
question,  that  the  courts  ecclesiastical  did  de  facto  hold  plea  of 
breach  of  oath  and  of  faith  falsified,  or  de  fdei  Icesione,  as  it  was 
termed  (which  was  considered  by  the  canonists,  in  some  respects, 
as  the  breach  of  a  corporal  oath)  even  when  such  oath  or  faith, 
voluntarily  taken,  was  for  confirming  of  a  matter  temporal :  and 
this  appears  not  only  from  the  testimony  of  canonists,  but  from 
decisions  in  our  courts  of  common  law.  It  must  be  recollected  how 
positively  this  object  of  jurisdiction  is  asserted  by  the  constitution 
of  Boniface,  in  the  reign  of  Henry  III.  in  which  it  is  claimed 
absolutely,  without  any  distinction  whether  the  cause  was  spiritual 
or  temporal,3  provided  there  was  no  mention  of  chattels.  Such 
matters  are  also  admitted  to  belong  to  the  clerical  judicature,  by 
the  statute  circumspecte  agatis,  provided  money  was  not  demanded.* 
Conformably  with  this  last  idea,  it  was  held,  in  the  time  of  Edward 
III.  that  though  the  ordinary,  in  such  cases,  could  not  enjoin  the 
party  to  pay  the  debt  according  to  his  oath,  yet  he  might  enjoin 
him  corporal  penance;5  which  opinion  was  confirmed  by  one  in 
the  34  Henry  VI.,  when  it  was  held,  that  where  a  man  bought  a 
horse,  and  swore  upon  the  Evangelists  to  pay  £10  for  it  by  such  a 
day,  if  he  broke  his  faith,  an  action  of  debt  might  be  had  at  com- 
mon law,  and  also  a  suit  pro  Icesione  fidei  in  the  spiritual  court : 
and  it  was  said,  this  would  be  no  prejudice  to  the  spiritual  court, 
because  the  two  proceedings  were  for  different  objects.6  A  new 
turn,  however,  was  given  to  this  doctrine  by  our  courts  of  common 
law  in  the  latter  end  of  Edward  IV. ;  for  it  was  then  declared  by 
Brian  and  Littleton,  without  any  one  contradicting  them,  that  in 
Icesione  fidei  arising  upon  a  temporal  matter,  the  spiritual  court 
might  punish  ex  officio,  but  not  at  the  suit  of  the  party.  This 
latter  opinion  was  adopted  in  the  next  reign,7  and  is  the  latest 
opinion  in  our  books  of  common  law  upon  this  famous  question. 
It  is  thought  the  temporal  judges  required  the  proceeding  to  be 
ex  officio  rather  than  at  the  suit  of  a  party,  because  it  was  pre- 
sumed that  the  party  would  not  prosecute  merely  for  the  punish- 
ment of  the  sin,  but  for  pecuniary  satisfaction  for  the  injury,8 

Lyndwood,  however,  seems  to  entertain  no  such  distinction,  but 
speaks  as  if  the  proceeding  might  be  either  way ;  and  he  gives  the 
form  of  a  libel,  which  he  thinks  so  drawn  as  not  to  be  liable  to  a 
prohibition :  this  we  shall  give  the  reader  at  length,  not  only  to 
illustrate  the  present  point,  but  as  a  specimen,  and  the  only  one, 
of  pleadings  in  this  court.  The  form  of  the  libel  is  as  follows  : — 
A.  proponit  injudicio  contra  B.  qudd  idem  B.  fidei  sua  interpo- 

1  22  Edw.  IV.,  20.  2  Vide  ante,  vol.  i.,  455.  s  TWd. ,  vol  ii    79 

*Ibid.,  vol.  ii.,  217.  "22  Ass.,  70.    Fitz.  Prohib.,  2.         «  34  Hen.  VI    '70 ' 

'  12  Hen.  VII.,  22.  8  See  An  Apologie,  &c,  part  i.,  48-52. 
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sitione  (or  juramento  suo  medio)  promisit  et  se  astrinxil  dicto  A . 
decern  libras  tali  die  fideliter  soluturum;  quia  tamen  fidem  (or 
juramenium)  idem  B.  dicto  die  adveniente  promissum  suum  hujus- 
modi  non  servando,  sed  contra  illud  temere  veniendo  damnabiliter 
violavit,  minus  canonice  prostendens  se  dictce  fidei  suae  (or  jura- 
menti)  interpositione  hujusmodi  vinculo  non  ligari,  cum  re  verd 
fidei  interpositio  (or  juramenium)  hujusmodi  ipsum  ad  prcemissa 
fideliter  servanda,  secundum  jus  divinum,  et  instituta  canonica,  sub 
poena  pecatti  mortalis  effectualiter  astrinxerit,  et  astringat.  Quarb 
facta  fide,  quae  requiritur  in  hdc  parte,  petit  pars  dicti  A.  per  vos 
dominum  judicem  antedictum  pronunciari,  decerni,  et  declarari 
supradictum  B.  prosfatce  suae  fidei  interpositione  (or  juramenti  vin- 
culo) ad  servandum  et  implendum  promissa  de  jure  divino,  etjuxta 
canonica  instituta  effectualiter,  et  sub  poena  peccati  mortalis  dstric- 
tum  et  ligatum  fuisse,  et  esse,  nee  non  eundem  B.  fidem  suam  (or 
juramenium)  hujusmodi  temere  violdsse,  ac  pro  violatione  ipsa 
canonice  puniendum  fore,  etpuniri  debere.1 

Thus  far  of  offences  of  the  first  class ;  next  as  to  those  of  the 
second,  concerning  which  there  is  abundance  of  common-law  testi- 
monies. As  to  usury,  we  find  it  declared  by  stat.  15  Ed.  III.  c.  5, 
that  the  king  should  have  conusance  of  usurers  dead,  and  the 
ordinaries  of  such  as  were  alive.  This  divided  empire  was  noticed 
before  from  Glanville.2 

Notwithstanding  defamation  is  mentioned  in  the  statutes  of 
circumspecte  aqatis  and  articuli  cleri  as  an  object  of  „  . 
spiritual  cognisance,  without  adding  any  qualification 
as  to  the  nature  of  the  defamation,3  yet  an  exception  had  been 
lately  introduced,  similar  to  that  which  governed  in  many  other 
points  of  disputed  jurisdiction.  It  seems,  from  the  tenor  of  Hank- 
ford's  argument  in  the  case  of  the  vicar  of  Saltash,  before  quoted, 
that  if  the  defamation  arose  on  a  temporal  cause,  it  was  held  not 
to  be  cognisable  in  the  ecclesiastical  court.4  So  in  the  reign  of 
Edward  IV.  it  was  said,  that  where  a  person  charged  another  with 
a  robbery,  the  party  defamed  could  not  sue  in  the  spiritual  court, 
because  he  might  have  an  action  at  common  law ;  and  where  an 
action  of  trespass  was  brought  for  goods  taken,  and  the  defendant 
sued  in  the  spiritual  court  for  defamation,  a  prohibition  was 
granted.6  There  is  also  in  the  Eegister  a  prohibition  to  a  suit  for 
defamation,  where  a  person  had  been  a  witness  on  an  inquisition 
taken  for  the  king,  and  the  party  affected  revenged  himself  in  this 
manner  for  the  loss  he  thereby  was  likely  to  sustain.6  We  have  seen 
that  a  statute  was  made  in  the  reign  of  Edward  III.  declaring  that 
a  prohibition  should  go  to  all  suits  for  defamation  against  indictors7 

The  laying  of  violent  hands  on  a  clerk  was  an  offence  that  was 
expressly  assigned  to  the  cognisance  of  the  spiritual  court  by  the 

1  Lynd.,  313  o.  2  Vide  ante,  vol.  i.,  119.  3  Ibid.,  vol.  ii.,  217,  291. 

*  2  Hen.  IV.,  15.  *  18  Edw.  IV.,  6.  «  Keg.,  42. 

i  Vide  ante,  vol.  ii,  459.     Vide  An  Apologia,  &c,  56. 
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statutes  of  circumspecie  agatis  and  of  articuli  cleri,1  and  it  now- 
rested  entirely  upon  the  distinction  there  laid  down ;  for  it  was 
held  in  22  Ed.  IV.  that  if  a  man  beat  a  clerk,  and  he  sued  him  in 
this  court  for  his  sin  of  excommunication,  he  did  well ;  but  if  he 
sued  there  for  amends,  a  prohibition  would  lie.2  That  sacrilege 
was  both  a  spiritual  and  temporal  crime,  appears  by  some  cases  at 
eommon  law  of  a  very  early  date ;  where  it  is  laid  down,  that  in 
case  of  goods  stolen  out  of  a  church  or  churchyard,  the  owner 
might  sue  for  them  in  this  court ;  the  same  of  trees  growing  in  a 
churchyard.3  According  to  Lyndwood,  this  was  now  deemed  both 
a  spiritual  and  temporal  crime.4  Dilapidations  were  an  object  of 
spiritual  censure ;  for  in  the  time  of  Henry  IV.  it  was  held  by  Tir- 
whit,  that  if  an  ecclesiastical  person  made  waste  of  a  benefice,  he 
should  be  deposed  as  a  dilapidator  of  his  church  ;  and  deposition 
was  an  act  of  the  spiritual  judge.5  We  have  the  authority  of 
Lyndwood  for  saying  that  ineest,  whoredom,  and  any  incontinence, 
simony,  usury,  heresy,  perjury,  witchcraft,  fortune-telling,  drunken- 
ness, and  the  like  disorders  and  immoralities  were  crimes  punish- 
able in  the  spiritual  court.6 

Such  was  the  mode  of  proceeding,  and  such  were  the  objects  of 
Ecclesiastical  jurisdiction  in  our  ecclesiastical  courts.  It  is  next  to 
courts.  he  geen  wnat  courts  these  were,  and  who  presided  in 
them.  This,  after  what  has  already  been  said,  need  not  detain  us 
long.  An  English  bishop,  consistent  with  the  scheme  we  have  just 
given  from  the  eanon  law/  had  spiritual  jurisdiction  through  his 
whole  diocese.  The  person  who  executed  all  of  this  charge  which 
did  not  belong  to  the  bishop  by  reason  of  his  order,  was  called  a 
chancellor;  though  it  is  remarkable  that  he  is  not  so  named  in  any 
of  the  commissions  he  holds,  nor  executes  the  proper  duty  of  a 
chancellor.  In  early  times,  it  is  said  that  bishops  had  such  an 
officer,  who  kept  their  seals.  The  chancellor  of  a  bishop  in  this 
country  usually  holds  two  offices,  that  of  vicar-general,  and  that  of 
official  principal ;  both  which  have  been  mentioned  as  appoint- 
ments known  to  the  canon  law.8  The  first  was  to  exercise  juris- 
diction purely  spiritual,  as  visitation,  correction  of  manners,  grant- 
ing institution,  and  a  general  inspection  and  superintendence  of 
things  for  the  preservation  of  discipline  and  good  government  in 
the  church.  The  business  of  the  latter  (in  which  we  are  more  par- 
ticularly interested)  was  to  hear  causes.  Though  these  two  offices 
have  been  usually  granted  together,  yet  there  are  instances  of 
vicars-general  being  appointed  separately,  upon  occasional  absence 
of  the  bishop ;  which,  indeed,  was  the  original  design  of  such  an 
establishment. 

The  authority  of  a  chancellor,  like  that  of  his  bishop,  is  generally 
given  so  fully  as  to  extend  over  the  whole  diocese  to  all  matters 

1  Vide  ante,  vol.  ii.,  215,  292.  *  22  Edw  IV 

'4  Hen.  III.  and  17  Hen.  III.    Fitz.  Prohib..  14,  26.  4Lynd    315  a 

5  2  Hen.  IV.,  9.  *  Lynd,  >  96  0.  1  ride  ante)  4i  8  jj^'^  6  4' 


CHAP.  XXVI.]  ECCLESIASTICAL  COURTS.  107 

and  causes  ecclesiastical.  But  a  bishop  might  create  some  excep- 
tions to  this  general  jurisdiction,  by  giving  a  limited  one  to  a  com- 
missary. A  commissary's  authority  was  restricted  to  certain  places, 
and  to  certain  causes.  These  officers  correspond  with  what  the 
canonists  called  officiates  foranei,1  as  if  restrained  cuidam  foro 
only,  of  the  diocese.  Another  exception  to  the  jurisdiction  of  the 
chancellor  was  that  of  an  archdeacon.  In  some  archdeaconries, 
partly  by  grants  from  the  bishop,  and  partly  by  custom,  the  arch- 
deacon exercises  both  spiritual  and  judicial  authority ;  and  this, 
as  to  causes  and  things,  is  of  more  or  less  extent  in  different  places ; 
and  in  some  is  peculiar  and  exempt  from  the  bishop,  in  others 
only  concurrent.  But  this  limited  jurisdiction  of  the  archdeacon 
differs  from  that  of  the  commissary,  and  also  of  the  chancellor, 
inasmuch  as  he  does  not  receive  it  by  delegation,  but  has  it  jure 
ordinario,  as  ordinary ;  and  where  he  does  not  preside  himself,  he 
appoints  an  official,  who,  from  his  restriction  to  certain -places  and 
causes,  may  be  resembled  to  the  commissary  of  the  bishop.  The 
title  given  to  all  spiritual  courts  was  that  of  consistory. 

Thus  there  was  in  every  diocese  a  court  held  before  the  official 
principal  of  the  bishop ;  and  in  some  there  was  also  one  held  by 
the  bishop's  commissary,  and  by  the  official  of  some  archdeacon. 
1  Besides  these,  there  were  courts  of  the  archbishops  who  had  two 
jurisdictions  ;  one  diocesan,  like  the  other  bishops,  the  other  was  a 
superintendence  over  the  bishops  of  their  respective  provinces. 
The  Archbishop  of  Canterbury  was  considered  as  legatus  natus  in 
England.2  He  had  five  courts ;  the  court  of  arches,  two  courts  of 
peculiars,  the  court  of  audience,  and  the  prerogative  court.  The 
former  was  usually  held  in  Bow  Church,  called  ecclesia  sanctce 
Marice  de  arcubus ;  and  so  from  the  church  this  court  was  called 
curia  de  arcubus ;  and  it  was  held  by  the  official  principal  of  the 
archbishop,  called  officialis  de  arcubus.  The  court  of  peculiars 
was  held  by  the  dean  of  the  peculiars,  having  jurisdiction  over  the 
thirteen  parishes  called  the  peculiars  of  the  archbishop  in  London : 
the  dean  used  also  to  hold  his  court  in  Bow  Church.  The  other 
court  of  peculiars  was  held  by  the  same  person  by  the  title  of 'judge 
of  the  peculiars,  and  he  had  jurisdiction  over  fifty-seven  parishes 
lying  in  different  dioceses  and  not  subject  to  the  bishop  or  arch- 
deacon, but  to  the  archbishop.  The  court  of  audience  used  to  be 
held  in  the  archbishop's  palace  before  auditors,  who  heard  such 
matters,  whether  of  contentions  or  voluntary  jurisdiction,  as  the 
archbishop  thought  fit  to  reserve  for  his  own  determination  :  they 
prepared  evidence  and  other  materials  to  lay  before  the  archbishop 
for  his  decision.  This  was  afterwards  removed  from  the  arch- 
bishop's palace,  and  the  jurisdiction  of  it  exercised  by  the  master, 
or  official  of  the  audience,  who  held  his  court  in  the  consistory 
place  at  St  Paul's.  The  great  offices  of  the  official  principal  of 
the  archbishop,  dean,  or  judge  of  the  peculiars,  and  official  of  the 

1  Vide  ante,  6.  a  Ibid. 
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audience,  have  since  been  united  in  one  person,  under  the  general 
name  of  dean  of  the  arches,  who  is  also  vicar-general  of  the  arch- 
bishop, i  These  courts  are  at  present  all  held  in  Doctors'  Commons, 
as  is  also  the  prerogative  court  by  the  judge  of  the  prerogative 
court.  This  court  was  for  the  cognisance  of  all  wills,  where,  the 
testator  having  bona  notabilia,  the  proof  and  administration,  ac- 
cording to  Lyndwood,  belonged  to  the  archbishop  by  a  special 
prerogative.2  The  curia  de  arcuhus  was  known  under  that  name 
long  before  the  reign  of  Henry  II. 

All  suits  were  to  be  commenced  in  the  court  of  the  official  prin- 
cipal of  the  diocese,  unless  the  place  where  the  cause  of  suit  arose 
was  within  a  peculiar  and  exempt  jurisdiction,  whether  of  an  arch- 
deacon or  the  archbishop ;  and  then  before  the  official  of  the  former, 
or  the  dean  or  judge  of  the  peculiars  of  the  latter,  as  the  case  might 
be.  There  lay  an  appeal  from  the  archdeacon  or  his  official  to  the 
bishop,  that  is,  to  his  official  principal ;  and  from  the  official  prin- 
cipal of  the  bishop  to  the  archbishop,  that  is,  to  his  official  prin- 
cipal ;  for  the  consistory  of  the  official  principal  being  in  effect 
only  the  court  of  the  bishop,  the  appeal,  if  to  him,  would  be  db 
eodem  ad  eundem.  From  the  archbishop  the  regular  course  of 
appeal  was  to  the  pope.  No  appeal  could  be  carried  per  saltum 
from  the  archdeacon  to  the  archbishop ;  though  a  rule  of  the  canon 
law,  as  we  have  seen,  allowed  such  premature  appeal  to  the  pope  in 
any  stage  of  the  proceeding.'' 

Such  were  the  ecclesiastical  courts,  and  such  their  dependence 
on,  and  relation  to,  each  other.  Such  they  still  continue,  with 
very  little  alteration,  except  in  the  point  of  papal  revision  and  con- 
trol, which  was  taken  away  in  the  reign  of  Henry  VIII. 

The  common-law  jurisdiction,  by  which  the  spiritual  court  was 
controlled  and  circumscribed,  seemed  of  late  to  be  en- 
larging its  powers  of  attack;  for  prohibitions,  which 
hitherto  had  been  confined  to  the  chancery  and  king's  bench,  were 
now  held  by  all  the  judges  of  the  common  pleas,  upon  view  of 
former  precedents,  to  belong  also  to  that  court.  But  they  made 
the  following  distinction  between  this  court  and  the  others :  that 
in  this  there  must  always  be  an  original  writ  depending  for  the 
same  matter,  otherwise  they  had  no  authority  to  prohibit :  instead, 
therefore,  of  granting  prohibition,  as  the  king's  bench,  in  the  first 
instance,  the  course  was  to  get  an  original  writ  of  prohibition  out 
of  chancery,  returnable  in  the  common  pleas,  commanding  the 
justices  to  make  attachment.  It  was  on  the  same  occasion  agreed 
that  the  common  pleas  had  authority,  in  the  like  manner,  to  grant 
writs  of  consultation.4 

The  reader  has  been  detained  so  long  with  the  detail  of  the 

Provincial   juridical  system  which  prevailed  in  our  ecclesiastical 
constitutions,  courts  at  this  time,  that  he  will  probably  be  content 

1  Johns.,  2S4,  257.   Gibs.,  1004.  2  Vide  ante,  77. 

»  Gibs.,  1036.  ♦  38  Hen.  VI.,  14. 
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■with  a  slight  notice  of  what  was  done  by  the  clerical  legislature. 
Our  attention  has  not  been  drawn  to  the  transactions  of  the  pro- 
vincial synods,  since  we  mentioned  the  constitutions  of  Archbishops 
Peckham  and  Winchelsey,  in  the  reign  of  Edward  I.  From  that 
period  down  to  the  present,  the  Archbishops  of  Canterbury  had 
held  many  provincial  synods,  and  made  various  constitutions  there- 
in. In  1322  a  synod  was  held,  and  constitutions  made  by  Walter 
Eeynolds;  in  1328,  1330,  1332,  by  Simon  Mepham  ;  in  1342  and 
1343,  by  John  Stratford;  in  1351,  1359,  and  1362,  by  Simon 
Islep  ;  in  1367,  by  Simon  Langham ;  in  1378,  by  Simon  Sudbury  ; 
in  1391,  by  William  Courtney;  in  1398,  by  Eodger  Walden ;  in 
1408,  by  Thomas  Arundel;  in  1415,  1416,  1430,  1434,  and  1439, 
by  Henry  Chichley ;  in  1445,  by  John  Stafford.  While  the  pro- 
vince of  Canterbury  was  thus  regulated  by  the  care  and  industry 
of  successive  prelates,  there  appear  no  provisions  made  for  the  like 
purpose  by  the  archbishops  of  the  other  province,  except  the  con- 
stitutions of  William  de  la  Zouche  in  1350 ;  those  of  John  Thorsby 
in  1363,  which  were  partly  a  republication  of  those  of  the  former 
prelate ;  and  those  of  John  Kemp  in  1444,  which  were  partly  tran- 
scribed from  some  of  Winchelsey's  in  1305.  This  seemed  a  defect 
in  the  clerical  polity ;  to  remedy  which,  and  to  reduce  the  order, 
discipline,  and  judicature  of  the  national  church  to  some  uniformity, 
it  was  provided  in  1462,  in  a  convocation  of  the  clergy  of  York, 
held  by  William  Booth,  that  the  effect  of  the  constitutions  of  the 
province  of  Canterbury,  had,  and  observed,  and  being  nowise  repug- 
nant or  prejudicial  to  those  of  York,  should  be  admitted  into  that 
province,  but  not  otherwise,  nor  in  any  other  manner;  and  for 
that  purpose  should  be  inserted  and  incorporated  with  them.1 
Thus  was  a  body  of  national  canons  collected  for  the  observance  of 
the  whole  kingdom.  As  matters  of  discipline  were  firmly  settled 
according  to  the  Eomish  scheme,  and  the  principal  opposition  to  it, 
which  had  been  raised  by  Wickliff 's  followers,  was  now  silenced,  the 
convocations  had  little  of  moment  to  engage  their  attention ;  and 
we  accordingly  find  nothing  of  importance  added  to  the  above  body 
of  constitutions.  The  whole  of  these,  from  the  time  of  Lanfrane 
as  far  down  as  1430,  were  digested  and  commented  on  by  Lynd- 
wood,  and  in  that  form  presented  a  valuable  depository  of  English 
ecclesiastical  law. 

There  is  no  mention  that  the  first  of  the  kings  whose  reigns  we 
have  now  been  reviewing  took  any  personal  concern  The  king  and 
in  providing  for  the  improvement  of  our  law,  or  showed    government. 
any  remarkable  regard  for  it  (a).     The  following  facts  related  of 

(a)  Any  man  might  have  an  "attorney-general,"  which  meant  originally  an  attor- 
ney authorised  or  appointed  to  sue  generally,  and  not  merely  in  particular  matters 
(Year-book,  39  Hen.  F/.,fol.32).  In  the  patent  rolls  (11  Henry  I V.  Rot.  Pari.,  237),  "W. 
attornatus  regis  in  communi  banco  et  in  aliis  curiis  locis  quibuscunque  ad  placitum 
regis"  (Rot.  Pari.,  237).  "  Thos.  Tykall  attornatas  domini  regis  in  communi  banco, 
1  Johnson's  Canons,  vol,  ii.,  1463. 
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Edward  IV.  place  him  in  a  different  light.  It  is  said  by  the 
writer  of  the  History  of  Crowland  Abbey,  that  this  king  went  in 
person  with  the  judges  to  try  criminals  in  different  parts  of  the 
kingdom ;  nemini,  etiamsi  domestico  suo,  parcens,  quo  minus  laqueo 
penderet,  si  in  furto  vel  latrocinio  deprehensus  fuerit.1  We  are 
told  also,  that  in  the  second  year  of  his  reign  he  sat  three  days 
together,  in  Michaelmas  term,  in  the  court  of  king's  bench ;  to 
which  attendance  he  was  excited  by  a  strong  desire,  it  is  said,  to 
understand  the  law.2 

et  in  omnibus  aliis  ouriio  quam  diu  se  bene  gessent"  {Rot.  Pari.,  256).  The  character  of 
this  kiug's  rule  has  already  been  described.  That  rule  was  as  perfectly  absolute  and 
as  entirely  arbitrary  as  any  rule  could  possibly  be  ;  and  it  will  appear,  upon  a  little 
attention,  manifest  that  the  accession  of  Edward  IV.,  and  not  of  Henry  VII.,  was  the 
true  era  of  the  rise  of  arbitrary  power  in  this  country.  No  doubt  the  policy  of 
arbitrary  power  was  more  persistently  pursued  and  thoroughly  carried  out  by  the 
sovereigns  of  the  Tudor  dynasty ;  but  it  was  begun  in  the  reign  of  Edward ;  and  his 
successors,  either  of  his  own  or  of  the  succeeding  dynasty,,  had  only  to  pursue  the 
same  policy,  and  by  the  same  means.  That  policy,  and  the  means  by  which  it  was 
carried  out,  might  be  described  by  one  word — terrot.  The  reign  of  Edward  was 
neither  more  nor  less  than  a  reign  of  terror,  and  that  reign  of  terror  was  kept  up  by 
his  successors.  It  was  a  reign  of  terror  established  by  means  of  arbitrary  executions, 
which  could  not  have  been  ventured  upon  by  a  sovereign  whose  power  was  not 
entirely  absolute  and  arbitrary.  And  from  his  accession  to  the  end  of  the  long  reign 
of  Elizabeth,  there  was  scarcely  a  year  during  which  that  reign  of  terror  was  not 
kept  up,  and  there  was  no  time  during  which  amy  man's  life  was  safe  who  durst 
oppose  the  will  of  his  sovereign.  Throughout  that  long  period,  a  period  of  about  a 
century,  hardly  ten  years  elapsed  without  some  terrible  arbitrary  execution,  to  strike 
terror  into  men's  minds,  and  appal  them  with  the  thought  of  the  frail  tenure  upon 
which  they  held  their  lives.  It  has  been  seen  that  Edward,  not  only  upon  his  acces- 
sion, but  some  time  afterwards,  sought  to  terrify  the  nation  into  submission  by  numer- 
ous executions  under  martial  law.  Some  years  afterwards  there  came  the  dreadful 
deed,  the  murder  by  the  king  of  his  brother,  by  means  of  that  terrible  engine  of 
destruction,  a  bill  of  attainder — the  worst,  if  not  the  first,  instance  of  that  dread 
power,  so  often  afterwards  to  be  fatally  abused.  "  The  blood  which  he  shed,"  says  the 
learned  Lingard,  "  intimidated  his  friends  no  less  than  his  foes,,  and  both  lords  and 
commons  during  his  reign,  instead  of  contending,  like  their  predecessors,  for  the 
establishment  of  rights  and  the  abolition  of  grievances,  made  it  their  principal  study 
to  gratify  the  royal  pleasure  "  (Hist.  Eng.,  vol.  iv.,  c.  2).  And  the  historian  adds  in  a 
note,  "  We  shall  search  in  vain  on  the  rolls  for  such  petitions  as  were  presented  to 
the  throne  by  the  commons  in  former  reigns  "  (Ibid.)  Hence  "  every  opposition  to 
his  government  was  suppressed  almost  as  soon  as  it  was  formed"  (Ibid.)  It  was 
naturally  considered  that  a  monarch  who  would  not  spare  his  brother,  would  not  be 
likely  to  spare  any  subject ;  and  the  subservient  parliament  had  already  attainted  a 
host  of  those  who  were  obnoxious  to  him,  and  were  ready  to  attaint  any  others  at  his 
bidding.  His  ministers  were  men  who  had  been  already  attainted,  whose  lives  were 
in  his  hands,  and  who  could  only  obtain  mercy  by  subserviency.  Thus  it  was  with 
MortoD,  afterwards  cardinal  and  chief  minister  under  Henry  VII.  and  thus  it  was 
with  Portescue,  who  had  been  lord  chief-justice  under  Henry  VI.  The  change 
which  had  taken  place,  and  the  contrast  between  the  spirit  of  the  last  reign  and  the 
present,  cannot  be  better  illustrated  than  by  a  passage  from  his  treatise  De  Laudibus 
Legum  Angliw,  written  during  the  last  reign,  and  the  system  of  rule  established  with 
his  assent.  In  that  treatise  he  had  laid  down  that  the  English  was  not  an  absolute, 
but  a  limited  monarchy.  "  The  former,"  he  said,  "  was  the  offspring  of  force  and  con- 
quest, so  that  the  will  of  the  prince  was  law ;  but  in  the  latter,  which  arose  from  the 
free  will  of  the  people,  the  king  could  not  make  laws,  nor  take  the  goods  of  his  sub- 
jects without  their  consent "  (c.  9, 14).  Edward,  however,  reigned  as  an  absolute  sove- 
reign—a reign  of  terror  was  established.  This  reign  of  terror  was  maintained  by 
trials  and  executions  for  treason,  on  mere  proof  of  words  spoken  against  the  title  of 
the  king  (State  Trials,  i.,  s.  94  ;  Cro.  Oar.  120)  ;  and  he  was  enabled  to  maintain  it  the 
1  Gale,  vol.  i.,  559.  Bar.  Stat.,  419.  J  Truss.  Cont.  of  Dan.,  184.    Bar.  Stat.  429. 
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The  king's  attorney  was  the  only  law  officer  of  the  crown  of  that 
kind  till  the  reign  of  Edward  IV.1  In  the  first  year  of  that  reign 
we  find  Eichard  Fowler  was  made  solicitor  to  the  king,  and  in  11 
Edward  IV.  William  Husee2  was  appointed  attorney-general  in 
England  (the  first  mention  we  have  of  this  title) :  attomatus 
generalis  in  Anglid  cum  potestate  deputandi  clericos  ac  officarios 
subse  in  qualiter  cunque  curid  de  recordo  (a).  This  officer  used  to 
he  appointed  for  life. 

Though  the  House  of  Commons  had  acquired  a  great  weight  in 
the  constitution  during  the  previous  reigns,  particularly  under  the 
house  of  Lancaster,  there  is  no  mention  of  their  having  concerned 
themselves  in  parliamentary  judgments  of  life  and  death.  But  at 
length  a  politic  prince  found  it  convenient  to  make  one  of  them, 
to  give  colour  to  the  prosecution  of  a  great  and  obnoxious  man,  and 
by  that  measure  paved  the  way  for  fixing  the  commons  on  thi» 
legislative  right.  This  was  in  the  proceedings  against  the  Duke  of 
Clarence,  in  the  17th  year  of  Edward  IV.  What  makes  thus  mora 
remarkable  is,  that  it  was  at  a  time  when  the  Steward  of  England 
presided,  and  the  lords  might  seem  to  be  no  longer  acting  in  their 
parliamentary  character,  but  simply  as  a  court.  The  king,  on  this 
occasion,  was  in  the  house,  and  appeared  in  the  light  of  a  prose- 
cutor, for  he  was  the  person,  and  the  only  one,  who  enforced  the 
charge  against  the  duke.  Some  evidence  was  produced.  The 
House  of  Lords  were  of  opinion  that  the  evidence  was  sufficient, 

more  easily  by  reason  of  the  entire  prostration  of  the  aristocracy  through  the  long 
wars  of  the  Roses.  The  disastrous  results  of  these  wars  form  the  key  to  the  legal 
history  of  this  reign.  The  aristocracy  being  prostrated,  and  constitutional  gurantees 
entirely  absent,  the  people  were  at  the  mercy  of  the  crown,  and  mere  misdemeanours 
against  it  were  punished  with  cruel  and  illegal  severity.  How  terrible  his  rule  was, 
a  single  incident  will  illustrate.  "  In  the  time  of  Edward  IV.  one  Davis  struck  one 
with  his  fist  in  Westminster  Hall,  during  the  sitting  of  the  court,  and  threatened  to 
hang  him  if  he  gave  evidence  against  such  a  felon  ;  for  which,  upon  indictment  con- 
fessed, he  was  adjudged  to  perpetual  imprisonment,  to  forfeiture  of  lands,  tenements, 
and  goods,  and  to  have  his  right  hand  struck  off  at  the  standard  in  Chepe"  {Dyer, 
188).  Such  things  were  done  in  England  so  long  after  the  great  charter,  and  in  utter 
violation  of  its  fundamental  provision  that  no  man  should  lose  life  or  limb  save  by  the 
judgment  of  his  peers  or  the  law  of  the  land.  It  need  hardly  be  said  that  there  was  no 
pretence  of  legality  for  a  sentence  of  such  cruelty.  The  utmost  that  could  be  legal  was 
fine  and  imprisonment,  both  to  be  moderate,  according  to  the  provisions  of  the  char- 
ter. It  is  very  observable  how  the  precedents  of  cruelty  and  tyranny  thus  set  were 
afterwards  followed  by  the  sovereigns  of  the  Tudor  dynasty.  The  very  sanguinary 
punishment  just  narrated  as  inflicted  contrary  to  law  under  Edward  IV.  was  actually 
enacted  into  law  under  Henry  VIII.;  and  Edward's  successors  only  followed  his 
example  in  establishing  a  reign  of  terror  by  means  of  executions  under  bills  of  attain- 
der. There  is,  indeed,  a  striking  resemblance  in  this  respect  between  the  reign  of 
Edward  IV.  and  Henry  VII.  or  Henry  VIII.,  and  they  have  this  further  resemblance, 
that  the  rise  of  royal  absolutism  under  Edward  was  marked  by  a  disposition  to  assert 
that  supremacy,  even  in  ecclesiastical  affairs,  which  was  established  under  Henry  VIII. 
(a)  The  appointment  of  these  law  officers  of  the  crown  marks  an  important  era  in 
the  history  of  our  law,  and,  in  itself,  would  serve  to  characterise  the  reign  as  the  era 
of  the  full  and  effective  enforcement  of  the  claims  of  the  crown,  and  the  consequent 
progress  in  the  development  of  the  royal  prerogative,  and  its  rapid  rise  to  that  abso- 
lute supremacy  which,  in  the  next  reign,  marked  the  establishment  of  arbitrary 
power.     Husee  (or  Hussey)  was  chief  justice  under  Henry  VII. 

1  Dugd.  Chron.  Series,  69.  2  Ibid.,  71. 
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and  therefore  proceeded  to  condemnation,  the  Duke  of  Bucking- 
ham, for  that  time  high-steward,  pronouncing  the  sentence;  but 
the  execution  was  delayed.  The  charge  against  this  unhappy 
prince  was  that  of  treason,  with  the  overt  acts  of  using  incanta- 
tions and  spreading  reports  of  the  king's  illegitimacy ;  but  his  prin- 
cipal crime  was  aspersing  the  judges  and  juries  who  had  concurred 
in  the  condemnation  of  Burdet  and  Stacy,  two  of  his  friends.1  The 
king  resolved  to  make  this  blow  at  his  brother's  life  as  sure  as  pos- 
sible, thinking,  perhaps,  that  the  charge  of  treason  was  so  slight 
as  to  need  something  extraordinary  to  give  effect  to  it,  or  because 
the  opinions  of  people  had  taken  another  turn  upon  this  point  of 
parliamentary  jurisprudence.  Whatever  the  cause,  the  king  took 
the  following  measure :  he  directed  the  speaker  of  the  House  of 
Commons  and  the  members  to  be  called  before  the  other  house, 
where  a  rehearing  .of  the  whole  matter  was  had  in  their  presence. 
After  this  sanction,  it  was  thought  the  duke  might  be  executed 
with  safety,  which  was  accordingly  done. 

We  do  not  find  that  any  formal  act  was  made  to  testify  the  con- 
currence of  the  whole  parliament  in  this  judgment  of  attainder ; 
however,  the  precedent  of  calling  in  the  House  of  Commons  to 
assent  to  a  prosecution  and  sentence  must  have  had  a  great  effect 
towards  encouraging  them  in  maintaining  this  claim.  The  notions 
of  what  was  law  and  what  was  legislation  had  become  too  well 
settled  and  distinguished  for  it  to  be  longer  endured  that  the  law 
should  be  altered  by  any  judgment  less  than  a  legislative  act,  or 
that  any  transaction  should  have  the  force  of  an  act  which  was  not 
assented  to  by  the  whole  parliament.  The  commons,  by  repeated 
revolutions  in  the  government,  had  now  risen  to  such  importance 
that  they  could  be  no  longer  overlooked.  These  considerations  had 
operated  so  far  in  the  time  of  Bichard  III.  that  he  ventured  to  make 
no  judgment  by  the  assent  of  the  lords  alone,  either  on  petitions  in 
private  matters,  or  in  the  prosecution  of  offenders ;  but,  in  both 
cases  the  aid  of  parliament  was  only  to  be  obtained  by  a  formal 
and  complete  act  of  the  legislature.  These,  from  the  particular 
occasion  of  them,  were  called  private  acts. 

Several  attainders  and  several  alterations  in  property  were  made 
in  the  short  reign  of  that  usurper  by  these  private  bills,  and  this 
example  was  followed  in  the  succeeding  reigns.  Thus  have  we 
seen  the  original  judicature  of  parliament,  which  at  first  resided 
in  the  king  and  lords,  participated  by  the  commons,  and  at  length 
become  a  mere  act  of  legislation.  The  remaining  judicial  autho- 
rity which  they  still  retained  was  that  of  a  court  of  error,  and  of 
being  their  own  judges  in  cases  of  life  and  death,  and  of  deciding 
on  impeachments  by  the  House  of  Commons. 

Littleton  was  a  judge  of  the  common-pleas  in  the  reign  of  Ed- 
Littleton     war4  IV-'  and  composed  his  book  of  Tenures  for  the  use 
of  his  son,  to  whom  it  is  addressed.     It  contains  three 

1  Hot.  Pari.,  vol.  vi.,  193. 
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books ;  the  first,  upon  estates ;  the  second,  upon  tenures  and  ser- 
vices ;  which  two  were  designed  to  explain  more  at  large  the  prin- 
cipal subject  of  the  old  book  of  tenures :  the  third  discourses  of 
several  incidents  and  consequences  of  tenures  and  estates.  This 
little  treatise  has  acquired  more  notice  than  any  other  book  in  the 
law ;  which  is  to  be  ascribed  partly  to  the  nature  of  the  subject, 
partly  to  the  manner  in  which  it  is  treated,  and  partly  to  the  great 
character  of  the  writer  when  a  judge. 

The  learning  of  real  property  had  in  the  reign  of  Edward  III. 
been  cultivated  with  a  minute  attention:  the  period  which  had 
elapsed  from  that  reign  to  the  time  when  our  author  wrote,  had 
produced  many  additions  and  modifications  of  it,  till  this  branch 
had  grown  into  a  very  refined  system,  constituting,  in  every  respect, 
the  most  intricate  part  of  our  jurisprudence.  These  later  determin- 
ations had  rendered  the  old  treatises  of  the  law  in  a  great  degree 
obsolete.  Bracton,  though  more  full  than  any  of  the  rest,  being 
more  ancient,  afforded  no  light  in  that  sort  of  questions  which  were 
now  usually  canvassed,  and  many  of  which  bad  originated  entirely 
since  his  time :  still  less  was  to  be  expected  from  Fleta,  Britton, 
and  The  Mirror,  though  of  a  later  age.  In  this  state  of  things,  it 
was  an  undertaking  much  to  be  wished,  that  some  one  should  ex- 
plain in  a  methodical  way  the  new  learning  that  had  arisen  on  the 
subject  of  tenures  and  estates.  This  our  author  has  done,  with  a 
felicity  which  has  placed  him  in  a  rank  above  all  writers  on  the 
English  law. 

If  we  inquire  what  is  the  excellence  which  has  entitled  this 
writer  to  so  high  a  character,  it  will  be  found  to  be  of  a  particular 
kind.  It  is  not  an  accurate  arrangement  of  his  subject ;  not  a 
remarkably  apt  division  of  his  matter ;  not  a  strict  adherence  even 
to  his  own  plan,  by  preserving  a  close  connexion  between  the  matter 
and  title  of  a  chapter :  in  all  which  he  is  sometimes  more  defective 
than  writers  of  inferior  note :  the  excellence  of  Littleton  seems  to 
consist  in  the  great  depth  of  his  learning,  and  simplicity  of  his 
manner ;  in  a  comprehensive  way  of  thinking,  and  a  happy  method 
of  explaining ;  with  a  certain  plainness  yet  significance  of  style  that 
is  always  clear  and  expressive. 

This  author  usually  quotes  no  authority  for  what  he  advances. 
In  this,  however,  he  does  not  differ  much  from  his  contemporaries, 
who  even  in  their  arguments  and  opinions  delivered  in  court,  had 
not  got  into  that  practice  of  vouching  authorities  which  has  ob- 
tained so  much  since.  Whenever  he  has  a  point  to  handle  which 
is  not  thoroughly  settled,  he  generally  states  the  different  opinions 
on  it,  and  then  gives  his  own  reasons  for  differing  or.  agreeing  with 
either:  and  where  he  does  not  deliver  an  opinion  declaredly  his  own, 
the  last  is  supposed  to  be  that  which  he  is  inclined  to  adopt.  This 
open  and  candid  way  of  discussing,  added  to  the  known  abilities  of 
the  author,  acquired  him  great  confidence  with  posterity :  anything 
out  of  Littleton  has  been  usually  taken  upon  that  authority  alone. 

VOL.  III.  H 
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Thus,  the  want  of  references,  which  at  first  might  seem  a  want  of 
authenticity,  has  in  the  end  administered  to  the  fame  of  this  writer  ; 
as  opinions  which  otherwise  might  be  vouched  from  an  adjudged 
case,  are  now  wholly  rested  on  the  words  of  Littleton. 

The  undiminished  reputation  which  this  author  still  possesses 
is  owing  principally  to  the  choice  of  his  subject.  The  law  of 
tenures  and  estates,  as  understood  in  the  time  of  Littleton,  is  at 
this  day  the  best  introduction  to  the  knowledge  of  real  property  ; 
and  though  great  part  of  this  volume  is  not  now  law,  yet  so  inti- 
mately was  the  whole  of  that  system  connected,  that  what  remains 
of  tenures  cannot  be  understood  without  a  knowledge  of  what  is 
abolished ;  and  therefore  the  parts  of  Littleton  which  are  now  obso- 
lete, are  studied  both  with  profit  and  pleasure.  We  may  still 
say  what  the  author  pronounced  of  his  work  in  another  respect : 
"  Though  certain  things  which  are  moved  and  specified  in  the 
said  book  are  not  altogether  law,  yet  such  things  shall  make  thee 
more  apt  and  able  to  understand  and  apprehend  the  arguments 
and  reasons  of  the  law."  i 

Beside  this,  the  law  of  tenures  and  estates  has  always  been 
thought  the  most  natural  entrance  into  the  study  of  the  law  in 
general ;  this  small  volume,  therefore,  became  the  first  book  which 
was  put  into  the  hands  of  the  student ;  and  while  it  was  considered 
by  practisers  and  the  courts  as  a  work  of  the  highest  authority, 
it  was  at  the  same  time  the  institute  to  English  jurisprudence. 
Lawyers  gave  their  earliest  and  latest  application  to  the  text  of 
Littleton :  every  section  and  sentence  was  weighed,  and  every 
proposition  considered  in  all  its  consequences ;  it  was  translated, 
commented,  analysed  ;  every  method  was  contrived  to  gain  a  com- 
plete knowledge  of  its  contents.  Perhaps  no  book,  in  any  science  so 
confined  as  the  municipal  laws  of  any  country  must  be,  has  more 
employed  the  labours  of  the  learned  and  industrious.  A  writer,  who 
was  himself  one  of  the  greatest  ornaments  of  the  law,  and  whose 
name  never  appears  greater  than  when  accompanied  with  that  of 
our  author,  furnished  the  world  with  a  very  copious  and  minute 
commentary  on  this  book :  in  which  he  has  carried  his  attention  to 
the  import  of  every  word  so  far  as  to  make  interesting  remarks  on 
his  very  et  cceteras  (a).  The  fame  of  Littleton  has  not  been  confined 
to  this  island.  As  the  Norman  lawyers  made  Glanville  a  model 
upon  which  to  form  their  coustvmter,  and  give  system  to  their  juris- 
prudence, a  modern  writer  of  that  country  has  lately  composed  a 
comment  on  Littleton,  as  the  best  help  towards  illustrating  the 
customs  and  laws  of  that  duchy.2 

(a)  This,  it  need  hardly  be  observed,  is  an  allusion  to  the  celebrated  work  of  Coke 
upon  Littleton — the  greatest  text-book  in  our  law — and,  with  Mr  Hargreave's  learned 
notes  upon  it,  forming  a  mine  of  legal  learning,  connecting  together  the  old  law  with 
the  modern. 

iLitt.,  Epilog. 

'  This  commentator  is  M.  Howard,  advocate  of  the  parliament  of  Normandy  whose 
edition  of  our  older  law  tracts  we  have  had  occasion  to  consider  in  another  place!    Vide 
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The  learning  of  the  law  was  thrown  into  a  more  methodical  form 
than  it  had  ever  yet  received,  by  Statham,  who  was  a  baron  of  the 
exchequer  in  the  time  of  Edward  IV.  This  was  in  his  Abridg- 
ment of  the  Law ;  being  a  kind  of  digest,  containing  most  titles  of 
the  law,  arranged  in  alphabetical  order,  and  comprising  under  each 
head  adjudged  cases,  abridged  from  the  Year-books  in  a  concise 
manner.  The  plan  of  this  work  was  entirely  new,  and  conceived 
with  some  judgment,  though  the  execution  was  imperfect,  and  left 
open  to  improvement.  The  cases  are  strung  together  with  refer- 
ence to  nothing  but  the  time  of  their  adjudication,  without  any 
regard  to  the  connexion  of  their  matter.  With  all  its  incomplete- 
ness, this  must  have  been  a  very  valuable  work  at  the  time  it  was 
compiled,  when  the  helps  to  the  law  were  few  and  confined  This 
"  Abridgment "  has  served  as  a  model  to  others  in  later  times ; 
which,  without  the  merit  of  originality,  have  surpassed  their  mas- 
ter's performance  in  method,  precision,  and  extent.  This  work  had 
the  fate  to  be  of  less  use  than,  perhaps,  any  performance  that,  in  the 
nature  of  it,  seemed  to  aim  at  such  general  utility.  It  is  very 
doubtful  whether  it  was  printed  before  Fitzherbert's  "  Abridgment," 
which  came  out  in  1514  ;  and  whether  it  was  printed  a  little  before 
or  a  little  after,  the  need  of  it  was  entirely  superseded  by  the  latter 
work. 

Somewhat  prior  to  these,  a  work  of  a  more  extensive,  certainly 
of  a  much  more  difficult  and  laborious,  nature  was  pro- 
duced on  the  subject  of  our  ecclesiastical  law.  This  was  yn  w°  e' 
the  Pr&vinciale  of  William  Lyndwode,  official  principal  to  Arch- 
bishop Chicheley.  The  learned  canonist  has  here  digested  under 
heads  the  substance  of  almost  every  constitution  made  in  synods  of 
the  province  of  Canterbury,  from  the  time  of  Stephen  Langton 
down  to  Archbishop  Chicheiey.  The  method  he  has  taken  is  that 
of  the  decretals  of  Pope  Gregory  IX.,  so  justly  esteemed  the  most 
systematic  and  valuable  part  of  the  canon  law.  To  this  digest  he 
has  added  a  very  copious  and  minute  comment,  replete  with  every 
illustration  that  could  be  furnished  from  an  intimate  acquaintance 
with  the  writings  of  foreign  canonists,  and  a  long  experience  in  our 
own  ecclesiastical  courts.  The  comprehensiveness  of  this,  as  well 
as  the  merit  of  its  execution,  has  contributed  to  place  Lyndwode 
much  above  his  predecessor  John  de  Athona,  who  had  led  the  way 
in  this  walk  of  study,  by  his  gloss  on  the  legatine  constitutions  of 
Otto  and  Ottoboni.  With  this  distinction  in  favour  of  Lyndwode, 
these  two  writers  have  obtained  great  authority  with  posterity : 
they  are  regarded  both  in  the  spiritual  and  temporal  courts  as  con- 
taining undeniable  evidence  of  the  practice  and  law  of  their  respec- 

ante,  vol.  ii.,  283  in  the  notes.  It  is  unnecessary  to  add  anything  to  what  we  there 
threw  out  with  regard  to  this  gentleman's  qualifications  to  compose  commentaries  upon 
our  laws.  Upon  the  whole  we  are  obliged  to  this  foreigner ;  for  if  no  English  lawyer 
would  write  such  observations  upon  Littleton,  none  would  be  at  the  pains  to  give  us  a 
new  edition  of  Fleta,  Britton,  and  the  Mirror,  with  emendations  of  the  numberless 
errors  in  their  texts.  The  latter  work  will  always  be  of  use  to  the  common  lawyer,  and 
the  former  is  such  as  will  never  mislead  him. 
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tive  periods  ;  and  as  they  were  instrumental  in  fixing,  both  in  after 
times,  their  works  are  considered  as  the  depositories  of  the  common 
law  of  the  church  and  of  the  ecclesiastical  courts. 

Lyndwode,  in  following  the  arrangement  of  the  decretals,  has 
been  thought  to  sacrifice  perspicuity  to  method,  for  that  the  matter 
of  our  constitutions  does  not  fall  easily  into  the  order  into  which  he 
has  endeavoured  to  foree  them.  His  style  of  commenting  likewise 
is  not  less  liable  to  exception.  Surely  no  one  was  so  apprehensive 
as  he  appears,  lest  a  word  of  his  text  should  pass  without  being 
thoroughly  understood. 1  Every  term  has  its  comment ;  and  rather 
than  not  say  something,  he  too  often  indulges  himself  in  unneces- 
sary remarks  and  digressive  details.  This  makes  his  gloss  ex- 
tremely minute  and  desultory ;  so  that  to  read  it  at  length  is 
tedious,  and  to  search  for  information  on  a  particular  point,  is 
generally  a  fruitless  labour.  Notwithstanding  these  defects  in 
Lyndwode,  which  too,  perhaps,  were  the  literary  failings  of  the  age 
in  which  he  wrote,  his  labours  have  not  been  surpassed  by  any  of 
superior  ability  or  industry  in  later  times.  The  pages  of  this  old 
writer,  and  the  still  older  whom  we  have  just  mentioned,  continued 
for  many  years  the  only  testimonies  of  our  ecclesiastical  law.  To 
methodise  or  illustrate  the  existing  materials,  or  add  to  them  by 
making  public  reports  of  adjudged  cases,  are  the  two  ways  of  pro- 
moting legal  knowledge ;  in  one  of  which  the  practisers  in  our 
ecclesiastical  courts  have  done  very  little,  and  in  the  other  nothing 
at  all ;  so  little  did  they  improve  the  advantage  given  by  Lyndwode 
over  the  common-lawyers,  who  at  that  time  had  nothing  of  equal 
extent  and  utility  on  the  practice  of  their  courts.2 

The  art  of  printing  being  introduced  into  England  by  Caxton 
Printing  of  about  the  close  of  this  period,  we  axe  naturally  led  to 
law-books,  inquire  what  use  was  made  of  it  towards  propagating 
a  knowledge  of  our  laws  and  constitution ;  but  such  has  been  the 
carelessness  of .  that  age,  or  the  destruction  of  time,  that  nothing 
very  authentic  can  be  obtained  on  this  subject.  The  first  book 
known  to  be  printed  by  Caxton,  in  England,  was  the  "  Eecuyel  of 
the  Historyes  of  Troy,"  in  1471.  While  his  press  was  employed  in 
multiplying  copies  of  Eeynard  the  Fox,  the  Death  of  King  Arthur, 
the  History  of  Charles  the  Great,  and  other  popular  fables,  and 
histories  worse  than  fables,  there  is  no  proof  that  the  profession  of 
the  law  were  indebted  to  him  for  one  printed  book.  There  is  a 
copy  of  Lyndwode's  Provinciate,  which  having  Caxton's  mark,  and 
Wynkyn  de  Worde's  colophon,  was  certainly  printed  by  the  latter. 
The  statutes  of  Richard  III.,  without  name  or  date,  though  usually 
attributed  to  Caxton,  are  equally  doubtful.  The  same  may  be  said 
of  the  stat.  1,  2,  and  3  Hen.  VII.3     The  printers  next  in  point  of 

1  Gibs,  Pref.,  19. 

2  This  is  said  upon  a  supposition,  that  by  the  lapse  of  two  hundred  years,  and  the 
changes  that  had  taken  place  in  our  law,  Bracton  had  ceased  to  be  of  that  use  to  prac- 
tisers which  he  otherwise  would  have  been, 

*Typog.  Antiq.,  pp.  98,  101,  104. 
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time  were  Lettou  and  Machlinia ;  who  are  supposed  to  have  been 
Caxton's  servants,  and  had  begun  to  print  for  themselves  in  part- 
nership in  the  years  1480  and  1481.  There  is  an  edition  of  Little- 
ton's Tenures,  printed  by  these  printers,  without  a  date  ;  and  this 
book  is  supposed  to  have  been  put  to  press  by  the  author  him- 
self, who  died  in  1481.  There  is  a  book  entitled  "  Vieux  Abridge- 
ment des  Statutes,"  which,  from  the  types  and  marks,  is  supposed  to 
have  been  printed  at  the  same  press  and  at  the  same  time.  These 
may  therefore  be  considered  the  first  printers  of  law ;  though 
they  had  no  patent  or  special  authority  for  so  doing.  Some  books 
are  found  with  Machlinia's  name  singly,  and  others  are  thought  to 
be  his  from  comparing  the  letter  and  work :  of  the  former  kind,  is 
the  Year-book  34  Henry  VI. ;  of  the  latter  is  the  33d,  35th,  and 
36th  years  of  the  same  king.i  To  these  may  be  added  the  statutes 
of  the  first  year  of  Eichard  III.2  (a)  About  the  same  time  some 
statutes  were  printed  under  the  title  of  Nova  Statwta,  contain- 
ing the  statutes  concerning  the  Despencers,  those  of  Edward  III.,. 
Eichard  II.,  Henry  V.,  Henry  VI.,  and  those  of  Edward  IV.,  down 
to  the  twenty-second  year.     All  the  foregoing  books  were  in  folio.  * 

(a)  This,  and  the  fact  that  in  this  reign  the  first  statutes  and  law-hooks  were 
printed,  would  alone  render  this  reign  an  important  era  in  our  juridical  history.  The 
Year-books  had  existed,  and  so  had  some  treatises  on  the  law  ;  but  in  this  reign  the 
Year-books  were  first  printed,  and  the  great  text-books  of  Littleton  on  the  common 
law  and  Lyndwode  on  the  ecclesiastical  law  were  first  published.  These  two  names 
in  themselves — Littleton  and  Lyndwode— would  seem  to  signalise  this  reign,  and 
mark  a  great  era  in  the  history  of  our  law.  As  already  observed,  the  reign  of 
Richard  III.  is  regarded,  for  the  purposes  of  legal  history,  as  a  continuation  of  that  of 
Edward  IV. ;  and  it  has  been  shown  in  the  opening  note  to  chap.  xxiv. ,  that  the  reign 
marked  the  rise  of  absolute  regal  power.  That,  coupled  with  the  great  development 
of  secular  law  arising  from  the  prevalence  of  peace,  and  the  application  of  print- 
ing to  the  diffusion  of  law-books,  are  the  great  facts  of  the  era,  and  prepared  the  way 
for  the  next.  This  reign  was  distinguished  by  its  having  witnessed  the  last  claim  of 
villenage.  It  was  a  claim  made  by  the  Bishop  of  Ely  against  one  Huston,  whom  he 
sought  to  seize  as  his  villein  ;  whereupon  Huston,  who  happily  escaped  actual  seizure, 
brought  his  special  action  in  the  case  against  the  bishop,  for  claiming  him  as  his  vil- 
lein, et  away  gisanb  en  agait  de  luy  prendre.  But  as  the  bishop-  himself  got  into 
trouble,  and  his  temporalities  were  seized  into  the  king's  hands,  the  suit  was  stayed 
(Year-book,  2  Rich.  III.,  fol.  14).  Among  the  cases  of  the  reign  was  also  one  of 
ravishment  of  ward  ;  that  is,  unlawfully  taking  him  away  from  his  feudal  guardian, 
or  rather  the  person  who  had  the  right  to  feudal  profits  of  the  wardship  ;  for  there 
was  little  in  it  of  guardianship  to  the  ward,  and  it  was  looked  upon  chiefly  as  a  source 
of  profit  to  the  lord.  Henry  Danvers  brought  writ  of  ravishment  of  ward  against 
Eichard  Pole,  knight ;  and  counted  that  one  R.  David,  knight,  held  a  manor  of  the 
Abbot  of  Malmesbury,  -by  service  of  chivalry  (i.e.,  knight-service),  and  had  an  estate 
to  him  and  his  heirs,  and  conveyed  the  tenancy  of  the  manor  to  one  Stradling,  grand- 
father of  the  infant,  who  had  been  seised  by  the  abbot,  who  had  granted  the  wardship 
to  the  plaintiff,  out  of  whose  possession  the  defendant  had  taken  him.  The  defend- 
ant pleaded  that  the  ancestor  of  the  infant  held  the  manor  in  socage,  and  seised  the 
infant  as  guardian  in  socage,  which  was  the  issue  tried  (Year-booh,  2  Rich.  III., 
fol.  13).  At  this  era  the  cases  as  to  forcible  entry  were  very  frequent  and  charac- 
teristic of  the  age,  still  marked  by  much  violence  and  turbulence,  showing  the 
necessity  for  a  stern  and  effective  administration  of  justice  and  execution  of  the 
law.  The  sheriff,  by  the  common  law,  could  take  a  great  number  of  men  to  assist 
him  (Brooke's  Abridgment,  8,  citing  22  Hen.VL,  37);  and  on  the  statutes  the  party 

1  Typog.  Antiq.,  111-113.  *  Ibid.  '  Ibid..  114.  115. 
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All  Eichard's  statutes  are  in  English  (a),  and  so  they  continued  to 
be  observed  in  all  subsequent  periods. 

could  always  have  restitution  (Hid.,  16 ;  7  Edw.  IV,  18).  And  if  one  UU  a  house 
or  land  with  force,  a  justice  of  the  peace  could  remove  the  force  (Ibid.,  19  ;  21  Hen. 
VI.,  5).  And  it  was  laid  down,  that  df  a  man  tame  with  many  who  were  accustomed 
to  attend  upon  him,  it  was  force  (Ibid.,  30 ;  10  Hen.  VII.,  72).  In  the  Paston  Let- 
ters, about  the  same  period,  are  instances  of  much  more  actual  force,  and  of  the  use 
of  arms,  and  laying  a  regular  siege  to  mansions  the  possession  of  which  was  in 
dispute. 

(a)  The  statutes  of  Richard  have  already  keen  noted  in  the  first  chapter  of  this 
volume.  They  were  few,  but  important ;  and  Lord  Bacon  observes  that  he  was  a 
good  law-maker.  The  Year-book  of  his  reign  also  shows  that  he  took  a  great  interest 
in  the  administration  of  justice.  "  The  king  came  into  the  inner  chamber,  called 
the  star  chamber,  and  before  all  his  judges  propounded  three  questions — 1.  If  a  man 
falsely  sued  out  a  writ  against  another,  upon  which  he  was  arrested,  and  he  died  in 
prison,  whether  there  was  any  remedy ;  to  which  they  answered  in  the  negative.  2. 
If  a  judge  took  (i.e.,  by  mistake)  a  bill  of  indictment  not  foundby  the  grand  jury, 
and  enrolled  it  among  the  others  'duly  found,  whether  he  was  liable  to  any  punish- 
ment ;  to  which  they  replied  that  he  was  not,  as  a  judge  could  not  be  punished  for 
anything  done  by  him  judicially,  though  others  qualified  it  thus,  provided  it  was 
done  innocently — ignoranter  et  pro  defectu  scientice,  as  occurred,  they  said,  m  the 
case  of  the  abbot  of  Crowland,  who,  under  colour  of  the  franchise  of  dnfangthief, 
adjudged  a  man  to  death  against  law,  for  which  indeed  the  franchise  was  forfeited, 
but  no  other  penalty  incurred — a  highly  sensible  and  very  important  judicial  deter- 
mination. The  third  question  related  to  the  erasure  of  a  record,  as  to  which  it  is 
stated  that  there  was  a  commission  (i.e.,  of  oyer  and  terminer)  to  Newgate  ;  and 
Hussey,  C.J.,  Brian,  C.J.,  and  Starkey  J.,  the  recorder,  came  to  Guildhall,  and  the 
man  was  indicted  before  them,  and  error  was  assigned,  for  that  the  mayor  ought  to 
have  been  the  principal  in  the  commission  (Year-book,  2  Rich.  III.,  fol.  11).  This 
case  is  cited  by  Lord  Hale  as  good  law,  to  show  that  in  such  commissions  the  mayor 
ought  to  be  of  the  quorum  (Pleas  of  the  Crown,  vol.  ii.,  p.  44).  Such  commissions 
were  constantly  issued,  and  the  judges  were  called  the  justices  at  Newgate  (Tear- 
booh,  4  Edw.  IV.,  fol.  11).  But  as  the  original  jurisdiction  was  in  the  mayor,  whose 
legal  assessor  was  the  recorder,  the  latter  always  sat,  and  prisoners  were  arraigned 
before  the  king's  judges  and  the  recorder  ( Year-book,  2  Edw.  IV.,  fol.  22).  It  is 
stated  that  Edward  IV.  had  granted  a  charter  to  the  city,  which  vested  the  judicial 
government  in  the  mayor,  the  recorder,  and  the  aldermen  (Thomson's  Notes  on  the 
Charters,  p.  189).  So  that  when  the  king's  judges  were  joined  in  the  commissions, 
the  mayor  always  came  first  (Mackally's  Case,  9  Coke's  Rep.,  2  ;  Lord  Sanchar's  Case, 
ibid.,  p.  115),  and  the  aldermen  were  called  their  fellows  (Ibid.),  and  sentences  were 
passed  by  the  recorder  (Ibid.)  There  were  cases  in  these  reigns  whence  it  appears 
that  the  jurisdiction  under  commissions  of  oyer  and  terminer  depended  rather 
Btrictly  on  their  terms,  and  that  a  commission  to  two  or  three  could  only  be  executed 
by  them  all  (5  Long  Qumto,  fol.  130).  And  in  cities  the  mayor  was  always  joined 
(Year-book,  2  Rich.  III.,  fol.  9).  The  whole  subject  of  criminal  judicature  was  now 
attended  to  more  carefully  than  it  had  been,  and  local  criminal  jurisdictions — except 
under  commissions  from  the  crown — died  out.  It  has  already  been  shown  that  the 
authority  of  the  crown  was  greatly  strengthened  in  this  age  by  the  union  of  power 
and  title  in  the  accession  of  the  House  of  York,  whose  title  was  firmly  and  finally 
recognised  by  parliament  (1  Edw.  IV.,  c.  i.  ;  Rot.  Pari.,  vol.  v.,  fol.  463),  and  was  not 
disputed  by  Henry  VII.,  who,  on  the  contrary,  having  gained  the  crown  by  force  of 
arms,  and  conscious  of  the  weakness  of  his  title,  sought  to  acquire  a  title  for  his 
heirs  by  his  marriage  with  Elizabeth  of  York  ( Vide  Life  of  Henry  VIII.). 
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Attending  the  King  in  his  Wars — Vagrants — Corporations — Statute  of  Fines — 
Statutes  of  Pernors  of  Profits — Alienations  of  Jointresses  made  void — Suits 
in  Forma  Pauperis — Attaints— Stealing  Women — The  Star  Chamber  ■new- 
modelled — Informations  at  the  Assizes  and  Sessions — Appeal  of  Murder — 
Bailing  Felons  by  Justices  of  the  Peace — Benefit  of  Clergy — Bargain  and 
Sale — Of  Uses — Covenants  to  stand  seised — Ejections  Firmce — Actions  of 
Assumpsit — The  Chancery — Of  Treason — Larceny — Sanctuary — King  and 
Government — Printing  of  Law-Books — Miscellaneous  Facts. 

The  reign  of  Henry  VII.  exhibits  some  remarkable  instances  of 
innovation  upon  the  old  law.  The  benefit  of  clergy  was  taken  from 
offenders  of  a  certain  description,  and  regulations  were  made  for 
qualifying  that  ancient  exemption,  so  as  to  promote  a  better  ad- 
ministration of  criminal  justice  (a).    Among  the  decisions  of  courts, 

(a)  The  author  here  mentions  almost  the  only  innovation  made  by  legislation  in 
this  reign,  and  the  statement  with  which  he  commences  is  one  of  the  erroneous  tradi- 
tions of  our  legal  history.  The  great  feature  of  this  reign  was  not  in  novel  or  original 
legislation,  but  rather  in  measures  to  enforce  the  execution  of  the  existing  laws,  and 
all  the  new  legislation  of  the  reign  will  be  found  directed  to  that  object,  and  designed 
to  secure  the  maintenance  of  peace,  and  the  ascendancy  of  the  royal  power.  The 
king  himself  gave  this  as  the  character  of  his  policy,  and  declared  at  the  outset  of  his 
reign  that  there  were  plenty  of  excellent  laws,  and  that  all  that  was  wanted  was  that 
they  should  be  executed.  But  that  was  a  policy  which  had  been  commenced  in  the 
reign  of  Edward  IV.,  under  whom  peace  had  been  maintained  and.  law  upheld  and 
developed  for  more  than  twenty  years  ;  and  in  the  brief  reign  of  his  successor, 
Richard,  were  passed  two  important  measures  as  to  uses  and  fines,  which  formed 
the  basis  for  the  measures  upon  those  subjects  passed  in  the  present  reign.  There 
was  no  such  alteration  in  this  reign  as  to  the  remedies  for  the  recovery  of  real  pro- 
perty, as  the  author  above  supposes,  and,  on  the  contrary,  an  alteration  he  does  not 
mention  did  take  place,  arising  out  of  the  frequency  of  forcible  violations  of  right, 
and  the  consequent  prominence  given  to  remedies  for  the  suppression  of  force.  Of 
the  measures  above  mentioned  as  distinguishing  this  reign,  none  really  belonged  to  it 
save  that  as  to  privilege  of  clergy,  and  that  which  first  gave  the  authority  of  statute 
to  the  arbitrary  jurisdiction  of  the  Star  Chamber;  and  the  author  has  omitted  to 
mention  in  the  above  summary  of  the  distinctive  measures  of  the  reign,  one  of  the 
most  important  and  characteristic,  which  he  afterwards  cursorily  mentions  with  an 
inadequate  and  erroneous  impression  of  its  scope.  All  the  measures  peculiar  to  the 
reign  will  be  found  pervaded  by  the  same  spirit,  and  directed  to  the  same  object,  the 
supremacy  of  royalty.  The  spirit  and  policy  of  the  reign  were  significantly  indicated 
by  one  of  the  first  of  its  acts  recorded  in  the  Year-Books,  where  we  read :  "  The  jus- 
tices were  at  Blackfriars,  upon  the  matters  brought  by  the  king  before  parliament, 
and  there  were  moved  many  good  statutes,  profitable  to  the  realm,  if  they  could  be 
executed.  And  there  were  those  statutes  which  had  been  composed  in  the  time  of 
Edward  IV.,  and  sent  in  each  county  to  the  justices  of  the  peace,  for  them  to  pro- 
claim and  execute — i.e.,  Winchester  and  Westminster — for  robberies  and  felonies,  the 
statute  of  riots,  routs  and  forcible  entry,  the  statutes  of  labourers  and  vagabonds, 
and  of  signs  and  liveries,  and  of  maintenance  and  embracery.  And  they  agreed  that 
the  statutes  were  sufficient,  and  if  they  were  executed,  the  law  would  well  have  its 
course  ;  but  how  they  could  be  executed  t — that  was  the  question.  And  the  chief-justice 
said  that  the  law  could  never  be  well  executed  until  all  the  lords,  spiritual  and  tem- 
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there  was  one  concerning  the  action  of  ejectment,  which  had  the 
effect  of  bringing  about  a  considerable  change  in  the  course  of  legal 

poral,  should,  from  the  love  and  dread  of  God,  or  of  the  king,  or  both,  be  resolved 
effectually  to  execute  them  ;  and  then,  when  the  king,  of  his  part,  and  the  lords,  of 
their  part,  were  willing  to  do  it,  and  did  it,  others  would  do  so,  and  if  not  then,  they 
should  be  punished.  And  he  said  that  in  the  time  of  Edward  IV.,  when  he  was  his 
attorney  (i.e.,  attorney-general),  all  the  lords  swore  to  keep  those  statutes,  with  others, 
and  effectually  to  execute  them.  And  that,  nevertheless,  afterwards,  in  the  Star 
Chamber,  it  appeared  that  certain  of  the  lords  made  retainers,  directly  contrary  to 
these  laws  and  oaths  ;  and  he  said  that  these  oaths  and  laws  were  of  no  avail,  and  he 
had  said  so  to  the  king  himself"  (Year-book,  1  Hen.  VII.,  fol.  1).  Now  all  the 
measures  of  the  reign,  save  such  as  merely  amended  or  added  to  laws  already  existing, 
will  be  found  directed  with  great  consistency  to  that  object — that  is,  to  strengthening 
the  executive  power,  and  enforcing  the  execution  of  the  laws.  The  king's  own  idea 
of  the  condition  of  the  realm  and  the  policy  it  required  will  be  found  abundantly  and 
significantly  indicated  in  the  preambles  and  recitals  of  several  of  the  statutes  passed 
in  the  earlier  portion  of  his  reign,  and  purporting  to  have  been  framed  and  passed 
under  his  special  and  personal  auspices.  And  the  language  of  these  recitals  also  illus- 
trate the  spirit  of  the  reign,  and  not  only  of  the  reign,  but  of  the  dynasty,  as  referring 
everything  to,  and  deriving  everything  from,  the  royal  authority.  Thus  the  act  in  the 
fourth  year,  directing  that  all  justices  of  the  peace  shall  execute  their  commissions, 
redress  injuries,  and  maintain  the  laws,  thus  recites  the  grounds  and  reasons  for  its 
enactment :  "  The  Icing,  our  sovereign  lord,  considereth  that,  by  the  negligence,  mis- 
demeaning,  favour,  and  other  inordinate  causes,  of  justices  of  the  peace  in  every  shire 
of  this  his  realm,  the  laws  and  ordinances  made  for  the  politic  weal,  justice,  peace, 
and  good  rule  of  the  same,  and  for  the  perfect  surety  and  restful  living  of  his  subjects 
of  the  same,  be  not  duly  executed  according  to  the  tenor  and  effect  that  they  were 
made  and  ordained  for ;  wherefore  his  subjects  have  been  grievously  hurt,  and  out  of 
surety  of  their  bodies  and  goods,  to  his  great  displeasure."  So  the  act  as  to  the  Star 
Chamber  recites  that,  by  unlawful  maintenance,  giving  of  liveries,  retainers,  and  other 
embraceries  of  her  subjects,  the  policy  of  the  realm  is  most  subdued  (3  Hen.  VII., 
fol.  7).  Hume  rightly  quotes  this  as  most  remarkable,  and  as  showing  the  state  of 
the  realm  at  the  time,  and  both  he  and  Sir  J.  Mackintosh  agree  that  it  really  was  so. 
Now  this,  it  will  be  observed,  was  an  executive  rather  than  a  legislative  policy — that 
is,  it  was  a  policy  which  attached  more  importance  to  the  strengthening  the  executive 
power,  and  enforcing  the  execution  of  the  laws,  than  to  any  alteration  of  the  laws.  It 
pointed  far  more  to  the  rigid  exertion  of  the  executive  power  than  to  any  exercise  of 
the  legislative  power  in  the  state,  and  had  its  origin  in  a  profound  sense  of  the  futility 
of  the  best  and  wisest  laws,  unless  they  are  supported  and  executed  and  carried  out 
by  a  strong  executive.  It  is  this,  and  not  in  any  novel  or  original  schemes  of  legisla- 
tion, which  characterised  and  distinguished  this  important  reign.  It  was  the  era  of 
the  establishment  of  the  executive  power  on  a  firmer  and  more  effective  foundation 
than  it  ever  before  attained.  "Whatever,"  says  Hume,  "may  be  commonly  ima- 
gined, from  the  authority  of  Lord  Bacon,  and  from  that  of  Harrington  and  later 
authors,  the  laws  of  Henry  VII.  contributed  very  little  towards  the  great  revolution 
which  happened  about  this  time  in  the  English  constitution.  The  practice  of  breaking 
entails  by  a  fine  and  recovery  had  been  introduced  in  the  preceding  reigns,  and  this 
prince  only  gave  indirectly  a  legal  sanction  to  the  practice  by  reforming  some  abuses 
which  attended  it.  But  the  settled  authority  which  he  acquired  to  the  crown  enabled 
the  sovereign  to  encroach  on  the  separate  jurisdiction  of  the  barons,  and  proceed  to  a 
more  general  and  regular  execution  of  the  laws "  {Hist.  Eng.,  vol.  v.,  Append,  iii.) 
"  There  were,"  the  acute  historian  observes,  "  many  peculiar  causes  in  the  situation 
and  character  of  Henry  VII.  which  augmented  the  authority  of  the  crown,  and  most 
of  these  causes  concurred  in  succeeding  reigns,  and  (it  may  be  added)  had  commenced 
in  the  preceding  reign  of  Edward  IV."  There  can  be  no  doubt  that  the  country  had 
now  entered  on  a  new  era  in  its  constitutional  and  legal  history.  "  The  Norman  Con- 
quest, "  observes  Hume,  "  threw  more  authority  into  the  hands  of  the  sovereign,  which 
however,  admitted  of  great  control,  though  derived  less  from  the  general  form's  of  the 
constitution  (which  were  inaccurate  and  irregular)  than  from  the  independent  power 
enjoyed  by  each  baron  in  his  particular  district  or  province.  The  establishment  of 
the  Great  Charter  exalted  still  higher  the  aristocracy,  imposed  regular  limits  on 
royal  power,  and  gradually  introduced  some  mixture  of  democracy  into  the  constitu- 
tion.   But  even  during  this  period,  from  tha  accession  of  Edward  I.  to  the  death  of 
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remedies  for  recovering  land.  These  were  perfectly  novel,  and 
gave  rise  to  a  new  set  of  principles  and  ideas  in  the  law  of  pro- 
Richard  III.,  the  condition  of  the  commons  was  nowise  eligible ;  a  kind  of  Polish  aris- 
tocracy prevailed  ;  and  though  the  kings  were  limited,  the  people  were  as  yet  far  from 
being  free.  It  required  the  authority,  almost  absolute,  of  the  sovereigns,  which  took 
place  in  the  subsequent  period,  to  pull  down  those  disorderly  and  licentious  tyrants, 
who  were  equally  averse  from  peace  and  from  freedom,  and  to  establish  that  regular 
execution  of  the  laws  which,  in  arj  after  age,  enabled  the  people  to  erect  a  regular  and 
settled  plan  of  liberty  "  (Hume's  Hist.  Eng.,  c.  viii,,  p.  23).  It  has  already  been  seen, 
indeed,  that  this  era,  the  era  of  a  regular  execution  of  the  law,  had  already  been 
entered  upon  in  the  reign  of  Edward  IV.,  and  that  the  historian,  following  Lord 
Bacon,  placed  it  too  late  in  representing  it  as  having  begun  in  this  reign.  It  was  not, 
however,  it  is  to  be  observed,  a  regular  execution  of  the  law  as  against  the  subject ;  for 
it  arose  entirely  out  of  the  ascendancy  of  the  royal  power,  rather  than  of  law.  This 
ascendancy  had  been  acquired  by  Edward  IV.,  and  it  was  only  continued  by  Henry 
VII.,  under  circumstances  peculiarly  favourable  to  the  growth  of  arbitrary  power. 
True,  as  his  accession  was  the  commencement  of  a  dynasty  which  carried  out  arbitrary 
power  more  persistently  than  it  ever  had  been  before,  this  reign,  properly  enough, 
marks  the  era  of  arbitrary  power  in  the  history  of  our  law  and  constitution.  "  There 
were  many  peculiar  causes  in  the  situation  and  character  of  Henry  VII.  which  aug- 
mented the  authority  of  the  crown.  Most  of  these  causes  concurred  in  succeeding 
princes,  together  with  the  factions  in  religion,  and  the  acquisition  of  the  supremacy, 
a  most  important  article  of  prerogative"  (Hume,  vol.  v.,  Append,  iii.)  Various  causes 
diminished  the  influence  of  the  aristocracy,  anciently  so  formidable  to  the  crown. 
The  prince,  who  in  effect  was  the  same  with  the  law,  was  implicitly  obeyed ;  and 
though  the  farther  progress  of  the  same  causes  begat  a  new  plan  of  liberty,  founded 
on  the  privileges  of  the  commons,  yet  in  the  interval  between  the  fall  of  the  nobles 
and  the  rise  of  this  order,  the  sovereign  took  advantage  of  the  present  situation,  and 
assumed  an  authority  almost  absolute  (Ibid.)  That  period  occupied  the  whole  dura- 
tion of  the  Tudor  dynasty,  which  this  reign  began,  and  it  was  thoroughly  established 
in  this  reign.  The  acute  historian  thus  describes  the  height  to  which  the  arbitrary 
power  arose  in  this  reign:  "The  power  of  the  kings  of  England  had  always  been 
somewhat  irregular  or  discretionary,  but  was  scarcely  ever  so  absolute  during  any 
former  reign — at  least  after  the  establishment  of  the  Great  Charter  —as  during  that 
of  Henry.  He  came  to  the  throne  after  long  and  bloody  civil  wars,  which  had  de- 
stroyed all  the  great  nobility,  who  alone  could  resist  the  encroachments  of  his  autho- 
rity ;  the  people  were  tired  with  discord  and  intestine  convulsions,  and  willing  to 
Bubmit  to  usurpation,  and  even  to  injuries,  rather  than  plunge  themselves  anew  into 
like  miseries  ;  and  he  ruled  by  a  faction  willing  to  support  his  power,  though  at  the 
expense  of  justice  and  national  privileges.  These  seem  the  chief  causes  which  at  this 
time  bestowed  on  the  crown  so  considerable  an  addition  of  prerogative,  and  rendered 
the  present  reign  a  hind  of  epoch  in  the  English  constitution  (Ibid.,  Hume's  Ad., 
c.  xxvi.)  And  as  this  reign  was  the  commencement  of  a  dynasty  which  pursued 
the  same  system  of  rule  with  an  iron  consistency  throughout  the  long  period  of  its 
duration,  upwards  of  a  century,  it  is  remarkable  that  the  very  title  of  the  dynasty 
encouraged  and  almost  assumed  the  assumption  of  arbitrary  power.  Our  author  was 
well  aware  of  the  importance  of  this  era  in  our  legal  history,  though  he  follows  Bacon 
and  Hume  in  dating  it  a  little  too  late.  "  Before  the  times  of  Henry  VII.,''  he  says, 
"  the  nobility,  supported  by  their  wealth  and  power,  were  enabled  to  afford  protec- 
tion to  persons  who  depended  on  them,  even  against  the  crown,  and  a  precarious  kind 
of  liberty  was  diffused  through  the  nation.  But  things  from  that  time  had  taken 
such  *.  turn,  that  the  present  nobility  had  become  themselves  the  retainers  of  the 
court,  where  they  contributed  to  increase  the  power  of  the  crown,  at  the  expense  of 
everything.  "While  they  sat  as  judges  in  the  Star  Chamber,  they  would  very  readily 
gratify  the  inclinations  of  the  prince  by  sentencing  any  obnoxious  individual,  and 
even  one  another,  to  the  severest  and  most  ruinous  penalties.  The  courts  of  justice 
were  also  kept  in  awe  of  this  supreme  judicature,  and  no  redress  or  relief  could  be 
expected  from  ordinary  judges  against  the  decrees  of  this  tribunal,  which  would  riot 
scruple  to  punish  such  judicial  interference  as  the  highest  contempt.  No  remedy 
could  be  expected  but  from  the  parliament,  and  the  crown  took  oare  to  keep  that 
assembly  as  much  in  dread  of  the  court  and  prerogative  as  the  meanest  individuals  " 
(Reeve,  c.  xxxv.)  It  has  been  well  said  by  Sir  James  Mackintosh  that  the  reign  of 
Henry  VII.  may  be  characterised  as  the  return  of  the  Lancastrian  party  to  power 
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perty  and  of  crimes.  Other  productions  of  this  reign,  though  only 
modifications  of  former  establishments,  are  not  less  famous  in  the 

(Hist.  Eng.,  vol.  ii.,  c.  iii.)  The  head  of  that  dynasty,  Henry  IV.,  was  the  first  sove- 
reign since  the  Conquest  who  had  acquired  the  throne  really  and  virtually  by  force  of 
arms.  The  right  of  conquest  was  recognised  in  that  age  ;  it  had  been  declared  by 
the  late  King  Edward  IV.  (Rym.,  xi.  710),  and  it  was  appealed  to  by  Henry  VII.  in 
parliament  (Rot.  Pari,  vi.  268).  He  had,  indeed,  no  other  title  to  appeal  to,  for  the 
nation,  as  all  historians,  from  Lord  Bacon  downwards,  have  done,  regarded  the  title 
of  the  house  of  Lancaster  a3  invalid.  Therefore  it  was  that  in  reality  he  relied  on  the 
right  of  conquest  as  the  surest  basis  of  his  title,  and,  indeed,  he  openly  asserted  it  in 
the  face  of  parliament,  under  the  specious  appellation  of  the  "  judgment  of  God." 
And  although  parliament  did  not  in  terms  recognise  it,  and  it  was  omitted  in  the 
recital  of  his  title,  it  was  only  omitted ;  it  was  not  protested  against  or  negatived. 
The  question  was  rather  avoided,  and  it  was  merely  stated  that  the  crown  "  should 
rest  and  remain"  with  him.  But  no  other  title  than  conquest  was  or  could  be 
referred  to,  and  he  well  knew  that  he  could  rely  on  no  other,  as  they  well  knew  and 
found  by  experience  that  he  meant  to  make  it  sure.  And  the  very  reason  why  they 
omitted  all  mention  of  it,  while  they  durst  not  negative  it,  was  that  they  knew  it 
involved  the  dispossession  of  all  their  rights  and  destruction  of  all  their  liberties,  if 
not  of  all  their  laws ;  at  all  events,  involved  this,  that  they  were  held  forthwith  at 
his  will  and  pleasure.  What  apprehensions  were  entertained  at  the  time  as  to  the 
future  character  of  the  reign,  and  the  frail  tenures  by  which  the  people  held  their 
laws  and  liberties,  was  shown  significantly  by  another  incident  in  the  legal  history  of 
the  very  first  year.  A  great  question  was  mooted  by  the  chancellor  before  all  the 
judges  upon  the  act  which  declared  that  the  crown  should  rest  and  remain  with  the 
king,  according  to  the  7  Hen.  IV.,  c.  ii.  (whose  title  was  known  to  have  rested  on 
conquest) ;  and  the  question  was,  whether  the  liberties  and  rights  of  the  people 
would  be  thereby  resumed — i.e.,  by  the  right  of  conquest?  And  it  was  said 
that  it  would  not  be  so  :  that  is  all  (Year-booh,  1  Hen.  VII.,  fol.  26).  "So 
reasons  are  given.  The  entry  ends  thus  with  significant  suddenness  and  shortness, 
as  if  the  question  had  been  shuffled  Up  rather  than  settled  by  any  real  judgment ; 
because  it  was  the  doctrine  of  the  age ,  that  a  conqueror  might  dispossess  all  men 
even  of  their  lands,  since  they  had  them  of  the  prince  who  had  conquered  them. 
Lord  Bacon  describes  the  difficulty  of  the  position  in  which  the  king  stood  at  his 
accession :  "  That  if  he  stood  upon  the  title  of  the  house  of  Lancaster,  he  knew  it 
was  a  title  condemned  by  parliament,  and  generally  condemned  ;  and  as  to  claim  as  a 
conqueror  was  to  put  all  in  terror  and  fear,  so  that  which  gave  him  power  of  dis- 
annulling of  laws,  and  disposing  of  men's  fortunes  and  estates,  and  the  like  points  of 
absolute  power"  (Hist.  Hen.  VII.,  p.  3),  "and  so  he  used  the  title  of  Lancaster  as  the 
means,  and  that  of  conquest  as  supporter"  (Ibid.),  though  the  former  in  effect  re- 
solved itself  into  the  latter  sense,  as  already  observed.  But  .under  Henry  VII.  the 
power  of  parliament  was  prostrated,  because  the  power  of  the  aristocracy  was  sub- 
dued. The  monarch  was  without  restraint,  his  power  was  absolute,  and  his  policy, 
even  in  enforcing  the  execution  of  the  law,  was  to  bend  even  the  law  to  his  will.  It 
was  not  the  era  of  the  ascendancy  of  law,  but  of  the  ascendancy  of  the  royal  power, 
for  the  royal  will  was  law.  Lord ,  Bacon,  his  eulogist,  tells  us  that  "  his  policy  was 
to  govern  the  people  by  means  of  the  law,  and  the  law  by  means  of  the  lawyers " 
(Hist.  Hen.  VII.) ;  and  this  was  the  policy  of  the  dynasty.  So  Hume  says,  "  that 
while  hevdepressed  the  nobility,  he  exalted  the  lawyers,  and  by  that  means  both  be- 
stowed authority  on  the  law,  and  was  enabled,  whenever  he  pleased,  to  pervert  them 
to  his  own  advantage"  (Hist.  Eng.,  c.  xxv.)  But  though  this  was  the  object  with 
which  the  king  directed  his  policy,  it  was  a  necessary  and  salutary  policy  to  enforce 
the  execution  of  the  law,  and  in  that  respect  his  policy  deserves  a  careful  study ;  be- 
cause it  will  be  found  that  everywhere,  in  every  age,  all  government  must  be  based 
upon  a  firm  and  effective  execution  of  the  laws,  and  that  this  can  only  be  attained 
by  measures  and  means  which  in  substance,  and  in  their  general  nature,  bear  a 
resemblance  to  those  employed  by  Henry,  and  which  will  be  found  to  have  been 
in  substance  perpetuated  and  retained,  though  limited  and  restrained,  by  constitu- 
tional and  legal  restraints,  down  to  the  present  time.  Those  means  and  measures 
will  be  found  to  resolve  themselves  into  these — the  repression  of  the  use  of  force  and 
violence,  even  to  enforce  right,  without  the  sanction  of  law,  the  enforcing  prompt, 
effective,  and  local  execution  of  criminal  and  penal  laws,  especially  against  offences  of 
force  and  violence.     "  That,"  says  Lord  Bacon,  "  which  was  chiefly  aimed  at  was 
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history  of  our  jurisprudence :  such  is  the  statute  of  fines,  and  that 
for  new-modelling  the  Star  Chamber.     Many  other  points  of  great 

force,  and  the  two  great  supports  of  force,  combinations  of  multitudes  and  mainten- 
ance of  headships  of  great  families"  (Hist.  Hen.  VII.,  p.  38).  In  the  pursuit  of  this 
object  it  is  very  observable  that  the  king,  feeling  deeply  the  futility  of  merely  enact- 
ing that  the  laws  should  be  enforced,  without  providing  a  power  to  compel  their 
enforcement,  began  by  raising  the  formidable  power  of  the  Star  Chamber,  and  then 
proceeded  to  call  upon  the  local  magistracy,  under  terror  of  that  power,  to  enforce 
the  laws.  The  order  of  these  statutable  enactments  has  not  been  observed  by  the 
author,  who  here,  as  throughout  his  history,  neglects  the  historic  method,  and 
so  loses  some  of  the  best  results  of  legal  history.  In  the  light  it  affords  as 
to  the  policy  and  mutual  relation  and  illustration  of  various  measures,  the  first 
measure  was  the  Star  Chamber  act,  because  upon  it  the  crown  relied  to  enforce  the 
carrying  out  all  the  others.  "  Early  in  the  reign,"  says  Hume,  "  the  authority  of  the 
Star  Chamber,  which  was  before  founded  in  common  law  and  ancient  practice,  was  in 
some  cases  confirmed  by  act  of  parliament."  Here  the  historian  adds  in  a  note,  "  The 
preamble  is  remarkable,  and  shows  the  state  of  the  nation  at  the  time.  '  The  king, 
our  sovereign  lord,  remembering  how,  by  unlawful  maintenances,  giving  of  liveries, 
signs,  and  tokens,  retainders  by  indentures,  promises,  oaths,  writings,  and  other  em- 
braceries of  his  subjects,  untrue  demeaning  of  sheriffs,  in  making  pannels,  and  untrue 
returns,  by  making  money  by  juries,  &c,  the  policy  of  this  nation  is  most  subdued' " 
(3  Hen.  VII.,  p.  17).  "  It  must,  indeed,  be  confessed,"  continues  the  historian,  "  that 
such  a  state  of  the  country  required  great  discretionary  power  in  the  sovereign ;  nor 
will  the  same  maxims  of  government  suit  such  a  rude  people  that  may  be  proper  in 
a  more  advanced  state  of  society.  The  establishment  of  the  Star  Chamber,  or  the 
enlargement  of  its  power  in  the  reign  of  Henry  VIII.,  might  have  been  as  wise  as 
the  abolition  of  it  in  the  reign  of  Charles  I."  Lord  Bacon  extols  the  utility  of  the 
court,  but  men  began,  even  during  the  age  of  that  historian,  to  feel  that  so  arbitrary 
a  jurisdiction  was  incompatible  with  liberty  ;  and  in  proportion  as  the  spirit  of  inde- 
pendence rose  higher  in  the  nation,  the  aversion  to  it  increased,  till  it  was  entirely 
abolished  by  act  of  parliament  in  the  reign  of  Charles  I.,  a  little  before  the  civil  wars  " 
(Hume,  Hist.,  vol.  iii.,  c.  xxvi.,  p.  60).  This  is  an  illustration  of  the  philosophy  of  legal 
history — that  is,  the  consideration  of  the  laws  of  any  age  with  reference  to  the  spirit 
and  character  of  that  particular  age.  And  no  doubt  the  primary  object  of  the  con- 
stitution of  the  Star  Chamber  as  a  court  of  ordinary  and  arbitrary  jurisdiction  might 
be  excused  by  the  character  of  the  age.  Sir  J.  Mackintosh  observes,  "  The  statute- 
book  attests  the  universal  distemper  of  the  community  during  the  civil  wars,  and 
bears  frequent  marks  of  the  vigorous  arm  of  a  severe  reformer,  employed  in  extirpat- 
ing the  evils  of  a  long  license.  Of  these  not  the  least  remarkable  is  the  act  for  the 
authority  of  the  Star  Chamber,  of  which  the  first  object  seems  to  have  been  the  sup- 
pression of  the  unlawful  combinations  which  endanger  the  public  quiet,  or  disturb 
the  ordinary  dispensation  of  the  law."  Having  thus  provided  a,  power  in  the  state 
to  coerce  the  local  magistrates  to  carry  the  law  into  execution,  and  to  deter  local 
magistrates  from  presuming  to  obstruct  them,  the  king  proceeded  to  call  upon  the 
local  magistrates  to  enforce  the  law.  And  here  again  the  order  of  the  measures  is 
most  important  to  be  observed,  and  to  point  it  out  is  one  great  object  of  this  note. 
"  The  king  also,"  says  Lord  Bacon,  "  made  a  statute,  monitory  and  minatory,  towards 
justices  of  the  peace,  that  they  should  duly  execute  their  office,  inviting  complaints 
against  them,  first  to  their  fellow-justices,  then  to  the  justices  of  assize,  and  lastly,  to 
the  king  and  chancellor  (i.e.,  in  the  Star  Chamber),  meaning  thereby  to  have  his  laws 
executed"  (Hist.  Hen.  VII.)  The  laws  could  not  be  executed  effectually  except  by  an 
effective  local  execution,  and  hence  the  measures  designed  to  enable  and  enforce  the 
summary  execution  of  the  laws  by  justices  of  the  peace  by  means  of  summary  con- 
victions upon  informations,  the  commencement  of  which  important  jurisdiction 
is  to  be  found  in  this  reign,  and  is  one  of  its  most  remarkable  characteristics 
(4  Hen.  VII.,  c.  xii.)  The  following  is  the  preamble — "  The  king,  our  sovereign  lord, 
considereth  how  daily  within  this  realm  his  coin  is  traitorously  counterfeited,  mur- 
ders, robberies,  felonies  been  grievously  committed,  and  also  unlawful  retainers, 
idleness,  unlawful  plays,  extortions,  misdemeanings  of  sheriffs,  escheators,  and  many 
other  enormities  and  unlawful  demeanings,  daily  grow  more  and  more  within  the 
realm,  to  the  hurt  of  his  subjects  and  the  subversion  of  the  policy  and  good  govern- 
ance of  this  his  realm,  for  the  repressing  and  avoiding  of  which  mischief  sufficient 
laws  and  ordinances  have  been  ,made,  and  lacketh  nothing  bid  that  the  said  laws  be 
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importance  attracted  the  notice  of  parliament,  or  were  agitated  in 
the  courts,  which  make  the  reign  of  this  king  a  period  well  worthy 
the  attention  of  the  historical  student. 

In  reviewing  the  legal  transactions  of  this  reign,  we  shall  begin 

now  put  m  execution,  which  laws  ought  to  be  put  in  due  execution  by  the  justices 
of  the  peace,  to  whom  his  grace  hath  given  full  authority  to  do  so,  .  .  .  he  chargeth 
and  commandeth  all  justices  to  endeavour  to  execute  the  tenor  of  their  commission, 
and  the  laws  and  ordinances  ordained  for  the  subduing  of  these  evils ;   and  he 
chargeth  and  commandeth  all  manner  of  men,  as  well  the  poor  as  the  rich  (which  be 
to  him  all  one  in  due  ministration  of  justice),  that  is  hurt  and  grieved  in  anything 
that  the  justices  may  hear  and  execute,  that  he  make  his  complaint  to  the  justice 
nearest  to  him,  or  any  of  his  fellows;  and  if  he  hath  no  remedy,  then  to  the  justices 
of  the  peace;  and  if  he  then  have  no  remedy,  then  to  the  king  or  his  chancellor" 
(i  Hen.  VII.,  c.  xii.).     This  latter  phrase  means,  no  doubt,  the  Star  Chamber.     The 
local  magistracy  were  thus  strengthened  and  stimulated  to  put  the  laws  in  execution, 
more  especially  those  directed  against  that  which  was  the  main  mischief  of  those 
times,  offences  of  force  and  violence,  and  combinations  or  retainers  of  men  for  pur- 
poses of  force  and  violence.     The  principal  of  these  laws  were,  first,  the  statutes 
against  liveries  and  retainers,  and  next,  the  statutes  of  forcible  entry.     These  statutes 
passed  in  the  reigns  of  Henry  VI.  and  Richard  II. ;  and  when  the  historian  says, 
"  There  scarcely  passed  any  session  during  this  reign  without  some  statute  against 
engaging  retainers,  and  giving  them  badges  or  liveries,  a  practice  by  which  they  were 
in  a  manner  enlisted  under  some  great  lord,  and  were  kept  in  readiness  to  assist  him 
in  all  wars,  insurrections,  riots,  and  violences,  and  even  in  bearing  evidence  for  him 
in  courts  of  justice,"  he  was  not  aware  apparently  that  they  only  were  in  pursuance 
of  older  statutes  passed  in  earlier  reigns.     This  disorder,  which  had  prevailed  during 
many  reigns,  when  the  law  could  give  little  protection  to  the  subject,  was  then  deeply 
rooted  in  England,  and  it  required  all  the  vigilance  and  rigour  of  Henry  to  extirpate  ■ 
it  (Hist.  Eng.,  vol.  xii.  c.  xxvi.).   But  the  great  object  was  to  enforce  these  laws,  and  put 
down  all  power  of  resistance  to  the  royal  authority.     And  this  object  was  steadily 
pursued  throughout  the  reign.     Throughout  the  reign  prosecutions  upon  this  statute 
appear  to  have  been  pursued,  and  there  are  many  such  cases  to  be  found  in  the 
reports  of  the  reign.     Thus,  in  the  fifth  year,  there  was  an  information  for  that  the 
defendant  gave  a  piece  of  cloth  to  a  man  to  make  himself  a  livery,  and  that  he 
received  it  and  used  it  ( Year-booh,  5  Hen.  VII.,  f  ol.  17).    Next  year  there  was  an  indict- 
ment for  giving  of  liveries,  which,  it  was  alleged,  were  received,  but  it  was  not 
alleged  that  they  were  worn  or  used,  and  this  was  objected ;  but  it  was  answered, 
that  when  a  man  gave  liverieB  he  should  have  a  great  company  at  his  disposal,  so  that 
men  would  fear  to  execute  the  law  upon  him  ;  and  that,  if  a  man  took  his  livery,  though 
he  did  not  use  it,  still  he  would  be  his  man,  and  so  within  the  mischief  of  the  statute 
(Year-booh,  6  Hen.  VII.,  fol.  13).     In  this  reignfthe  statutes  were  rigorously  enforced, 
and  all  offences  against  the  peace  were  repressed  with  vigilance  and  vigour.    And  the 
reports  of  cases  in  this  reign  were  often  extremely  illustrative  of  the  turbulence  of 
the  age,  and  the  necessity  for  very  stringent  administration  of  justice,  in  order  to 
uphold  the  authority  of  the  law.     In  a  writ  of  conspiracy  the  defendants  pleaded  that 
one  Margaret  was  seized  by  a  great  number  of  men — to  wit,  about  one  hundred  men 
— and  was  feloniously  carried  away.     And  the  defendants  followed  them  with  forty 
persons  on  horseback,  armed  and  arrayed  modo  guerrmo  arraiti,  and  pursued  them 
to  Derby,  where  they  were  indicted,  &c.  (21  Hen.  VII.,  Keilway,  fol.  81).     Here  we 
find  a  band  of   one  hundred  men  seizing  and  carrying  away  a  woman,   and  then 
another  band  of  forty  horsemen,  armed  and  arrayed  like  soldiers,  pursuing  them  to  a 
great  distance,  into  a  different  county,  and  there  overtaking  them  and  seizing  them. 
This  gives  a  striking  illustration  of  the  character  of  the  age,  and  it  is  a  picture  of  the 
condition  of  any  country  before  the  reign  of  law  is  fully  established.     In  the  second 
year  of  the  reign  (as  we  find  in  the  Year-book),  all  the  judges  were  assembled  at  the 
White  Friars,  at  the  desire  of  the  chancellor,  treasurer,  and  others  of  the  king's  coun- 
cil, to  have  their  advice  upon  this  case.     Sir  R.  Crofts,  treasurer  of  the  household, 
and  Sir  R.  Corbet,  were  each  bound  to  the  king  se  bene  gerendo,  and  now  they  came 
with  swords,  daggers,  and  bucklers,  and  other  defensive  weapons,  openly  in  the  hall 
of  Westminster  and  other  places ;  and  the  question  was,  whether  they  had  forfeited 
their  surety  or  not  ?  which  they  thought  doubtful.    But  they  all  agreed  that  there 
was  a  distinction  between  this  suretyship  and  the  common  suretyship  of  the  peace 
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•with  the  statutes,  as  usual,  first  noticing  those  which  relate  to  the 
king  and  the  rights  of  persons,  and  then  proceeding  to  those  that 
affected  the  law  of  private  rights.  After  the  landing  of  Perkin 
Warbeck  in  Kent,  a  law  was  made  of  a  new  impression.     Appre- 

which  was  not  broken  without  an  affray  or  battery,  &c.  ;  but  this  suretyship  might 
be  forfeited  by  a  number  of  men,  and  by  their  arms,  &c.,  although  they  have  not 
broken  the  peace.  And  this  suretyship,  they  thought,  would  turn  upon  this,  whether 
the  party  did  anything  which  should  tend  to  cause  a  breach  of  the  peace,  or  to  put 
people  in  dread  or  trouble — if  he  did,  he  should  forfeit  his  surety  (2  Hen.  VII.,  fol.  2). 
It  was  held  in  the  reign  of  Henry  VII.  that  every  one  might  assemble  his  friends  and 
neighbours  to  defend  his  house  against  violence,  but  he  cannot  assemble  them  to  go 
with  him  to  the  market  or  elsewhere  for  his  safeguard  against  violence  ( Year-booh,  21 
Hen.  VII.,  fol.  39).  Nothing  more  tended  to  promote  the  maintenance  of  peace  and 
order  and  the  proper  execution  of  the  laws  than  the  enforcement  of  these  statutes 
against  force  and  combination  ;  and  the  historian  thuB  describes  the  result  in  securing 
the  ultimate  ascendancy  of  law :  "  The  diminution  of  retainers,  no  doubt,  was  favour- 
able to  the  prerogative  of  the  sovereign,  and  by  disabling  the  great  noblemen  from 
resistance  promoted  the  execution  of  the  laws,  and  extended  the  authority  of  the  courts 
of  justice"  (Ibid.)  This  was  the  most  important  and  most  permanent  characteristic 
of  the  age  ;  in  that  respect  our  condition  has  never  altered  or  retrograded,  though 
during  the  whole  of  this  dynasty  the  ascendancy  of  the  royal  authority,  in  the  absence 
of  constitutional  restraint,  rose  to  the  height  of  arbitrary  power,  and  in  that  respect 
the  constitution  has  happily  been  altered.  "  The  nobles  retained  only  that  moderate 
influence  which  can  never  be  dangerous  to.civil  government.  The  prince,who  in  effect  was 
the  same  with  the  law,  was  implicitly  obeyed  :  and  though  the  further  progress  of  the 
same  causes  begat  a  new  plan  of  liberty,  founded  on  the  privileges  of  the  commons,  yet 
in  the  interval  between  the  fall  of  the  nobles  and  the  rise  of  this  order,  the  sovereign  took 
advantage  of  the  present  situation,  and  assumed  an  authority  almost  absolute"  {Ibid.) 
But  there  were  another  set  of  statutes  directed  against  the  use  of  force  and  violence, 
even  in  the  maintenance  of  right,  without  the  sanction  of  law,  from  which  no  evil 
results  followed,  and  which,  according  to  Lord  Hale,  produced  an  alteration  of  legal 
remedies  for  the  recovery  of  real  property,  which  our  author  has  erroneously  ascribed 
to  another  cause.  These  Rtatutes  were  the  statutes  of  forcible  entry,  passed  in  the 
reigns  of  Richard  II.  and  Henry  VI.,  and  already  under  their  reigns  alluded  to.  But 
though  passed  in  former  reigns,  they  had  not  been  always  adequately  enforced  as 
they  were  in  this  reign,  and  they  afforded,  when  enforced  so  summarily,  a  means  of 
restitution  to  property  taken  by  force,  that,  so  long  as  claims  to  real  property  con- 
tinued to  be  asserted  by  force,  as  more  or  less  they  did  during  this  reign  and  the 
next,  the  remedy  thus  given,  as  Lord  Hale  states,  superseded  in  many  cases  the  old 
dilatory  remedies  by  real  actions.  All  through  this  reign  and  the  next,  actions  of 
forcible  entry  were  in  frequent  use  as  a  common  remedy  for  the  recovery  of  real 
property,  and  it  was  this  action,  and  not,  as  our  author  supposes,  the  action  of  eject- 
ment, which  in  these  reigns  was  substituted  for  the  old  real  actions.  It  was  not 
until  the  reign  of  Elizabeth  that  the  action  of  ejectment  came  into  common  use,  for 
reasons  which  will  be  there  explained.  Now,  so  far  as  regards  the  general  principles 
of  these  measures  of  law  or  legislation,  they  are  in  substance  such  as  must  in  any  age 
be  adopted  in  order  to  secure  the  maintenance  of  peace  and  order,  and  accordingly 
in  substance  they  are  retained  in  our  own  age.  We  have  still  a  Bpeedy  execution  of 
the  law  by  summary  convictions  before  the  local  magistracy,  enforced  on  the  one 
hand,  or  restrained  on  the  other,  by  the  great  supreme  jurisdiction  of  the  court  of 
Queen's  Bench,  which  exercises  all  the  salutary  and  legal  powers  of  the  Star  Chamber; 
and  we  have  still  these  laws  against  the  use  of  force  otherwise  than  by  the  sanction 
of  law,  and  the  statutes  of  forcible  entry  being  at  this  hour  in  full  operation.  And 
there  is  yet  another  important  part  of  the  system  of  law  and  government  established 
in  this  reign  which  still  continues  to  exist,  though  in  a  more  legal  and  constitutional 
form,  or  under  limits  more  defined  by  constitutional  law,  and  that  is,  the  guarantee 
of  law  and  order  by  the  recourse  to  military  force  in  their  defence  when  the  civil 
power  is  unequal  to  the  repression  of  riot,  insurrection,  or  rebellion.  In  the  reign 
of  Henry  VII.,  indeed  all  through  the  duration  of  his  dynasty,  this  recourse  to  mili- 
tary force  for  the  prosecution  of  peace  or  the  repression  of  disorder,  was  a  regular 
part  of  civil  government,  whereas  by  the  common  law  it  can  only  be  legally  resorted 
to  w,hen  absolutely  necessary,  or  when,  in  time  of  war,  or  of  rebellion  amounting  to 
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hensive  of  the  consequence  of  such  attacks  upon  his  title,  Henry's 
friends  prevailed  on  him  to  consent  to  some  security  for  them,  in 

war,  it  superseded,  under  the  name  of  martial  law,  the  ordinary  law  of  the  country. 
But  Henry,  the  first  sovereign  of  this  dynasty,  did  not  confine  it  within  these,  limits. 
The  king  made  rebellion  subservient  to  his  policy,  by  making  it  the  pretext  for  the 
exercise  of  arbitrary  power,  and  thus,  after  the  complete  suppression  of  an  insurrec- 
tion, the  historian  says  :  "  And  therefore,  awakened  by  so  fresh  and  unexpected 
dangers,  he  entered  into  due  consideration,  as  well  how  to  weed  up  the  partakers  of 
the  former  rebellion  as  to  kill  the  seeds  of  the  like  in  time  to  come,  and  withal  to 
take  away  all  shelters  and  harbours  for  discontented  persons,  where  they  might 
hatch  and  foster  rebellion,  which  afterwards  might  gather  strength  and  motion. 
And  first,  he  did  make  a  progress  to  the  north,  though,  indeed,  it  was  rather  an 
itinerary  current  of  justice  than  a  progress.  For  all  along  as  he  went,  with  much 
severity  and  strict  inquisition,  partly  by  martial  law  and  partly  by  commission,  were 
punished  the  aiders  and  abettors  of  the  late  rebels,  not  all  by  death  (for  the  field  had 
drawn  much  blood)  but  by  fines  and  ransoms,  which  spared  much  life  and  made 
much  treasure  "  (Ibid.,  p.  23).  The  sovereign  foresaw  that  arbitrary  system  of  rule 
which  he  established  might  often  occasion  insurrections,  and  that  martial  law  would 
afford  himself  and  his  successors  a  weapon  of  tremendous  force  for  its  repression  by 
means  of  the  terror  of  military  executions  ;  and  in  point  of  fact  his  successors,  pur- 
suing the  same  arbitrary  system  of  rule,  constantly  resorted  to  that  weapon, 
martial  law,  with  terrible  rigour.  The  king  and  his  ministers,  well  aware  that  such 
an  exercise  of  martial  law  would  be  illegal  or  questionable,  and  designing,  according 
to  that  prudent  policy  by  which,  as  Lord-  Bacon  says,  he  sought  to  support  preroga- 
tive by  statute,  projected  a  statute  which  should  render  the  exercise  of  martial  law 
in  future  safe  by  providing  a  sort  of  statutable  indemnity.  And  he  had  an  act 
passed  (11  Hen.  VII.)  which  declared  that  no  one  serving  the-  king  for  the  time 
being  in  the  repression  of  rebellion  should  be  legally  liable  for  acts  done  in  such 
service.  It  has  been  supposed  that  the  scope  of  it  was  merely  to  protect  those  who 
served  a  de  facto  sovereign,  and  there  has  been  much  ingenious  speculation  as  to  the 
motives  which  should  induce  Henry  VII.  to  pass  a  measure  for  the  protection  of  the 
partisans  of  Richard  III.  But  the  terms  of  the  statute  not  only  do  not  restrain  this 
interpretation,  but  rather  negative  it ;  and  indeed  the  mere  date  goes  far  to  do  so,  for 
it  was  an  act  of  the  eleventh  year  of  the  reign,  when,  on  the  one  hand,  the  partisans 
of  the  previous  monarch  could  not  have  had  anything  to  fear  for  the  support  they 
had  given  him  during  his  brief  reign,  and,  on  the  other  hand,  the  king  who  had 
succeeded  him  was  far  too  firmly  seated  on  the  throne  to  fear  that  he  would  be  dis- 
possessed and  that  his  supporters  would  ever  be  in  any  peril  of  prosecution  for  treason. 
But  then  his  reign  was  disturbed  by  insurrections,  which  were  always  suppressed,  and, 
with  great  severity,  by  the  exercise  of  martial  law,  as  Lord  Bacon  describes  in  his 
history  of  the  reign,  and  as  Hume  also  mentions  in  his  history.  Now  the  persons 
who  so  executed  martial  law  after  rebellion  was  suppressed  might  be  in  peril  of  pro- 
secutions, and  there  would  be  legal  liability  for  such  casual  excesses  as  are  certain  to 
be  committed  on  such  occasions.  And  it  might  have  been  suggested  to  them  that 
especially  under  a  king  so  eager  for  confiscations,  they  might  be  in  peril  of  such  pro- 
secutions, and  that  it  would  be  as  well  to  have  a  legislative  indemnity.  And  again 
the  king  might  have  been  willing  to  accede  to  such  a  measure,  lest  on  occasion  of  any 
insurrection  he  should  lose  the  benefit  of  their  zealous  and  fearless  service  ;  while  at 
the  same  time,  to  mark  the  real  object  of  the  measure,  his  lawyers  would  carefully 
insert  some  words  which  might  mislead  the  parliament  by  appearing  to  apply  it  to 
the  protection  of  persons  serving  a  de  facto  sovereign.  But  it  cannot  fail  to  be  ob- 
served, upon  careful  consideration,  that  it  asserts  a  general  principle  of  greater  im- 
portance than  the  right  of  a  de  facto  sovereign  to  allegiance.  And  it  is  singular  that 
this,  the  only  original  statute  of  the  reign,  should  have  escaped  the  observation  of 
most  authors.  It  assisted  and  declared  the  right  of  the  sovereign  to  require,  and  the 
right  of  the  subject  to  render,  in  time  of  rebellion  or  invasion,  such  military  service 
as  would  be  required  and  rendered  in  time  of  war ;  and  further,  it  declared  that  for 
acts  done  in  repression  of  rebellion  the  subject  would  not  be  harassed  by  criminal 
prosecution.  It  was,  in  fact,  a  general  act  of  authority  or  indemnity  for  the  exercise 
of  martial  law  in  time  of  rebellion,  as  in  time  of  war  at  the  command  of  the  king. 
And  it  is  probably  alluded  to  by  that  great  writer  in  a  passage  in  his  history  of  the 
reign,  where  he  says  that  "  martial  discipline,  a  thing  of  absolute  power,  he  would 
nevertheless  bring  to  parliament "  (p.  1183).    And  again,  "  that  the  king  thought  it 
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case  of  changes:  this  was  done  by  stat.  2  Hen.  VII.,  c.  i.,  which 
ordains  that  no  person  who,  in  arms  or  otherwise,  assists  the  king 

safest  to  assert  martial  law  by  leave  of  parliament "  (p.  1123).  The  statute  recited  and 
declared  that  the  subjects  of  England  are  bound  by  the  duty  of  their  allegiance  to 
serve  their  sovereign  in  defence  of  him  and  his  realm  against  every  rebellion  which 
may  be  raised  against  him,  and  enacted  that  no  person  attending  the  king  in  his 
wars  shall,  for  such  service,  be  convicted  of  any  offence.  Mr  Justice  Poster,  in  his 
"  Crown  Laws, "  cites  this  as  declaratory  of  the  common  law,  so  that  this  is  a  clear  de- 
claration, on  the  authority  of  Parliament  and  of  this  great  lawyer,  that  the  Crown 
may,  to  repress  rebellion,  levy  war  upon  rebels,  and  that  for  homicides  committed 
in  such  suppression,  they  shall  not  be  amenable  to  criminal  law  (C.  L.,  390).  In 
another  passage,  however,  the  same  great  lawyer,  while  giving  the  statute  that  broad 
and  important  application,  limits  it  by  the  constitutional  principle  of  necessity. .  But 
in  this  reign  and  the  ensuing  reign  there  was  no  such  limitation  ;  and  in  that  reign 
and  under  Edward  VI.  there  was  the  same  recourse  to  martial  law  upon  the  least 
appearance  of  insurrection,  and  though  it  had  no  great  resemblance  to  war,  and 
even  after  its  complete  suppression.  In  a  great  degree  this  was  caused  by  the 
religious  revolution  which  took  place  in  the  next  reign,  and  the  measures  of  confis- 
cation and  alteration  in  religion  which  it  produced  ;  and  hence  in  the  reign  of 
Edward  VI.  the  first  riot  act  to  authorise  the  use  of  military  force,  even  on  any 
occasion  of  riot,  an  act  established  after  the  revolution,  and  which,  as  Mr  Hallam 
observes,  added  immensely  to  the  power  of  the  executive  government.  It  is  obvious 
that  all  this  was  in  complete  pursuance  of  the  policy  of  the  present  reign.  These 
measures  are  illustrations  of  the  manner  in  which  important  changes  in  law  arose 
naturally  out  of  the  circumstances  of  the  times.  The  truth  is,  that  in  this  age,  as  in 
others,  legislation  (so  far  as  it  was  wise  and  salutary,  and  not  such  as  was  merely 
dictated  by  selfish  policy)  was  simply  the  result  of  practical  experience  and  common 
acknowledgment  of  utility  and  public  advantage.  And  this  was  remarkably  illus- 
trated in  the  legal  history  of  this  period  with  reference  to  that  most  important  head 
of  law  and  legislation — the  law  as  to  the  title  or  transfer  of  land.  In  this,  as  in 
other  instances,  it  may  be  seen  how  apparently  remote  are  often  the  real  moving 
causes  of  great  alterations  in  the  law.  It  might  not  at  first  sight  be  supposed 
possible  that  the  wars  of  the  Roses  could  have  had  any  bearing  upon  the  law  of 
the  practice  of  conveyancing,  and  the  liberty  of  alienating  land  by  will,  and  the  de- 
cline of  the  feudal  system,  and  the  rise  and  growth  of  equitable  jurisdiction  ;  and 
yet  it  is  beyond  a  doubt  that  those  wars  had  such  results,  and  in  ways  which  it  is 
easy  to  understand  when  explained.  During  those  years,  as  each  party  gained  the 
ascendancy,  there  were  attainders  for  treason,  with  forfeitures  of  lands  and  tene- 
ments, and  in  order  to  avoid  these  forfeitures,  lands  were  changed  by  men  to  "  uses," 
that  is,  interest  for  them  and  their  heirs ;  these  trusts  being  of  course  matters  of 
conscience  only  cognisable  in  a  court  of  equity.  The  advantage  of  this  system  was 
soon  appreciated,  and  the  constant  changes  in  the  position  of  the  rival  parties,  and 
the  consequent  uncertainty  as  to  which  of  them  might  next  be  the  objects  of  attain- 
der, led  both  parties  to  favour  the  system  from  which  both  derived  protection,  and 
thus  the  court  of  chancery  was  allowed  to  enforce  and  execute  these  trusts  or  uses, 
and  the  two  systems  of  conveyancing  and  uses  grew  up  together.  In  this  reign  a 
case  occurred,  in  which  a  knight  had  forfeited  his  land  for  treason  in  the  reign  of 
Henry  VI.,  and  when  his  party  came  again  into  favour  he  was  restored  (Keilway,  159), 
only  in  the  meantime  the  king  had  seized,  and  both  parties  had  an  interest  in  pre- 
venting these  forfeitures  and  preserving  their  lands  to  their  families.  The  rise  and 
growth  of  the  practice  of  conveyancing  land  to  uses  was  thus  described  by  Lord 
Holt: — "In  those  times  uses  only  affected  the  consciences  of  the  feoffees  to  the  uses, 
then  the  clergy,  having  power  over  the  consciences  of  men,  and  sitting  in  chancery 
until  the  time  of  Henry  VIII.,  compelled  men  to  perform  their  agreements.  These 
were  kept  secret  until  they  were  discovered  in  the  contentions  between  the  houses 
of  Lancaster  and  York,  at  which  time  they  were  found  very  beneficial  to  save  men's 
estates  from  escheats,  and  were  tolerated  by  both  parties  for  the  common  convenience, 
so  that  the  greatest  part  of  -the  estates  of  England  were  conveyed  to  uses.  And  in 
the  reports  of  the  time  of  Edward  I V.  there  are  more  of  them  mentioned  than  at  any 
time  before,  and  so  became  the  common  conveyance"  (Molt,  G.  J.,  Jones  v.  Morley, 
1  Lord  Raymond's  Hep.,  291).  This  is  perfectly  true,  and  it  was  said  again  and  again 
in  the  courts  in  the  present  reign  that  the  greater  part  of  the  land  of  the  country 
was  held  upon  uses,  and  these  conveyances  to  uses  were  especially  resorted  to  in 
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for  the  time  being,  should  afterwards  be  convicted  or  attainted 
thereof,  as  of  an  offence,  by  course  of  law,  or  by  act  of  parliament ; 

order  to  avoid  forfeitures  or  feudal  burdens.  And  as  under  the  protection  of  the 
court  of  chancery  this  system  of  conveyance  of  land  to  uses  had  become  established, 
it  was  greatly  resorted  to  for  this  purpose.  In  the  previous  reign  an  excellent  act 
had  been  passed,  providing  that  all  conveyances  by  cestui  que  use  should  be  good  as 
against  the  grantor  and  his  heirs  (1  Rich.  III.,  c.  ii.),  and  this  was  enlarged  by  judicial 
construction  so  as  to  give  the  cestui  que  use  the  virtual  power  of  disposition  (21  Men. 
VII.,  fol.  21).  There  was  a  statute  passed  in  the  present  reign,  that  the  king  should 
have  his  wardship  and  relief  in  the  case  of  bis  tenant  conveying  land  to  uses  (4  Hen. 
VII.,  c.  xvii.),  but  this  only  applied  to  wardship  and  relief  and  not  to  "  primar  seisin  " 
or  "  livery  "  (26  Hen.  VIII.,  fol.  2),  and  only  as  to  tenants  in  capite  or  chivalry  (38 
Ben.  VIII.,  Bro.  Abr.,  Liverie,  fol.  60).  These  statutes,  it  is  obvious,  recognised  the 
system  of  conveyance  of  land  to  uses,  and  they  were  under  the  protection  of  the 
rising  jurisdiction  of  equity.  It  is  manifest  that  by  means  of  conveyance  to  uses 
men  might  virtually  dispose  of  their  lands  by  last  will,  and  that  thus  some  of  the 
burdens  of  feudal  tenure  could  be  evaded.  And  this  was  recognised  by  statute  very 
early  in  this  reign.  For  by  the  statute  4  Henry  VII.,  c.  xvii.  (not  mentioned  by  our 
author)  it  was  provided,  that  if  a  man  made  conveyance  of  land  which  he  held  in 
chivalry  to  his  use,  and  then  died,  and  no  will  was  declared,  the  lord  should  have  the 
issue  or  ward,  as  if  the  tenant  had  died  seised  ;  and  it  was  recognised  in  the  cases 
which  arose  on  the  statute,  that  if  a  last  will  was  declared  in  such  a  case,  the  king 
would  lose  bis.  wardship  (10  Hen.  VII.,  fol.  10).  And  numerous  cases  in  the  law 
reports  of  the  reign  show  that  men  virtually,  by  means  of  conveyances  to  uses, 
devised  their  lands  by  last  wills,  under  the  protection  of  the  court  of  chancery  (KeiC- 
way,  42-45  ;  8  Hen.  VII,  fol.  12 ;  21  Hen.  VII.,  fol.  19).  And  the  statute,  as  will 
be  observed,  only  saved  the  lord  wardship,  and  not  "primer  seisin"  or  "livery." 
Numerous  were  the  instances  of  last  wills  of  land  enforced  as  uses.  And  the  tendency 
of  this  to  unloose  the  fetters  of  the  feudal  system  may  be  easily  conceived. 
When  a  tenant  in,  capite  died,  leaving  the  heir  under  age,  the  king  could,  under  that 
system,  seize  the  land  and  the  person  of  the  heir,  and  claim  wardship,  marriage,  etc. 
This  system  of  conveyance  of  land  to  uses  might,  it  is  manifest,  be  used  not  only 
adversely  or  evasively,  but  voluntarily  and  with  mutual  consent,  to  emancipate  the 
land  from  the  fetters  of  feudal  tenure  ;  and  there  is  reason  to  believe  that  this  pro- 
cess of  emancipation  went  on  during  this  reign  to  a  great  extent.  The  incidents  of 
feudal  tenure  were  uncertain ;  and  the  advantage'  of  a  more  regular  and  certain 
tenure  became  more  and  more  appreciated.  This  preference  of  certain  for  uncertain 
tenure  would,  moreover,  be  all  the  greater  in  an  age  when,  by  the  establishment  of 
internal  peace,  the  inconveniences  of  military  tenure  became  more  and  more  felt. 
Hence  a  constant  tendency  to  substitute  the  certain  for  the  uncertain,  and  money 
payments  as  the  equivalent  for  uncertain  services.  This  tendency  undoubtedly  dis- 
played itself  with  reference  to  villenage,  the  services  of  which  were  uncertain,  in  that 
respect  resembling  those  of  military  tenure.  There  is  a  passage  in  Hume's  history, 
in  which  he  describes  the  process  of  change  which  was  going  on  at  this  period! 
"  The  ancient  tenures,"  he  wrote,  "  composed  that  retinue  of  freemen,  whose  mili- 
tary spirit  rendered  the  chieftain  formidable  to  his  neighbour,  and  were  ready  to 
attend  him  in  every  warlike  enterprise.  The  villeins  were  entirely  occupied  in  the 
cultivation  of  their  master's  land,  and  paid  their  rents  either  in  corn  and  cattle  and 
other  produce,  or  in  servile  offices  which  they  rendered  on  the  farms.  In  proportion 
as  agriculture  improved  and  money  increased,  it  was  found  that  their  services  though 
extremely  burdensome  to  the  villein,  were  of  little  advantage  to  the  master,  and  that 
the  produce  of  a  large  estate  could  be  more  conveniently  disposed  of  by  the 'peasants 
the  men  who  raised  it,  than  by  the  landlord  or  his  bailiff"  (Hist.  Eng.,  vol.  iii.  c 
xvii.)  It  should  be  observed  that,  as  was  held  in  this  reign,  the  grant  by  the  lord  to 
the  villein  of  any  free  estate,  even  for  terms  of  years,  operated  to  enfranchise  him 
(11  Hen.  VII.,  fol.  13).  There  is  every  reason  to  believe -that  this  process  of  en- 
franchisement, from  mutual  convenience,  went  on  extensively  in  this  reign  •  and  it 
will  be  remembered,  that  it  had  been  held  in  the  reign  of  Edward  IV.  that  copy- 
holders were  free  tenants,  who  could  assert  a  legal  title  (vide  Lift.  s.  73).  There 
is  reason  to  believe  that,  on  the  same  principle  of  mutual  advantage,  the  system  of 
conveyances  to  uses  was  largely  resorted  to  in  order  to  alter  the  nature  of  the  tenure 
on  which  land  was  held,  and  convert  it  into  socage  tenure,  that  is,  tenure  on  certain 
sources  of  rent ;  and  it  is  to  be  observed,  that  frequent  mention  is  made  in  this  reign 
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and  all  process  and  acts  of  parliament  to  the  contrary  are  declared 
void.      This  act  is  said  by  a  learned  and  eminent  writer,1  to  be 

and  still  more  in  the  next,  of  tenure  m  capite  in  socage.  But  it  was  in  the  next 
reign,  by  reason  of  the  suppression  of  the  monasteries,  that  this  system  went  on  more 
extensively.  All  this,  however,  was  lost  sight  of  by  our  author,  who  does  not  men- 
tion some  of  the  most  important  of  these  matters.  It  will  be  observed  that  the 
author  in  this  chapter  has  treated  separately,  and  at  different  places,  of  the  subject 
of  fines  and  uses,  and  has  omitted  to  notice  the  statute  of  4  Henry  VII.,  o.  xvii.,  pro- 
viding that  in  cases  of  conveyances  to  uses  by  the  tenants  of  the  king,  where  no  will 
was  declared,  he  should  have  wardship  and  reliefs,  as  though  the  tenant  died  seised, 
a  statute  of  which  the  very  terms  suggest  the  close  connexion  subsisting  between 
the  subjects  of  fines,  of  uses,  and  of  wills,  as  modes  of  evading  the  incidents  of  feudal 
tenure,  especially  as  it  was  accompanied  by  the  Act  of  the  same  year  (4  Hen.  VI., 
c.  xxiv.)  as  to  fines,  and  had  already  been  preceded  by  a  statute  (1  Sen.  VII.,  c.  i.) 
as  to  pernors  of  profits  ;  that  is,  those  who  had  the  profits  of  land  to  their  use. 
These  subjects  being  treated  separately,  their  natural  and  intimate  connexion  is  lost 
sight  of  ;  and  it  has  been  therefore  deemed  necessary,  in  these  introductory  observa- 
tions, to  exhibit  that  connexion,  and  the  important  results  of  their  joint  operations. 
Closely  connected  with  the  subject  of  conveyances  to  uses  is  that  of  the  usual  mode 
of  conveyance,  which  was  by  means  of  fines.  The  two  principal  measures  of  the 
reign,  so  far  as  regarded  private  law,  were  those  as  to  uses  and  as  to  fines,  neither 
of  them  original,  but  founded  on  previous  law  or  legislation ;  and  for  want  of  acquaint- 
ance with  the  legal  history  there  has  been  much  misunderstanding  among  our  histo- 
rians as  to  the  nature  and  effect  of  these  measures,  especially  that  as  to  fines,  the 
real  causes  and  character  of  which  it  is  impossible  to  understand  without  a  reference 
to  the  general  history  of  the  previous  age.  Hume  says,  "  The  most  important  law 
in  its  consequences  which  was  enacted  during  the  reign  of  Henry,  was  that  by  which 
the  nobility  and  gentry  acquired  a  power  of  breaking  their  ancient  entails,  and  of 
alienating  their  estates "  (Hut.  Eng.,  c.  xxvi.)  The  historian,  it  is  true,  adds  in  a 
note  :  "  The  practice  of  breaking  entails  by  means  of  a  fine  and  recovery  was  intro- 
duced in  the  reign  of  Edward  IV. ;  but  it  was  not,  properly  speaking,  law  until  the 
statute  of  Henry  VII.  (4  Sen.  VII.,  c.  xxiv.),  which,  by  correcting  some  abuses  that 
attended  the  practice,  gave  indirectly  a  sanction  to  it."  And  then  he  goes  on  in  the 
text :  "  By  means  of  this  law  the  great  fortunes  of  the  barons  were  gradually  dissi- 
pated, and  the  property  of  the  crown  was  increased."  And  he  observes,  "  that  pro- 
bably the  law  foresaw  and  intended  this  consequence."  It  has  been  shown  in  a  sub- 
sequent volume,  that  under  the  statute  De  Donis,  in  the  reign  of  Edward  I.,  fines, 
when  used  for  the  purpose  of  barring  estates  tail,  were  declared  void,  and  recoveries 
were  afterwards  used  for  the  purpose  :  and  that  the  notion  that  they  were  introduced 
for  that  purpose  in  the  reign  of  Edward  IV.  is  an  entire  error,  as  they  had  been  used 
ages  before.  Fines,  however,  continued  to  be  used  for  the  purpose  of  conveyancing  ; 
and  in  later  times,  as  already  has  been  seen,  for  the  purpose  of  conveyances  to  uses. 
And  it  has  been  observed,  in  a  previous  volume,  how  valuable  they  were,  in  a  turbu- 
lent age,  as  authentic  records  of  titles  preserved  among  the  muniments  of  courts  of 
law.  In  that  way,  in  such  an  age,  they  were  far  more  valuable,  probably,  than  in 
barring  entails  of  estates  :  for  in  an  age  when,  by  reason  of  constant  strife,  so  few 
succeeded  in  the  direct  lineal  descent,  the  great  object  must  have  been  to  preserve 
the  estates  in  the  families,  and  protect  them  from  forfeitures  ;  and  hence  the  import- 
ance, in  that  age  of  fines,  and  especially  of  fines  when  made  the  means  of  conveyances 
to  uses ;  for  they  were  thus  records  of  titles,  and  of  titles  which,  by  means  of  uses, 
were  protected  from  the  great  perils  of  the  times.  In  such  an  age,  the  importance  of 
the  finality  of  fines,  or  of  their  validity  as  a  protection  against  litigation,  was  of  far 
less  consequence  than  their  value  as  records  and  safeguards  against  violence  ;  and  hence 
the  statute  of  Edward  III.  altered  the  law,  by  allowing  claimants  to  dispute  a  fine, 
even  after  years  of  non-claim.  In  those  days  the  perils  from  litigation  were  much 
less  than  the  injury  arising  from  barring  men  of  their  claims,  who,  in  such  times, 
were  very  often  unable  to  attend  to  them.  But  when  the  character  of  the  age 
altered,  and  the  times  became  more  peaceable,  the  importance  of  the  finality  of 
these  recorded  titles  as  a  protection  against  revival  of  old  claims  would  appear 
more  and  more  serious  ;  and  hence  the  statute  of  this  reign  as  to  fines.  One 
of  the  great  causes  of  the  making  of  that  statute  was  the  constant  turbulence  of  the 
times,  which  hindered  men  from  making  their  claims  in  due  time.     The  law  of  non- 

1  Lord  Bacon. 
VOL.  III.  I 
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rather  just  than  legal,  and  more  magnanimous  than  provident.  It 
seems,  however,  to  have  been  founded  on  principles  of  humanity 
and  good  sense. 

To  throw  a  splendour  round  the  crown,  Henry  had  resolved  that 

claim  being  ousted,  in  process  of  time,  a  defect  was  found  in  the  validity  of  fines,  and 
they  became  nothing  more  than  feoffments  of  record,  by  reason  of  which  the  security 
of  men's  inheritances,  it  was  said,  was  taken  away,  and  thus  was  the  occasion  of  the 
making  of  this  statute.  The  preamble  was,  that  the  king  considering  that  fines  ought 
to  be  of  the  greatest  strength,  to  avoid  strife  and  debate,  and  to  be  a  final  end  and  con- 
clusion, and  of  such  effect  they  were  taken  before  a  statute  of  non-claim,  and  now  it 
is  used  to  the  contrary,  to  the  universal  trouble  of  the  king's  subjects,  willeth,  there- 
fore, that  it  be  enacted,  &c.  And  then  it  was  enacted  that  fines  should  bar  strangers 
as  well  as  heirs  after  five  years'  non-claim.  The  statute  of  fines  in  this  reign  did  only 
restore  the  ancient  law.  The  statute  was,  except  as  to  parties  under  age,  to  bar  all 
rights  then  existing  ;  and  this,  of  course,  had  a  great  effect  in  settling  titles  and  pre- 
venting litigation.  But  it  is  obvious  that  it  grew  naturally  out  of  the  alteration  of 
the  circumstances  of  the  times,  and  was  a  restitution  of  ancient  law.  Thus  Lord 
Bacon  wrote  of  it :  "  The  king  made  a  law  suitable  to  his  own  act  and  times ;  for  he 
himself  had,  in  his  person  and  marriage,  made  a  final  concord  in  the  great  suit  and 
title  for  the  crown  ;  so  by  this  law  he  settled  the  like  peace  and  quiet  in  the  private 
possessions  of  his  subjects,  ordaining  that  fines  thenceforth  should  be  final,  to  con- 
clude all  strangers'  rights,  and  that  upon  fines  levied  and  solemnly  proclaimed  the 
subject  should  have  his  time  of  entry  for  five  years  after  bis  title  accrued,  which  if  he 
forepassed,  his  right  should  be  bound  for  ever  after.  This  statute  did  in  effect  but 
restore  an  ancient  statute  of  the  realm,  which  was  itself  also  made  but  in  affirmance 
of  the  common  law.  The  alteration  had  been  by  a  statute  commonly  called  the 
statute  of  non-claim,  made  in  the  time  of  Edward  III.  And  surely  this  law  was  a 
kind  of  prognostic  of  the  good  peace  which  since  his  time  hath  for  the  most  part 
continued  in  this  kingdom  until  this  day ;  for  statutes  of  non-claim  are  fit  for  times  of 
war,  when  men's  heads  are  troubled  that  they  cannot  intend  (i.e.,  attend  to)  their  estates. 
These  statutes  that  quiet  possessions  are  fittest  for  times  of  peace,  to  extinguish  suits 
and  contentions,  whicli  are  one  of  the  banes  of  peace."  (Hist.  Hen.  VII.,  p.  43). 
The  philosophic  mind  of  Bacon,  it  will  be  seen,  recognised  the  growth  of  laws  out  of 
the  natural  necessities  of  the  times,  and  gave  truer  explanation  of  their  origin  than  any 
theories  of  far-seeing  policy.  And,  accordingly,  this  statute  was  the  precursor  of  the 
first  statute  of  limitations,  which  in  the  next  reign  was  passed  upon  the  same  prin- 
ciples of  policy.  Meanwhile  the  system  of  conveyances  by  means  of  fines,  which  had 
hitherto  been  adopted  mainly  for  the  sake  of  security,  was  now  resorted  to  for  the 
purpose  of  formality,  and  especially  for  the  purpose  of  conveyance  of  land  to  uses. 
The  connexion  between  these  two  subjects  was  rather  lost  sight  of  by  our  author 
who  has  treated  them  separately,  whereas  they  were  in  practice  closely  united  ;  and 
as  already  observed,  the  system  of  conveyances  to  uses  was  intimately  associated  with 
that  system — jurisdiction  of  equity — by  which  they  were  protected  and  enforced.  It 
has  already  been  seen  that  uses  were  protected  in  equity,  and  that  therefore  the 
grant  of  uses  promoted  the  use  of  equitable  jurisdiction.  And  one  great  character- 
istic of  the  age,  upon  the  legal  history  of  which  we  are  about  to  enter,  is  the  use  and 
rapid  growth  of  equity.  This,  indeed,  had  commenced  towards  the  end  of  the  pre- 
vious reign  of  Edward  IV. ;  but  it  was  advanced  and  developed  in  the  present  reign 
and  began  to  have  a  great  effect  in  superseding  the  inconvenient  and  often  oppressive 
incidents  of  the  old  feudal  system  of  law.  This  may  be  illustrated  by  a  remarkable 
case  which  occurred  in  the  7th  of  Henry  VII  One  Read  (probably  the  alderman 
who  was  so  cruelly  oppressed  at  a  subsequent  period)  had  land  extended  to  him  upon 
a  statute-merchant ;  upon  which  one  Capel,  by  means  of  a  "recovery,"  got  hold  of 
the  land,  and  thus  deprived  Read  of  bis  security.  Read  had  no  remedy  at  law  for 
he  could  not,  as  a  mere  tenant  under  an  execution,  "falsify  a  recovery  "  as  it 'was 
called;  and  it  was  not  until  the  next  reign  that  a  statute  passed  to  enable  parties 
with  less  estates  than  freehold  to  get  rid  of  recoveries  as  collusive  and  fraudulent 
He  therefore  went  before  the  chancellor  and  had  relief  in  equity,  as  he  had  no  remedy 
at  law  (Year-look,  7  Hen.  VII.,  fol.  11).  And  it  was  said  he  should  be  restored  by 
the  Court  of  Chancery  upon  conscience,  for  he  had  no  remedy  at  common  law  (Ibid  ) 
The  effect  of  such  a  decision  in  breaking  the  fetters  enforced  by  the  old  feudal  law 
must  be  obvious,  and  principleswere  laid  down  of  far  widerapplication  than  the  particular 
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all  persons  bearing  any  relation  to  the  king  should  be  about  him 
in  his  expeditions ;  and  we  find  two  statutes  made  for  Atlending  ^e 
this  purpose  ;  the  first  was  stat.  11  Henry  VII.  c.  18,  king  in  his 
which  required   all  those   who    had   any  office,   fee,  wars- 

case,  for  it  was  said  by  the  chancellor,  that  when  a  feoffment  was  made  in  confidence 
— i.e.,  to  ",  use — though  the  feoffor  had  no  remedy  at  common  law — i.e.,  to  enforce 
the  use  or  trust — he  should  have  a  remedy  in  Chancery  (Ibid.).  Uses  had  1  >ng  been 
resorted  to  in  order  to  evade  the  oppressive  incidents  of  the  feudal  system,  and  it 
was  not  until  the  next  reign  that  a  statute  passed  to  turn  uses  into  legal  possession. 
Hence  it  will  be  observed  how  the  jurisdiction  of  equity  anticipated,  so  to  speak,  the 
wisdom  of  legislation,  and  had  already  worked  changes  which  legislation  afterwards 
confirmed.  Another  and  still  more  remarkable  instance  of  this  has  escaped  the 
attention  of  our  author  and  of  all  historians,  and  thut  was  the  use  of  wills  or  testaments 
of  land,  under  the  shelter  of  the  law  as  to  uses.  There  was  a,  close  connexion  be- 
tween the  two  systems,  for  the  "  use  "  was  a,  declaration  of  will,  which  might  or  might 
not  be  executed  inter  vivos,  and  a  testament  was  only  the  declaration  of  a  last  will,  to 
be  executed  after  the  testator's  death.  Hence,  in  a  case  at  the  close  of  the  reign  of 
Henry  VI.,  it  was  laid  down  that  feoffees  to  a  use  should  be  bound  to  take  notice  of 
the  will  of  the  cestui  que  use,  and  that  suit  in  equity  would  lie  to  enforce  it — i  e.,  be- 
cause it  was  the  will  of  the  donor  (Tear-book,  37  hen.  VI.,  fol.  35).  Thus  it  will  be 
seen  that  the  most  important  changes  in  law  and  legislation  in  this  reign  arose  natur- 
ally and  almost  unavoidably  out  of  gradual  changes  in  the  circumstances  of  the  times. 
So  that  legislative  changes  usually  arose  out  of  changes  which  had  already  taken 
place  in  the  law.  That  which  was  the  case  as  to  secular  law  seems  also  eminently  to 
have  been  so  with  regard  to  the  Church  and  its  relations  to  the  state,  and  especially 
as  to  its  privileges,  powers,  and  immunities  with  reference  to  civil  or  secular  law. 
Many  events  in  previous  reigns  had  prepared  the  way  for  great  changes  in  these 
matters,  and  secular  incidents  occurred  in  the  course  of  the  present  reign.  Thus 
with  reference  to  the  papal  supremacy  in  ecclesiastical  matters.  The  papal  supremacy 
in  spiritual  matters  was  fully  recognised  in  the  courts  of  law,  where,  however,  it  was 
said  that  of  things  spiritual  mixed  with  temporal,  act  of  parliament  could  make  the 
law  (Year-book,  21  Hen.  VII.,  fol.  7),  implying  that  in  things  purely  spiritual  parlia- 
ment could  not  do  so,,  and  that  even  in  things  spiritual  mixed  with  temporal,  it  was 
only  act  of  parliament  which  could  take  them  out  of  the  supreme  appellate  jurisdic- 
tion of  Rome.  Aud  hence  it  appears  from  the  Year-books  of  this  reign  that  commis- 
sions of  delegacy  were  Bent  by  the  see  of  Rome  into  this  country  to  hear  appeals  in 
ecclesiastical  cases,  even  matters  testamentary  (Year-book,  4  Ben.  VII,  fol.  15).  And 
it  was  there  said,  that  papal  excommunication  was  no  disability  by  our  law — i.e., 
no  temporal  disability,  The  papal  supremacy  was  confined  to  ecclesiastical  matters, 
and  not  recognised  in  matters  temporal.  Several  cases  had  occurred  in  the  courts 
during  the  late  reign,  or  in  the  earlier  portion  of  the  present,  which  showed  signifi- 
cantly how  strongly  the  current  was  tending  against  the  See  of  Rome.  Thus  in  the 
first  year  of  Henry  VII.  a  case  occurred  as  to  the  effect  of  a  papal  excommunication 
for  an  act  of  spoliation.  "  The  chancellor  demanded  of  the  justices  what  should  be 
done  as  to  the  alum  which  was  taken  by  the  English  of  the  Florentines  in  England, 
for  that  our  holy  father  the  pope  had  excommunicated  all  who  had  attached  the 
said  alum.  And  it  was  said  by  the  justices  that  it  was  under  the  protection  of  the 
king  ; "  in  other  words,  that  the  papal  excommunication  did  not  matter.  And 
Hussey,  chief-justice,  said,  in  the  time  of  Edward  I.  the  pope  sent  letters  to  the  king, 
that  he  should  keep  the  peace  with  Scotland ;  and  the  king,  by  the  advice  of  his 
council,  wrote,  that  he  had  not  in  the  temporality  any  person  above  him,  since  he  is 
immediate  under  God.  And  the  bishop  of  London  said,  that  when  the  pope  wrote 
letters  to  Henry  VI.  in  derogation  of  the  royalty,  Humphrey,  Duke  of  Gloucester, 
put  them  in  the  fire  (Year-book,  1  Hen.  VII.,  fol.  10).  Here  we  have  a  decided  re- 
pudiation of  any  right  on  the  part  of  the.  pope  to  pronounce  judgment  even  on  the 
spiritual  or  moral  character  of  acts  of  state.  But  it  is  abundantly  obvious,  on  the 
one  hand,  that  his  spiritual  supremacy  was  impliedly  admitted  ;  and,  on  the  other 
hand,  it  appears  that  there  was  no  attempt  on  the  part  of  the  papacy  to  insist  upon 
anything  beyond,  however  difficult  it  may  have  been,  practically  to  exercise  the 
spiritual  supremacy  without  appearing  evidently  to  intermeddle  with  the  temporal. 
How  little  the  laws  of  the  Church  were  regarded  when  they  came  in  contact  with  the 
law  of  the  realm  was  shown  in  a  most  striking  way  by  a  case  which  occurred  at  the 
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or  annuity,  by  grant  from  the  crown  (not  having  the  king's  licence  to 
excuse,  or  any  infirmity  to  prevent  them),  to  attend  the  king  in 
person  when  he  went  to  war ;  and  if  they  failed,  all  such  grants 
were  to  be  void.  This  was  not  to  extend  to  any  spiritual  person, 
the  master  of  the  rolls,  nor  officers  or  clerks  in  chancery,  or  the 
justices  of  either  bench ;  nor  to  the  barons  of  the  exchequer,  or 
other  officers  of  their  courts ;  the  king's  attorney  or  solicitor,  or  his 
serjeants-at-law.  This  point  was  pushed  further  a  few  years  after 
by  stat.  19  Henry  VIL,  c.  1,  and  extended  to  those  occupying 
honours,  castles,  lordships,  manors,  lands,  tenements,  or  other 
possessions  and  hereditaments  of  the  grant  of  the  crown,  who 
were  thought  to  be  bound  by  a  stronger  duty  than  those  of  the 
former  description.  By  this  act  sueh  persons  are  entitled  to  the 
king's  wages  from  their  setting  out  to  their  return.  The  excep- 
tions, in  this  latter  act,  were  extended  to  the  clerk  of  the  king's 
council,  to  persons  above  sixty  and  under  twenty-one  years,  and  to 
cases  where  the  patents  mentioned  the  grant  to  be  for  a  sum  of 
money.1 

Particular  privileges  had  before  this  been  granted  by  parliament 

close  of  this  reign,  and  in  which  it  was  held  that  if  a  priest  or  a  nun  married,  the  issue 
should  be  deemed  legitimate,  which,  of  course,  implied  that  the  marriage  was  legally 
valid  (21  Hen.  VII.,  fol.  40).  At  the  assizes  at  Warwick,  in  a  suit  for  the  recovery  of 
real  property,  it  was  found  by  verdict  that  the  tenant's  father  had  taken  holy  orders 
before  his  marriage,  and  that  the  plaintiff  bad  therefore  claimed  the  land  as  lawful 
heir  ;  but  when  the  matter  came  to  be  debated  in  the  Kxchequer  Chamber  before  all 
the  judges,  it  was  held  that  the  tenants  are  not  to  be  deemed  bastard.  And  the 
chief -justice  said  it  had  been  so  adjudged  before  ;  and  that  if  a  priest  took  a  wife 
and  had  issue,  his  issue  should  inherit,  for  that  the  espousals  were  not  void,  but  void- 
able. And  if  a  man  took  a  nun  to  wife,  the  marriage  was  not  void  (21  lien.  VII., 
fol.  40).  And  so  it  was  recognised  as  good  law,  what  had  been  adjudged  in  the  pre- 
vious reign,  that  if  a  man,  after  issue  born,  was  divorced,  and  married  again,  and  had 
other  issue,  and  then  died,  and  the  first  issue  sued  in  the  spiritual  court  to  recover 
the  sentence  of  divorce  and  bastardise  the  issue  of  the  Becond  marriage,  the  king's 
court  would  grant  prohibition,  although  marriage  had  always  to  be  allowed  to  be  a 
matter  of  spiritual  cognisance,  and  the  effect  of  granting  prohibition  would  be  of 
course  to  prevent  an  appeal  to  Rome  (12  Hen.  VII.,  fol.  22).  In  other  words,  the 
king's  courts  claimed  to  restrain  the  exercise  of  the  spiritual  jurisdiction  even  in 
matters  spiritual,  where,  by  reason  of  the  determinations  of  the  spiritual  courtB  being 
recognised  in  the  courts  of  law,  this  would  affect  the  temporal  rights,  and  would  do 
so  in  such  a  manner  as  to  interfere  with  the  determinations  of  the  courts  of  law.  It 
has  been  shown  in  the  notes  to  previous  reigns  how  gradually  the  principle  of  royal 
supremacy  in  spiritual  matters  mixed  with  temporal  had  been  advanced  by  the 
devices  of  the  crown  lawyers  and  the  decisions  of  the  king's  courts  ;  and  this  was 
especially  remarkable  in  respect  to  the  power  of  the  bishop  to  refuse  a  presentee  for 
unfitness.  No  one  could  doubt  that  this  was  a  purely  spiritual  function,  and  it  was 
admitted  by  the  courts  of  law  in  the  reign  of  Henry  VII.  that  the  bishop,  in  deter- 
mining it,  was  the  judge  (15  Hen.  VIL,  fol.  8),  as  it  was  a  purely  spiritual  matter. 
Nevertheless,  by  slow  degrees,  the  king's  courts  virtually  got  the  dttermination  of 
the  question  a  good  deal  into  their  own  hands.  It  was  first  held  that  the  cause  of 
refusal  ought  to  be  certain,  and  set  forth  by  the  bishop  distinctly,  as  that  the  pre- 
sentee was  illiterate,  or  a  mere  layman  (11  Hen.  VIL,  fol.  37  ;  Dyei;  293,  254). 
From  this  it  was  but  a  step  that  the  king's  court  should  claim  to  determine  upon  the 
sufficiency  of  the  cause )  and  thus  the  development  of  the  royal  supremacy  had  come 
to  the  very  verge  of  an  assumption  of  the  spiritual.     In  the  last  reign,  it  has  been 

>  These  laws  cannot  but  bring  to  our  recollection  some  former  passages  in  our  history. 
Vide  ante,  vol.  ii.,  c,  ix. 
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to  persons  in  the  king's  service.  Persons  in  the  king's  wages  beyond 
or  upon  the  sea,  were  not  to  be  prejudiced  by  any  descent,  and 
might  make  their  attorney  to  enter  lands  descended,  or  to  attorn. 
Those  with  the  king  in  his  wars  might  make  feoffments  to  the  use 
of  their  wills  without  licence  ;  they  were  to  have  their  own  liveries, 
and  they  had  authority  to  dispose  of  the  wardship  of  their  lands.1 
While  Henry  was  thus  steady  in  exacting  due  attendance  from  the 
retainers  of  the  crown,  he  was  equally  attentive  to-  diminish  the 
number  of  those  of  great  lords.  He  was  very  strict  in  enforcing 
the  statutes  of  liveries.  The  parliament  added  two  more  to  the 
number  of  these  regulations  for  lessening  the  influence  and  strength 
of  the  nobility  in  the  country.  2 

These  were  all  the  parliamentary  provisions  that  seem  to  concern 
more  particularly  the  king's  person,  and  do  not  come  under  any  of 
the  heads  under  which  the  other  acts  of  this  reign  will  be  arranged. 
Before  we  come  to  those  on  private  rights,  we  shall  briefly  notice 
certain  laws  that  were  made  tor  better  regulating  the  lower  orders 
of  the  community,,  and  one  that  respects  bodies  politic  and  cor- 
porate. 

seen,  the  opinion  was  openly  avowed  in  the  courts  of  law,  that  the  effect  of  the 
statutes  of  praemunire  was  that  if  a  man  sued  in  the  court  of  Home,  even  when  he 
might  sue  in  the  ecclesiastical  courts  of  this  country,  he  incurred  the  tremendous 
penalty  imposed  by  these  statutes,  that  is,  deprivation  of  property  and  perpetual 
imprisonment.  And,  of  course,  though  this  would  not  apply  to  an  appeal  to  Rome 
on  a  matter  allowed  to  be  within  the  cognisance  of  the  ecclesiastical  court,  it  was* 
evident  that  it  would  apply  to  a  party  prohibited  from  suing  even  in  the  ecclesiastical' 
courts  of  this  country.  Thus  the  king's  courts  claimed  virtually  to  prevent  the- 
exercise  of  the  spiritual  supremacy  of  Rome  even  in  matters  spiritual,  wherever  they 
considered  that  it  would  interfere  with  their  temporal  jurisdiction,  and  though  they 
acknowledged  the  papal  supremacy  in  spiritual  matters,  they  claimed  to  draw  the 
line  which  separated  the  spiritual  from  the  temporal.  It  is  manifest  that  the  de- 
velopment of  the  royal  authority,  and  the  ascendancy  of  the  law,  and  the  power  of 
the  state,  and  the  course- of  events  which  had  led  to  such  results,  were  preparing  the- 
way  for  great  changes  in  the  law  with  reference  to  the  church.  And  the  disposition' 
on  the  part  of  the  king's  court  to  restrict  the  powers  of  the  church  to  matters  purely 
spiritual,  and  to  prevent  them  from  interfering  with  matters  temporal,  naturally 
led  the  courts  of  law  to  be  extremely  jealous  of  the  privileges  of  the  church  when 
they  took  the  form  of  immunity  from  the  jurisdiction  of  the  temporal  courts  in- 
respect  of  offences  against  the  temporal  laws.  Those  privileges  took  that  form  in' 
privilege  of  sanctuary  and  privilege  of  clergy  ;  and  in  the  first  year  of  this  reign,  and' 
throughout  the  reign,  we  find  the  privilege  of  sanctuary  openly  denounced  in  the 
courts  as  a  privilege  for  crime  and  as  discreditable  to  the  church  (1  Hen.  TIL,  fol. 
23),  and  in  several  cases  disregarded,  and  the  authority  of  the  pope  on  its  behalf  set 
at  nought  (Year-booh,  1  Hen.  VII.,  fol.  26).  And  in  the  same  spirit,  in  the  course  of 
this  reign,  as  our  author  above  mentions,  the  first  of  a  series  of  acts  was  passed  to 
limit  and  restrain  the  privilege  of  clergy.  It  must  be  obvious  that  the  ascendancy 
of  the  regal  power,  as  representing  the  temporal  law,  was  thoroughly  established  over 
the  spiritual  powers  and  privileges  of  the  church,  so  far  as  they  interfered  with  the 
temporal  jurisdiction,  and  that  the  king's  authority  was  already  absolute  over  all 
classes  of  subjects,  spiritual  as  well  as  lay,  so  far  as  regarded  spiritual  jurisdiction. 
It  is  manifest,  also,  that  this  was  part  of  the  result  of  that  complete  ascendancy  of 
royalty  over  all  other  powers  in  the  state  which  had  followed  from  various  causes  to 
be  found  in  the  history  of  the  age,  and  led  to  the  establishment  of  that  absolute 
power  which  forms  the  distinguishing  characteristic  of  the  dynasty. 

>Stat.  7  Hen.  VII.,  c.  2,  3. 

2  Stat.  3  Hen.  VII.,  c.  12,  and  stat.  19  Hen.  VII.,  <-.  U. 
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It  is  probable  that  the  cessation  of  the  late  civil  contests  had  left 
many  unemployed  persons  to  become  vagrants  and  infest 

agran  3.  ^e  country ;  for  we  find  two  statutes  for  the  correction  of 
this  evil,  which  seem  to  treat  it  with  much  severity  (a),  Vaga- 
bonds, idle  and  suspected  persons,  were  to  be  set  in  the  stocks  three 
days  and  three  nights,  without  any  sustenance  but  bread  and  water  ; 
after  which  they  were  to  be  put  out  of  the  town.  It  was  enjoined, 
that  no  one  should  give  any  thing  else  to  such  idle  person,  under 
the  penalty  of  forfeiting  a  shilling.  Poor  persons  not  able  to  work 
were  to  resort  to  the  hundred  where  they  last  dwelt,  were  best 
known,  or  were  born,  and  there  remain,  under  the  penalty  of  being 
punished  in  the  above-mentioned  way.  To  suppress  the  nurseries 
of  idleness  and  beggary,  it  was  provided,  that  no  artificer,  labourer, 
or  servant,  should  play  at  any  unlawful  games,  except  in  Christmas. 
The  common  selling  of  ale  might  be  checked  by  two  justices  of  the 
peace.1  Several  laws  were  made  for  the  adjustment  of  trade  and 
commerce,  the  employment  of  persons  in  agriculture  (#).,  the  build- 

(a)  This  was  the  firBt  of  a  series  oi  severe  laws  passed  under  this  dynasty  against 
vagrancy,  which,  there  is  reason  to  believe,  had  arisen  out  of  the  villenage — that  is, 
out  of  the  natural  disposition  of  men  to  escape  from  that  condition  by  leaving  their 
lords,  especially  since,  by  an  ancient  law,  if  they  lived  in  a  town  a  year  unclaimed 
they  were  emancipated.  That  villenage  still  subsisted  in  this  reign  is  shown  by 
some  of  the  cases  in  the  Year-books  of  the  reign.  In  writ  de  homine  replegiando,  the 
defendant  said  that  the  plaintiff  was  his  villein,  and  the  other  said  he  was  free ;  and 
the  plaintiff  bad  to  find  surety  to  pursue  the  writ  with  effeet ;  and  he  shall  be  taken 
to  deliver  his  goods  and  his  body  to  the  defendant  if  the  issue  shall  be  found  against 
him  (5  Hen.  VII.,  fol.  3).  During  this  period,  villenage  was  indeed  becoming  obso- 
lete, but  it  was  not  abolished.  In  the  reign  of  Richard  III.,  one  John  Huston 
brought  an  action  against  the  bishop  of  Ely  for  claiming  him  to  be  his  villein,  and 
lying  in  wait  to  seize  him  ;  and  the  bishop  justified,  and  alleged  that  the  plaintiff  was 
his  villein  regardant  to  a  certain  manor  of  his  ;  and  thereupon  they  were  at  issue  ; 
and  pending  the  suit,  the  bishop  was  disabled  by  act  of  parliament,  upon  the  acces- 
sion of  Henry  VII. ;  and  as  the  crown  had  seized  the  temporalities,  and  so  was 
interested,  it  interposed  to  prevent  a  trial,  and  so  the  case  was  not  decided.  In  the 
reign  of  Henry  VII.,  Frowike,  who  was  chief-justice,  gave  a  reading  upon  villenage, 
which  shows  that  it  was  not  then  obsolete,  There  are  cases  in  the  Year-book  of 
Henry  VII.  on  the  subject,  which  show,  however,  that  villeins  were  acquiring  property, 
and  gradually  becoming  enfranchised  by  the  acts  of  their  lords. 

(6)  This  was  the  era  of  enclosures  of  land,  andone  of  these  acts  related  to  it.  Lord 
Bacon,  in  his  history  of  the  reign,  mentions  that  enclosures  of  land  had  become  fre- 
quent (he  does  not  say  how  it  was  effected,  and  whether  or  not  by  private  acts  of 
parliament),  and  that  the  legislature,  not  liking  to  restrain  enclosures  (for  "  that  were 
to  prohibit  improvement,"  p.  ii),  preferred  to  enact  that  farm  laws  should  be  main- 
tained, so  as  to  carry  out  the  object  of  enclosures.  It  need  not  be  stated  that  such 
legislative  enactments  upon  laymen  became  obsolete.  But  enclosures  have  ever 
since  gone  on,  only  they  have  in  modern  times  been  under  the  authority  of  general 
or  particular  acts  of  parliament.  It  may  be  mentioned  here,  that  in  this  reign  the 
powers  of  the  commissioners  of  sewers — first  established  in  the  reign  of  Henry  VI. 
for  the  protection  of  the  land  from  floods,  or  from  the  encroachments  of  the  sea' 
were  extended  ;  but  in  this  as  in  most  other  such  subjects  the  main  legislation 
began  in  the  next  reign.  In  another  case  in  this  reign,  it  was  held  that  if  the  lord 
granted  the  villein  a  lease  or  tenancy  for  years  (which  might  be,  as  Littleton  had 
shown,  a  year  or  for  half  a  year),  the  villein  was  enfranchised  ( Yearbook,  11  Men. 
VII.,  fol.  13).  And  no  doubt  the  better  and  more  industrious  of  the  villeins  were 
enfranchised  in  some  such  way  as  that,  or  by  residence  in  a  town  for  a  year  practising 
some  trade  or  art;  but  there  is  as  little  doubt  that  many  others  wandered  away  and 

1  Stat.  11  Hen.  VII.,  c.  2 ;  stat.  19  Hen.  VII.   c.  12.     Vide  ante,  vol.  ii. 
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ing  of  houses  of  husbandry,  the  regulating  of  the  wages  of  artificers, 
the  apprenticing  of  boys,  and  other  objects  of  an  economical  kind  ; 
but  these  were  mostly  experimental,  and  led  to  improvements  of  a 
more  general  nature  in  the  next  and  subsequent  reigns.1 

That  corporations  might  not  carry  the  right  they  had  to  make 
by-laws  too  far,  it  was  ordained,  by  stat.  19  Hen.  VII.,  c.  7,  that 
all  acts  and  ordinances  made  by  the  wardens,  masters,  and  fellow- 
ships of  craft  and  mysteries,  and  by  rulers  of  guilds  and  frater- 
nities (a),  shall  be  approved  by  the  chancellor,  treasurer,  or  chief- 
lived  a  vagabond  life.  The  issue  of  a  villein,  it  is  to  be  observed,  generation  after 
generation,  were  villeins.  The  lord  might  enfranchise  a  villein  by  express  grant,  but 
though  he  enfranchised  the  villein  and  "his  issue,"  that  did  not  enfranchise  the 
villein's  future  children,  but  only  those  already  born  (15  Hen.  VII.,  fol.  li).  Until 
enfranchised,  the  villeins  went  with  the  estate  like  cattle,  and  all  the  fruits  of  their 
labour  went  to  their  lords.  It  may  be  well  conceived  that,  on  the  one  hand,  such  a 
pernicious  and  oppressive  system  tended  to  produce  habits  of  listless  idleness,  and, 
on  the  other  hand,  to  beget  a  strong  desire  to  escape  from  its  bondage,  and  hence, 
no  doubt,  thousands  of  villeins  wandered  away,  and  thus  out  of  villenage  arose 
vagabondage.  The  severe  laws  passed  against  it  in  this  reign  were  continued  in  all 
subsequent  reigns. 

(a)  There  was  one  feature  of  the  policy  of  this  reign  to  which  neither  Hume  nor  our 
author  has  done  justice,  and  that  was  the  encouragement  of  corporations,  those  great 
nurseries  of  industry,  freedom,  and  civilisation.  Hume,  indeed,  observes,  that  the 
first  incident  which  broke  in  upon  the  violence  of  the  feudal  system  was  the  practice, 
began,  he  says,  in  Italy,  and  imitated  in  France,  of  creating  communities  and  corpora- 
tions, endowed  with  privileges,  and  a  separate  municipal  government,  which  gave 
them  protection  against  the  tyranny  of  the  barons,  and  which  the  prince  himself 
deemed  it  prudent  to  respect  (Hist.  Eng.,  v.  iii.,  c.  xxiii.).  But  he  fails  to  notice  the 
laws  passed  in  this  age  for  the  extension  of  their  power  ;  and,  indeed,  always  gives 
the  impression  that  the  laws  of  this  reign  were  rather  against  them  than  in  their 
favour.  There  was  certainly  an  act  of  Henry  VII.,  which  contained  a  clause  to  restrain 
corporations  from  making  ordinances  in  diminution  of  the  royal  prerogative  (19  Hen. 
VII.,  c.  vii.),  and  that  clause  alone  the  historian  mentions ;  whereas  the  act  provided 
that  by-laws  might  be  made  by  corporations  for  good  government,  according  to 
their  charters  or  prescriptions,  only  they  were  to  have  the  approval  of  the  Lord 
Chancellor  and  Lord  Chief- Justice,  in  order  to  protect  the  royal  prerogative  (19 
Hen.  VII,  c.  vii.).  And  on  the  other  hand,  a  series  of  laws  passed,  commencing  with 
this  reign,  giving  corporations  or  chief  officers  of  corporations  the  most  important 
powers  as  to  trades,  and  various  other  matters  (7  Hen.  VII,  o.  iv.).  And  by  stat.  33 
Henry  VIII.,  c.  xxvii.,  in  acts  done  by  corporations  the  consent  of  the  greater  part 
was  made  binding  on  the  whole.  Thus,  under  a  statute  of  Elizabeth,  they  were  to 
exercise  powers  of  search  or  supervision  over  various  important  manufactures,  as  of 
cloth  or  leather  (39  Eliz.,  o.  xx.  ;  1  James  I.,  xxiii.),  and  to  hear  and  determine  matters 
relating  to  servants,  &c.  (5  Eliz.,  u.  iv.  ;  8  Eliz.,  c.  xxii.).  These  statutes  mark  the 
character  of  the  era  on  which  we  are  entering — that  of  the  ascendancy  of  law  and, 
order,  and  of  all  power  derived  from  the  crown.  An  important  judicial  decision 
had  taken  place  in  the  reign  of  Henry  VI.,  which  gave  mercantile  corporations,  as 
well  as  municipal,  a  legal  status  in  courts  of  law.  That  was  in  case  of  an  action 
against  the  Society  of  Lombard  Merchants  ;  and  it  was  held  that  the  society  could, 
and  indeed  ought,  to  appear  by  attorney,  as  the  mayor  and  corporation  of  a  city — 
i.e,  as  a  corporate  body,  and  not  a  mere  collection  of  individuals  ( Year-booh,  19  Hen. 
VI. ,  fol.  80).  This  decision,  perhaps,  marks  the  rise  of  those  commercial  corporations 
which  have  continued  from  that  time  to  the  present ;  for  formerly  the  only  corpora- 
tions much  known  were  either  religious,  or  eleemosynary,  or  municipal.  The  move- 
ment thus  commenced  in  favour  of  corporations  was  encouraged  to  the  utmost  by  the 
courts  as  well  as  by  the  parliament  in  the  course  of  the  present  reign.  Thus  it  was 
said,  that  a  "  corporation  could  have  plowmen  and  servants  in  husbandry,  butlers 
and  cooks  et  hujusmodi  (without  retainer  by  deed),  and  that  a  servant  could  justify  by 
command  of  a  body  politic  (i  Hen.  VII.,  c.  xvii.) ;  and  many  cases  as  to  corporations 

1  Stat.  11  Hen.  VII.,  u.  22  ;  stat.  4  Hen.  VII..  c.  19. 
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justices  of  either  bench,  or  three  of  thern ;  or  by  the  justices  of 
assize  in  their  circuit ;  and  that  otherwise  they  should  be  void.  It 
was  further  ordained,  that  no  by-law  should  be  made  to  restrain 
suits  in  the  king  s  courts. 

The  statutes  made  in  this  reign  upon  the  subject  of  private 
rights  related  entirely  to  the  modes  and  circumstances  of  alienation, 
whether  in  real  or  personal  property.  Of  this  nature  were  the 
statute  of  fines,  those  relating  to  the  pernors  of  profits,  and  an  act 
to  prevent  the  alienations  of  jointresses.  The  only  act  respecting 
personality  which  we  shall  have  occasion  to  notice,  is  that  for  pre- 
venting gifts  of  goods  in  order  to  defraud  creditors. 

The  most  remarkable  regulation  in  this  reign  on  the  subject  _  of 
real  property  is  the  statute  of  fines,  4  Hen.  VII.,  c.  24,  copied 
chiefly  from  that  in  the  last  reign.  This  act  has  been  considered 
in  two  views ;  either  as  intended  to  make  a  fine  a  bar  to  an  entail, 
or  to  give  to  this  ancient  assurance  the  force  and  validity  it 
possessed  at  common-law  before  the  statute  of  non-claim  (a). 

occurred  in  this  reign,  recognising  their  corporate  character  and  capacity.''  These 
decisions  indeed  are  observed  to  begin  in  the  latter  part  of  the  reign  of  Edward 
IV.,  where  there  are  several  such  cases.  In  one  of  these  it  was  said,  that  a  guild  or 
fraternity  required  a  special  incorporation  (20  Edw.  IV.,  fol.  2) ;  but  in  another  it 
was  said  that  the  king  could  incorporate  any  body  of  men,  just  as  the  ancient  cities 
were  incorporated  either  by  charter  or  prescription  (21  Edw.  IV.,  fol.  55) ;  and  there 
were  cases  in  which  the  motive  and  character  of  corporations  was  elaborately  discussed 
(21  Elw.  IV.,  fol.  12,  27,  67).  And  in  the  present  reign,  there  was  a  case  in  which 
it  was  laid  down  that  the  king  could  grant  an  incorporation  by  the  name  of  the 
"  master  and  wardens,"  &c,  and  give  them  power  to  sue,  and  be  sued  by  that  name 
(11  Hen.  VII.,  fol.  27).  How  these  corporations  tended  to  encourage  industry  and 
protect  liberty,  will  be  manifest  when  it  is  borne  in  mind  that  ever  since  the  Conquest 
the  law  had  been  that  a  villein  residing  unclaimed  a  whole  year  in  a  corporate  city 
or  borough  was  enfranchised,  and  it  was  said,  in  one  of  the  cases  already  cited,  that  a 
villein  might  be  mayor  of  a  corporation  (21  Edw.  IV.,  fol.  7).  Thus  then,  while 
villenage  was  dying  out,  corporations,  municipal  or  mercantile,  were  extending,  and 
the  reign  of  law  and  order,  though  after  a  long  period  of  royal  tyranny,  was  to  be 
the  prelude  to  the  reign  of  law  and  liberty. 

(a)  This  act  altered  the  statute  of  non-claim  (34  Edw.  III.,  c.  xvi.,  vide  ante,  c.  xiii.), 
the  effect  of  which,  however,  has  been  much  misunderstood,  and  was  only  to  oust 
parties  of  the  bar  which  non-claim  raised.  At  common-law  parties  to  a  record,  such 
as  a  fine  or  a  recovery  in  a  real  action,  were  bound,  with  their  heirs  or  privies,  after 
non-claim  for  a  year  and  a  day  ;  and  at  common-law,  proclamations  were  made  on  a 
recovery  by  default  and  by  the  statute  De  Finibus  (1 8  Edw.  I).  Fines  were  to  be  openly 
read  in  court,  in  order 'to  secure  that  publicity  and  notoriety  which  were  of  the  essence 
and  substance  of  both  modes  of  proceeding,  and  good  notice  to  persons  interested  to 
come  forward  and  make  their  claims.  If  they  did  not  do  so,  they  were  barred,  and 
this  was  altered  by  the  above  statute  of  Edward  III.  But  then  it  was  only  altered  thus 
far,  that  parties  were  ousted  of  the  bar  which  non-claim  raised,  and  were  put  in  the 
same  position  as  they  would  have  been  at  common-law  within  the  year.  But  if 
parties  or  privies,  they  could  not  dispute  the  fine  being  stopped  by  it  which  how- 
ever, was  altered  by  the  statute  De  Donis  in  the  case  of  estates  tail.  If,  however  not 
parties  or  privies,  they  could,  within  the  year  at  common-law,  or  at  any  time  by  the 
statute  of  non-claim,  contest  the  fine.  Still  they  could  only  do  so  according  to  the 
case  by  showing  that  the  parties  to  the  fine  had  no  freehold  estate  in  the  land  at 
the  time  the  fine  was  levied.  The  law,  again,  was  altered  by  the  present  statute 
by  repealing  the  statute  of  non-claim  in  so  far  as  it  made  mere  non-claim  a  bar  to  a 
claim.  There  had  been  a  previous  statute  on  the  subject  in  the  preceding  reign  of 
Richard  III.  By  that  act  a  fine  was  to  be  only  read  and  proclaimed  in  court  and  a 
transcript  sent  to  the  county  where  the  bond  was,  to  be  openly  proclaimed  there  which 
being  certified,  all  persons  were  to  be  barred.    These  open  and  public  proclamations, 
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•Those  who  are  of  the  former  opinion  argue  in  this  way :  Not- 
withstanding, say  they,  the  blow  that  was  given  to  the  statute  of 
statute  Be  Bonis  by  the  determination  in  Taltarum's  fines- 
case,  the  effects  of  entails  were  viewed  with  a  jealous  eye  by 
this  king.  It  should  seem,  something  more  was  wished  than 
this  resolution  to  substantiate  so  bold  and  new  a  doctrine  as  that 
of  barring  entails,  and  virtually  repealing  an  ancient  statute,  upon 
which  the  landed  property  of  the  kingdom  had  been  settled  for 
years.  Henry  saw  that  the  consequence  of  a  free  power  of  aliena- 
tion would  be  a  gradual  decline  of  the  wealth  and  importance  of 

which  exempted  the  proclamations  made  before  recovery  by  default  in  a  real  action, 
operated  as  public  notice  to  all  persons  interested  to  come  forward  and  make  their 
claims.  And  this  public  notice  constituted  the  essence  and  substance  of  the  proceed- 
ing either  by  fiue  or  recovery.  For  some  reason  this  statute,  it  was  thought,  required 
amendment.  Hence  the  present  act.  The  only  safe  way  of  arriving  at  the  real  mis- 
chief or  meaning  of  a  statute  is  to  see  what  the  law  was  deemed  to  be  just  before  it 
passed.  Now,  just  before  the  statute  above  treated  of,  it  was  held  the  form  of 
pleading  to  avoid  a  fine  was  that  the  parties  to  a  fine  had  not,  nor  either  of  them,  at 
the  time  of  the  levying  of  the  fine,  anything  in  the  tenements,  but  a  certain  party, 
&c,  or  to  confess  the  fine  and  avoid  it  by  title-paramount  and  re-entry  (3  Hen. 
VII.,  fol.  9).  The  fine,  indeed,  was  conclusive  between  the  parties  to  it,  but  as 
regards  strangers,  they  could  avoid  the  fine  by  showing  that  the  parties  had  no  estate 
in  the  land ;  but  under  the  statute,  after  fine  and  proclamation,  the  issue  of  the 
conusor  were  barred  (Bro.  A  6.,  Fines,  fol.  109).  It  was  settled  in  the  last  reign  (as  has 
been  seen)  that  on  a  fine  sur  conusance  de  droit,  levied  by  the  ancestor,  the  issue 
could  not  set  up  continuance  of  possession,  notwithstanding  the  fine,  although  the 
person  in  remainder  could,  because  the  issue  was  privy  in  law  to  the  fine,  and  bound 
by  it ;  whereas  the  person  in  remainder  was  not  (12  Edw.  IV.,  fol.  12,  15).  It 
was  doubted  whether  this  was  by  the  common-law  or  by  the  statute  27  Edward  I. , 
the  statute  De  Finibus  {Ibid.)  But  it  should  seem  that  fines  were  at  common-law,  since 
(apart  from  statutable  power  and  remedies)  they  were  only  warrants  acknowledged 
of  record  (18  Edw.  IV.,  fol.  22),  and  the  general  principle  appears  clear  that  record 
bound  parties  or  privies  in  law,  though  not  strangers,  and  that  strangers  could  only 
defeat  the  fine  by  showing  that  the  parties  had  not  a  freehold  estate  in  the  land. 
There  is  reason  to  believe  that  this  was  chiefly  because  the  nature  of  the  times  was 
such  as  often  to  preclude  men  from  making  their  claims ;  because  it  appeared  to  be 
recognised  after  the  statute  as  to  recovery  by  default  that  it  was  reasonable  they 
should  be  final  after  public  proclamation  had  been  made  (Hen.  IV.iol  19  ;  Statham's 
Abri.,  Proclamation,  3).  When  looked  at  in  this  point  of  view,  that  is,  as  accompanied 
with  public  notice  to  all  the  world,  the  reasonableness  of  such  a  mode  of  final  settle- 
ment of  title  would  appear  very  clearly,  and  it  approached  to  the  modern  system  of 
a  parliamentary  settlement  and  registry  of  title,  the  essence  of  which  is  such  public 
notice.  And  it  was  probably  because,  as  to  fines,  they  were  not  forced  to  afford  such 
means  of  publicity,  or  because  the  nature  of  the  times  was  such  as  often  to  deter 
claimants  from  coming  forward,  that  the  statute  of  Edward  III.  was  passed  ousting 
non-claim.  It  has  been  seen  that  the  substance  and  essence  of  this  system  of  transfer 
consisted  in  publicity  and  notoriety,  as  <*  means  of  notice  to  all  parties  interested. 
And  hence  the  above  statute  carefully  provided  that  proclamations  should  be  made 
in  four  terms.  And  after  these  proclamations  as  notice  to  all  parties  interested,  and 
after  the  five  years  elapsed  which  were  allowed  them  to  make  their  claims,  all  future 
claimants,  strangers,  or  parties,  were  levied.  This  was  in  pursuance  of  the  common- 
law,  and  of  the  policy  which,  in  the  next  reign,  led  to  the  statute  of  limitations  (32 
Hen.  VIII.),  that  is,  the  policy  of  settling  titles  and  preventing  litigation.  The  most 
important  point  to  be  observed  is,  that  publicity  and  notoriety  were  of  the  essence  of 
the  system  ;  and  that  upon  publicity  was  based  the  finality  of  the  settlement  and 
the  record  of  the  title.  This  seems  in  accordance  with  Lord  Bacon's  view.  "  First, 
then,  he  made  a  law  suitable  to  his  own  acts  and  times;  for  as  he  himself  had  in  his 
person  and  marriage  made  a  final  concord  on  the  great  suit  and  title  of  the  crown,  so  by 
this  law  he  settled  the  like  peace  and  quiet  on  the  private  possessions  of  his  subjects 
ordaining  that  fines  thenceforth  should  be  final,  to  conclude  all  strangers'  rights ;  and 
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the  nobility,  and  a  proportionate  increase  in  that  of  the  crown  :  and 
kncwing  how  much  this  concurred  with  his  favourite  scheme  of 
aggrandizement,  he  procured  the  statute  of  fines  to  be  passed  (a). 

Those  who  are  of  the  latter  opinion,  deny  that  this  statute  was  dic- 
tated by  political  reasons  ;  and  maintain  that  considerations  arising 
from  the  nature  of  a  fine,  as  a  common  assurance  of  the  realm,  were 
the  only  motives  for  making  it  By  the  statute  of  modus  levandi 
fines,  18  Edward  1.,  claim  must  be  made  within  a  year  after  the  fine 
levied  by  the  person  next  immediately  having  right,  without  per- 
mission to  those  in  the  subsequent  remainders  to  claim  on  his 
default;  so  that  if  there  was  tenant  for  life,  remainder  for  life, 

that  upon  fines  levied,  and  solemnly  proclaimed,  the  subject  should  have  his  time  of 
watch  for  five  years  after  his  title  accrued,  which,  if  he  forepassed,  his  right  should 
be  barred  for  ever  after,  with  some  exceptions  of  women,  married  women,  &c.  And 
surely  this  law  was  a  kind  of  prognosticate  of  the  good  peace  which,  since  his  time, 
hath  for  the  most  part  continued  in  this  kingdom  until  this  day  ;  for  statutes  that 
quiet  possessions  are  fittest  for  times  of  peace,  to  extinguish  suits  and  contentions." 
This  is  a  true  and  just  explanation  of  the  matter,  and  affords  an  admirable  illustra- 
tion of  the  manner  in  which  changes  of  law  have  grown  gradually  and  naturally  out 
of  changes  in  the  character  of  the  times.  It  has  already  been  stated  that  Hume,  when 
he  stated  that  by  the  above  statute  men  acquired  the  power  of  breaking  the  entails, 
and  of  alienating  their  estates,  was  in  error.  The  cases  in  the  Year-books  show  that 
fines  had  continued  to  be  used,  and  were  used  especially  as  a  means  of  conveyances 
to  uses,  by  which  the  oppressive  incidents  of  feudal  tenure  were  avoided,  and  indi- 
rectly the  power  of  devise  of  land  by  last  will  was  acquired.  This  appears  from  a 
statute  passed  just  before  the  present  in  the  very  same  year,  and  which  our  author 
omitted  to  notice,  although  its  bearing  upon  the  main  and  most  important  application 
of  fines — viz.,  as  conveyances  to  uses — is  manifest.  To  understand  it,  it  is  necessary 
to  bear  in  mind  that  if  a  tenant  incapite  died  leaving  an  heir  under  age,  the  king 
could  seize  the  person  and  estate  as  under  ward  (3  Hen.  VI.  fol.  5  ;  1  ITen.  VI I.  fol. 
28).  The  importance  of  the  provision  enacted  by  this  statute  was  greatly  overrated 
by  the  historian,  owing  to  his  not  having  been  aware  that  fines  and  recoveries  had 
been  used  for  purposes  of  transfer  or  alteration  of  title.  The  substance  and  essence 
of  both  modes  consisted  in  publicity  and  notoriety,  so  as  to  afford  notice  to  all  parties 
interested  to  come  forward  and  make  their  claims  ;  and  if  they  did  not  do  so  within 
a  year,  they  were  for  ever  barred.  The  object  of  publicity  was  carried  out,  as  to  re- 
coveries, by  public  proclamations,  required  by  the  practice  of  the  courts,  and  as  to  fines, 
by  the  reading  of  them  in  court,  as  required  by  statute,  either  because  this  was  not 
found  effectual  to  give  notice,  or  because  in  turbulent  times  men  often  were  unable 
to  come  forward  and  make  their  claims.  A  statute  of  Edward  III.  enabled  them  to 
do  so  at  any  time  ;  but  this  only  did  away  with  the  effect  of  non-claim,  and  enabled 
them  to  make  their  claim.  The  success  of  their  claim  would  depend  upon  the  com- 
mon law,  according  to  which,  parties  to  the  fine  and  their  heirs  would  be  barred  ;  and 
even  as  to  strangers,  it  was  by  no  means  clear  how  far  they  could  contest  the  opera- 
tion of  the  fines  if  the  parties  to  it  had  a  freehold  estate  at  the  time  it  was  levied. 
However,  such  was  the  state  of  the  law  ;  and  it  had  been  found  certainly  that  a  great 
many  titles  were  unsettled  owing  to  the  possibility  of  litigation.  The  present  statute 
did  no  more  than  require,  on  the  one  hand,  that  the  fines  should  be  repeatedly  and 
publicly  proclaimed,  so  as  to  ensure  such  publicity  as  would  afford  ample  notice  to 
all  who  were  interested  in  the  title  to  come  forward  and  oppose  ;  and  then  guarded, 
on  the  other  hand,  that  after  five  years'  non-claim  all  persons  should  be  finally  barred. 
The  principle  thus  carried  out  was  the  ancient  principle  of  public  notice  and  record 
or  registry  of  an  indefeasible  title, 

(a)  This  statute,  however,  no  doubt  was  of  great  practical  importance,  for  the  fine 
or  recovery  could  not  be  questioned  as  between  the  parties  and  their  privies,  so  that  it 
bound  the  issue  in  tail;  and  the  effect  of  the  statute  of  non-claim  was,  by  limiting  the 
period  within  which  the  fine  could  be  questioned  by  any  one,  to  go  far  to  establish 
their  validity  as  against  everybody.  Nevertheless,  the  change  was  not  by  any  means 
so  sudden  or  so  sweeping  as  was  supposed  by  the  historian  ;  and  here  again  is  an  in- 
stance of  the  way  in  which  history  is  illustrated  or  corrected  by  law. 
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remainder  in  fee,  and  the  first  tenant  for  life  aliened,  and  the  next 
remainder-man  for  life  made  no  claim,  the  remainder-man  in  fee 
was  without  remedy.  This  mischief  was  one  of  the  great  causes  of 
making  stat.  34  Edward  III.,  c.  16,  hy  which  non-claim  was  ousted;1 
that  is,  a  person' s  right  was  no  longer  barred  by  his  not  making 
his  claim  within  the  year.  An  example  of  this  kind  had  been 
given  by  the  statute  Be  Bonis ;  the  interest  of  the  donor  was  there 
provided  for  by  the  clause  much  in  the  nature  of  this :  it  was 
ordained  that  it  should  not  be  necessary  for  the  heirs  in  tail,  or  for 
those  in  reversion,  to  put  in  claim.  Great  cause  of  the  statute  of 
non-claim  was  the  interruption  of  foreign  and  domestic  wars,  which 
prevented  people  from  attending  to  matters  of  property. 

Whatever  wisdom  may  be  ascribed  to  the  policy  which  dictated 
that  statute,  it  was  found  that  this  doctrine  of  non-claim  had  very 
mischievous  consequences.  Fines,  as  they  thus  lay  open  to  be 
questioned,  became  of  less  validity  and  effect,  and  were  virtually 
very  little  more  than  feoffments  of  record.  To  remedy  the 
endless  contests  and  litigation  to  which  estates  were  now  exposed, 
and  to  restore  fines  to  then-  former  efficacy,  were,  as  it  should  seem, 
the  principal  objects  of  stat.  4  Henry  VII.  The  makers  of  this  act 
appear  only  to  have  pursued  the  reason  of  the  common- law,  and  to 
have  intended  merely  to  put  fines  into  the  same  condition  they  were 
in  before  non-claim  was  ousted. 

Such  are  the  reasons  and  motives  suggested  by  different  persons 
for  making  this  famous  act.  It  must  be  confessed,  that  if  there 
was  any  intention  of  giving  to  a  fine  the  efficacy  of  barring  an 
entail,  the  statute  is  couched  in  those  covert  and  indirect  terms 
which  indicated  an  apprehension  of  some  remaining  prejudices  in 
favour  of  entails :  for,  without  any  apparent  reference  to  entails,  or 
the  declaration  of  the  statute  Be  Bonis,  that  fines,  as  against  the 
issue,  should  be  void,  it  enacts  generally,  "  that  fines  of  land  levied 
with  proclamation  shall  conclude  as  well  privies  as  strangers."  On 
the  other  hand,  there  is  in  the  preamble  mention  made  of  the  stat. 
27  Edward  I.,  Be  Finibus,  and  of  the  confusion  introduced  by  the 
statute  of  non-claim,  to  remedy  which  it  would  intimate  the  present 
act  was  designed ;  and  it  was  not  till  near  forty  years  after  that  a  fine 
with  proclamation  was  held  to  bar  the  issue,  by  construction  of  this 
act ;  2  and  that  was  with  such  difference  of  opinion  that  an  act  was 
purposely  made  some  years  after3  to  declare  such  a  fine  to  be  a 
bar  to  the  issue  (a).  It  may  be  added,  that  this  act  is  only  copied 
from  one  passed  in  the  reign  of  Kichard  III.,  who  had  no  leisure  to 

(a)  In  that  case,  it  was  held  that  if  tenant  in  tail  levied  fine  with  proclamations, 
and  the  five  years  passed  in  his  life,  his  issue  should  be  bound  by  the  statute  Henry 
VII. ;  et  sic  vide,  that  this  statute  and  the  stat.  32  Henry  VIII.,  36,  are  of  the  same 
effect,  and  that  the  one  is  the  explanation  of  the  other,  and  that  by  the  one  and  the 
"ther  privies  shall  be  bound  immediately  after  the  proclamation  ;  and  the  five  years 
are  for  strangers  (19  Hen.  VIII.,  fol.  9).  That  was  entirely  in  accordance  with  legal 
principle,  for  records  always  bound  parties  and  privies — that  is,  privies  in  right  or 

1  Vide  ante,  vol.  ii.,  c.  xii.         «  19  Hen.  VIII.,  6.  3  Stat.  32  Hen.  VIII.,  v.  36. 
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devise  schemes  for  impoverising  or  humbling  the  nobility.  This 
republication,  therefore,  can  hardly  be  attributed  to  any  personal 
design  originating  with  the  present  king  (a). 

Fines  levied  according  to  this  statute,  and  to  have  the  effect  here 
given  them,  were  to  be  solemnly  read  and  proclaimed  in  the  three 
terms  next  following  the  engrossing,  at  four  days  in  every  term, 
during  which  proclamation  all  pleas  were  to  cease.  There  is  a 
saving  of  the  rights  of  such  as  might  not  be  in  a  condition  to  vin- 
dicate their  claims,  such  as  femes  covert  (not  being  parties  to  the 
fine),  persons  under  twenty-one  years,  persons  in  prison,  out  of  the 
realm,  or  not  of  whole  mind,  at  the  time  of  the  fine  levied,  not 
being  parties  to  the  fine ;  and  a  saving  to  every  person  and  his 
heirs,  other  than  the  parties  thereto,  of  such  right  as  he  had  at  the 
time  of  the  fine  being  engrossed,  so  as  he  pursue  his  title  within  five 
years  next  after  the  proclamation  had ;  and  saving  to  all  persons 
such  right  as  shall  first  grow,  remain,  or  descend,  or  come,  after  the 
fine  engrossed  and  proclaimed,  by  any  gift  in  tail,  or  other  cause, 
before  the  fine  levied,  so  that  they  pursue  their  right  within  five 
years  after  it  accrued  to  them  (6) ;  and  then  they  and  their  heirs 

estate  ;  and  upon  this  principle  the  validity  of  all  recoveries  and  fines  depended.  The 
statute  was  not  necessary  to  make  fines  bind  the  heirs  of  the  conusors ;  it  was  only 
necessary  to  bind  strangers,  or  persons  not  parties  to  the  fine,  and  for  their  benefit 
the  five  years  were  allowed. 

(a)  This  notion,  which  is  borrowed  from  Hume,  who  took  it  from  Bacon,  is  purely 
fanciful,  and  refuted  by  the  facts  of  history.  Recoveries  had  been  used  for  ages  to 
bar  entails,  and  so  far  from  this  act  being  intended  to  have  that  effect,  it  was  doubtful 
whether  it  had  such  an  effect,  and  the  judges  were  divided  about  it.  The  matter  was' 
settled  by  a  statute  of  Henry  VIII.  forty  years  afterwards.  In  the  next  reign  a 
great  question  was  agitated  before  all  the  judges,  which  was  thus ;  Tenant  in  tail 
levied  a  fine  of  his  land  with  proclamations,  and  the  five  years  passed  during  his  life- 
time, and  afterwards  he  died;  and  the  question  was,  whether  his  issue  should  be 
barred  by  that  fine  or  not.  Some  judges  thought  not,  upon  the  clause  saving  such 
rights  as  should  descend  after  the  fine.  For  they  thought  that  although  the  father 
was  privy  to  the  fine,  yet  the  issue  was  neither  party  nor  privy,  for  he  claims  the  land 
by  the  donor,  and  not  by  the  donee.  But  the  majority  thought  otherwise,  for  the 
intent  of  the  statute  was  that  the  fine  should  be  a  final  end.  '  And  if  there  had  been 
no  exceptions,  it  would  conclude  all  persons  generally,  and  the  issue  in  tail  was  not 
within  the  exceptions  as  to  strangers  to  the  fine,  but  parties  taking  in  remainder  or  by 
some  new  estate  in  tail.  And  the  intention  of  the  statute  was  not  that  such  as  claim 
by  the  same  title,  but  that  the  ancestor  who  levied  the  fine,  should  be  aided,  for  such 
issue  in  tail  was  privy  to  the  fine  levied  by  his  ancestor,  through  whom  he  should  make 
his  descent,  although  he  was  not  party  to  the  fine ;  and  all  privies  were  concluded  by 
the  fine ;  and  so  such  issue  in  tail  should  be  barred  (Dyer's  Rep.,  19  Hen.  VIII.,  fol.  3). 
This  would  be  so  at  common  law,  and  therefore  it  will  be  seen  that  Lord  Bacon  was 
right  in  holding  that  this  statute  was  in  affirmance  of  the  ancient  common  law.  The 
matter  was  settled  by  a  statute  of  Henry  VIII.  forty  years  afterwards. 

(6)  A  fine  was  levied  by  tenant  in  tail  after  this  statute,  and  proclamations  passed, 
and  the  five  years  elapsed ;  and  after  the  tenant  in  tail  died,  it  was  doubted  if  the 
issue  should  be  barred  as  privy,  because  he  had  made  his  conveyance  by  his  father, 
or  because  he  should  not  be  reputed  privy,  because  he  claimed  per  formam  doni  ;  and 
then  the  right  should  be  saved  by  the  second  saving,  because  he  was  the  first  to  whom 
the  right  descended  after  the  fine  was  engrossed  (vide  32  Hen.  VIII. )  But  it  was 
agreed  that  if  he  to  whom  remainder  in  tail  or  other  title  first  accrued  suffered  the 
five  years  to  elapse  without  claim,  that  this  laches  of  the  ancestor  would  bar  the  fine 
(Dyers  Rep.,  3).  Long  after  the  act  was  passed,  a  question  arose  on  a  fine  levied  in 
the  next  reign,  whether  each  heir  of  the  party  barred  should  have  five  years'  devoir 
after  coming  of  fall  age,  and  it  was  held  otherwise ;  for  that  if  that  were  so,  the  claim 
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might  have  an  action  against  the  pernors  of  the  profits  of  such 
lands.  But  if  at  the  time  of  such  right  accruing  they  were  covert 
baron,  within  age,  in  prison,  out  of  the  land,  or  not  of  whole  mind, 
then  their  right  and  action  should  be  reserved  to  them  and  their 
heirs  till  they  come  to  twenty-one  years,  be  out  of  prison,  within 
this  land,  uncovert,  and  of  whole  mind,  so  that  they  or  their  heirs 
take  their  action  or  entry  within  five  years  after  such  disability  re- 
moved, and  pursue  such  action  or  entry.  All  persons  having  a 
right,  and  being  under  the  above  disabilities  at  the  time  of  a  fine 
being  levied  and  engrossed,  shall  take  their  action  or  entry  within 
five  years  after  such  disability  is  removed,  and  pursue  such  action 
and  entry :  if  not,  they  and  their  heirs  shall  be  barred  for  ever,  as 
if  they  had  been  parties  or  privies.  There  was  a  saving  to  every 
one,  not  party  or  privy,  to  allege  in  avoidance  of  a  fine,  that  neither 
the  parties,  nor  any  to  their  use,  had  any  thing  in  the  lands  or 
tenements  comprised  in  the  fine  at  the  time  it  was  levied.  Lastly, 
it  was  provided,  that  fines,  levied  in  the  form  used  before  this  act, 
should  be  as  effectual  as  if  this  statute  had  never  been  made ;  and 
all  persons  should  be  at  liberty  to  follow  that  form,  or  the  form 
prescribed  by  this  act. 

Such  are  the  provisions  of  this  famous  statute,  which  is  one  of 
those  instances  where  the  old  law,  after  some  changes,  was  revived, 
and  one  of  the  principal  assurances  of  estates  placed  upon  its  ancient 
foundation.  This  statute,  whether  considered  as  a  regulation  for 
quieting  possessions,  or  for  barring  entails,  became  in  after  times 
an  object  of  very  frequent  and  very  serious  discussion. 

The  inconveniences  arising  from  the  universal  practice  of  convey- 
ing land  to  uses  were  felt  more  and  more ;  and  the   statutea  of 
legislature  were  frequently  struggling  to  remedy,  if  pernors  of 
possible,  the  extreme  difficulties  under  which  creditors   Profits- 
and  purchasers,  lords,  and  those  who  had  title,  laboured,  from  the 
secret  and  dormant  claims  to  which  land  became  thereby  sub- 
jected (as).     With  a  view  to  remedy  these  evils,  the  number  of 

might  be  kept  alive  for  hundreds  of  years.  Therefore  it  was  held  that  heirs,  though 
not  of  age,  were  barred  after  the  five  years,  and  that  there  was  not  a  new  right  as 
each  heir  came  of  age.  And  it  was  said,  whoever  considers  that  this  act  was  made 
for  the  general  tranquillity  and  quiet  of  inheritances  throughout  the  realm  will  not 
think  this  construction  hard  (Stowell  v.  Zouch,  Plowden,  371).  In  the  reign  of  James 
I.  it  was  held,  partly  on  the  authority  of  a  contemporaiy  "  reading  "  in  the  statute 
by  Catlin,  one  of  the  judges,  that  a  lease  in  futuro  was  barred  by  five  years'  non-claim 
if  it  commenced  before  they  expired,  but  otherwise  not  (Suffyn  v.  Adams,  Cro.  Jac, 
60).  The  court  there  said  that  the  statute  extended  to  the  interest  of  a  term  ex- 
pressly, for  they  be  one  equal  mischief,  as  a  sleeping  lease  of  a  thousand  years  shall 
bind  the  purchaser  as  well  as  a  sleeping  right  or  title,  and  therefore  there  is  as  great 
reason  to  bar  it  as  any  other  right;  and  it  is  not  like  to  rent  or  common,  for  a  term 
is  an  interest  in  the  land  whereof  the  fine  is  levied  ;  but  the  others  are  collateral,  and 
the  fine  is  not  levied  of  them.  But  a  fine  levied  before  the  beginning  of  a  term  shall 
not  bind  if  he  makes  his  claim  within  five  years  after  his  title  comes  in  esse  ;  but  if  he 
makes  it  not  within  five  years  afterwards,  he  shall  be  barred  (Ibid.) 

(a)  There  is  an  intimate  connexion  between  this  subject  and  that  of  uses ;  indeed, 
they  are  portions  of  the  same  subject,  and  had  better  have  been  treated  together, 
for  the  statute  of  Marlbridge  VI.  speaks  of  those  who  made  feoffment,  to  the  intent  to 
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statutes  against  pernors  of  profits  was  increased  in  this  reign.1 
It  was  provided,  by  the  very  first  statute  in  this  reign,  that  cestui 
que  use  should  answer  to  a  formedon,  and  the  suit  be  conducted  in 
the  same  manner  as  if  he  was  seised  of  the  land.  It  has  been 
doubted  by  some  whether  a  formedon  did  not  lie  before  this  statute.2 
A  like  redress,  similar  to  that  of  the  statute  of  Marlbridge,3  was 
provided  in  favour  of  the  lord,  who  was  enabled,  by  stat.  4  Henry 
.VII.,  c.  17,  to  establish  his  right  to  wardship  and  relief  against 
the  heir  of  cestui  que  use,  if  no  will  was  declared  (a),  as  if  the  heir 
were  very  tenant ;  and  the  heir,  on  the  other  hand,  was  furnished 
with  means  of  redress  against  the  lord  for  waste  committed,  and 
was  entitled  to  damages  against  him,  if  barred  in  a  writ  of  ward. 
By  stat.  19  Henry  VII ,  c.  15,  the  sheriff  is  -authorised  to  make  exe- 

enfeoff  their  heirs  at  full  age,  when  the  feoffees  took  the  profits,  and  also  the  statutes 
which  gave  actions  against  the  pernors  of  proBts,  prove  that  uses  were  at  common 
law,  for  the  pernancy  of  the  profits  was  a  use  (27  Hen.  VIII*,  fol.  8).  Uses  were  at 
common  law  before  the  statute  of  quia  emptores,  though  uses  were  not  common  before 
that  statute.  Upon  any  feoffment  before  the  statute,  there  was  tenure  between  the 
feoffor  and  the  feoffee,  which  was  a  consideration  for  the  feoffee  being  seized  to  his 
own  use ;  but  since  the  statute,  the  feoffee  held  of  the  chief  lord,  and  then  there  was 
no  consideration  between  the  feoffor  and  feoffee,  without  special  matter.  And  so  the 
statute  of  Marlbridge  VI.  was  that  the  feoffment  by  the  father,  who  held  in  chivalry, 
made  to  his  son,  by  covin,  did  not  deprive  the  lord  of  his  wardship  ;  and  in  those 
cases  the  lord,  after  such  feoffment,  took  the  profits  of  the  land  all  his  life  (24  Men. 
VIII.,  Bro.Abr.,  Feoffment  al  {fa,  fol.  40).  Thestatute  of  Richard  III.,  c.i.,  provided 
upon  this  principle  that  all  gifts,  feoffments,  &c,  of  the  cestui  que  use  should  be  good, 
and  this  was  applied  to-  alienations  for  the  benefit  of  creditors — that  is,  conveyances 
to  hold  until  the  debts  should  be  paid,  and  no  recovery  by  the  heir  could  disturb  the 
conveyance  until  the  debts  were  paid  (3  Hen.  VII.,  fol.  13).  A  use  was,  it  will  be 
seen,  nothing  but  the  right  to  the  profits,  for  a  use  was  no  possession  at  common  law 
(21  Hen.  VII.,  fol.  21),  but  as  the  use  or  receipt  of  the  profits  was  the  reality  and 
substance  of  possession,  the  tendency  of  legislation  was  to  make  it  equivalent  to  legal 
possession,  as  against  the  cestui  que  use,  until  in  the  next  reign  uses  were  declared  to 
oust  the  legal  possession.  Many  interesting  illustrations  of  the  effect  and'  operation 
of  estates  tail,  and  recoveries  to  alter  them,  are  afforded  by  a  case  which  came  before 
the  courts  long  afterwards  as  to  a  "  recovery  to  uses"  effected  in  this  reign.  In  that 
case  it  appeared  that  one  Gonierley,  seised  of  the  manor  of  Nayland,  in  the  25  Edward 
III.,  gave  it  to  Lord  Scrope  and  the  heirs  of  his  body,  who  died  seised  ;  and  so  it  con- 
tinued by  descent  until  the  4  Henry  VII.,  and  then  Thomas,  Lord  Scrope,  suffered  a 
common  recovery  to  the  use  of  him  and  his  heirs,  and  retook  such  an  estate  to  himself 
from  the  feoffees,  and  had  issue  two  sons,  one  of  whom  made  a  feoffment  to  the  use 
of  himself  and  his  heirs,  and  in  the  7  Henry  VIII.  devised  it  to  the  other  son  for  life, 
and  afterwards  to  the  use  of  the  right  heirs  in  perpetuity,  "  according  to  the  ancient 
evidences."  The  case  came  before  the  courts  in  the  latter  part  of  the  reign  of  Eliza- 
beth, and  it  was  held  that  this  meant  the  heirs  generally,  according  to  the  course  of 
the  common  law  (Hoss  v.  Morris,  Cro.  Eliz.,  108). 

(a)  The  statute  enacted  that  if  a  man  made  conveyance  of  lands  he  held  by  knight- 
service  to  the  use  of  himself  and  his  heirs,  and  no  will  was  declared,  the  lord  should 
have  the  heir  in  ward,  as  if  the  tenant  had  died  seised.  This  impliedly  recognised 
the  right  of  the  tenant  to  declare  his  last  will,  so  as  to  bind  the  feoffee  to  uses  •  in 
other  words,  the  legal  devisor,  who  would  be  compellable  in  equity  to  hold  to  the 
use  of  the  law.  The  effect  would  be  that  the  lord  would  lose  his  wardship  (though 
if  the  feoffee  died,  the  lord  would  have  the  wardship  of  his  heir,  within  age),  and  to 
remedy  that,  and  that  alone,  was  the  object  of  this  statute,  which  impliedly  recog- 
nises the  right  of  the  owner  of  land  to  alienate  his  land  by  last  will  by  means  of  uses  • 
so  that,  through  the  medium  of  uses,  alienations  by  will  had  been  established  long 
before  the  statute  of  calls. 

i  Vide  ante,  vol.  ii.  2  Bro.,  Pernor  des  Profits,  14. 

?  Vide  ante,  vol.  i.,  c.  ix. 
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cution  of  the  lands,  tenements,  or  hereditaments  of  cestui  que  use, 
the  same  as  if  he  was  seised  thereof,  for  all  judgments,  statutes, 
and  recognisances.  Lords  of  whom  such  lands  were  held  in  socage 
were,  on  the  death  of  cestui  que  use,  and  no  will  declared,  to  have 
their  relief  of  heriot,  and  other  dues.  On  the  other  hand,  cestui 
que  use  was  to  have  all  advantage  against  the  person  suing  the 
execution,  as  if  he  was  seised  of  the  land.  If  a  bondman  purchased  any 
land  or  tenement,  and  made  an  estate  to  others  to  his  use,  the  lord  was 
enabled  to  enter,  the  same  as  if  the  bondman  was  seised  of  the  land. 

There  was  another  statute  made  concerning  real  property,  which 
deserves  notice.  It  was  found  necessary  to  remedy  an  ilienat;on  of 
abuse  that  had  been  practised  by  widows  while  in  pos-  jointresses 
session  of  their  dower,  or  of  what  has  since  been  called  made  void- 
a  jointure.  They  were  in  this  manner  seised  of  the  freehold,  and 
consequently  of  all  the  privileges  annexed  to  it ;  and  could  there- 
fore exercise  a  right  over  it,  which  laid  those  next  in  succession 
quite  at  their  mercy.  To  prevent  this,  it  was  enacted,  by  stat.  11 
Henry  VII.,  c.  20  (a),  that  if  any  woman,  having  an  estate  in  dower, 
or  for  life,  or  in  tail,  jointly  with  her  husband,  or  solely  to  herself, 
of  the  inheritance  or  purchase  of  her  husband,  or  given  by  any  of  his 
ancestors  ;  if  a  woman,  having  such  estate,  should,  either  when  sole, 
married  to  a  second  husband,  discontinue,  alien,  release,  or  confirm 
with  warranty,  or  by  covin  suffer  a  recovery,  it  shall  be  void;  and 
the  person  next  entitled,  after  the  woman's  death,  may  enter  and 
enjoy  the  land  the  same  as  if  such  woman  was  actually  dead. 
There  is  a  provision,  that  a  woman  may  alien  for  her  own  life,  and 
if  the  person  next  entitled  agrees  to  it,  she  may  alien  for  any 
greater  estate.  However,  the  widow  was  prevented  from  making  a 
property  of  that  which  had  been  allotted  to  her  for  an  honourable 
provision  during  life ;  and  the  reversion  to  the  heirs  of  the  husband 
and  his  family  was  effectually  secured. 

There  is  only  one  statute  relating  to  the  right  of  personal  pro- 
perty, which  much  deserves  our  notice ;  that  is,  stat.  3  Henry  VII.,  c. 
4  (b),  which  was  made  to  prevent  the  frauds  committed  on  creditors 

(a)  See  the  statute  copiously  expounded  in  the  case  of  Wimbush  v.  Talboys,  Plow- 
den's  Reports. 

(6)  'I  his  deserves  more  particular  attention,  as  the  first  of  a,  series  of  enactments, 
many  of  them  in  statutes  as  to  bankruptcy,  which  commenced  in  the  next  reign, 
passed  against  conveyances  in  fraud  of  creditors.  It  was  an  act  to  provide  that  all 
deeds  to  defraud  creditors  shall  be  void,  and  it  recited  that  deeds  of  gift  of  goods  and 
chattels  had  been  made  with  intent  to  defraud  creditors  of  their  debts,  and  that  the 
persons  who  made  such  deeds  of  gift  went  into  privileged  places,  and  there  lived  with 
the  said  goods,  the  creditors  being  injured.  And  it  was  enacted  and  established  that 
all  deeds  of  gift  of  goods  and  chattels  made,  or  to  be  made,  in  trust,  and  to  the  use 
of  the  persons  who  made  the  deed,  should  be  void,  and  of  no  effect.  It  is  to  be  ob- 
served that  the  statute  says,  enacted  and  established,  whence  it  may  be  suggested  that 
it  was  considered  a  declaratory  act,  in  affirmance  of  the  common  law  ;  and  there  is 
reason  to  believe  it  was  so,  for,  though  it  had  been  held  that  a  debtor  might  assign 
his  goods  to  avoid  an  execution,  that  meant  where  lie  really  had  assigned  them — i.e., 
with  intent  really  to  transfer  the  property  and  the  interest,  which  was  not  the  case 
where  he  merely  conveyer  colourably,  with  iDtent  to  reserve  the  real  use  and  benefit  to 
to  himself.  Various  subsequent  statutes  followed  out  this  one,  13  Eliz.  c.  v.,  27  Eliz.  c.  v. 


.144  HENEY  VII.  [CHAP.  XXVII. 

by  persons  who,  having  made  deeds  of  gift  of  their  effects,  would 
fly  to  sanctuary  and  other  privileged  places,  and  there  live  upon 
their  property,  in  defiance  of  those  who  had  demands  on  them. 
It  was  enacted  by  this  statute,  that  all  deeds  of  gift  of  goods  and 
chattels  in  trust  for  and  to  the  use  of  the  person  making  them, 
shall  be  void. 

We  shall  now  speak  of  such  statutes  as  made  any  alteration  in 
the  course  of  administering  justice.  These  were  not  many  ;  but 
yet,  together,  contributed  either  to  render  the  means  of  obtaining 
justice  more  ready,  or  delays  less  incommodious.  They  related  to 
writs  of  error,  popular  actions,  suits  in  formd  pauperis,  attaints, 
and  the  process  in  actions  upon  the  case. 

It  was  intended  by  stat.  3  Henry  VII.,  c.  10,  to  prevent  a  litigious 
stay  of  execution  by  writ  of  error  (a).  It  ordains,  if  a  defendant  or 
tenant  brings  a  writ  of  error,  and  the  judgment  be  affirmed,  or  the 
writ  be  discontinued,  or  the  plaintiff  in  error  nonsuited,  he  shall 
pay  costs  and  damages  to  the  other  party  for  the  delay  and  wrong- 
ful vexation,  by  discretion  of  the  court  where  the  writ  of  error  is 
depending. 

The  stat.  4  Henry  VII.,  c.  20,  respecting  popular  actions,  as  it  had 
a  view  to  the  emoluments  of  the  exchequer,  bore  in  it  a  striking 
mark  of  the  genius  of  this  reign.  It  had  become  the  practice  of 
government  to  enforce  with  rigour  such  penal  laws  as  contributed 
to  the  increase  of  forfeitures  and  penalties  ;  and  every  thing  which 
prevented  the  full  effect  of  such  laws  was  to  be  removed  (&).     It 

(a)  This  deserves  attention  as  the  first  of  a  series  of  statutes  passed  to  prevent 
wrongful  litigation  for  the  mere  purpose  of  delay  and  vexation.  It  was  so  strong  a 
principle  of  the  common  law  that  litigation  ought  not  to  be  encouraged,  that  even  a 
writ  of  error  was  not  a  supersedeas  of  execution  in  itself  ( Year-book,  18  Bdw.  IV.,  fol. 
8).  So  that  the  plaintiff  could  still  sue  out  execution  on  the  judgment,  if  he  chose 
to  run  the  risk  of  its  being  reversed,  in  which  case  he  would  be  liable  to  writ  of 
restitution.  If  the  defendant,  when  he  served  the  writ  of  error,  desired  to  stay 
execution,  he  was  required  to  sue  out  a  writ  of  execution  (7  Hen.  VI,  fol.  42). 
There  was,  however,  apparently  some  doubt  upon  the  point,  and,  moreover,  even  if 
the  right  to  issue  execution  was  clear,  a  plaintiff  might  well  hesitate  to  do  so  while  a 
writ  of  error  was  pending,  and,  at  all  events,  there  would  be  vexation,  if  not  delay. 
Hence  this  statute  ;  after  which  a  practice  rose  up  to  allow  a  supersedeas  of  execution 
( Vide  Durnford  v.  Ellis,  2  Mod.  138  ;  Dighton  v.  QraweiUe,  4  Mod.  24).  The  statute 
recited  as  the  mischief,  that  writs  of  error  were  sued  with  intent  only  todelay  execu- 
tion, &c.  The  object  of  the  statute  was  "preserved  by  several  subsequent  acts,  as  3 
James  I.,  c.  viii.,an  act  to  avoid  unnecessary  delays  of  execution,  enacting  that  no  execu- 
tion shall  be  stayed  or  delayed  on  any  writ  of  error  or  supersedeas  thereon,  in  any 
action  of  debt  on  any  bond  or  obligation  for  payment  of  money  only,  or  any  action  of 
debt  for  rent,  or  upon  any  contract,  unless  the  person  in  whose  name  error  shall 
be  brought  with  two  sufficient  sureties,  such  as  the  court  wherein  such  judgment 
shall  be  given  shall  allow  of,  shall  first,  before  such  stay  made  or  supersedeas  be 
awarded,  be  bound  unto  the  party  for  whom  such  judgment  is  given  by  recognisance 
to  be  acknowledged  in  same  court,  in  double  the  sum  adjudged  to  be  accorded  by  the 
former  judgment,  to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy 
and  pay,  if  the  judgment  be  affirmed,  all  the  debts,  damages,  and  costs  to  be  awarded 
(3  Ch.  H,  c.  iv. ;  16  &  17  Ch.  II.,  o.  viii.) 

(b)  The  king,  says  Lord  Bacon,  made  a  statute,  monitory  and  minatory,  towards 
justices  of  the  peace,  that  they  should  duly  execute  their  office,  inviting  complaints 
against  them, — first,  to  their  fellow-justices,  then  to  the  justices  of  assize,  and  then 
to  the  king  and  chancellor ;  meaning  also  to  have  his  laws  executed,  and  thereby  to 
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was  common  for  offenders  to  get  a  friendly  action  brought  against 
them  for  the  penalty  they  had  incurred  ;  or  if  an  adverse  plaintiff 
had  commenced  a  suit,  they  would  get  a  friend  to  sue  them,  and 
by  this  collusion  would  confess  a  judgment  to  him,  and  plead  that 
in  bar  of  the  other  action.  To  prevent  the  effect  of  such  practices, 
it  was  provided  by  this  statute,  that  in  the  like  cases  the  plaintiff 
may  reply  covin,  and  have  judgment  and  execution  as  if  no  other 
action  had  been  brought ;  and  where  the  collusion  is  proved  on  the 
defendant,  he  is  to  suffer  imprisonment.  It  was  further  provided, 
that  no  release  of  any  popular  action  by  a  private  person  should 
be  a  bar  to  such  action  or  indictment.  Collusion  was  not  to  be 
replied,  where  the  point  of  the  action  had  been  tried,  and  a  verdict 
had. 

Allowing  persons  to  sue  in  farmd  pauperis,  as  was  done  by  stat. 
11  Henry  VII.,  c.  12,  was  a  humane  constitution,  and  suits  in  farmd 
resembled  more  the  legislation  of  an  imaginary  republic  pauperis. 
than  the  practice  of  actual  governments.  It  was  ordained,  that 
every  poor  person  should  have  original  writs  and  writs  of  subpceua 
without  paying  for  the  sealing  or  writing  thereof ;  and  the  chan- 
cellor was  for  that  purpose  to  assign  clerks,  learned  counsel,  and 
attorneys  (a).  If  the  writ  was  returnable  before  the  justices  of 
any  court  of  record,  they  were  also  to  assign  counsel  and  attorneys, 
to  act  without  a  fee.  This  indulgence  may,  however,  be 
thought  by  some  to  be  dangerous,  and  to  need  that  caution  and 
restriction  which  by  a  later  act  has  been  annexed  to  this  privi- 
lege. To  enable  one  to  commence  a  litigation  without  expense, 
is  tempting  the  resentments  of  men  with  too  easy  a  gratifica- 
tion ;  and  the  defendant  in  such  a  suit  is  left  in  an  unequal 
contest. 

Attaints,  though  in  the  nature  of  a  criminal  proceeding,  may  be 
mentioned  in  this  place  among  the  improvements  made     ...... 

...  L    ,,  ° ,     .        i  ,      ,i  Attaints. 

in  civil  process  :  as  they  were  designed  for  the  purpose 

of  rendering  the  trial  by  jury  as  incorrupt  and  effectual  as  the 

nature  of  it  would  allow  (b).    It  was  now  endeavoured  to  put 

reap  better  obedience,  or  forfeitures  ;  wherein,  towards  his  latter  time,  he  did  decline 
too  much  to  the  left  hand.  He  did  ordain  remedy  against  the  practice  that  was  grown 
in  use  to  stop  and  damp  informations  upon  penal  laws,  by  procuring  informations  by 
collusion  to  be  put  in  by  the  confederates  of  the  delinquents,  to  be  jointly  prosecuted, 
let  fall  at  pleasure,  and  pleading  them  in  bar  of  the  information  ;  which  were  pro- 
secuted with  effect  (p.  45). 

(a)  There  is  no  doubt  that  this  statute  was  passed  really  in  order  to  encourage  and 
facilitate  actions  by  informers  upon  penal  statutes,  which,  as  Lord  Bacon  points  out, 
were  very  numerous,  and  promoted  to  the  utmost  by  the  king.  In  that  view,  the 
statute  would  partake  of  the  crafty  and  astute  character  of  Henry,  and  be  in  con- 
sistency with  the  general  scope  and  spirit  of  his  times  and  of  his  whole  policy.  For 
it  is  obvious  that  mean  and  needy  persons  might  be  more  likely  for  the  sake  of  gain 
to  undertake  the  obnoxious  office  of  informers.  The  effect  of  the  statute  was  to 
encourage  poor  persons  to  make  the  penal  statutes  a  source  of  gain  to  themselves,  as 
the  king  sought  to  make  them  a  source  of  gain  to  himself. 

(6)  The  proceeding  by  attaint  was  extremely  perilous  and  rigorous  at  common  law. 
It  had  its  origin  in  the  original  system  of  trial  by  jury,  under  which  the  jury  were 
witnesses,  and  found  verdicts  of.  their  own  knowledge  ;  so  that,  if  they  found  falsely, 
VOL.  III.  K 
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attaints  upon  a  different  footing  than  they  had  been  on  before. 
Attaints  had  become  very  dilatory,  lasting  sometimes  ten  years.1 
and  were  attended  with  great  expense,  as  well  as  impediment,  in 
the  conduct  of  them.     These  considerations,  with  that  of  the 

it  might  be  presumed  they  found  so  wilfully.    Some  traces  of  this  system  have  thus 
Jived  even  to  our  own  times.     It  is  very  ancient  law,  although,  until  lately,  it  had 
become  somewhat  obsolete,  that  a  jury  may  find  a  verdict  on  their  own  knowledge, 
without  evidence  as  to  matters  of  a  public  nature,  as  customs  or  usages  of  business, 
or  the  like.     Thus,  issue  upon  prescription,  the  jurors  say  their  ancestors  do  not  know 
the  contrary,  nor  have  any  information  to  the  contrary,  and  find  the  prescription,  it 
is  a  good  verdict  (Yea/pttaoh,  34  Hen.   VI,  36).     So,  in  another  case,  it  was  said, 
''-evidence  is  not  given,  but  to  inform  them  (the  jury)  in  their  conscience  of  the 
right ;  (and)  though  np  evidence  was  given  of  any  pa/rt,  or  they  will  not  give  evidence, 
yet  they  are  to  give  verdict  on  one  side  or  other"  (Vavisar,  J.,  Year-book,  14  Hen. 
VII.,  29),     Indeed,  in  the  origin  of  trial  by  jury,  it  was  mainly  for  the  sake  of  the 
personal  knowledge  oi  the  jurors  that  they  were  impannelled,  and  hence  they  came 
from  the  very  mil  where  the  matter  arose  {Styles,  238  ;  Trial  per  Pais,  209  ;  Salb., 
405).     The  general  principle  embodied  in  the  ancient  procedure  by  attaint  was,  that 
there  ought  to  be  a  remedy  for  a  false  verdict,  at  all  events,  in  civil  cases.     (The 
common-law  had  provided  no  such  remedy  in  criminal  cases,  from  the  obvious  diffi- 
culty of  delaying  the  execution  of  eriminal  justice  pending  any  procedure  by  way  of 
appeal  ;  but  it  was  in  this  and  in  subsequent  reigns  sought  to  apply  a  remedy  by 
means  of  the  arbitrary  jurisdiction  of  the  Star  Chamber).     The  particular  remedy 
provided  by  the  common  law  was  penal,  because  the  jurors  originally  were  witnesses, 
and  gave  their  verdicts  of  their  own  knowledge,  and  so  that  it  was  assumed  that 
verdicts  which  were  false  would  be  wilfully  false,  and  even  if  wrong,  wrong  in  law. 
As  they  were  bound  either  to  take  the  direction  of  the  judge,  or  return  a  special 
verdict,  it  was  considered  that  their  verdict  was  perverse,  and.  so  wilfully  wrong. 
Hence  attaint  lay  in  all  actions,  real  or  personal  {Year-booh,  34  Men.  VI.,  fol.  13  ; 
and  35  Hen.   VI,  fol.  44).     A  verdict  for  the  party  bringing  the  attaint  disaffirmed 
the  former  verdict  (35  Hen.  VI,  fol.  19  ;  36  Hen.  VI,  31),  though  the  pendency  of  the 
procedure  did  not  delay  the  execution  (33  Hen.  VI,,  21),  as  it  was  a  proceeding  against 
the  jurors,  not  like  hill  of  execution  or  writ  of  error  against  the  opposite  party.     The 
foundation  of  the  proceeding  was  supposed  to  be  false  oath  on  the  part  of  the  jurors 
(35  Hen.  VI.,  21).     If  in  an  action  on  a  deed  the  defendant  denied  it,  and  it  was 
found  against  him,  he  could  sue  in  attaint  (34  Hen.  VI,,  30).     So  if  in  conspiracy  or 
trespass  the  jury,  upon  not  guilty,  found  against  the  defendant,  with  damages,  he 
could  bring  attaint,  and  assign  the  false  oath  in  omnibus  qua  dwerunt  versus  eum 
( Year-booh,  35  Hen.  VI,  fol.  19).     And  in  such  a  case,  the  judgment  upon  the  verdict 
in  attaint  in  his  favour  would  be,  that  he  should  be  restored  to  all  he  had  lost  {Ibid.) 
The  language  of  all  the  cases  clearly  shows  that  the  basis  of  the  proceeding  was  wilf  ul 
error  or  falsity  in  the  jurors — that  is,  a  verdict  wilfully  wrong.     Thus  it  was  said  in 
one  case,  that  they  were  not  bound  to  inquire  of  matters  out  of  their  own  county, 
because  they  could  not  have  true  knowledge  of  such  matters  ;  and,  on  the  same  prin- 
ciple, tjiey  were  not  bound  to  find  as  to  matters  beyond  the  time  of  memory,  but  yet 
they  might  find  a  deed  made,  though  before  the  time  of  memory,  if  it  were  duly 
sealed  and  written,  and  there  were  no  circumstances  of  suspicion,  as  this  was  great 
evidence  (30  Hen.  VI,  fol.  8).     But  on  an  issue  or  a  prescription,  if  there  was  any 
evidence  to  slmw  that  it  was  since  the  time  of  memory,  attaint  lay  (34  Hen.  VI.  fol. 
31).     It  is  obvious  that  the  procedure  was  based  upon  supposed  wilful  fault,  and  that 
as  to  the  facts  it  was  based  originally  on  the  theory  of  personal  knowledge  only  as 
applied  to  cases  of  verdicts  on  evidence.     Trial  by  jury  had  become  now  fully  and 
firmly  established,  and  upon  the  basis  of  the  modern  system  of  giving  verdicts  upon 
the  evidence,  and  not  merely  on  the  knowledge  by  the  jurors  ;  the  result  of  which 
was,  thatirerdiets  might  be  false  or  erroneous,  but  not  wilfully  so.     The  procedure  by 
attaint,  therefore,  which  was  penal  in  the  highest  degree,  involving  forfeiture  of  goods 
and  chattels,  and  liability  to  imprisonment,  was  utterly  inappropriate.     The  jurymen 
had  to  hearsuch  evidence  as  was  offered,  of  matters  of  which  they  might  know  little 
or  nothing  ;  and  they  had  to  form  the  best  judgment  they  could  upon  it ;  and  among 
other  things  they  had  to  consider  was  the  credibility  of  the  witnesses ;  for  which 
reason  it  was  still  thought  necessary  that  the  jurors  should  come  from  the  neighbour- 
1  Stat.  11  Hen.  VI.,  c.  4.     Vide  ante,  vol.  ii. 
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extreme  rigour  of  the  villainous  judgment,  induced  persons  rather 
to  endure  the  injury  they  received  from  a  false  verdict  than  be  at 
the  trouble  of  redressing  themselves  in  this  manner,  or  contribute 

hood  where  the  parties  and  the  witnesses  lived  and  were  known.  Fortescue  counts 
it  as  part  of  the  advantage  of  trial  by  jury,  that  not  only  they  hear  the  witnesses,  but 
know  them  and  their  credibility  ;  and  not  only  so,  but  have  knowledge  of  them  even 
as  to  the  matters  in  controversy.  "  These  know  all  that  the  witnesses  are  able  to 
depose  ;  and  know  also  the  constanoie  and  unconstancie  of  the  witnesses,  and  what 
report  goeth  upon  them.  Doubtless  there  is  nothing  that  may  disclose  the  truth  of 
anie  double  fallying  in  contention,  which  can  in  any  wise  bee  had  from  such  jurors, 
so  that  it  be  possible  for  the  same  to  come  near  knowledge"  (c.  xxvi.).  This  advan- 
tage of  the  knowledge  of  the  jurors  no  doubt  is  great  as  to  matters  of  a  general 
nature,  though  as  to  particular  facts  it  is  not  now  recognised.  But  Fortescue  is 
carried  too  far  in  his  enthusiasm  for  trial  by  jury  when  he  says  that  "  this  forme  of 
proceeding  cannot  in  anye  cause  fayle  for  wante  of  witnesses  ;  nor  the  testymonyes 
of  witnesses  (if  anye  bee)  cannot  choose  but  come  to  their  due  end  and  effect "  (c.  xxxi.). 
And  there  is  reason  to  believe  that  the  failures  of  justice  through  erroneous  conclu- 
sions on  the  evidence  or  failure  of  proof  were  numerous.  At  this  time,  however, 
though  the  system  had  so  far  advanced  towards  its  present  form,  that  juries  tried 
cases,  partly  at  all  events,  upon  evidence  offered  to  them,  it  was  found  that  verdicts 
often  gave  great  dissatisfaction,  as  being  contrary  to  the  evidence,  even  though  not 
wilfully  false,  as  men's  minds  might  honestly  form  erroneous  judgment  on  evidence 
presented  to  them.  Hence  the  desire  for  some  less  cumbrous  and  rigorous  mode  of 
redress  for  a  false  verdict ;  and  thus  the  present  act.  The  procedure  by  attaint,  how- 
ever, was  primarily  penal,  and  somewhat  perilous  to  the  party  complaining.  It  may 
be  illustrated  by  an  instance  of  it  which  occurred  in  one  of  the  last  years  of  this  reign. 
One  Gainsford,  of  Gray's  Inn,  and  others,  brought  an  attaint  against  Gilford  and 
others  (the  jurors)  upon  a  false  verdiot  ia  an  action  of  trespass  brought  by  him  of 
assault  and  battery,  in  which  the  jury  had  found  a  verdict  for  the  plaintiff  for  both 
assault  and  battery,  with  £40  damages,  and  they — i.e.,  Gainsford  and  the  co-defend- 
ants in  that  action — assigned  false  oath  on  both  points.  Evidence  was  given  to  the 
second  jury  (which,  by  the  practice,  consisted  of  twenty-four)  for  five  hours  and 
more,  and,  in  the  result,  they  found  partly  for  Gainsford  and  partly  against  him  ;  for 
which  he  was  amerced.  As  to  the  rest,  the  judgment  was,  that  the  first  jury  on  the 
original  trial  be  outlawed,  &c..,  and  that  Gilford  be  taken  (20  Hen.  VII.,  fol,  4).  The 
indirect  result  was,  that  there  being  a  judgment  that  the  first  verdict  was  false, 
of  course  the  judgment  why  was  given  upon  it,  and  reversed.  The  ground  of 
the  attaint  was  the  wrong  done  to  the  party  by  the  false  verdict.  It  was  a  penal 
proceeding  against  the  jurors,  but  it  was  also  against  the  party  in  whose  favour  the 
false  verdiot  was  given  (Sir  W.  Norrey's  Case,  14  Hen.  VII.,  fol.  1),  not  indeed  for  any 
penalty  as  against  him,  but  because  the  effect  was  to  set  aside  the  former  verdict. 
The  jurors  were  punished,  and  the  cause  of  their  punishment  and  the  ground  of  the 
attaint  was  the  wrong  done  to  the  party  by  the  false  verdiot  (14  Hen.  VII.,  fol.  5). 
The  common-law  procedure  by  attaint  was  highly  penal,  involving  forfeiture  of  all 
property,  fine,  and  imprisonment,  and  hence  it  was  not  extended  beyond  its  strict 
Bcope,  which  was  confined  to  real  actions ;  and  though  there  were  the  same  evils  in 
personal  actions,  the  procedure  was  not  at  common-law  applied  to  personal  actions 
(14  Hen.  VII.,  fol.  14).  The  complaint  being  grounded  on  a  false  verdiot,  of  course 
the  only  real  redress  would  be  to  get  rid  of  it.  In  one  of  the  numerous  eases  of 
attaint  which  occurred  in  this  and  the  next  reign,  it  was  said  by  the  court  that  the 
action  of  attaint  was  to  reverse  the  first  judgment,  and  to  be  restored  to  what  the 
party  had  lost  (19  Hen.  VIII..,  fol.  6)  ;  but  this  could  not  only  be  as  against  the  other 
party,  and  so  if  he  had  died,  the  remedy  was  lost  (Ibid.)  After  this  statute,  it  was 
held  that  if  attaint  was  a  proceeding  so  penal,  it  could  not  be  taken  by  the  equity  of 
the  statutes  on  the  subject,  but  only  in  the  cases  provided,  though  it  seems  to  have 
been  considered  that  it  lay  at  common  law  in  personal  action  (14  Hen.  VII.,  fol.  13), 
as  various  statutes  allowed  it  in  other  actions.  The  numerous  cases  on  the  subject 
in  the  Year-books  show  that  it  was  a  subject  of  some  importance  in  those  times.  The 
principle  was  that  a  verdict  of  twelve  jurors  should  be  taken  to  have  been  right  until 
the  contrary  was  shown  (5  Hen.  VII.,  fol.  22)  ;  and  therefore  the  jury  in  an  attaint 
was  composed  of  twenty-four  jurors,  as  otherwise  their  verdict  that  the  first  verdict 
was  false  would  not  countervail  the  former  verdict. 
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towards  inflicting  so  cruel  a  punishment.  As  a  substitute  for  the 
ancient  severity,  a  new  order  of  proceeding  and  another  penalty  was 
contrived  by  stat.  11  Henry  VII.,  c.  24,  which  ordained  a  pecuniary 
mulct  instead  of  the  opprobrious  judgment  of  the  common  law. 
This  statute  being  intended  as  an  experiment,  was  temporary,  and 
after  several  continuances  of  it  in  this  reign,  expired  with  it :  in 
the  next,  a  new  one  was  made  on  the  same  subject.1  Another 
temporary  law  had  been  made  at  the  same  time  against  perjury, 
maintenance,  embracery,  and  corruption  of  officers  ;2  crimes  of  the 
like  nature  with  the  corruption  of  jurors,  and  punished  by  number- 
less provisions  in  our  early  laws.3  A  particular  act  was  made  to 
correct  the  evil  of  corrupt  jurors  in  the  city  of  London,  who  hereto- 
fore were  not  liable  to  an  attaint.  It  was  provided  by  this  act,  that 
jurors  there  should  have  certain  qualifications  of  property,  and  that, 
on  a  false  verdict,  a  bill  of  attaint  might  be  sued  in  the  hustings  : 
if  the  jurors  were  convicted,  they  were  to  be  fined  £20,  or  more,  at 
the  discretion  of  the  court ; i  so  that  all  idea  of  the  villainous  was 
entirely  abandoned. 

As  actions  upon  the  case  had  of  late  very  much  increased,  and 
had  supplied  the  place  of  many  ancient  remedies,  it  was  thought 
they  should  no  longer  be  subject  to  the  delay  which  was  incident 
to  the  old  process  (a).     It  was  therefore  enacted  by  stat.  19  Henry 

(a)  In  this  reign  the  old  real  actions  began  to  be  superseded  by  the  new  actions  on 
the  case.  Thus  where  a  man  brought  an  action  on  the  case,  and  complained  that  be  had 
had  a  mill  from  time  immemorial  worked  by  a  certain  stream,  and  that  the  defendant 
had  stopped  the  water  from  flowing  to  it.  On  the  part  of  the  defendant  it  was  ob- 
jected that  the  proper  remedy  was  an  assize  of  nuisances ;  but  it  was  held  that  the 
action  on  the  case  would  lie  (21  Men.  VII.,  fol.  30).  The  great  advantage  of  the 
real  action  was,  that  the  remedies  were  specific,  and  gave  specific  relief.  Thus  in  the 
writ  "  of  being  quit  of  toll,"  the  crown  commanded  the  defendant  to  permit  the 
parties  suing  it  to  be  quit  of  toll,  and  not  molesting  or  in  ajiy  way  aggrieviDg  them 
(Fitzherbert's  Natwra  Brevivm,  227).  Although  it  might  be  added,  "releasing  to 
them  the  distresses,  if  you  shall  have  made  any  upon  them"  {Ibid.)  So  of  the  writ 
ne  injuste  vexes,  to  prohibit  the  landlord  from  distraining  for  more  rent  than  was 
due  (Ibid.)  So  in  the  old  writ  of  quod  permittat,  by  whicji  the  defendant  was  com- 
manded to  permit  the  suitor  to  pull  down  a  house,  or  wall,  or  hedge,  or  fill  up  a 
ditch,  or  make  broad  a  way  which  the  defendant  had  wrongfully  narrowed,  or  to 
draw  water  at  a  well,  as  he  ought  and  had  been  used  to  do ;  or  to  water  his  flock  at 
the  water,  &c.  ;  or  to  have  a  certain  way  over  the  land  of  the  defendant ;  or  to  have 
a  free  fishing  in  his  waters ;  or  to  erect  ladders  on  his  soil  for  repairing  his  houses 
as  often  as  need  be,  and  as  he  ought  and  had  been  used  to  do,  &c.  So  of  most  other  of 
the  old  remedial  writs.  The  disadvantage  of  the  old  real  actions  was,  that  that  pro- 
cess was  dilatory,  added  to  which,  they  only  lay  by  or  between  the  possessors  of 
the  freehold.  For  various  reasons,  therefore,  actions  on  the  case  become  more  fre- 
quent, even  in  cases  relating  to  injury  to  land  or  houses,  provided  the  injury  was 
not  done  by  the  defendant  upon  the  soil  of  the  plaintiff;  in  which  case  action  of 
trespass  lay  (13  Hen.  VII,  fol.  26).  Action  on  the  case  for  such  injuries  lay  where 
the  defendant,  on  his  own  land,  or  the  land  of  others,  did  what  caused  a  con- 
sequential injury  to  the  plaintiff's  land,  as  stopping  of  streams,  obstruction  of 
light,  &c.  (22  Men.  VI.,  fol.  14).  So  the  action  on  the  case  for  personal  injuries  in 
regard  to  personalty,  where  neither  trespass,  nor  the  tort,  nor  covenant  or  debt  in 
cases  of  contract  would  lie.  And  as  civilisation  advanced,  and  property  increased 
and  terms  and  tenancies  for  years  became  more  numerous  and  valuable  and  build- 

i  Stat.  23  Hen.  VIII.,  c.  3.  2  n  Hen  yjL   25 

3  Vide  ante,  voL  ii.,  212.  *  Stat.  11  Hen.  VII. ,  c.  21. 
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VII.,  c.  9,  that  the  like  process  should  be  in  actions  upon  the  case, 
as  in  actions  of  trespass  and  debt,  when  sued  in  the  king's  bench 
or  common  pleas  ;  for  those  only  are  mentioned  in  the  statute  (a). 
It  should  seem  that  actions  upon  the  case  in  other  courts,  not  being 
affected  by  this  statute,  must  be  prosecuted  with  the  common-law 
process  of  attachment  and  distress,  as  before.1 

Among  the  provisions  for  improving  the  administration  of  justice, 
we  must  reckon  a  statute  for  correcting  some  abuses  in  the  sheriffs 
court.  There  was  great  extortion  and  collusion  practised  by  under- 
sheriffs  and  their  clerks,  and  bailiffs ;  the  principal  of  which  was, 
the  entering  of  plaints  without  the  consent  of  plaintiffs,  and  some- 
times where  no  such  person  existed ;  after  which  they  omitted  to 
attach  or  summon  the  defendant,  but  left  him  to  incur  defaults, 
for  which  they  made  great  levies  upon  him.  To  remedy  this,  no 
plaint  was  to  be  entered  without  pledges  being  found ;  a  penalty 
of  forty  shillings  was  imposed  on  the  sheriff  if  he  entered  more 
than  one  plaint  for  one  trespass  or  debt.  The  party  grieved  might 
complain  to  a  justice  of  peace,  who  had  authority  to  punish  the 
sheriff  and  his  officers;  several  other  directions  were  given  for 
submitting  this  mischief  to  the  correction  of  the  justices  of  the 
peace.2 

The  alteration  made  in  the  law  of  crimes  and  punishments  in 
this  reign  seems  as  remarkable,  and  of  as  extensive  consequence, 
as  any  alteration  respecting  the  law  of  property.  The  criminal 
code  begun  now  to  assume  a  sanguinary  appearance,  which  every 
reign  since  has  been  heightening. 

The  changes  made  in  our  criminal  law  consist  either  in  the  new 

inga  multiplied,  and  trade  increased,  these  classes  of  actions  became  more  numer- 
ous and  more  important ;  and  hence  the  importance  of  process  as  speedy  in  these 
actions  as  in  trespass  or  debt.  For  this  is  the  real  meaning  of  the  statute  :  that  there 
shall  be  the  same  process  as  in  those  actions  in  the  king's  bench  or  common  pleas,  not 
that  there  should  be  only  such  process  in  those  courts  as  the  author  appears  to  have 
supposed.  That  process  was,  on  non-appearance,  capias  to  enforce  appearance  (5  Edw. 
IV.,  fol.   41),  and,  in  default,  outlawry  (21  Hen.  I.,  fol.  50). 

(a)  Regularly  at  common  law  a  capias  only  lay  upon  trespass  vi  et  amis,  which 
in  those  days  implied  actual  force  and  violence  which  would  be  indictable,  and  for 
which,  even  in  an  action,  the  king  had  a  fine.  The  capias  and  process  of  outlawry 
upon  it  were  given  by  acts  of  parliament  in  actions  of  debt,  detinue,  account,  and,  by 
the  above  statute,  in  actions  on  this  case.  But  these  statutes  left  it  open  when  or 
how  the  capias  should  be  issued,  which,  it  is  obvious,  would  follow  the  course  of 
law  already  established  in  actions  in  which  capias  lay  at  common  law.  And  it 
appears  clear  that  in  such  actions  the  sheriff  first  returned  on  the  summons  of  dis- 
tress, non,  est  inventus  and  nihil  habet,  and  then  a  capias  issued  (3  Edw.  III.,  fol.  3  ; 
Jenldn's  Centuries,  fol.  123).  At  common  law  the  first  process  was  summons  ;  and 
if  the  sheriff  falsely  returned  that  the  party  had  been  summoned,  writ  of  deceit  lay 
against  the  sheriff  (Ibid.,  122).  But  in  the  original  action,  the  return  could  not  be  dis- 
puted. That  the  process  of  arrest  only  lay  properly  upon  default  of  appearance  to 
summons  is  shown  thus :  that  the  remedy  upon  failure  to  arrest  was  outlawry,  and  there 
could  be  no  outlawry  except  upon  an  original  writ,  upon  which  the  process  was  sum- 
mons ;  and  in  such  original  writ  the  place  or  habitation,  then  or  lately,  ought  to  be  in- 
serted (i  Edw.  IV.,  fol.  90) ;  for  at  such  place  the  sheriff  summoned.  Now  the  statutes 
only  superadded  capias,  and  did  not  dispense  with  summons,  the  truth  being,  that 
capias  was  for  default  of  appearance  upon  summons. 

'  Vide  ante,  vol.  ii,  2  Stat.  11  Hen.  VII.,  c.  If. 
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crimes  which  the  legislature  created,  or  in  such  regulations  as  were 
made  for  the  administration  of  justice. 

One  treason  was  created  in  this  reign.  By  stat.  4  Henry  VII., 
c.  18,  it  was  made  high  treason  to  counterfeit  the  coin  of  any 
foreign  realm  permitted  to  be  current  here  (a).  Another  act  was 
made  to  prevent  the  circulation  of  clipped  and  base  coin ;  in  which 
the  exportation  of  bullion  to  Ireland,  or  the  importation  of  gold  or 
silver  coin  from  thence,  is  punished  with  imprisonment ;  that  being 
the  quarter  from  whence  this  commodity  was  most  frequently  con- 
veyed to  this  kingdom.1 

The  hunting  in  parks  with  visors  and  painted  faces  was  punished 
by  stat.  1  Henry  VII.,  c.  7  ;  and  if  a  warrant  was  issued  against 
such  offender,  and  he  wilfully  concealed  the  offence,  or  resisted,  or 
disobeyed  the  warrant,  he  was  guilty  of  felony. 

It  was  made  felony  by  stat.  3  Henry  VII. ,  c.  2,  to  take  away  any 
stealing  woman  against  her  will  unlawfully,  whether  she  be 
women,      maid,  widow,  or  wife  (6)  ;  and  the  takers,  procurers, 

(a)  There  is  no  head  of  criminal  law  in  which  there  has  been  earlier  or  more 
frequent  legislation  than  this.  In  the  reign  of  Edward  I.  a  statute  passed  by  which 
merchants  were  prohibited  from  importing  clipped  coin  (20  Edw.  I.)  By  another 
statute  in  the  reign  of  Edward  III.,  search  was  to  be  made  for  false  coin  imported 
(9  Edw.  III.,  c.  i).  By  another  statute  of  that  reign,  it  was  enacted  that  money 
should  not  be  impaired  in  weight  or  alloy  (25  Edw.  III.,  c.  xiii.).  By  another,  no  coin 
was  to  be  current  but  the  king's  ;  and  any  person  might  refuse  foreign  coin  (27  Edw. 
III. ,  c.  xiv.).  This  was  followed  by  another  in  the  reign  of  Richard  II.,  enacting  that 
foreign  coin  should  not  be  current  in  this  country  (17  Rich.  II.,  c.  i.) ;  and  in  the 
reign  of  Henry  V.  a  statute  passed  which  first  made  it  treason  to  clip  or  file  the 
money  of  the  realm  (3  Hen.  V.,  c.  vi.).  By  another  statute  of  that  reign  gold  was  to 
be  received  as  payment  by  the  king's  weight,  whatever  that  was  (9  Hen.  V.,  c.  xi. ) ; 
and  by  an  act  of  Henry  VI.,  the  mint-master  was  to  receive  notice  of  the  true  value, 
whatever  that  was  (2  Hen.  VI.,  c.  xii.).     Then  arose  the  present  statute. 

(6)  In  the  Year-books  of  the  reign  is  a  case  very  illustrative  of  the  necessity  for  this 
statute.  It  there  appeared  that  one  Margaret,  a  widow,  was  seized  by  a  great  number 
of  men — about  a  hundred — and  feloniously  carried  away  ;  and  that  those  who  thus 
carried  her  away  were  pursued  by  another  band  of  forty  men — horsemen,  well  armed 
and  arrayed  in  the  manner  of  war — into  another  county,  where  the  pursuers  came  up 
with  the  ravishers,  and  after  a  sharp  conflict  took  them  prisoners.  But  it  should 
seem  that  after  all  the  ravishers  were  not  convicted,  for  some  of  them  sued  for 
malicious  prosecution  (Keilway,  fol.  80).  This  statute,  says  Lord  Coke,  stands  upon 
a  preamble  and  a  purview — the  preamble  is,  whereas  women  having  substance,  and 
some  being  heirs-apparent,  for  the  lucre  of  such  substance  be  oftentimes  taken  by 
misdoers  contrary  to  their  wills,  and  afterwards  married  or  defiled ;  and  then  comes 
the  purview,  that  is,  the  enacting  part.  Upon  this,  he  says,  a  great  question  was 
moved  in  the  reigns  of  Philip  and  Mary,  if  the  taking  against  the  woman's  will,  with- 
out marriage  or  defilement,  was  felony  within  the  act.  And  it  was  resolved  that  it 
was  not  so,  for  the  mischief  of  the  act  was  not  only  the  taking,  but  the  marrying  or 
defiling,  which  was  (as  said  in  the  preamble)  to  the  disparagement  of  the  woman,  and 
utter  heaviness  and  discomfort  of  her  friends,  and  the  purview  ought  to  pursue  the 
mischief  (12  Coke's  Sep.,  21).  The  construction  put  upon  this  act  affords  a  remark- 
able illustration  of  the  strict  restraining  construction  put  by  the  courts  of  law  upon 
penal  statutes.  This  decision  was  arrived  at,  it  is  stated,  upon  a  diligent  examination 
of  all  the  precedents  which  are  referred  to  in  the  report.  A  case  is  cited  also  from 
1  Anderson's  Rep.,  115,  and  1  Croke,  Elizabeth,  485,  where  it  was  held  that  if  the 
women  were  neither  married  nor  deflowered,  the  act  did  not  apply.  And  it  was 
laid  down  that  the  taking  away  would  not  of  itself  support  the  indictment,  even 

1  Stat.  19  Hen.  VII.,  c.  5. 
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abettors,  and  those  who  receive  such  women,  are  all  made  principal 
felons.  A  woman  so  taken  must  have  substance  in  goods  or  lands, 
or  he  heir-apparent,  and  must  be  married,  or  deflowered,  to  make 
the  taking  an  offence  under  this  act.  There  was  a  proviso  that 
this  should  not  extend  to  a  person  who  took  a  woman,  claiming 
her  as  his  ward  or  bondswoman.1 

The  last  new  felony  we  shall  mention  was  inflicted  by  stat.  3 
Henry  VII.,  c.  14,  which  made  it  felony  for  any  servant  of  the  king, 
being  enrolled  in  the  cheque-roll,  to  compass  or  imagine  the  death 
of  the  king,  or  of  any  lord,  or  privy  councillor,  steward,  treasurer, 
or  comptroller  of  the  household.  This  offence  is  to  be  inquired  of„ 
by  twelve  persons,  enrolled  in  the  cheque-roll,  before  the  steward, 
treasurer,  and  comptroller  of  the  household.  The  punishing  the 
bare  intention  to  murder  a  lord*  without  any  overt  act  declaratory 
of  such  intention, . makes  this  a  very  remarkable  provision;  the 
security  of  these  personages  being  put  on  the  same  footing  with 
that  of  the  king.  The  occasion  of  this  is  stated  in  the  statute ; 
that  such  malevolent  designs  among  the  household  servants  lead 
to  attempts  which  endanger  the  king  himself;  and  that  a  recent 

though  it  were  with  the  intent  to  deflower  ;  but  that  there  must  he  a  taking,  and  a 
taking  of  a  woman  having  lands  (being  heir  thereto),  and  the  marrying  or  deflowering,- 
in  order  to  sustain  the  indictment  (Heb.  183).  It  will  be  observed  that  one  or  two 
of  the  precedents  cited  were  after  the  statute  of  Philip  and  Mary  as  to  taking  away 
of  girls  under  sixteen,  which  shows  that  the  scope  and  purview  of  the  two  statutes 
were  considered  entirely  distinct ;  and  the  cases  cited  show  also  the  necessity  for 
that  further  legislation  on  the  subject  which  took  place  in  the  reign  of  Philip  and 
Mary.  Upon  this  statute  it  was  held  that  the  intent  must  have  been  either  to  deflower 
and  distrainj  or  to  marry  for  the  sake  of  lucre  ;  because  the  preamble  of  the  act,  it 
was  thought  (it  being  a  penal  act),  did  so  restrain  its  meaning  and  operation.  Thus 
if  the  female  were  not  an  heiress,  and  was  taken  away  to  be  married,  and  was  married 
to  the  defendant,  the  statute  did  not  apply.  Hence  it  appears  that  the  indict- 
ments under  the  statute  always  either  alleged  such  an  intent,  or  set  out  the  pre- 
amble of  the  statute,  and  alleged  an  offence  within  it,  which  came  to  the  same  thing. 
And  in  a  case  where;  it  being  alleged  that  the  prosecutor  had  one  daughter  of  the  age 
of  twelve  years,  or  thereabouts,  and  having  lands  and  goods,  the  defendant  caused 
her  first  to  be  allured  away,  and  then  by  force  and  threats  carried  away,  and  married 
her  ;  and  it  appearing  that  she  was  not  then  heiress,  as  there  was  a  son,  it  was  held 
that  the  case  was  not  within  the  statute.  "For  though  the  words  of  the 
purview  appear  general  to  all  women,  taken  unlawfully  and  against  their  wills, 
and  this  woman,  though  first  allured  away  with  her  consent,  was  afterwards 
by  force  carried  away,  it  was  considered  that  the  preamble  of  the  statute 
could  not  be  thought  to  be  idle,  but  meant  to  restrain  the  purview  to  the  par- 
ticular cases  of  the  preamble  in  the  enumeration  of  the  women  and  their  estates 
and  conditions,  and  also  the  motives  and  ends  of  their  taking — that  is,  that  they 
should  be  maids,  widows,  or  wives,  that  had  substance  in  goods  or  lands,  or  should  be 
heirs-apparent ;  that  the  motive  should  be  lucre,  and  the  end  to  marry  or  deflower, 
and  the  purview  following — 'that  what  person  should  take  a  woman  so  against  her 
will,  unlawfully,'  &c(,  it  was  conceived  that  the  word  "  so  "  did  implicitly  bind  up 
the  preamble  in  the  purview,  or  else  the  word  were  idle  if  it  did  not  include  the 
motive  and  end  of  the  action,  which  is  a  part  of  every  action,  as  being  the  cause  of  it, 
which,  in  this  case,  were  lucre  and  luxuriousness.  And  that  was  also  conceived  to 
be  the  meaning  of  the  law,  as  being  like  to  be  the  common  case,  for  men  will  not 
commonly  steal  women  that  are  nothing  worth"  (Burton  y.  Morris,  Hoburt's  Hep., 
182). 

1  Vide  ante,  vol.  ft 
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fact  of  that  kind  had  induced  the  parliament  to  make  this 
statute.  .... 

Some  provisions  were  made  for  the  punishment  of  inferior 
offenders.  A  statute  was  made  for  the  suppressing  of  riots  and 
another  for  the  better  execution  of  former  laws  on  that  head  (a). 
The  first  penal  law  was  now  made  against  the  canonical  offence  oi 
usury.  Brokers  of  such  bargains  were  to  be  set  in  the  pillory,  im- 
prisoned half-a-year,  and  fined  twenty  pounds.2  Persons  lending 
money,  or  bargaining  for  lands  or  goods,  on  usury,  were  to  forfeit 
half  the  value.3 

The  execution  of  penal  laws  was  a  subject  much  attended  to  py 
this  prince.  In  order  to  accomplish  this  end,  the  criminal  juris- 
diction of  some  ancient  courts  was  extended,  and  the  course  of  pro- 
ceeding was  greatly  facilitated.  The  most  material  changes  of 
this  sort  were  made  by  stat.  3  Henry  VII. ,  c.  1,  and  stat.  11  Henry 
VII.,  c.  3,  which,  among  provisions  of  real  and  permanent  utility, 
furnished  some  innovations  that  were  afterwards  disapproved  and 
abrogated. 

The  first  clause  of  stat.  3  Henry  VII.,  c.  1,  made  some  alteration 
in  the  jurisdiction  of  the  council,  which  had  lately  been  more 
familiarly  called  the  Star  Chamber.  The  remaining  part  of  that 
statute  is  taken  up  with  several  provisions  relating  to  criminal 
justice,  which  we  shall  defer  for  the  present 

The  criminal  jurisdiction  exercised  by  the  king's  council  we 
The  star  Cham- nave  ^ad  occasi°n  to  notice  in  the  early  periods  of 
ber6  new-mo-  this  history ;  and  it  has  been  observed  that  they  sat 
delled.  m  ftjjg  capacity  sometimes  en  la  chambre  des  estoyers, 

which  had  of  late  years  become  their  most  usual  place  of  sitting ; 
and  therefore  the  council  was  now  most  commonly  called  the  Star 
Chamber.4  There  are  many  instances  where  this  tribunal  had 
exercised  its  authority  in  the  period  immediately  preceding  the 
time  of  which  we  are  now  speaking.5     This  judicature,  in  its 

(a)  By  13  Henry  IV.,  c.  7,  if  any  riot,  assembly,  or  rout  of  people  be  made  against  the 
law,  be  made  in  parties,  the  justices  and  the  sheriff  of  the  county  shall  come  with  the 
power  of  the  county,  if  need  be,  to  arrest  them,  and  shall  have  power  to  record  that 
which  they  shall  find  so  done  in  their  presence  against  the  law,  and  by  such  record 
the  rioters  shall  be  eonvicted ;  and  if  they  be  departed  before  the  coming  of  the 
justices,  the  justices  shall  inquire  within  a  month,  and  shall  hear  and  determine  ac- 
cording to  the  law  of  the  land.  Under  this  act,  and  also  after  the  above  act  (19  Sen. 
VII.),  it  was  held,  that  when  a  riot  is  suppressed  by  the  justices,  together  with  the 
sheriff,  having  the  posse  comitatus  with  them  for  that  purpose,  and  they  commit 
the  rioters  by  a  record  of  the  force  upon  their  proper  view,  the  sheriff  ought  to  be  a 
party  to  such  inquisition,  and  so  he  ought  by  the  19  Henry  VII.,  c.  xiii.  But  if  the 
rioters  disperse  of  themselves,  and  after  they  were  parted  an  inquisition  is  made  of 
it  by  two  justices  of  the  peaoe,  there  is  no  need  that  it  appear  by  the  inquisition 
that  the  sheriff  was  party  to  the  inquiry,  because  the  justices  may  make  inquisitions 
without  him  (Bex  v.  Ingram,  1  Lord  Raym.  Sep.,  215).  These  statutes  were  practi- 
cally superseded  by  the  Riot  Acts  of  Edward  VI.  and  Philip  and  Mary,  superseded  by 
the  Riot  Act,  12  Geo.  I.,  c.  xii. 
i  Stat.  11  Hen.  VII.,  c.  7  ;  and  stat.  19  Hen.  VII.,  c.  13.  *  Stat.  8  Hen.  VII.,  c.  6 
3  Stat.  11  Hen.  VII.,  c.  8.  *  Vide  ante,  et  vide  Lamb.,  Archeion,  149 

0  Lamb.  Archeion,  149-154.    4  Inst.,  60,  61.  ' 
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original  establishment,  was  very  extensive,  and  comprehended  a 
great  variety  of  objects  within  its  cognisance.  As  the  constitution 
of  our  legal  polity  became  more  settled,  and  the  boundaries  of 
justice  more  exactly  defined,  this  extraordinary  authority  was  in 
proportion  circumscribed.  Several  statutes  had  been  passed  im- 
posing restrictions  on  the  access  of  complainants  to  this  extra- 
ordinary judicature.1  But,  notwithstanding  this  apparent  jealousy 
of  the  council,  the  parliament  had,  at  other  times,  gradually  re- 
stored to  it  some  of  its  ancient  authority,  by  referring  to  that 
tribunal  the  cognisance  of  many  enormities  which  were  before  in- 
quirable  at  common  law,  and  which,  as  such,  were  not  to  be 
examined  by  the  council.  Thus,  compared  with  the  original 
powers,  the  prerogative-judicature  of  the  king  in  council  was  much 
restricted  by  positive  constitutions ;  and  from  being,  in  some  degree, 
above  the  law,  had  shrunk  into  a  compass  so  small,  and  had  withal 
become  so  precarious  in  its  foundation,  that  Henry,  who  meant  to 
make  much  use  of  this  court,  thought  it  stood  in  need  of  some 
parliamentary  sanction  to  give  it  support  and  authority.  These 
were  the  reasons  which  probably  led  to  enacting  stat.  3  Henry  VII., 
c.  1,  a  statute  which  did  not  erect,  as  some  have  imagined,  but 
only  new-modelled  the  court  of  Star  Chamber.  Indeed,  the  estab- 
lishment given  to  this  court  by  the  statute  of  Henry  was  partial, 
and  confined  to  certain  instances  therein  enumerated.  The  design, 
scope,  and  extent  of  this  act  will  be  best  seen  by  a  rehearsal  of  it. 

The  preamble  states,  that  "the  king,  remembering  how  by 
unlawful  maintenances,  giving  of  liveries,  signs  and  tokens,  and 
retainers  by  indentures,  promises,  oaths,  writings,  or  otherwise, 
embraceries  of  his  subjects,  untrue  demeanings  of  sheriffs  in 
making  of  pannels  and  other  untrue  returns,  by  taking  of  money 
by  juries,  by  great  riots  and  unlawful  assemblies,  the  policy  and 
good  rule  of  this  realm  is  almost  subdued ;  and  for  the  not  punish- 
ing of  these  inconveniences,  and  by  occasion  of  the  premises,  little 
or  nothing  may  be  found  by  inquiry;"  that  is,  by  the  ordinary 
proceeding  by  an  inquest  of  jurors  ;  "  whereby  the  laws  of  the  land 
in  execution  may  take  little  effect,  to  the  increase  of  murders, 
robberies,  perjuries,  and  unsureties  of  all  men  living,"  &c,  for  the 
reformation  of  which  it  was  now  ordained  (a),  that  the  chancellor, 

(a)  Lord  Bacon  makes  it  one  of  the  chief  features  of  the  history  of  the  reign,  that 
the  jurisdiction  of  the  council  was  more  asserted  and  exercised  than  it  had  been 
before  ;  and  this  belongs  to  legal  history.  It  was  one  of  the  various  means  used  for 
the  support  of  that  arbitrary  power  which  the  Tudor  dynasty  so  thoroughly  estab- 
lished. The  "council"  here  alluded  to  was  that  "court  of  the  Star  Chamber," 
which  afterwards  acquired  so  evil  a  notoriety,  and  of  which  Lord  Bacon,  earlier  in 
his  history,  speaks  thus  :  "  The  authority  of  the  Star  Chamber,  which  before  sub- 
sisted by  the  ancient  common  law  of  the  realm,  was  confirmed  in  certain  cases  by 
act  of  parliament.  This  court  is  one  of  the  safest  and  noblest  institutions  of  the 
kingdom.  For  in  the  distribution  of  courts  of  ordinary  fixture,  besides  the  high 
court  of  parliament,  in  which  distribution  the  king's  bench  holdeth  the  pleas  of  the 
crown,  the  commonplace  pleas  court,  the  exchequer  pleas  concerning  the  king's 
revenue,  and  the  chancery,  the  pretorian  power  for  mitigating  the  rigour  of  the  case 

1  Vide  ante,  vol.  ii. 
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treasurer,  and  privy-seal,  or  two  of  them,  calling  to  them  a  bishop 
and  a  temporal  lord,  being  of  the  council,  and  the  two  chief -justices, 
or,  in  their  absence,  two  other  justices,  upon  bill  or  information  put 
to  the  chancellor  for  the  king,  or  any  other,  against  any  person  for 

in  case  of  extremity  by  the  conscience  of  a  good  man,  there  was  nevertheless  always 
reserved  a  high  and  pre-eminent  place  to  the  king's  council  in  cases  that  might,  in 
example  or  in  consequence,  concern  the  state  of  the  commonwealth,  which,  if  they 
were  criminal,  the  council  used  to  sit  in  the  chamber  called  the  star  chamber  ;  if 
civil,  in  the  white  chamber  or  white  hall.  And  as  the  chancery  had  the  pretorian 
power  for  equity,  so  the  Star  Chamber  had  the  censorious  power  for  offences  under 
the  degree  of  capital.  The  court  of  Star  Chamber  is  compounded  of  good  elements, 
for  it  eonsisteth  of  four  kinds  of  persons — counsellors,  peers,  prelates,  and  chief 
judges.  It  discerneth  also  principally  of  four  kindB  of  causes — force,  fraud,  crimes, 
and  inchoate  or  middle  evils  towards  crimes  capital  or  heinous  not  actually  committed 
or  perpetrated.  But  that  which  was  principally  aimed  at  by  this  act  was  force,  and 
the  two  chief  supports  of  force,  combinations  of  multitudes  and  maintenance  or  head- 
ship of  great  families ''  (Hist.  Hen.  VII.,  p.  35).  In  other  words,  this  jurisdiction  of 
the  council  or  court  of  the  Star  Chamber  was  the  modern  instrument  used  by  the 
Tudor  dynasty  for  the  establishment  of  arbitrary  power.  It  will  be  observed  that 
Lord  Bacon,  whose  authority  as  a  legal  historian  cannot  be  easily  set  at  nought, 
speaks  of  it  as  an  ancient  and  established  tribunal.  And  there  is  thus  much  of  his- 
torical foundation  for  his  opinion,  that  in  the  earliest  times,  beyond  all  doubt,  as  has 
been  shown, — long  before  any  superior  courts  of  ordinary  jurisdiction  existed,  and 
when  the  only  courts  of  ordinary  jurisdiction  were  the  county  court  and  the  sheriff's 
"  tourn," — there  was  an  extraordinary  jurisdiction  exercised  by  the  king  in  council, 
correcting  any  abuse  or  supplying  any  deficiency  in  the  ordinary  jurisdiction  of  the 
country  ;  and  moreover,  by  degrees,  a  kind  of  appellate  jurisdiction  exercised  over 
the  courts  of  ordinary  jurisdiction.  And  as  out  of  this  extraordinary  jurisdiction 
the  kiug's  superior  courts  of  ordinary  jurisdiction  gradually  arose,  it  was  assumed 
that  the  extraordinary  jurisdiction  still  remained  in  it  as  a  kind  of  reserve-force,  so 
to  speak,  to  be  appealed  to  and  exercised  when  necessity  arose.  And  undoubtedly 
this  species  of  extraordinary  jurisdiction  had  been  asserted  and  exercised  by  the  king 
in  council  ever  since  the  reign  of  Edward  I.,  when  the  king's  superior  courts  of 
ordinary  jurisdiction  had  become  established,  and  instances  of  it  in  every  reign  to 
the  present  are  adduced  in  the  "  Treatise  of  the  Court  of  Star  Chamber,"  which  has  been 
referred  to  with  respect  by  such  men  as  Lord-Keeper  Finch  and  Lord  Mansfield 
(Harl.  MS.,  No.  1226,  quoted  by  Lord  Mansfield  in  the  case  of  the  King  v.  Wilkes, 
4  Burrow,  2554,  and  printed  in  Collectanea  Juridica,  vol.  2,  p.  1).  This  treatise  is 
an  elaborate  vindication  of  the  authority  of  the  court  in  accordance  with  Lord  Bacon's 
account  of  it  already  quoted.  He  cites  in  confirmation  of  the  view  various  statutes,  as 
27  Richard  II. ,  c.  vi.,  and  13  Henry  IV.,  c.  vii.,  which  speak  of  and  apparently  recognise 
this  jurisdiction  of  the  king's  council,  and  it  maintains  that  the  statute  referred  to 
by  Lord  Bacon,  3  Henry  VII.,  c.  ]\,  did  not  establish  the  court,  nor  define  or  restrict 
its  jurisdiction.  And  he  even  controverts  Lord  Bacon's  view  that  the  statute  con- 
firmed the  jurisdiction  of  the  court.  The  statute  mentions  seven  heads  of  jurisdic- 
tion— maintenance,  giving  of  liveries,  having  retainers,  embracery,  jurors  receiving 
money,  untrue  demeanour  of  sheriffs  in  false  returns  of  pannels,  routs  and  riots  (3 
Hen.  VII.,  c.  vii.).  But  the  treatise  maintains  that  it  had  unlimited  jurisdiction  in  all 
cases  which  the  council  considered  to  concern  the  state,  and  was  not  bound  by 
ordinary  law ;  in  other  words,  that  its  jurisdiction  was  utterly  arbitrary.  And  it 
certainly  shows  that  this  jurisdiction  was  asserted  and  exercised  all  through  the 
reigns  of  the  Tudors,  in  civil  cases  between  party  and  party,  and  in  criminal  cases 
not  capital,  especially  offences  against  the  public  justice  or  the  public  peace.  In  the 
"  Treatise  on  the  Star  Chamber,'  under  the  head  of  the  jurisdiction  of  the  court,  it  is 
strenuously  maintained  that  the  jurisdiction  was  not  restricted  to  the  matters  men- 
tioned in  the  statute,  in  which  it  is  observed  "  all  the  principal  offences  examined 
in  the  court  are  not  touched,  as  forgery,  perjury,  fraud,  contempts,  and  many  others.'' 
Here  again,  however,  it  may  be  observed  that  the  jurisdiction  was  no  doubt  adapted 
to  the  exigencies  of  the  times,  and  that  the  statute  would  be  naturally  directed 
rather  to  these  matters,  which  then  were  most  important,  and  hence,  as  Lord  Bacon 
says,  it  was  pointed  chiefly  at  force.  But  as  the  times  became  more  peaceable,  these 
.kinds  of  offences  were  more  taken  cognisance  of,  as  found  to  be  more  prevalent.     It 
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any  misbehaviour  above  mentioned,  have  authority  to  call  before 
them  by  writ  or  privy-seal  the  offenders  and  others,  as  it  shall  seem 
fit,  by  whom  the  truth  may  be  known ;  and  to  examine  and  punish 
after  the  form  and  effect  of  statutes  thereof  made,  in  like  manner 

is  to  be  observed,  tliat  it  is  stated  in  the  treatise  that  the  court  had  taken  cognisance 
of  civil  causes.  And  King  Henry  VII.  heard  a  case  between  one  Houghton,  a  saddler 
of  London,  and  Barker,  a  goldsmith,  and  decreed  to  the  plaintiff  two  hundred  marks 
and  £40,  according  to  the  intention  of  a  will  of  one  Houghton  deceased.  But  the 
most  common  examination  of  titles  and  interests  was  when  any  differences  arose  be- 
tween corporations,  and  abbots,  and  convents,  and  mayors,  and  commonalties,  of 
which,  says  the  author,  "  I  could  show  above  a  hundred  in  the  reigns  of  Henry  VII. 
and  Henry  VIII.,  or  between  great  and  mighty  men,  whose  interest  drew  malice 
and  partaking  (i.e.,  partaking  of  their  quarrels),  which  was  dangerous  to  the  peace." 
In  this  view  the  jurisdiction  of  the  court  was  in  advancement  of  the  object  of  the 
statute  of  liveries  and  retainers,  that  act  putting  down  the  combinations  for  the 
maintenance  of  great  men  in  their  contentions;  and  this  court  on  the  one  hand  enforc- 
ing that  act,  and  on  the  other  hand  settling  the  quarrels.  Thus,  here  again  we  see  the 
tendency  of  the  age  to  educe  the  kind  of  institutions  which  were  suited  to  its  exigencies. 
The  author  goes  on  to  say :  "Thus  stood  the  power  of  the  court  in  ancient  times,"  i.e.,  in 
those  times  when  we  find  civil  causes  determined  on  appeal  by  the  king  in  his  council; 
"  but  in  later  times,  when  tyranny  and  malice  more  aboundeth  than  ever  it  did  hereto- 
fore, the  court  doth  principally  exercise  itself  in  criminal  cases."  The  author  lays  it 
down  that  all  offences  might  be  examined  and  punished  in  this  court  at  the  king's 
pleasure ;  only,  he  adds,  be  it  observed,  that  as  to  cases  of  crimes  punishable  in  the 
courts  of  common  law,  if  taken  cognisance  of  here,  it  were  either  at  the  king's  instance 
for  the  mitigation  of  the  penalty,  or,  on  the  other  hand,  where  the  offender  was  so 
high  in  station  that  he  could  not  be  reached  by  a  humble  prosecutor.  Thus  he 
says  one  Alice  Fordman  prosecuted  Sir  John  Hussey,  a  privy  counsellor,  in  7  Henry 
VIII.,  for  being  accessory  to  the  murder  of  her  husband ;  and  in  16  Henry  VIII., 
Lord  Dacres  was  committed  by  this  court  for  giving  entertainment  to  a  notorious 
felon,  and  so  was  the  Lord  Ogle  for  the  like  offence.  But  corruption  of  officers,  or 
neglect  of  justices  of  the  peace  in  their  duties,  or  not  bringing  felons  and  offenders 
to  justice,  or  not  granting  articles  of  the  peace,  have  always  been  examined  here. 
"  And  in  1  Henry  VIII,,  in  Sir  Robert  Plinton's  case,  because  riot  was  mixed  with 
murder  and  felony,  it  was  long  debated  whether  the  court  should  proceed  ;  but  it 
was  resolved  to.  proceed  for  the  riot  (sect.  5).  He  speaks  in  another  section  of  force  : 
"  which  includes,  he  says,  riots,  routs,  unlawful  assemblies,  forcible  entry,"  &c.  As 
to  riots,  &c,  more  than  one  statute  of  this  reign  empowered  justices  of  the  peace 
to  make  inquiry  and  presentment ;  and  if  they  did  not  do  so,  they  were  themselves 
liable  to  be  presented  to  the  council.  Another  great  head  of  the  jurisdiction, 
according  to  the  author  of  the  treatise,  was  that  of  perjury,  especially  against  jurors 
in  criminal  cases  in  which  no  attaint  would  lie.  In  the  reigns  of  Henry  VII.  and 
VIII.,  he  says,  there  was  scarce  a  term  but  some  grand  inquest  or  jury  was  fined,  in 
acquitting  felons  or  murderers.  It  is  observable,  however,  that  almost  all  the  cases 
cited  are  of  the  reign  of  Henry  VIII.  or  of  some  subsequent  reign ;  and  there  is  reason 
to  believe  that  the  jurisdiction  of  the  court  in  this  reign  was  confined  to  the  cases 
mentioned  in  the  statute,  and  chiefly,  as  Lord  Bacon  says,  to  cases  of  force,  and  that 
it  was  Afterwards  extended  to  other  classes  of  oases.  That  the  court  took  cognisance 
of  cases  of  forgery  and  perjury  was  probably  owing  to  the  want  of  any  adequate 
penalty  at  common  law  ;  and  the  author  of  the  treatise  mentions  one  case  in  the  reign 
of  a  prosecution  in  the  Star  Chamber  for  forgery  of  deeds.  .  Most  of  the  heads  of 
.  jurisdiction  were  afterwards  superseded  by  statutes  passed  in  the  ensuing  reign,  making 
such  offences  more  severely  punishable  in  the  courts  of  common  law,  and  the  juris- 
diction was  then  by  degrees  extended  to  cases  of  libel,  sedition,  and  other  offences  of 
a  political  character,  under  colour  of  which  it  was  exercised  so  arbitrarily  under  that 
dynasty.  There  are  not  wanting  traces  of  the  rise  of  the  arbitrary  exercise  of  the 
jurisdiction  of  the  court,  even  in  the  present  reign.  Thus  in  the  "  Treatise  on  the  Star 
Chamber"  it  is  stated  that  in  the  11  Henry  VII.  one  Bemgley,  a  burgess  of  parliament, 
made  his  appearance  in  the  court,  and  was  enjoined  to  appear  de  die  in  diem.  It  is 
stated  also  that  churchmen  were  not  free  from  the  sentence  of  the  court,  and  that 
men  of  no  degree  or  estate  were  privileged  from  its  jurisdiction.  It  is  stated  that  in 
Henry  VII. 's  time  a  privy-seal  was  served  upon  the  Earl  of  Kent  to  appear  in  this 
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as  they  ought  to  be  punished  if  they  were  convict  after  the  due 
order  of  the  law. 

This  is  the  substance,  and  nearly  the  very  words,  of  the  statute, 
which  plainly  point  out  the  occasion  of  this  new  regulation,  the 
objects  of  cognisance,  the  judges,  the  process  and  proceedings,  with 
the  power  of  punishing ;  from  which  it  is  manifest  that  the  king's 
council  derived  from  this  statute  an  enlargement  of  its  judicial 
authority.     There  is  nothing  prohibitory  of  the  former  jurisdiction 

court.  In  the  17  Henry  VII.  the  viear  of  St  Dunstan-in-the-West  was  summoned  to 
appear  in  this  court.  In  the  10  Henry  VII.  there  was  a  cause  by  Sir  James  Danby 
against  the  city  of  York.  In  the  11  Henry  VII.  one  Crowner  was  enjoined  to  bring  in 
one  Sharp's  daughter,  whom  he  had  unduly  withdrawn  from  her  father,  and  to  deliver 
her  in  court  as  contracted.  And  it  appears  that  in  this  reign  the  court  would  always 
stay  proceedings  in  any  other  courts  until  this  court  had  determined  the  matter. 
"  The  statute-book  "  (says  Sir  J.  Mackintosh)  "attests  the  universal  distemper  of  the 
community  during  the  civil  wars,  and  bears  frequent  marks  of  the  injurious  arm  of 
a  sincere  reformer,  employed  in  extirpating  the  evils  of  a  long  licence.  Of  these 
not  the  least  remarkable  is  the  act  for  the  authority  of  the  Star  Chamber,  of  which 
the  first  object  seems  to  have  been  the  suppression  of  the  unlawful  combinations 
which  endanger  the  public  quiet  or  disturb  the  ordinary  dispensation  of  the  law. 
No  words  in  the  statute  expressly  comprehend  libels  or  other  political  misdemeanours, 
in  which  the  court  of  Star  Chamber  became  decidedly  odious.  .  .  .  The  early 
history  of  these  councils  is  obscure ;  but  they  appear  to  have  derived  jurisdiction 
sometimes  from  acts  of  parliament,  and  oftener,  perhaps,  to  have  assumed  it  by  an 
usurpation,  which  usage  in  due  time  legitimated.  The  court  established  by  the 
statute  was  composed  of  the  chancellor,  the  treasurer,  the  privy -seal — calling  to 
themselves  a  bishop,  and  a  temporal  lord  of  the  king's  council,  and  the  two  chief- 
justices.  And  they  appear  early  to  have  appropriated  to  themselves  many  fragments 
of  the  authority  anciently  exercised  by  the  council,  as  well  as  to  have  stretched  their 
jurisdiction  beyond  the  boundaries  prescribed  by  the  statute.  A  tribunal  composed 
of  five  of  the  king's  servants,  removable  by  him  at  pleasure,  invested  with  a  right  of 
selecting  two  other  members,  on  whose  subserviency  they  could  best  rely,  would  have 
had  resistless  temptations  to  incessant  encroachment  on  the  rights  of  the  subject ;  and 
even  if  the  judges  had  not  been  so  powerful  as  to  defy  all  ordinary  consequences,  and  if 
the  very  letter  of  the  law  had  not  quickened  their  passion  for  discretionary  powers  by 
alleging  the  disturbance  and  failure  of  justice  in  its  ordinary  course  through  juries  as  the 
reason  for  the  establishment  of  the  new  tribunal,  their  jurisdiction  over  juries  indeed 
in  effect  subjected  the  laws  to  their  will.  When  they  animadverted  on  a  verdict, 
they  had  an  opportunity  of  retrying  the  cause  in  which  it  was  given,  and  thus  of 
taking  cognisance  of  almost  all  misdemeanours,  especially  those  of  a  political  nature, 
which  they  might  plausibly  represent  as  offering  most  obstacles  to  the  course  and 
order  of  the  common  law.  From  these  and  other  like  causes  sprang  that  rapid  growth 
of  the  arbitrary  power  of  the  court,  which,  if  the  constitution  had  not  overthrown, 
must  have  worked  the  downfall  of  the  constitution"  (Mack.  Hist.  Eng.,  vol.  ii.)  Thus 
all  through  this  and  the  next  reign  the  arbitrary  jurisdiction  went  on  growing  and 
increasing,  although  there  were  many  cases  in  which  it  was  beneficially  exercised 
before  the  j  urisdiction  of  the  court  of  king's  bench  was  thoroughly  established.  Thus, 
in  the  first  year  of  Elizabeth,  one  Brouker,  sheriff  of  Wiltshire,  was  sued  by  infor- 
mation in  the  Star  Chamber,  at  the  suit  of  the  queen,  for  a  false  return  of  a  knight 
of  parliament  for  the  county,  when  in  fact  one  Penruddock  was  chosen  by  the  greater 
number  of  freeholders  in  the  said  county,  in  deceit  of  the  county,  and  of  the  whole 
realm.  And  it  appeared  by  examination  that  Brouker  was  not  sworn  to  execute  his 
office.  And  this  matter,  upon  grave  resolution,  and  in  an  honourable  and  very  large 
assembly  of  the  nobles,  was  decreed  against  Brouker — that  is  to  say,  that  for  contempt 
of  the  ancient  law  that  every  sheriff  should  be  sworn,  he  should  pay  his  fine  to  the 
king,  £100,  besides  being  imprisoned  for  five  weeks  ;  and  also  £100  was  adjudged  to 
the  queen,  according  to  the  statute  8  Henry  VI.,  c.  vii.,  for  the  false  return,  and  also 
an  imprisonment  for  a  year  (Brouker's  case,  Dyer,  168).  In  modern  times  such  cases 
would  be  dealt  with  by  criminal  information  in  the  court  of  king's  bench  ;  but  that 
high  court  had  not  then  developed  the  full  extent  of  its  lofty  jurisdiction. 
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or  mode  of  proceeding  here ;  but  that  is,  on  the  contrary,  recognised, 
as  it  were,  and  affirmed  by  the  very  cautious  manner  in  which  the 
enacting  part  of  this  statute  is  worded ;  for,  instead  of  saying  that 
those  great  officers  shall  have  authority,  it  barely  declares  that  they 
have  authority ;  thereby  plainly  intimating  an  apprehension  of  a  pre- 
existent  authority,  and  only  declaring  more  particularly  the  exercise 
of  it  in  some  certain  cases. 

It  should  seem,  that  whereas,  before  this  statute,  the  king  and 
council  did  not  admit  any  complaint  but  such  only  as  carried  with 
it,  according  to  Lambard's  expression,  a  reasonable  surmise  of 
maintenance  of  their  jurisdiction,1  for  proof  also  of  which  the  com- 
plainant ought  by  stat.  15  Henry  VI.,  c  4,  to  give  sureties  ;  now, 
by  this  act,  besides  that  ancient  authority,  three  only  of  the  council, 
namely,  the  chancellor,  treasurer,  and  privy-seal  (taking  to  their 
assistance  others  thereby  appointed),  were  enabled  to  hear  and 
determine  ordinarily  of  those  eight  offences  above  mentioned,  and 
that  without  any  manner  of  such  suggestion  or  surmise  at  all. 

Some  defects  of  this  statute  were  supplied  by  stat.  21  Henry 
VIII.,  c.  20,  by  which  the  president  of  the  council  is  added  to  the 
former  three  principal  persons.  A  doubt  which  arose  upon  this 
act,  soon  after  the  passing  it,2  whether  the  bishop,  lord  of  the 
council,  and  justices,  were  only  assistants,  or  had  equal  authority 
with  the  three  great  officers,  was  removed  by  this  later  act,  which 
declares  that  they  were  only  there  for  their  advice.  Lastly,  the 
bill  or  information,  which  by  the  former  act  was  to  be  exhibited 
to  the  chancellor,  was  by  the  latter  to  be  put  in  generally ;  that  is, 
to  the  king,  as  formerly. 

Thus  by  the  operation  of  these  two  statutes,  the  above-mentioned 
eight  offences,  which  before  were  mostly  cognisable  by  indictment 
or  action,  might  now  be  arraigned  and  tried  without  any  inquest 
or  jury,  on  the  bare  examination  either  of  witnesses  or  of  the 
parties  themselves.  This  innovation  was  devised,  says  the  statute, 
because  the  ordinary  proceeding  at  common  law  was  found  unable 
to  reach  such  offenders.  However,  the  punishment  to  be  inflicted 
was  such  as  would  have  followed  had  the  prosecution  been  at 
common  law. 

The  alteration  made  as  to  these  offences  by  this  act  consists 
principally  in  the  circumstances  of  process,  judges,  and  trial,  the 
nature  of  the  crime  and  its  punishment  remaining  as  it  was  before. 
If,  therefore,  the  council  departed  from  the  measure  of  the  penalty, 
or  in  any  consideration  of  the  crime  varied  from  the  judgment  of 
the  common  law,  it  must  be  understood  that  they  then  acted  under 
the  former  authority  which  they  originally  possessed  as  the  council 
of  the  king,  and  not  by  virtue  of  these  statutes.  For  that  authority 
still  remained  ,  and  the  council,  in  the  understanding  of  the  law, 
and  in  the  execution  and  practice  of  their  authority,  sat  and  acted 
in  both  capacities,  as  appears  by  the  books  of  entries  during  the 

1  Lamb.,  Aroheion,  167.  !  8  Hen.  VII.,  13. 
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reigns  of  Henry  VII.  and  Henry  VIII.,  which  two  princes  did  often 
sit  there  in  person,  under  each  jurisdiction.1 

It  is  to  this  mixture  of  judicial  power  that  the  Star  Chamber 
was  indebted  for  the  tremendous  authority  which  it  began  to  exer- 
cise soon  after  this  time.  While  the  statute  of  Henry  VII.  gave 
vigour  and  efficacy  to  its  proceedings,  the  immeasurable  extent  of 
its  ancient  judicature  furnished  an  inexhaustible  source  of  crimes 
and  punishments,  to  be  called  forth  on  all  occasions,  and  for  every 
purpose.  It  became,  on  that  account,  the  happiest  instrument  of 
arbitrary  power  that  ever  fell  under  the  management  of  an  absolute 
sovereign ;  as  may  be  seen  in  the  history  of  the  princes  of  the 
house  of  Tudor,  who  owed  the  maintenance  of  their  high  preroga- 
tives principally  to  the  aid  of  this  tribunal.  The  Star  Chamber 
exercised  a  criminal  jurisdiction  almost  without  limitation,  and 
altogether  without  appeal ;  taking  upon  it  to  judge  and  animadvert 
upon  everything  in  which  the  government  felt  itself  interested. 
It  became,  in  truth,  as  much  a  court  of  state,  if  the  expression 
may  be  allowed,  as  a  court  of  law,  by  punishing  all  obnoxious 
persons,  who,  though  they  had  been  guilty  of  no  breach  of  the  law, 
had,  nevertheless,  some  way  or  other  offended  the  prince  or  his 
ministers.  As  the  members  of  this  tribunal  were  the  confidential 
officers  of  the  crown,  there  was  no  difficulty  in  those  times  of  pro- 
curing a  sentence  against  offenders  of  that  description.  The 
penalties  inflioted  by  this  court  were  so  extravagantly  severe,  and 
the  very  design  of  its  judicature  so  repugnant  to  the  spirit  of  a  free 
constitution,  that  it  was  always  viewed  with  the  greatest  abhorrence 
by  the  subject,  and  at  length,  when  political  liberty  began  to 
vindicate  its  olaims  with  more  boldness,  was  totally  abolished  by 
parliament.2 

Another  innovation  upon  the  common  law,  and  of  a  much  more 

informations  general  nature  than  the  former,  was  effected  by  statute 

at  the  assizes  11  Henry  VII.,  c.  3.  The  commencing  of  prosecutions  by 

and  sessions.   inf  ormation  had  grown  into  common  use  in  the  reigns 

of  Henry  VI.  and  Edward  IV.,  and  were  generally  confined  to  penal 

statutes,  and  likewise  to  the  court  of  exoheepier  and  king's  bench. 

But  the  above-mentioned  statute  permitted  justices  of  assize  and  of 

the  peace,  upon  information,  to  hear  and  determine,  without  a 

jury,  all  offences  (except  treason,  murder,  or  felony)  committed 

against  any  statute  not  repealed  (a).     This  act  was  probably  dic- 

(a)  This  statute,  it  will  be  Been,  was  repealed  in  the  next  reign  ;  but  it  proved  the 
original  of  a  great  number  of  statutes  passed  in  and  after  that  reign,  giving  justices, 
even  in  petty  sessions,  power  to  determine  matters  summarily,  and  inflict  fines  or 
imprisonment.  And  at  common  law,  or  by  the  old  law  as  to  justices  of  the  peace 
(vide  ante,  vol.  ii.,  o.  xiv.),  there  was  power  to  call  upon  parties  to  enter  into  recogni- 
sances, as  to  keep  the  peace,  or  otherwise  ;  and  upon  forfeiture,  which  might  be  at 
petty  sessions,  the  recognisances  were  escheated  into  the  exchequer,  prior  to  a  modern 
act— the  3  Geo.  IV.,  e.  xlvi.  The  spirit  in  which  informations  in  that  age  were 
decided  may  be  shown  by  an  instance  taken  from  this  reign.  An  information  was 
filed  in  the  exchequer  for  giving  of  liveries,  and  the  informer  did   not   declare 

»  Lamb.,  Archeion,  168, 171,  172,  173.  «  By  stat.  16  Oar.  1. 
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tated  by  that  prevailing  inclination  of  Henry  and  his  ministers  to 
enforce  the  observance  of  old  penal  statutes,  or  rather  to  compel 
payment  of  suoh  penalties  as  were  incurred  by  a  breach  of  them. 
This  scheme  of  filling  his  exchequer  was  unpopular,  and  therefore 
not  fit  to  be  trusted,  in  any  part  of  it,  to  the  verdict  of  common 
jurors.  Whether  this,  or  a  general  jealousy  of  the  trial  by  jury, 
was  the  reason'  of  the  law,  it  was  a  regulation  not  to  be  endured, 
and  was  repealed  in  the  beginning  of  the  next  reign.1 

It  was  by  colour  of  this  act  that  Empson  and  Dudley  were 
enabled  to  effect  such  infinite  oppressions  and  exactions  upon  the 
people.  For  this  purpose,  too,  a  new  office  was  erected,  and  those 
two  persons  were  made  masters  of  the  king's  forfeitures.  The 
reason  of  repealing  this  act  is  stated  to  be,  "for  that  by  force 
thereof  it  was  known  many  sinister,  crafty,  feigned,  and  forged  in- 
formations had  been  pursued  against  many  of  the  king's  subjects, 
to  their  great  damage  and  vexation." 

Such  were  the  innovations  made  in  the  judicature  of  our  criminal 
courts :  we  are  now  to  notice  what  alterations  were  made  in  the 
course  of  proceeding  and  prosecution,  which  brings  us  back  to  the 
famous  stat.  3  Henry  VII.,  c,  1.  We  have  seen,  in  the  last  period, 
some  parliamentary  regulations  regarding  jurors,  dictated  by  a 
suspicion  that  they  did  not  discharge  their  trust  with  impartiality 
and  truth  2  (a). 

Among  Henry's  schemes  for  a  due  execution  of  the  law,  one  was 
to  oblige  inquests  to  be  very  strict  and  regular  in  making  their 
presentments.  In  the  clause  of  stat.  3  Henry  VII.,  c.  1,  next  after 
that  for  the  institution  of  the  new  form  of  the  Star  Chamber,  it  is 
ordained  that  justices  of  the  peace  "  may  take  by  their  discretions 
an  inquest  to  inquire  of  the  concealments  of  other  inquests;"  and 
every  person  of  such  inquest  was  to  be  punished  for  the  conceal- 

upon  which  of  the  statutes  of  liveries  the  information  was  brought,  and  the  objec- 
tion was  taken,  but  disallowed ;  for  it  shall  be  taken  as  it  is  best  for  the  king — i.  e., 
that  which  gives  the  greater  penalty  {Yearbook,  5  Hen.  VII.,  fol.  17).  This  may  serve 
to  show  the  spirit  in  which  the  king's  authority  was  supported  in  his  courts.  It  was 
held,  in  this  reign,  that  in  a  suit  on  a  penal  statute  which  gave  part  to  the  king — 
although  the  plaintiff  sued  both  for  the  king  and  for  himself — yet  the  king  was  not 
party  to  the  action;  for  if  the  plaintiff  were  nonsuited, .  or  released  the  action,  it 
was  ended  as  against  the  king  ;  and  although  the  king  was  to  have  half  the  sum 
recovered,  that  did  not  make  him  a  party  to  the  action  ;  so  that  the  king"  had  no 
control  over  it  (20  Hen.  VII.,  fol.  7).  Hence  the  necessity  for  the  statute  as  to 
collusive  and  covinuous  compromises,  or  releases  of  penal  actions,  which  the  author 
has  omitted  to  notice — actions,  it  is  to  be  observed,  when  the  suit  of  the  party, 
and  even  when  quitam,  and  therefore  could  be  settled  by  the  parties  to  the  prejudice  of 
the  king,  whose  great  object  was  to  enrich  himself  by  penalties.  Suits  by  way  of 
information  were  the  king's  suits,  and  the  whole  benefit  would  accrue  to  himself  ; 
but  informations  in  the  exchequer  had  always  been  tried  with  juries. 

(a)  A  statute  of  this  reign  recognised  the  common  law  rule  that  j  urors  should  be 
freeholders  whose  estates  were  at  least  worth  40s.  a  year,  probably  borrowed  from 
the  stat.  of  Henry  VI.  as  to  qualifications  of  parliamentary  electors  for  counties.  In 
the  next  reign  there  was  a  more  important  act  as  to  jurors.  As  is  already  shown  in 
the  introductory  note,  it  was  part  of  the  policy  of  the  reign  to  enforce  an  effective 
execution  of  penal  laws  by  local  magistrates. 

1  By  stat.  1  Hen.  VIII.,  *.  6,  c.  10.  *  Vide  ante,  vol.  iii.,  280,  286. 
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ment  by  the  discretion  of  the  justices  (a).     This  was  a  refinement 
upon  the  proceeding  by  inquest  in  criminal  matters,  and  was  in  the 
nature  of  an  attaint  in  civil  causes. 
An  appeal  of  homicide  still  continued  a  common  mode  of  prose- 
Appeal  of    cution,  notwithstanding  the  frequency  of  indictments  ; 
murder.     and  the  genius  of  the  times  so  disposed  persons  to 
favour  this  vindictive  action  (b),  that  no  indictment  of  murder  used 
to  be  tried  till  the  year  and  day  after  the  fact  (the  period  limited 
by  law  for  commencing  an  appeal),  lest  the  offender,  being  acquitted 
or  convicted  on  the  indictment,  might  plead  such  acquittal  or  con- 
viction in  bar  of  the  appeal.     After  this  space  of  time  had  elapsed, 
it  often  happened,  either  by  the  death  of  witnesses,  or  the  zeal  for 

(a)  It  was  held  in  the  king's  bench  that  an  indictment  for  felonious  rape  presented 
at  the  leet  on  the  sheriff's  tourn  was  void,  for  that  it  was  felony  by  statute,  and  there 
was  no  power  to  inquire  at  the  leet  of  other  things  than  those  which  there  was 
power  to  inquire  of  at  the  commencement,  when  the  leet  was  first  granted,  although 
it  had  now  continued  from  time  whereof  memory  did  not  run  to  the  contrary.  The 
leet,  it  was  said,  could  only  have  jurisdiction  to  inquire  of  things  of  which  it  had 
jurisdiction  at  common  law  and  not  of  an  offence  created  by  statute,  but  the  justices 
could  inquire  of  it  because  of  the  express  words  of  their  commission  (Tear-book,  11 
Sen.  VII.,  fol.  22).  It  has  been  seen  that  in  the  reign  of  Edward  IV.,  the  jurisdic- 
tion of  the  sheriff  to  try  criminal  cases  in  his  tourn  was  taken  away  ;  and  it  was 
enacted  that  he  should  send  the  presentments  to  the  session.  These  measures  were 
steps  in  the  progress  of  the  great  revolution  by  which  all  civil  and  criminal  jurisdic- 
tion was  vested  in  the  crown. 

(6)  Our  author  seems  to  have  thought  ill  of  the  procedure  by  appeal,  which  was 
at  the  suit  of  the  party.  In  the  reign  of  William  III.,  Holt,  chief-justice,  said  that 
"  he  wondered  that  it  should  be  said  that  an  appeal  was  an  odious  prosecution."  He 
said  he  esteemed  it  a  noble  remedy,  and  a  badge  of  the  rights  and  liberties  of  an 
Englishman.  The  statute  of  Gloucester,  6  Edward  I.,  c.  ix.,  had  provided,  he  said,  that 
it  should  not  be  abated  so  lightly  as  it  had  been,  but  should  be  maintained.  And 
the  3  Henry  VII.,  c.  i.,  gave  power  to  proceed  at  the  suit  of  the  king  within 
the  year,  yet  saved  the  appeal  to  the  party  after  acquittal.  And,  therefore,  since 
the  remedy  had  been  favoured  by  acts  of  parliament,  and  tended  to  the  support  of 
families,  and  was  of  evident  necessity  in  some  cases,  the  court  ought  to  encourage 
appeals.  These  remarks  were  made  in  one  of  the  last  cases  of  appeal — the  appeal 
brought  by  the  relations  of  a  woman  said  to  have  been  murdered  by  Spencer  Cowper, 
who  had  been  acquitted  on  the  trial  of  an  indictment.  The  appeal  was  in  the  name  of 
an  infant,  from  whom  the  under-sheriff,  at  the  instance  of  Cowper's  friends,  took  the 
writ  of  appeal.  He  was  punished  for  contempt,  but  it  was  held  that  the  infant 
could  not  have  another  writ.  No  reasons  appear  for  this  astonishing  decision, 
which  was  given  in  the  face  of  the  fact  that  the  writ  had  been  got  rid  of  by 
the  friends  of  the  defendant.  This  was  the  way  in  which  the  courts  encouraged 
appeals  (Bex.  v.  Toler,  1  p.  K,  55).  The  last  case  of  appeal  was  in  our 
own  time.  The  appellee  claimed  to  do  trial  by  battle,  which,  being  allowed, 
the  appellor  gave  it  up  (Ashford  v.  Thornton,  2  B.  &  Aid.).  An  appeal,  be  it 
observed,  could  only  be  brought,  in  case  of  murder,  by  the  wife  or  issue  (Dyer,  £6- 
69).  In  cases  of  robbery,  an  appeal  would  lie,  and  was  commonly  brought  for  the 
sake  of  restitution,  the  proceeding  being  deemed  in  the  nature  of  an  action  ;  and  the 
party  had  restitution  because  the  property  was  not  divested  out  of  him  by  the  felony, 
and  the  action  was  for  his  own  advantage  (ibid.).  In  cases  of  appeal  of  murder,  the 
defendant  might  have  trial  by  battle  (Dyer,  120);  and  if  he  were  discharged  thereon 
by  demurrer,  he  might  yet  be  arraigned  at  the  suit  of  the  king  (ibid.)  ;  that  is,  pro- 
vided the  appeal  was  brought  first,  as  it  always  was  at  common  law,  being  the  remedy 
of  the  party,  for  which  reason  the  law  gave  him  the  option  of  prosecuting.  This 
was  altered  by  this  statute,  and  the  indictment  could  then  be  brought  at  first  •  and 
if  the  defendant  was  acquitted  thereon,  he  was  still  liable  to  be  apprehended  (Dyer, 
133).  By  2  and  3  Edward  VI.,  c.  xxiv.,  appeals  for  murder  were  to  be  brought  in  the 
county  where  the  party  died,  as  well  againBt  the  principal  as  the  accessory. 
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justice  subsiding,  that  prosecutions  were  entirely  dropped,  and  the 
delinquent  escaped  unpunished.  Again,  an  appellor  must  sue  in 
person ;  and  the  suit  being  long  and  expensive,  he  frequently 
became  tired  of  the  prosecution,  so  that  with  all  these  impediments, 
justice  was  not  regularly  enforced  against  this  kind  of  offenders. 
To  remedy  this  in  future,  the  following  regulations  were  made  by  ' 
this  act.  It  was  enacted,  that  if  any  principal  or  accessory  in 
murder  be  indicted,  he  may  be  arraigned  and  tried  at  the  king's 
suit  at  any  time  within  the  year,  and  not  tarry  the  year  and  day 
for  the  appeal ;  and  should  he  be  acquitted,  the  justices  are  not  to 
discharge  him,  but  either  remand  him  to  prison  or  let  him  to  bail 
till  the  year  and  day  is  past ;  within  which  time  the  person  so 
acquitted,  or  even  if  he  should  be  attainted  (and  not  have  the 
benefit  of  his  clergy),  (a)  the  person  so  attainted  may  yet  be  appealed 
by  the  wife  or  next  heir  before  the  sheriff  and  coroners,  or  in  the 
king's  bench,  or  at  the  gaol-delivery.  To  facilitate  likewise  the 
prosecution  of  such  appeal,  it  was  allowed,  that  where  battail  did l 
not  lie,  the  appellor  might  sue  by  attorney. 

The  power  of  trying  an  offender  a  second  time  for  the  same 
offence  is  confined  to  cases  where  the  party  had  not  had  his  clergy, 
because  a  clerk  so  delivered  to  the  ordinary  was  to  be  subjected  to 
canonical  punishment,  and  was  no  longer  within  the  jurisdiction  of 
the  temporal  judge.  This  provision,  though  reasonable  when  first 
made,  has  occasioned,  by  the  alteration  that  has  since  taken  place 
in  the  disposal  of  clerks,  a  very  singular  distinction ;  for  it  now 
happens,  that  though  a  man  acquitted  of  an  indictment  for  murder 
may  afterwards  be  appealed,  yet  a  person  who  is  found  guilty  of 
what  is  at  present  considered  as  a  less  offence,  under  the  name  of 
manslaughter,  is  not  liable  to  be  appealed  under  this  statute  (6), 
because  his  clergy  has  been  allowed. 

(a)  As  to  benefit  of  clergy,  see  the  next  section.  Because,  according  to  the  ancient 
principle,  it  would  not  be  just  that  a  party  should  be  twice  punished  for  the  same 
offence. 

(J)  It  would  have  been  very  singular  if  he  had  been,  seeing  that  he  had  already 
been  convicted,  and  (it  was  to  be  presumed)  punished ;  and  it  would  be  contrary  to 
principle  that  a  man  should  be  twice  punished  for  the  same  offence.  This  was  the 
reason  assigned  in  ancient  times  for  the  immunity  claimed  by  the  clergy,  after  canon- 
ical trial.  No  doubt  it  was  also  assumed  that  they  ought  to  be  canonically  tried ; 
and  that  rule,  as  the  author  observes  truly  enough,  "  was  reasonable  when  first 
made,"  that  is,  because  the  mode  of  trial  in  ancient  times,  the  brutal  battel,  or  the 
absurd  ordeal,  was  abhorrent  to  common  sense ;  and  so  long  as  the  laity  resisted  the 
efforts  of  the  clergy  to  establish  a  more  rational  system  of  trial,  it  was  only  reason- 
able that  the  clergy  should  insist  upon  exemption  from  brutal  and  barbarous  usage, 
which  did  not  deserve  the  name  of  trial.  But  now  that  the  persuasions  of  the  clergy 
(as  Lord  Hale  expresses  it  in  his  history)  had  long  ago  abolished  the  ordeal,  and 
had  virtually  got  rid  of  the  trial  by  battel,  by  the  institution  of  a  rational  mode 
of  trial  on  the  evidence,  there  was  no  longer  the  same  cause  for  the  exemption ;  and 
accordingly  (as  will  be  found  stated  in  the  next  section)  it  began  to  be  attacked,  and 
was,  by  degrees,  destroyed.  But  so  long  as  it  existed,  it  is  obvious  that  it  rested 
upon,  and  assumed  that  the  cleric  was  only  liable  to  canonical  trial ;  and  that  being 
so,  after  undergoing  that,  that  he  could  not  be  tried  again,  simply  because,  by  the 
canonical  law,  he  was  not  liable  to  another  trial.    The  common-law  allowed  the  party, 

1  Vide  ante,  vol.  ii. 
VOL.  III.  L 


162  heney  vir.  [chap,  xxyii. 

The  other  parts  of  this  act  either  enforce  the  observance  of 
certain  common-law  proceedings  in  case  of  murder,  or  direct  some 
new  methods  to  he  followed  on  the  like  occasion. 

It  was  declared,  in  the  spirit  of  our  old  law1  (a),  that  should  any 
one  be  murdered  in  the  day-time,  and  the  murderer  escape  (6),  the 
township  should  be  amerced ;  and  that  as  well  the  coroner  should 
inquire  thereof  upon  view  of  the  body,  as  justices  of  the  peace,  who 
were  to  certify  it  into  the  king's  bench.  Coroners  were  to  deliver 
their  inquisitions  before  the  justices  of  the  next  gaol-delivery  within 
the  county ;  and  if  the  murderer  was  in  gaol,  they  were  to  proceed 
to  the  trial  of  him,  or  put  the  said  inquisitions  to  the  king's  bench. 
For  this  trouble  the  coroner  was  to  have  a  fee  of  thirteen  shillings 
and  fourpence  for  the  inquisition,  to  be  paid  by  the  township  if  the 
murderer  had  no  goods  :  a  penalty  was  inflicted  for  neglect  of  duty. 
As  a  part  of  the  same  scheme  for  preventing  public  disorders,  and 
for  keeping  the  police  under  good  government,  it  was  directed,  that 
justices  of  the  peace  should  certify  at  the  next  sessions  all  recog- 
nisances of  the  peace,  that  the  party  bound  might  be  called ;  and 
if  he  did  not  appear,  the  recognisance,  with  the  record  of  default, 
was  to  be  certified  into  the  chancery,  king's  bench,  or  exchequer. 

in  case  of  robbery,  or  the  nearest  relative  in  ease  of  murder,  to  bring  an  appeal — 
which  was  a  kind  of  civil  prosecution  or  criminal  action  ;  but  that  was  peculiar  to 
the  common-law ;  and  if  the  party  to  be  tried  was  not  liable  to  the  common-law  trial 
at  all,  he  could  not  be  tried  twice  ;  though,  if  the  criminal  had  not  had  the  benefit  of 
clergy,  and  was  liable  to  common-law  trial,  he  might  be  tried  twice.  There  was  an 
error  therefore  in  supposing  there  was  any  inconsistency. 

(os)  The  statute  of  Winton,  under  which  the  hundredors  were  liable  for  robberies 
in  the  day-time  on  the  highway,  and  on  which  principle,  upheld  by  the  27  Eliz.,  the 
hundred  was  afterwards,  by  the  act  of  George  I.,  made  liable  for  damage  done  by 
rioters. 

(6)  That  is,  it  being  a  secret  homicide ;  for  if  it  were  openly  done,  as  the  perpe- 
trator would  be  seen  and  known,  it  would  not  be  likely  that  he  would  escape.  And 
if  the  homicide  were  secret,  it  would  be  presumable  that  it  was  premeditated  or 
designed  ;  and  hence  the  idea  of  murder  as  done  with  "  malice  prepense."  It  is  only 
in  this  indirect  mode  that  the  idea  appears  to  have  been  arrived  at ;  for  our  ancestors 
had  not  made  any  distinction  between  one  kind  of  intentional  homicide  and  another 
and  deemed  all  homicide  intended  at  the  time  of  the  act  done  to  be  equally  felonious 
and  capital,  whether  or  not  it  were  done  with  previous  design  or  premeditation ;  and 
hence  it  would  be  equally  so  if  done  in  passion,  or  under  provocation  (unless  in  self- 
defence)  ;  and  so  that  any  act  of  homicide,  intended  to  be  an  act  of  homicide  whether 
not  previously  designed,  was  felonious ;  and  there  was  no  distinction  between  one 
kind  of  felonious  homicide  and  another,  except  such  as  was  created  indirectly  by 
statutable  enactments,  such  as  the  present.  Another  class  of  statutable  enactments 
which  drew  the  distinction  between  murder  and  other  felonious  homicide  were  those 
which  took  away  the  benefit  of  clergy ;  enactments  which  also,  as  noticed  elsewhere 
in  this  chapter,  commenced  in  this  reign.  These  enactments  drew  the  distinction 
for  the  practical  purpose  of  distinguishing  which  kind  of  homicide  should  be  capital  ■ 
for  the  practical  effect  of  taking  away  the  benefit  of  clergy  from  felony  was  to  leave 
it  capital,  as  at  common-law  all  felonies  were.  The  distinction  then  was  drawn  which 
has  ever  since  prevailed  in  our  law,  between  felonious  homicide— i  e  intended  but 
not  designed  (or  in  passion)— and  murderous  homicide,  or  homicide  not'onlv  intended 
but  designed— that  is,  previously  designed  or  premeditated,  so  that  it  coiild  be  said 
to  be  done  with  "  malice  prepense."  Such  homicide  was  termed  murder  •  and  hence 
the  origin  of  the  modern  distinction  between  murder  and  manslaughter  or  felonious 
homicide, 

1  Vide  ante,  c.  ix. 
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The  authority  of  justices  of  the  peace  was  further  strengthened 
by  c.  3  of  the  same  statute.  By  sfcat.  1  Kichard  III.,1  Baiiing  f elons 
every  justice  of  the  peace  was  permitted  to  bail  per-  ky  justices™" 
sons  arrested^  for  light  suspicion  of  felony ;  hut  this  the  peace- 
authority,  as  it  was  given  to  every  single  justice,  had  been  abused, 
and  many  heinous  offenders,  not  mainpernable  by  law,  had  been 
let  out  upon  the  country ;  so  that  this  statute,  which  was  designed  ' 
only  to  alleviate  the  condition  of  felons  before  trial,  had  contributed 
to  obstruct  the  execution  of  justice.  To  obviate  this  that  statute 
wasnow  repealed ;  and  it  was  further  ordained,  generally,  that  the 
justices  of  peace  in  every  county,  city,  or  town,  or  two  of  them  ®t 
hast,  shall  have  authority  to  let  to  bail  persons  mainpernable  by 
law,  (a)  to  the  next  general  sessions,  or  gaol-delivery ;  and  oneof  them 
at  least  was  to  certify  the  same  to  the  sessions  or  gaol-delivery,  under 
the  penalty  of  £10.  Sheriffs  and  keepers  of  gaols  were  to  certify 
the  names  of  their  prisoners  at  the  next  gaol-delivery,  to  be  kalen- 
dared  before  the  justices  of  the  deliverance  of  the  gaol,  under  the 
penalty  of  £5.  In  this  manner  was  the  article  of  bailing  felons, 
and  the  delivery  of  gaols,  begun  to  be  put  in  the  course  it  has  con- 
tinued in  ever  since.  The  sure  custody  of  prisoners  was  provided 
for  by  a  statute,  which  declared  all  county  gaols  to  be  in  the  keep- 

(a)  The  law  upon  this  important  subject  has  been  based,  as  Lord  Coke  showed, 
upon  the  enactment  in  the  statute  of  Westminster  (13  Edw.  /.,  c.  xv.),  which  ascer- 
tained what  offenders  were  bailable,  and  laid  down  that  murderers  and  manifest 
offenders  were  not  to  be  bailed,  but  only  the  lesser  offenders,  arrested  upon  sus- 
picion only.  The  cardinal  principle  was  here  laid  down,  which  was  pursued  and 
carried  out  in  all  subsequent  enactments  and  judicial  decisions.  In  the  reign  of 
Philip  and  Mary  another  statute  was  passed,  by  which  it  was  declared  that  no  one 
arrested  for  manslaughter  or  felony  should  be  let  to  bail  but  by  justices  in  sessions, 
or  by  two  at  the  least ;  the  object  being  evidently  to  secure  a  judicial  consideration 
of  the  subject.  There  were,  it  is  to  be  observed,  at  this  time  two  modes  in  which  a 
person  might  be  committed  for  felony, — on  the  inquisition  of  a  coroner's  jury  in  cases 
of  murder,  or  by  committal  of  a  justice  in  every  case  of  felony.  In  the  modern  prac- 
tice, the  Court  of  King's  Bench,  or  a  judge,  can  allow  bail  in  cases  of  commitment 
on  coroner's  inquisition  ;  but  will  not  do  so  after  a  bill  found.  These  two  kinds  of 
cases  are  deemed  to  rest  on  very  different  grounds.  The  court,  in  the  former  case, 
can  have  before  it  the  depositions  on  which  the  charge  is  founded,  and  can  conse- 
quently see  what  are  the  grounds  upon  which  the  conclusion  of  the  grand-jury  has 
been  arrived  at,  and  form  a  judgment  as  to  its  correctness.  But  where,  on  the  other 
hand,  a  true  bill  has  been  found  by  a  graud-jury,  it  is  not  so,  for  they  cannot  divine 
or  discover  upon  what  evidence  the  jury  acted.  This  distinction  is  well  laid  in  Lord 
Mohuris  case  (1  Salle.,  104),  where  it  is  said,  "  If  a  man  be  found  guilty  of  a  murder 
by  the  coroner's  inquest,  we  sometimes  bail  him,  because  the  coroner  proceeds  upon 
depositions  taken  in  writing,  which  we  may  look  into ;  otherwise,  if  a  man  be  found 
guilty  of  murder  by  a  grand-jury,  because  the  court  cannot  take  notice  of  their  evi- 
dence, which  they  are  bound  by  their  oath  to  conceal."  In  Bac.  Abr.  tit.  "  Bail  in 
Criminal  Cases,"  are  these  words  : — "  Nor  will  they  bail  after  a  bill  for  murder  found, 
though  the  fact  were  plainly  manslaughter."  And  in  the  case  of  Kirk  and  Case,  for 
the  murder  of  Seymour  Conway  (Michaelmas  Term,  12  Will.  III.),  the  court  held 
they  would  not  bail  after  murder  found,  though,  in  fact,  it  plainly  amounted  to  man- 
slaughter only.  There  are  also  the  cases  of  Reg.  v.  Chapman  (8  Car.  and  P.  558),  and 
Reg.  v.  Gv&trvdge  (9  Car.  and  P.,  228),  iu  both  of  which  the  application  to  admit  to 
bail  was  refused  after  a  true  bill  had  been  presented  by  the  grand-jury. 

1  Tide  ante. 
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ing  of  the  sheriff,  and  ordained  several  penalties  upon  him  and  his 
officers  if  they  suffered  felons  to  escape.1 

In  the  next  year  a  provision  was  made  which  it  was  thought 
would  contribute  to  a  due  discharge  of  the  important  trust  reposed 
in  these  magistrates.  By  stat.  4  Henry  VII.,  c.  12,  a  proclamation, 
therein  set  forth,  is  directed  to  be  read  at  the  sessions  four  times 
a  year.  This  exhorted  persons  who  had  cause  of  complaint  against 
any  justice  to  state  their  grievance  to  any  of  his  fellow-justices  in 
the  neighbourhood ;  and  if  he  gave  them  no  redress,  then  to  the 
justices  of  assize ;  and  should  they  still  think  themselves  not  re- 
dressed properly,  to  the  king  or  his  chancellor. 

The  benefit  of  clergy,  that  impolitic  exemption,  began  now  to  be 

Benefit  of  modelled  by  the  legislature  almost  into  a  new  form,  and 
clergy.  applied  to  the  purpose  of  penal  restriction  with  reason 
and  effect  (a).  It  became  a  distinction  between  offences,  and  not 
between  persons ;  and  being  taken  away  from  offenders  in  some 
crimes,  or  some  circumstances  of  crimes,  and  not  in  others,  it  served 
to  proportion  the  degree  of  punishment  according  to  the  true 
measure  of  distributive  justice,  the  heinousness  of  the  offence. 

This  privilege  being  designed  at  first  only  for  the  actual  clergy, 
was,  it  has  been  seen,  by  degrees  extended  to  all  who  could  read, 
and  so  were  capable  of  becoming  clerks.  Though  the  stat.  de  clero, 
25  Edward  III.,  by  specifying  the  orders  of  clerks  that  should  be 
entitled  to  this  privilege,  excluded  actual  laymen  from  claiming 
clergy,  yet  the  former  latitude  soon  prevailed  again,  and  a  capacity 
to  read  became  once  more  synonymous  with  clergy :  2  it  had  also 
been  the  usage  to  allow  it  to  all  such  felons  in  every  single  offence. 
This  deviation  from  the  original  idea,  which  permitted  every  one 
who  could  read  to  commit  any  felony  with  impunity,  though  an 
enormous  abuse,   did  not  so  shock  the  understandings  of  men 

(a)  It  has  already  been  observed,  that  with  respect  to  the  mode  of  trial  there  was 
no  longer  the  same  reason  for  the  exemption  of  the  clergy  from  the  jurisdiction  of 
the  ordinary  tribunals;  and  though  there  was  still  some  reason  for  it  as  to  the  punish- 
ment of  certain  offences,  where  the  punishment  was  capital,  that  exemption  began 
to  be  regarded  by  the  laity  with  jealousy  and  impatience.  Moreover,  by  a  curious 
change  in  the  circumstances  of  the  times,  the  privilege  now  had  become  applicable 
to  laics  as  well  as  clerics.  That  had  arisen  in  this  way  :  that  the  reason  or  cause  of 
the  privilege  having  been  originally  the  respect  and  reverence  paid  to  the  clergy, 
partly  on  account  of  their  superior  learning,  or  rather  from  their  being  the  only  class 
in  the  country  who  had  even  the  rudiments  of  knowledge,  it  had  become  a  test  of 
title  to  the  privilege  that  the  party  claiming  it  should  be  able  to  read.  This,  when 
the  privilege  was  originally  established,  would  have  been  a  pretty  safe  test,  for  no 
one  in  ancient  times  could  read  or  write  except  the  clergy,  and  even  kings  and  nobles 
executed  deeds  and  charters  by  their  marks,  because  they  could  not  write.  But  times 
had  changed  ;  and  that  which  had  once  been  a  test  of  title  to  the  privilege  was  so  no 
longer,  for  numbers  now  could  read  who  were  not  clergymen,  and  yet  by  the  common- 
law  rule,  which  general  custom  had  established, -they  were  entitled  to  the  benefit  of 
clergy.  The  course  of  practice  (as  will  be  seen  by  reference  to  the  Year-books  or  the 
cases  in  Keilway's  Reports)  was  for  the  court  to  refer  the  pursuer  to  the  ordinary, 
who  certified  whether  he  could  read ;  and  if  he  could,  he  had  the  privilege.  There 
are  curious  cases  on  the  subject,  which,  however,  it  is  hardly  worth  while  to  quote, 
because  a  far  more  important  reflection  suggests  itself,  and  that  is  this  :  how  inevit- 
1  Stat.  19  Hen.  VII.,  c.  10.  2  Vide  ante,  vol.  ii. 
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bigoted  to  an  ecclesiastical  tyranny,  as  to  excite  at  once  an  entire 
reform.  The  legislature  proceeded  gradually  and  with  reverence 
for  the  ancient  privilege  they  were  about  to  invade  ;  and  attacking 
first  those  who  had  least  claim  to  indulgence,  they  sacrificed  all  lay 
offenders  to  the  demands  of  justice.  By  stat.  4  Henry  VII.,  c.  13, 
laymen  are  allowed  their  clergy  only  once  ;  and  (probably  to  pre- 
vent their  imposing  on  the  court  at  a  second  trial,  and  praying 
their  clergy  again)  it  is  ordained  that  every  person  so  convicted 
shall,  if  it  is  for  murder,  be  marked  with  an  M  upon  the  brawn  of 
the  left  thumb,  and  if  for  any  other  felony  with  a  T  ;  which  marks 
are  to  be  made  by  the  gaoler  in  open  court  in  presence  of  the  judge, 
before  the  party  is  delivered  to  the  ordinary.  Those  who  are 
actual  clerks  are,  upon  a  second  trial,  if  they  have  not  ready  their 
letters  of  orders,  nor  a  certificate  thereof  from  the  ordinary,  to  have 
a  day  appointed  by  the  justices  to  bring  them  in :  and  if  they  fail 
at  the  day,  they  are  to  lose  the  benefit  of  their  clergy,  like  those 
who  are  not  in  orders. 

Thus  was  the  ancient  claim  of  clergy  taken  away  from  certain 
persons,  who  were  considered  as  not  answering  the  description  of 
clerks  properly  entitled  to  that  privilege.  This  was  followed  about 
three  years  after  by  another  statute,  which  related  not  to  particular 
persons,  but  to  particular  offenders,  who  were  thereby  deprived  of 
this  benefit.  The  stat.  7  Henry  VII.,  c.  1,  having  provided  several 
penalties  in  cases  of  desertion  from  the  army,  enacts,  that  soldiers 
departing  out  of  the  king's  service  without  the  license  of  their 
captain,  shall  be  deemed  felons ;  and  "  forasmuch  (says  the  statute) 
as  this  offence  stretcheth  to  the  hurt  and  jeopardy  of  the  king  our 
sovereign  lord,  the  nobles  of  the  realm,  and  of  all  the  common- 
weal thereof,"  a  person  so  offending  shall  not  enjoy  the  benefit  of 

able  is  the  tendency  of  time,  by  reason  of  change  of  circumstances,  to  cause  changes 
in  the  laws ;  because  by  reason  of  such  change  of  circumstances,  they  become  unsuit- 
able to  the  age.  And  this  inevitable  influence  of  time  and  change  had  begun  to 
work  its  effects  even  upon  the  laws  connected  with  the  church.  And  this  feeling 
against  privilege  of  clergy,  and  the  similar  privilege  of  sanctuary,  is  among  the  earliest 
indications  of  the  rising  disposition  of  the  laity  to  assert  their  equality  with  the  clergy  ;■ 
whence  arose  the  movement  which,  in  the  next  reign,  resulted  in  a  religious  revolu- 
tion— the  substitution  of  the  royal  supremacy,  representing  the  lay  power,  over  the 
papal  supremacy,  which  represented  the  ecclesiastical  power.  That  this  movement 
had  its  origin  in  that  feeling  on  the  part  of  the  laity,  and  that  disposition  to  assert 
their  equality  with  the  clergy,  is  shown  by  this  very  fact  that  the  earliest  indications 
of  the  movement  were  the  attacks  upon  their  ancient  clerical  privileges  and  im- 
munities. They  were  not  less  clerical  in  their  character,  because  by  reason  of  change 
of  circumstances  they  were  now  claimable  by  numbers  of  persons  who  were  not  clerics, 
while,  on  the  other  hand,  that  made  more  manifest  the  unreasonableness  of  the 
privileges,  and  their  unsuitableness  to  the  altered  circumstances  of  the  times.  In 
the  courts  of  law,  all  through  this  reign,  these  privileges  were  spoken  of  with  sarcasm 
and  treated  with  disrespect ;  and  in  the  statutes  here  mentioned  it  will  be  seen  the 
first  attempts  were  made  to  restrain,  and  by  degrees  to  destroy,  them..  Those- 
atempts,  it  will  be  found,  were  continued  in  the  next  reign  and  ensuing  reigns, 
and  even  before  the  separation  from  Rome  these  privileges  were  greatly  limited, 
and  the  way  prepared  for  their  entire  abolition.  In  the  present  reign  it  will  be 
observed  that  the  legislation  against  the  privilege  of  clergy  was  confined  to  cases  of 
laics  claiming  the  benefit  of  it. 
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his  clergy.  Such  prevalent  reasons  did  the  parliament  think  it 
necessary  to  state  for  curtailing  this  privilege,  which  had  been 
enjoyed  by  felons  for  several  centuries. 

Some  few  years  after,  an  accident  happened,  which  brought  the 
subject  of  clergy  again  under  consideration  of  the  legislature.  One 
James  G-rame  had  murdered  his  master,  and  a  special  act  of  parlia- 
ment was  made  for  the  punishment  of  this  heinous  offence,  which 
otherwise  would  have  escaped  under  the  exemption  of  clergy.  It 
was  therefore  enacted  by  stat.  12  Henry  VII.,  c.  7,  that  this  person 
should  be  attainted  of  the  murder,  as  a  felon,  in  petit-treason ;  and 
should  be  drawn  and  hanged,  as  persons  who  are  no  clerks,  not- 
withstanding any  privilege  of  clergy.  It  was  also  further  ordained, 
that  for  the  future,  if  any  lay  person  prepensedly  murder  his  lord, 
master,  or  sovereign  immediate,  he  shall  not  be  admitted  to  his 
clergy  (a). 

(a)  This  was  the  first  of  a  large  series  of  statutative  enactments  which,  by  taking 
away  the  benefit  of  clergy  in  certain  cases  of  felony,  virtually  rendered  such  offences 
capital.  So  long  as  privilege  of  clergy  existed  '(and  it  continued  to  exist  for  a  long 
period  after  the  present  reign),  it  was  in  effect  an  exemption  from  capital  punishment, 
and  it  was  in  that  aspect,  probably,  it  was  now  most  considered  ;  for,  as  already  has 
been  mentioned,  the  other  reason  which  originally  existed  for  it — th*e  barbarity  and 
absurdity  of  the  mode  of  trial — could  no  longer  be  appealed  to,  since  cases  were  tried 
upon  evidence  or  knowledge,  though  still  the  procedure  was  far  from  being  satisfac- 
tory, and  there  was  little  resemblance  to  what  could  now  be  called  a  trial  upon  evi- 
dence. The  old  barbarity,  however,  still  to  a  great  extent  continued  in  the  punish- 
ment of  criminals ;  and  the  general  rule  was,  that  all  felonies  were  capital.  The 
church  regarded  with  horror  the  infliction  of  death  for  Buch  offences  as  robbery,  or 
even  larceny,  and  had  so  far  indeed  influenced  the  common-law,  as  to  introduce  from 
the  canon-law  the  merciful  distinction  between  "  mortal"  or  "  grievous^'  theft — that 
is,  theft  to  a  serious  and  theft  to  a  trifling  amount ;  and  the  -common-law  had  founded 
upon  it  the  humane  distinction  between  grand  and  petit  larceny,  the  result  of  which 
was  that  a  thief  would  not  be  executed  unless  he  had  stolen  to  the  amount  of  twelve 
pence,  a  sum  equal,  probably,  to  not  less  than  from  £5  to  £10  in  our  present  cur- 
rency. Still,  the  general  rule  was  that  felonies  were  capital,  and  that  even  thieves 
were  executed.  The  church  revolted  from  the  cruelty  of  exacting  the  penalty  of 
death  for  such  offences  as  theft,  and  the  practical  effect  of  benefit  of  clergy  was  to 
relieve  criminals  from  this  awful  penalty  and  substitute  the  more  merciful  sentence 
of  restitution.  This,  it  is  manifest,  was  the  aspect  of  the  privilege  which  was  most 
calculated  to  commend  it  to  the  minds  and  reason  of  men,  and  probably  but  for  this 
aspect  of  it  the  privilege  would  have  been  soon  entirely  abolished,  whereas  it  endured 
for  many  generations  a  perpetual  protest  on  the  part  of  the  church  against  a  bloody 
and  barbarous  criminal  code.  There  can  be  no  doubt  that  in  this  respect  the  church 
was  beyond  the  age,  as  in  other  respects  it  was  behind  the  age  5  and  it  is  worthy  of 
observation  that,  in  that  respect  in  which  it  was  before  the  age,  because  its  views 
were  based  upon  the  eternal  principles  of  humanity  and  reason,  its  views  have 
triumphed,  and  after  the  lapse  of  three  centuries,  our  criminal  law  has  actually  in 
this  respect  been  brought  into  accordance  with  the  view  represented  by  "privilege  of 
clergy,"  except  in  the  case  of  murder,  for  that  is  the  only  ordinary  crime  (treason 
being  an  extraordinary  exception)  which  is  now  capital  by  our  law.  The  practical 
result  of  the  enaotment  above  mentioned  was,  that  in  all  cases  murder  was  capitally 
punishable,  and  that  in  that  case  only  there  could  be  no  exemption  from  eapital 
punishment,  and  that  is  just  the  present  law ;  in  all  other  cases,  except  treason 
capital  punishment  has  been  abolished.  It  was  in  this  statute  the  distinction  was 
first  drawn  which  pervades  our  modern  law  upon  the  subject  between  murder  and 
manslaughter  or  mere  felonious  homicide.  Until  these  statutes,  of  which  this  was 
the  first,  which  took  away  the  benefit  of  clergy  in  caBes  of  murder  or  premeditated 
homicide,  there  was  no  practical  distinction  between  one  kind  of  felonious  homicide 
and  another,  since  all  were  equally  capital,  and  all  equally  escaped  by  benefit  of  clergy. 
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Thus  far,  and  no  farther,  did  the  legislature  venture  to  go,  in 
taking  away  the  privilege  of  clergy,  during  this  reign.  They  con- 
fined themselves  to  an  instance  where  the  safety  of  the  kingdom 
was  immediately  interested,  and  to  a  crime  which  stood  in  the 
highest  order  of  private  offences,  namely,  petit-treason.  When 
this  way  of  heightening  the  severity  of  our  penal  law  was  once 
pointed  out,  it  will  be  seen  in  the  next  and  succeeding  reigns  with 
what  quick  steps  we  have  hastened  to  increase  the  number  of  those 
cases  in  which  the  blood  of  our  fellow-citizens  may  be  shed  by 
law  (a). 

It  will  be  proper  in  this  place  to  observe,  that  we  find  in  this 
reign  a  singular  instance  of  the  legislature  interposing  to  give 
vigour  and  energy  to  the  ecclesiastical  court.  By  stat.  1  Henry 
VII.,  c.  4,  it  is  expressly  declared  to  be  lawful  (6)  for  bishops  and 
other  ordinaries  to  punish  priests,  clerks,  and  religious  men  for  in- 
continence ;  for  which  offence  they  may  commit  them  to  prison  at 
their  discretion,  and  shall  be  liable  to  no  action  of  false  imprison- 
ment for  so  doing. 

These  are  all  the  alterations  made  in  our  law  by  statute  in  this 
reign.  From  the  decisions  of  courts,  we  shall  select  such  mattei 
chiefly  as  relates  to  the  new  points  that  had  lately  been  agitated 
there ;  to  limitations  of  estates,  to  uses,  to  actions  of  ejectment  and 
upon  the  case,  the  proceedings  in  equity,  to  which  we  shall  add 
some  few  points  of  criminal  law.  It  is  not  for  want  of  materials 
that  our  inquiry  will  be  thus  circumscribed,  but  to  avoid  dwelling 
upon  questions  that  have  already  engaged  much  of  our  attention, 
and  that  our  history  may  keep  pace  with  the  succession  of  objects, 
and  duly  present  them  to  view  as  they  make  their  appearance,  or 
undergo  any  change  in  their  advancement.  Allowing  ourselves  to 
enlarge  a  little  upon  these  topics,  we  shall  be  content  to  remark,  in 

And  all  homicide  intended,  whether  previously  designed  or  not,  was  felonious,  unless 
justifiable,  as  in  case  of  self-defence:  or  excusable,  as  in  case  of  chance-medley ;  or 
accidental  death,  in  doing  an  innocent  act.  This  statute  first  drew  the  distinction 
between  mere  felonious  homicide  and  murder,  which  was  homicide  done  with  malice 
prepense,  or  with  premeditation. 

(a)  It  would  have  been  proper  here  to  notice  the  law  of  the  reign  as  to  privilege  of 
Sanctuary,  which,  however,  the  author  reserved  for  a  subsequent  section. 

(J)  An  act  for  the  punishment  of  priests  for  incontinency  (1  Hen.  VII.,  c.  iv.),  for 
the  more  sure  and  likely  reformation  of  priests,  clerks,  and  religious  men,  culpable, 
or  by  their  servants  openly  reported  of  incontinent  living  in  their  bodies,  contrary 
to  their  order  ;  it  is  enacted,  by  the  advice  and  assent  of  the  lords  spiritual  and  tem- 
poral, that  it  be  lawful  for  all  archbishops  and  bishops,  and  other  ordinaries  having 
episcopal  jurisdiction,  to  punish  and  chastise  such  priests,  clerks,  and  religious  men, 
being  within  the  bounds  of  their  jurisdiction,  as  shall  be  convicted  before  them,  by 
examination  and  other  lawful  proof  requisite  by  the  law  of  the  church,  of  adultery, 
fornication,  incest,  or  other  fleshly  incontinency,  by  committing  them  to  prison, 
there  to  abide  for  such  time  as  shall  be  thought  to  them  discrstious  confinement  for 
the  quality  and  quantity  of  their  trespass,  and  that  none  of  the  said  archbishops, 
bishops,  or  other  ordinaries  aforesaid,  be  thereof  chargeable  to  or  upon  any  action 
of  false  or  wrongful  imprisonment,  but  that  they  be  utterly  thereof  discharged,  in 
any  of  the  cases  aforesaid,  by  virtue  of  this  act.  The  object  of  this  act,  it  is  to  be 
observed,  was  to  enable  the  ordinaries  to  inflict  temporal  pains  and  penalties,  which 
otherwise  the  ecclesiastical  authorities  could  not  enforce  without  statutable  autho- 
rity and  power. 
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general,  of  the  learning  of  this  reign,  that  it  is  of  a  sort  with  that 
of  Henry  VI.  and  Edward  IV. ;  that  questions  are  discussed  with 
great  precision,  and  much  at  large ;  that  many  points  of  doubt 
were  settled ;  and  that  the  Year-book  of  this  king  is  as  valuable, 
and  perhaps,  on  the  latter  consideration,  more  so  than  any  other  in 
the  annals  of  our  law  (a). 

We  have  before  seen  the  opinion  of  Littleton  upon  a  perpetuity 
created  by  judge  Eichel,  where  his  objections  to  such  kind  of  gifts 
are  stated  with  great  precision  and  earnestness.1     However,  it 

(a)  Some  of  the  cases  are  extremely  illustrative.  In  a  remarkable  case  in 
the  Year-books  of  this  reign  (8  Hen.  VII.,  fol.  12),  it  is  said  of  seats  in  churches 
— though  it  is  probable  they  were  only  movable — that  they  were  nuisances,  as 
interfering  with  the  ease  and  standing  that  belong  to  the  people,  for  the 
church  (it  is  said)  is  in  common  to  every  one ;  and  there  is  no  reason  why  one 
should  have  a  seat  and  that  two  should  stand  ;  for  no  place  in  the  church  belongs 
more  to  one  than  to  another,  while  the  parishioners  are  not  able  to  have  their 
standing-room  on  account  of  these  seats  (Year-hook,  8  Hen.  VII.,  fol.  12).  In  the 
previous  reign,  a  writ  of  scire  facias  was  brought  to  bar  execution  upon  an  ancient  fine 
against  the  abbot  of  Nework,  in  Surrey,  by  which  fine  --,  predecessor  of  the  abbot 
had  granted  for  him  and  his  successors  that  they  would  find  three  chaplains  to  chant 
in  a  chapel  for  the  souls  of  the  donor  and  his  heirs ;  and  the  abbot  said  that  the 
heir  who  brought  the  writ  was  patron  of  the  chapel,  and  that  it  was  ruinous ;  and 
the  question  seemed  to  be,  whether  the  patron,  the  heir  of  the  donor,  or  the  abbot, 
the  holder  of  the  endowment,  should  repair  the  chapel.  The  question  was  a  good 
deal  debated,  and  it  does  not  appear  how  it  was  decided  ( Year-booh,  10  Men.  VII., 
fol.  14).  But  it  shows  that  these  obligations  were  not  very  carefully  regarded, 
and  that  the  chapels  were  allowed  to  go  into  decay,  while  those  who  enjoyed 
the  endowments  grudged  the  expense  of  repairs.  With  regard  to  the  church, 
the  Year-books  of  this  reign  contain  some  remarkable  cases,  ominous  of  coming 
events.  In  a  writ  of  annuity,  the  case  was  this  : — The  plaintiff  made  his  title  that 
all  his  predecessors  had  been  seised  of  the  annuity  by  the  hands  of  the  parson  of  a 
church,  and  all  his  predecessors  from  time  immemorial;  and  the  defendant  said 
that  his  parsonage  was  appropriate  to  a,  priory  from  time  immemorial — a  cell  of  the 
abbey  of  Caen,  in  Normandy,  and  that  King  Edward  III.  seized  all  the  lands  in  time 
of  war  which  was  temporal  land  of  the  prior's  aliens,  and  so  traced  title  to  Henry 
V.  ;  and  that,  in  the  second  year  of  his  reign,  it  was  ordained  by  the  authority  of 
parliament,  that  all  the  lands  so  seized  Bhould  remain  in  his  possession  to  him  and 
his  successors  for  ever,  and  so,  until  the  reign  of  Edward  IV.,  who  by  letters 
patent  granted  the  parsonage  to  the  defendant,  dean  of  St  Stephens,  and  his  suc- 
cessors for  ever,  discharged  of  the  annuity.  The  argument  in  support  of  the  action 
was,  that  the  annuity  charged  the  parson,  not  the  parsonage  ;  and  that,  though  the 
king  could  have  the  parsonage,  he  could  not  be  parson  ;  so  that,  as  the  annuity  only 
charged  the  parson  and  his  successors,  and  not  the  lands  of  the  parsonage,  it  was 
not  extinct  by  reason  of  its  being  in  the  possession  of  the  king,  but  only  suspended. 
The  argument  on  the  other  side  was,  that  the  annuity  charged  the  parsonage, 
and  that  there  was  an  appropriation,  which  had  dissolved  the  parsonage,  and 
destroyed  the  annuity  issuing  out  of  it.  It  was  urged  in  support  of  this 'view, 
that  when  the  parsonage  was  appropriated  to  the  priory,  it  was  dissolved,  and  made 
parcel  of  the  priory;  and  so  the  parsonage  being  gone,  the  annuity  was  gone. 
Moreover,  it  was  argued,  upon  the  act  of  parliament,  that  when  it  granted  the  par- 
sonage to  the  king,  it  destroyed  the  annuity,  for  that  the  king  could  not  be  subject 
to  such  a  charge  ;  and  that  if  a  rent-charge  issued  out  of  land  which  was  granted  to 
the  king  by  act  of  parliament,  the  rent  was  gone.  It  was  urged,  in  answer  that 
though  the  parsonage  was  appropriated  to  the  priory,  yet  the  nature  of  the  parsonage 
was  not  altered,  for  it  remained  a  parsonage,  and  was  spiritual  in  its  nature  •  and 
that  even  an  act  of  parliament  could  not  make  the  king  a  parson  ;  for  by  our  law 
we  cannot  make  a  temporal  man  to  have  spiritual  jurisdiction,  for  no  man  can  do  it 
but  the  supreme  head.  This  position,  however,  was  boldly  contested  by  Conin<*sby 
who  said  :  "  It  is  continually  seen  that  prebends  are  given  to  infants,  who  yet  are 

1  Vide  ante,  vol.  ii. 
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seems  to  have  been  a  prevailing  opinion,  that  conditional  restric- 
tions, in  some  shape,  might  be  imposed  on  limitations  in  tail.1  In 
11  Henry  VII.,  a  gift  of  land  was  made  to  a  man  in  tail,  with 
remainder  to  his  right  heirs  in  tail,  upon  condition,  if  the  tenant  in 
tail  or  his  heirs  aliened  in  fee,  that  the  donor  or  his  heirs  might 
enter.  This  condition  was  held  good  by  all  the  justices.  How- 
ever, it  may  be  remarked,  that  this  restriction  so  far  differed  from 
that  against  which  Littleton  argued,  that  in  this  the  donor  or  Ins 
heirs  were  to  take  advantage  of  it  by  entry  ;  there  the  benefit  was 

not  priests,  nor  in  holy  orders,  nor  have  care  of  souls  ;  so,  although  they  have  spiritual 
possessions,  they  have  no  spiritual  duties  to  discharge ;  the  king  can  as  well  have 
them  as  common  persons.    And  it  is  to  be  supposed  that  he  will  have  a  vicar  en- 
dowed."   And  it  was  added  that  the  king  often  had  benefices  in  his  hands.     And  it 
was  also  put  thus :  A  parson  can  grant  to  me  his  tithes  for  some  years,  and  yet  they 
are  spiritual.    And  a  parson  can  lease  to  me  his  benefices,  and  I  shall  have  it  by 
force  of  the  lease.     So  it  is  not  inconsistent  that  a  layman  should  have  spiritual 
things.    And  if  so,  that  the  king  may  have  them.    Further,  it  was  said,  that  by  the 
act  of  parliament  the  appropriation  was  dissolved.     It  was  said,  again,  that  the  king 
could  not  be  parson ;  and  that  though  a  party  might  take  a  lease  of  a  benefice,  he 
would  have  it,  not  as  parson,  but  as  lessee.     But,  again,  it  was  urged  that  the  king 
might  be  parson,  for  that  men  had  parsonages  for  their  own  use ;  and,  therefore, 
that  the  king  might  be  parson,  especially  by  act  of  parliament.    And  it  was  said 
that,  in  the  time  of  Richard  II.,  that  certain  priests  who  had  offended  were  deprived 
of  their  benefices  by  act  of  parliament ;  and  that  parties  could  be  deprived  of  spiri- 
tualities by  act  of  parliament,  for  it  was  added,  the  spiritualities  were  received  with 
temporalities  (21  Hen.  VII.,  fol.  5).     It  was  said  by  the  chief  justice,  in  conclusion, 
that  the  annuity  could  only  change  the  parson,  not  the  parsonage.     And  as  to  that, 
the  king  being  parson  by  act  of  parliament,  I  have  never  heard  that  a  layman  could 
be  parson  without  the  assent  of  the  supreme  head  {i.e.,  of  the  church) ;  and  in  all 
the  cases  that  have  been  put  as  to  benefices  held  by  the  king,  or  any  layman,  to  his 
own  use,  he  held  them  by  the  assent  of  the  supreme  head ;  and  a  temporal  act,  with- 
out the  assent  of  the  supreme  head,  cannot  make  the  king  parson ;  therefore  no  one 
but, the  parson  was  charged,  and  not  the  king.    As  to  the  dissolution  of  the  first 
appropriation,  when  the  king  was  seised,  yet  the  body  of  the  house  remained ;  but 
when  it  was  given  to  the  king  by  act  of  parliament,  then  the  corporation  of  the  house 
was  dissolved,  and  consequently  the  appropriation  for  the  parsonage  was  appropriate 
to  the  house.    And  if  all  the  monks  of  a  house  are  dead,  so  that  their  corporation  is 
already  dissolved,  and  if  any  benefice  was  appropriated  to  the  house,  it  shall  revert 
to  him  who  was  the  patron  before  the  appropriation.     Upon  this  ground  the  action 
was  held  maintainable  (Ibid.)    In  another  case,  one  party  sued  another  as  executor, 
setting  up  conveyance  of  diligence  from  the  pope  directed  to  a  bishop,  who  found 
that  the  will  by  which  the  plaintiff  was  made  executor  was  the  right  will ;  the  defend- 
ant was  allowed  to  dispute  the  authority  of  the  papal  delegate,  and  one  of  the  judges 
said,  the  pope  himself  cannot  make  a  man  executor ;  no  one  is  executor  but  Londes, 
nor  ever  was.    Another  judge  hereon  said,  that  a  will  was  disputed,  the  party  did 
well  to  sue  to  the  pope  to  have  it  affirmed  ;  and  although  the  judgment  was  given 
by  the  authority  of  the  pope,  yet  it  is  a  bar  in  our  law.     But  an  excommunication 
by  the  bishop  of  Rome  is  no  disability  in  our  law,  for  that  the  court  of  Rome  cannot 
write  to  him  to  give  absolution ;  but  where  the  parties  plead  before  him,  or  his  deputy, 
it  is  good.     And  the  pope  can  as  well  commit  administration  as  the  ordinary,  for  it 
is  a  spiritual  thing.     But  the  chief  justice  was  of  a  contrary  opinion.     "As  to  the 
authority  of  the  pope,"  he  said,  "  I  will  not  enter  into  that ;  but  it  is  held  in  our  law, 
that  the  bishop  of  Rome  cannot  be  patron  of  a  church,  for  he  cannot  write  to  him" 
(i.e.,  he  is  not  amenable  to  the  law  of  the  land) ;  but  in  the  result,  whole  judgment 
was  given  in  favour  of  the  plaintiff,  who  had  sued  upon  the  authority  of  the  papal 
diligences  (Year-look,  Hen.  VII.,  fol.  15).     Whenever  the  papal  authority  was  thus 
spoken  of  in  the  courts  of  law,  it  may  be  well  understood  that  the  privileges  and 
immunities  of  the  clergy,  or  the  power  of  the  church,  would  be  very  lightly  esteemed. 
And,  indeed,  in  this  reign  they  were  set  at  naught,  whether  as  to  sanctuary  or  privi- 
lege of  clergy. 

1 11  Hen.  VII.,  66. 
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to  accrue  to  the  next  in  limitation ;  whose  entry,  on  account  of 
forfeiture,  was  not  analogous  to  the  established  course  and  design 
of  such  penal  conditions,  which  were  always  reserved  to  be  taken 
advantage  of  by  the  maker :  and  Littleton  himself,  in  another 
place,  maintains  such  condition  to  be  good,  when  reserved  to  the 
donor ;  and  the  reason  he  gives  is,  because  it  was  in  aid  and  to 
support  the  design  of  the  statute  Be  Bonis, .*  It  must  at  the  same 
time  be  observed,  that  this  resolution  was  after  recoveries  had  been 
allowed  to  bar  estates  tail ;  and  a  great  partiality  to  entails 
must  still  have  subsisted,  for  the  judges  to  determine  such  condi- 
tion to  be  good,  when  the  estate  of  the  tenant  in  tail  on  which  the 
condition  was  annexed  might  have  been  barred,  with  all  claims 
and  rights,  whether  by  condition  or  otherwise.  But  by  the  opinion 
of  the  judges  in  this  case,  it  should  seem,  that  a  power  to  restrain 
the  suffering  a  recovery  was  considered  as  residing  in  the  donor  ; 
that  being  a  species  of  alienation. 

The  learning  of  uses  in  this  reign  ran  into  great  nicety  and 
refinement.     Besides  the  progress  they  would  of  them- 
selves, as  a  subject  of  legal  discussion,  naturally  make 
towards  attaining  a  more  artificial  form,  particularly  as  they  were 
now  connected  with  questions  of  entails,  the  statute  of  Richard 
III.  (a),  by  giving  a  power  to  cestui  que  use  concurrent  with  that 

(a)  The  statute  1  Richard  III.,  o.  i.,  enacted  that  all  grants,  feoffments,  conveyances, 
recoveries,  &c,  made  by  cestui  que  use  shall  be  good  against  all  (vers  toutes),  saving  to 
all  persons  their  l'ights  and  interests  in  tail,  which  was  taken  to  mean  tenant  in  tail 
in  possession,  and  not  in  use  ;  for  cestui  que  me  in  tail  had  no  right  nor  interest  (24 
Sen.  VIII.,  Bro.  Air.,  Feoffment  at  uses,  40).  The  court  then  said  that  uses  were  at 
common-law  before  the  statute  of  Quia  emptores,  but  were  not  common  before  that 
statute.  In  that  case,  a  man  made  a  feoffment  in  fee  to  his  own  use,  and  the  feoffees 
made  gift  in  tail  to  a  stranger,  to  hold  in  tail  to  the  use  of  the  cestui  que  use,  and  it 
was  held  that  he  held  to  his  own  use.  The  1  Richard  III.,  c.  i.,  enacted  that  all  grants 
conveyances,  recoveries,  &c,  made  by  cestui  qui  use,  should  be  good  as  against  the 
makers  and  their  heirs.  This  statute,  it  is  obvious,  was  made  for  the  advantage  of 
the  donees,  and  it  was  so  held  in  this  reign  (3  Men.  VII.,  fol.  5),  and  also  that  it 
applied  to  leases  by  cestui  que  use.  It  only  applied,  it  will  be  observed,  to  convey- 
ances by  the  cestui  que  use.  It  was  said  in  one  of  the  numerous  cases  on  the  statute 
that  uses  were  at  common-law  before  the  statute  of  Quia  emptores,  but  were  not  com- 
mon before  that  statute  (24  Hen.  VIII. ,  Bro.  Abr.,  Feoffment  al  uses,  fol.  40).  It  is 
manifest  that  uses  were  of  extreme  antiquity,  almost  as  ancient  as  the  common-law 
itself,  and  the  statutes  recognised  then  as  quite  common  and  established.  It  was 
held,  however,  that  the  effect  of  the  statute  of  Richard  III.  was  that  the  cestui  que 
use  in  tail  by  his  feoffment  only  bound  himself  according  to  his  estate,  and  thus  it 
was  only  binding  for  his  life,  if  he  had  only  an  estate  for  life,  as  if  he  was  tenant  in 
tail  (4  Hen.  VII.  fol.  13).  But  if  the  tenant  in  tail  levied  a  fine,  and  suffered  a 
recovery  to  the  uses  of  his  last  will,  the  issue  might  be  barred  by  the  statute  (3  Hen. 
VII.,  fol.  13).  As  already  shown,  conveyances  to  uses  by  fine  or  feoffment  were 
made  the  means  of  devising  land  by  last  will ;  and  thus  in  the  exchequer  chamber 
the  new  statute  of  feoffments  to  uses  was  discussed,  and  how  it  was  to  be  extended 
in  this  case,— that  if  A.  infeoff  B.  to  the  extent  that  he  shall  be  seised  to  the  use  of  C. 
for  term  of  his  life,  and  afterwards  to  the  use  of  E.  and  the  heirs  of  his  body  ;  that 
if  0.  makes  feoffment  for  life,  that  it  is  within  the  statute,  and  is  good,  and 'binds 
him  and  B.  the  feoffee  ;  for  that  B.  is  feoffee,  and  seised  solely  to  the  use  of  0.  for 
term  of  life.  In  like  manner,  if  afterwards  E.  makes  feoffment,  it  is  good  and  within 
the  statute  during  the  life  of  E.,  and  after  the  death  of  E.  his  heir ;  and  also  B., 
his  feoffee,  shall  not  be  bound  by  the  statute,  but  shall  be  as  they  were  at  common 

1  Sect.  364. 


CHAP.  XXVII.]  CONVEYANCES  TO  USES.  171 

of  tho  feoffee  to  nmko  common-law  gifts  and  conveyances,  gave  rise 
to  perplexities  of  a  now  sort. 

The  following  arc  instances  of  the  sort  of  argument  which  arose 
upon  this  Hlnliilo,  mid  of  the  construction  it  received  in  tho  courts. 
If  r.i',nlui,  (/mi  use  in  tail  mucin  a  feoffment  in  feo,  this  bound  him 
and  his  feofl'eoH  during  hm  life,  by  stat.  1  Bichard  J 1 1.,  but  after  his 

law,  for  II.  was  not  seised  wittily  Id  tho  use  of  <!..  unless  for  term  of  his  life,  and  after 

his  decease  l.ii  Urn  use  of  his  hair,  by  whloh  the  Imir  as  well  as  the  foullbo  can  enter, 

for  the  statute  in  such  nine  doos  not  atd  longer  than  during  tho  life  of  1'!.,  and  not  for 

his  heir  (Ymrkmk,  &  Urn.   VII.  I'ol,  IS),  depriving  tho  lord  of  the  bouolilH  of  feudal 

tenure,     'I'lin  »l  llonry  VII.  onanlod  that  if  a  tiinn  made  feoffment  of  lands  which  ho 

hold  in  chivalry  to  tho  uso  of  tho  foofl'or,  and  no  will,  wan  iMitrmi,  tho  lord  should 

have  tho  Issue  in  Word,  lis  if  tho  tenant  had  diiid  imsed,     And  in  tho  10th  of  that  roign 

tho  ease  of  Sir  H.  I  Maine  arose,  In  which  It  was  found  thnt  he  lnul  enfeoffed  tho 

oluini'ollof  und  others  to  his  use,  to  firrfurm  hh  lnul  'mill,  and  died,  his  heir  befog 

within  ok"  ;  and  tho  ipioslinu  was  raised,  whether  Urn  king  hIioiiUI  have  tho  ward, 

and  it  wan  hold  that  ho  should,  booause  l/ir  will  wan  mil  ikclmrd,  and  it  was  implied 

that  if  It  had  lioon  declared,  although  a  last  will  nnd  tostamont  disposing  of  land, 

whloh  the  law  did  not.  then  allow  to  ho  loyally  devised,  It  would  have  been  valid  to 

exclude  tho  king  from  the  wardship  (10  Urn-,    VII.,  I'ol.  10).      In  tho  ease  of  Lord 

liaoto,  in  tho  reign  of  llonry  VIII.,  it  wan  actually  found  by  offloo  that  tho  dcolara- 

tlmi  of  1Mb  will  to  l.lm  fooll'ors  l.o   his  imo  was  to  dofrand  the  king  of  tho  wardship. 

lint  If  was  iip1iold(  Ymrlnmi;  27  Urn.  17//., I'ol.  8).     If.  Is  to  bo  observed,  that  thoro  was 

tt  statute  of  Hioluml   I  IT.,  that  all  conveyances  by  tr«tui  i/nr.  line,  should  be  good  us 

ilytiitwt-  the  ffntutrr  nnd  his  Imirs  ;  but  this  was  enlarged  by  jndiolul  oonstruotlon,  su  as 

to  give  a  ppwor  of  alionation,  for  it  was  hold  in  tho  reign  of  Henry  VTI.  that  on  a 

foofl'nmnf  In  fee  by  tho  i'rttliti  </nr  use,  with  a  condition  of  re-entry,  ho  ooiild  ro-ontor 

and  tho  original  foofl'or  oould  not,  for  that  the  statu  tu  said  tho  feoffor  of  cmltti  tint:  u«i: 

should  bo  good,  and  thon  l.lm  Interest  of  tho  termor  feoffee  was  determined  m  prr- 

prtiiiini  ( JWrniioX',  lil  Urn.   VII.,  I'ol.  ",fi).     Thus,  gradually,  by  judioial  decisions  in 

this  reign,  either  at  law  or  ei|iill.y,  tho  way  was  prepared  lor  thoso  great  legislative 

ehangos  whloh  took  plaoo  III  the  nest  reign,  and  whloh  (as  so  often  will  bo  observed 

tn  have  happened  In  the  history  of  law)  only  eonllrmed  or  Harried  out  ehangos  already 

eoninieneed  in  the  eonrso  of  judioial  doulsions,      Under  the  statute,  therefore,  praeti- 

eally  the  operation  of  the  Bfal.ul o  of  Henry  VIII.,  turning  uses  into  possession,  was  in 

it  groat  degree  anfleipaled  j  and  so  as  tu  wills  of  lands.     For  when  a  rente*  i/nr,  turn 

devised  by  his  will,  if  was  held  good,  for  II.  was  «ald  the  statute  wiih,  that  all  gifts, 

&.O.,  should  be  good  (11  Urn.   VII.,  I'ol.  1-I).      If  tenant  in   fall  enfeoffed  several,  and 

deelnred  his  will  to  bo  that  the  fooffoo  should  hold  the  land  nnl.il  the  debts  wore  paid, 

and  then  enfeoffed   his  sou,  mid  died,  and  his  son  entered  and  made  a  feoffment  nml 

sull'ered  a  recovery  and  levied  a  line,  and  died  (tho  debts  unpaid),  and  his  son  entered, 

still  the  recovery  did  not.  ward  the  statute,  and  the  first  too  Union  I.  wag  good  until  tho 

debts  were  paid  (7  Urn.    Vllt,,  IS).      If  should  seem  that  by  Intail  of  uses,  men  ill 

effect  made  wills  of  really,  for  n  declaration  of  uses  was  after  all  a  donlarat ion  of  will, 

nnd  It  seems  to  have  been  considered  that  this  might  bo  a  declaration  of  last  will. 

Tints,  111  tills  reign  there  was   the  following  ease:     A   man   seised  in  fee  lufouln.nl 

others  tn  the  use  of  the  1'iioll'or  and  hl»  heirs,  and  his  last  will  was,  that  they  should 

Sell   tho  laud    fur  payment  of  his  debts  ;  and  nflervvards  they  made  feoll'mcnf  for 

perl'orinauoe  of  his  Inst  will,  nnd  died,  and  then  the  second  f'eoll'ce  oonveyed  to  a 

stranger;  and  it  was  iirgued,  whether  the  second  fooU'inent  was  good  and  lawful, 

and  If  was  held  that  if   was  not.     And  it  was  said   by  the  judges,  that  if  a  man 

was  named  by  I  ho  will   to   nialco   the  sale,  and  he  did  not  do  it,   he  who  was  tn 

have  the  advantage  of  the  sale  should  have  a  suit  in  equity  to  compel  him  to  do  bo. 

The  oonuunii-law,  it  was  said,  made  a  will  for  every  man  in  tills  way,  that  tho  land 

which  he  should  not  limit  by  his  will     from  his  heir     should  bo  taken  by  his  heir  ; 

and  of  tho  goods,  that  if  he  did  not  make  a  will,  tho  ordinary  should  distribute  thorn, 

and  if  he  made  a  will  contrary  to  that,  then  it  was  in  the  nature  of  a  ooinniissinii  or 

authority  in  tho  will  or  testament  of  the  deceased;  and  so  in  this  case  the  will  was  a 

direction  In  the  llrst  I'eoH'ecs  to  soil  tho  land.     And  Keilway  concurred,  on  the  ground 

that  there  was  n  speeiid  trust  reposed  by  the  original  owner  in  the  llrst  fcolhii's  ; 

which  trust  no  uno  oould  hive  by  virtue  of  the  will,  except  the  llrst  feoll'ees,  su  that 

the  second  sale  whs  of  no  ell'eet  ;  and  oousciiuently  tho  heir  would  take  the  laud 
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death,  his  heir  or  the  feoffees  might  enter,  for  it  was  only  a  grant 
of  his  own  estate ;  the  like  of  a  tenant  for  life  of  a  use ;  for  his 
feoffment  could  not  induce  a  forfeiture,  a  use  not  being  such  pro- 
perty as  could  be  forfeited.1  It  was  held,  that  when  cestui  que  use 
made  a  lease  for  life,  the  reversion  was  in  the  feoffees,  who  should 
have  the  action  of  waste,  notwithstanding  there  was  no  privity. 
It  was  held,  that  a  reservation  of  rent  might  be  made  on  a 
grant  under  this  statute,  though  there  is  no  mention  of  it  in  the 
statute ;  2  but  it  could  not  be  made  without  deed.  If  cestui  que  use 
made  a  feoffment  on  condition,  and  entered  for  the  condition  broken, 
he  might  retain  it  absolutely  against  his  feoffees ;  for  as  the  fee  and 
right  was  entirely  out  of  them  by  the  feoffment,  they  could  pot  by 
law  enter  upon  him ;  though  it  was  held  in  case  of  a  man  seised  in 
jure  uxoris,  that  he,  upon  his  re-entry,  should  be  seised  in  the 
former  right  and  not  in  his  own.  3 

Cestui  qui  use  desired  in  his  will,  that  his  executors  might  sell 

(Keilway,  45).  Though  the  statute  in  terms  made  the  conveyance  of  the  cestui  que 
trust  good  only  as  against  him,  it  was  construed  as  making  the  conveyance  effective. 
Upon  this  statute,  it  was  held  that  if  a  man  had  feoffees  to  his  use,  and  he  afterwards 
sold  the  land,  and  the  vendee  made  feoffment  over,  he  was  within  the  new  statute  ; 
and  so  the  feoffment  was  good  to  bind  the  feoffees  on  confidence.  The  same  case  of  a 
feoffee  in  confidence  being  seised,  the  land  descended  to  his  heir ;  there  the  heir  was 
in  the  same  position  as  his  father,  and  such  feoffment  of  cestui  que  use  bound  the 
heir.  But  if  a  man  was  seised  in  fee  only  to  his  own  use,  and  sold  the  land,  and  the 
vendee  made  feoffment,  the  feoffment  was  out  of  the  statute,  but  bill  in  equity  would 
clearly  lie  as  against  his  heir ;  and  thus  there  was  a  diversity  between  a  case  where 
a  man  was  seised  to  his  own  use,  and  where  others  were  seised  to  his  use  {Keilway, 
42  ;  8  Hen.  VII.,  fol.  12 ;  21  Hen.  VII.,  fol.  19).  It  will  be  manifest  that  this  system 
of  conveyancy  was  capable  of  being  applied  so  as  to  alienate  land  by  way  of  a  devise 
or  last  will.  And  in  the  present  reign  several  .cases  occurred  of  last  wills  or  testa- 
ments, executed  and  enforced  as  cases.  Thus,  in  one  case,  it  was  held  that  where  a 
man  had  feoffees  seised  to  his  use,  and  by  his  last  will  would,  that  they  should  sell  his 
land,  and  died,  and  they  infeoffed  to  the  former  use,  the  second  feoffees  could  sell 
the  land  (14  Hen.  VII.,  fol.  33).  And  the  court  said  that  if  a  man  declare  his  will 
to  be  that  his  feoffees  should  alien  to  J.  S.,  and  he  died,  and  they  made  feoffment 
over,  the  second  feoffees  could  alien  to  J.  S.,  for  it  was  in  a  manner  a  use  in  him. 
And  again,  that  if  a  man  declared  his  will  that  his  feoffees  should  alien  his  land  for 
payment  of  his  debts,  and  died,  the  creditors  oould  compel  the  feoffees  to  sell  (Ibid.) 
The  close  connexion  between  wills  and  uses,  and  the  tendency  of  these  means  of 
alienation  to  relax  the  fetters  of  the  feudal  system,  will  be  apparent.  Yet,  at  the 
same  time,  it  was  held  that  a  use  gave  no  possession  at  the  common  law  (21  Sen.  VII., 
fol.  21),  and  it  was  not  until  the  next  reign  wills  of  land  were  allowed,  and  were  turned 
into  legal  title  and  possession.  It  was  by  equity  these  changes  were  originally  intro- 
duced, and  thus  early  did  equity  anticipate  alterations  in  the  law.  Another  case  arose 
in  the  twelfth  year  of  this  reign  which  was  much  debated.  It  was  found  by  office 
that  one  Stonar,  knight,  held  of  the  king  in  right  of  his  crown,  and  that  a  stranger 
held  as  knight-service,  and  had  infeoffed  S.  to  the  use  of  him  and  his  heir,  and  that 
S.  had  died,  leaving  his  heir  within  age ;  upon  which  the  king  had  seized  the  land  held 
by  the  sub-tenant  in  chivalry  as  for  an  escheat.  The  question  was  whether  the.king 
was  entitled.  It  was  argued  that  he  was  not,  for  he  was  not  the  lord ;  it  was  argued 
that  he  was,  because  he  was  chief  lord,  all  the  land  in  the  kingdom  being  held 
mediately  or  immediately  of  him.  The  statute,  it  was  said,  expressly  gave  the 
benefit  to  the  lord  of  whom  the  feoffor  held  (12  Hen.  VII.,  fol.  21).  The  case  appears 
to  have  been  adjourned,  and  reargued  next  year  in  the  exchequer  chamber,  when  it 
appeared  that  part  of  the  land  conveyed  was  held  by  the  king  in  socage.  And  it  was 
laid  down,  after  long  debate,  that  if  a  man  held  of  the  crown  in  socage,  and  infeoffed 
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his  woods;  and  this  was  held  to  he  warranted  by  stat.  1  Kichard  IIH 
If  a  man  devised  his  land  to  be  sold  by  his  feoffees  for  payment  of 
his  debts,  and  the  feoffees  neglected  to  do  it,  the  creditors  might 
have  a  subpoena.  If  the  devise  was  general,  it  was  agreed  that  the 
executors,  and  not  the  feoffees,  were  the  proper  persons  to  sell.2 
Notwithstanding  this  apparent  liberality,  yet  so  strictly  was  cestui 
que  use  tied  up  to  the  words  of  the  stat.  1  Kichard  III.,  that  all  the 
justices  held  he  could  not  make  livery  by  attorney,  because  that 
power  was  not  given  by  the  act.3  Again,  it  was  holden  by  all  the 
justices  of  the  common  pleas,  that  the  cestui  que  use  could  not  take 
beasts  damage  feasant  in  his  own  name,  as  he  had  nothing  but  the 
occupation  at  the  sufferance  of  the  feoffees,  who  might  have  the 
action,  and  so  the  trespasser  would  be  punished  twice ;  but  those 
to  whom  cestui  que  use  conveyed  any  interest  under  the  statute, 
might  justify  in  their  own  names:  the  statute  therefore  seems 
wholly  made  in  favour  of  the  alienee.* 

In  the  seventh  year  of  the  king,  it  was  agreed  by  the  whole  court, 
that  execution  of  a  statute-merchant  or  staple,  or  a  writ  of  elegit, 

another  to  his  own  use,  and  died,  the  king  should  not  have  the'  wardship.  For  of 
lands  held  in  scoage,  he  should  not  have  advantage  by  the  statute  ;  and  as  to  land 
held  in  chivalry,  it  applied,  it  was  said,  only  to  the  immediate  lord.  The  chief 
justice  agreed  that  the  statute  only  applied  to  those  who  held  of  the  king  in  chivalry, 
■but  that  it  extended  to  those  who  held  of  the  king's  tenants,  whether  in  socage  or 
chivalry  (12  Hen.  VII,,  fol.  11).  The  case,  often  protracted,  was  again  adjourned, 
and  argued  a  third  time  (13  Hen.  VII.,  fol.  12).  It  is  not  stated  what  was  the  ulti- 
mate judgment,  but  it  would  appear  from  the  notice  of  the  case  in  Brooke's  Abridg- 
ment, that  it  was  against  the  crown  as  to  land  held  in  socage  ;  and  the  obstinacy 
with  which  the  case  was  contested  shows  the  importance  which  was  attached  to 
it,  socage  land  being  then,  it  was  said,  as  eommon  as  land  held  on  knight-service. 
Long  after  this  reign  a  case  arose,  in  which  it  appeared  Lord  Audley  had  made  a  feoff- 
ment, and  afterwards  by  indenture  he  recalled  the  feoffment  to  the  extent  that  the 
feoffees  should  perform  his  will.  And  then — "  Know  ye  that  my  will  is,  that  they 
shall  stand  seised  for  payment  of  my  debts,  and  after  that  shall  make  estate  to  me 
and  my  wife  in  tail,"  <&c.  This,  however,  was  held  no  rule,  for  he  limited  the  estate 
to  be  executed  in  his  .life ;  also  the  wife  was  stranger  to  the  land,  and  the  old  use 
whereof  was,  that  an  estate  re-made  by  the  feoffees,  the  use  was  not  changed  by  the 
declaration,  but  remained  in  the  husband,  and  his  heirs  general,  as  it  was  before 
(Dyer's  Rep.,  42  ;  1  Elm.)  The  subject  of  uses  had  a  threefold  bearing  as  an  indirect 
mode  of  devising  land  by  last  will,  as  a  means  of  altering  estates  tail,  or  as  a  mode  of 
getting  rid  of  the  incidents  of  feudal  tenure.  In  the  next  reign,  a  case  arose  upon 
the  statute,  in  which  it  was  held  that  the  heir  cestui  que  use  in  fee,  where  the  feoffees 
to  the  use  had  made  an  alteration  of  the  first  use  by  the  addition  of  a  particular  life, 
should  not  be  in  ward  during  the  life  of  the  particular  tenant,  so  that  it  would  be 
possible,  by  means  of  conveyancing,  to  liberate  estates  from  the  incidents  of  feudal 
tenure  recited  by  the  statute.  In  that  case,  the  abbot  of  Bury  brought  a  writ  of 
ward  against  Elizabeth  Bokenham,  of  a  plea  that  she  render  up  to  him  her  son  John, 
son  and  heir  of  T.  Bokenham,  the  custody  of  whom  belonged  to  the  abbot,  it  was 
said,  for  that  T.  Bokenham  held  his  lands  of  the  abbot  by  knight-service  ;  and  the 
case  was,  that  Tey  and  others  seised  of  the  manor  of  Branhall  to  the  use  of  T.  Boken- 
ham and  his  heirs,  and  held  the  manor  of  the  abbot  by  knight-service,  and  conveyed 
to  the  use  of  T.  Bokenham  and  his  wife  for  her  life  and  heirs,  to  the  use  of  him  and 
his  heirs  ;  after  which  T.  Bokenham  died  leaving  his  son  within  age.  And  it  was 
held  that  the  son  was  out  of  ward,  for  that  by  the  statute  "  the  use  was  to  ensure  the 
possession,"  and  that  the  feoffees  to  uses  could  change  the  uses,  and  had  changed 
them  (The  Abbot  of  Bury  v.  Eohenham,  Dyer's  Sep.,  10). 
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might  be  had  against  the  land  of  cestui  que  use;  for  though  the 
word  execution  was  not  in  the  statute,  yet  this  sort  of  execution 
was  considered  as  within  the  equity  of  it,  being  in  effect  a  sort  of 
lease?-  Thus  it  appears  that  stat.  19  Henry  VII.  was  so  far  only  a 
declaration  of  the  common  law.2  The  power  given  to  cestui  que 
use  by  this  statute  was  wholly  unconnected  with  any  interest ;  but 
this,  such  as  it  was,  together  with  the  common-law  power  and 
interest  of  the  feoffees,  produced  such  a  complication  of  rights  and 
titles,  as  must  give  rise  to  many  intricate  questions  of  law. 

As  to  conveyances  to  uses,  hitherto  we  have  taken  notice  only  of 
feoffments  and  fines  to  a  use ;  but  it  appears  in  this  reign  that  a 
new  method  had  been  practised,  which,  particularly  since  the 
etatute  of  Kichard  III.  had  entirely  superseded  the  necessity  of  any 

Bargain  and  common-law  conveyance :  this  was  by  bargain  and  sale. 
sale.  This  was  done  two  ways :  either  the  cestui  que  use  sold 
to  another  the  use,  and  the  feoffee  from  that  time  stood  seised  to  the 
use  of  the  vendee ;  or,  the  bargainor  being  seised  of  the  actual  free- 
hold, sold  the  land  to  the  vendee ;  in  which  case  he  stood  seised  to 
the  use  so  sold.  This  was  transacted  without  even  the  formality 
of  a  deed,  and  was  held  good  even  in  a  court  of  common-law,  by 
virtue  of  the  late  statute3  (a).  The  validity  and  sense  of  this  con- 
veyance depended  upon  the  fairness  of  the  contract.  The  vendee 
having  paid  the  money,  had  done  that  which  imported  in  itself  a 
good  consideration ;  and  as  in  the  last  of  the  two  instances  before 
stated,  he  could  not  have  the  land,  there  being  no  conveyance  of  it; 
and  he  had  really  contracted  for  the  use  in  the  former,  which  was 
the  only  thing  residing  in  the  cestui  que  use,  it  was  reasonable 
that  he  should  have  a  title  to  the  profits ;  which  might,  even  before 
the  statute  of  Kichard  III.  be  enforced  in  a  court  of  equity. 

Thus  a  bargain  and  sale  rested  upon  the  goodness  of  the  con- 
sideration. Indeed,  in  all  cases,  so  essential  was  a  consideration 
to  give  being  to  a  use,  that  it  grew  to  be  a  maxim,  that  where  a 
feoffment  was  made  without  consideration,  the  use  resulted  back  to 
the  feoffor,  and  the  feoffee  was  seised  only  to  the  use  of  the  feoffor. 
The  reason  of  which  was  this :  The  determination  on  the  validity 
of  uses  being  left  with  the  chancellor,  who  judged  according  to  con- 
science and  equity,  he  thought  that  when  a  feoffment  was  made, 

(a)  All  that  was  decided  in  the  case  cited  was,  that  the  contract  for  sale  by  cestui  que 
use  made  the  vendor  cestui  que  use,  and  so  gave  him  an  authority  to  enter  the  land  in 
order  to  make  a  feoffment.  The  first  cestui  que  use,  the  seller,  sued  in  trespass  •  and 
the  defendant  set  up  that  the  cestui  que  use  had  sold  to  him,  and  that  he  entered  to 
"  make  "  a  feoffment  according  to  the  statute ;  and  it  was  held  that  the  use  was  in 
the  vendor  by  virtue  of  the  sale,  and  so  he  was  cestui  que  use.  And  it  seems  to  have 
been  considered  that  as  the  statute  made  his  feoffment  good,  therefore  he  had  an 
authority  in  law  to  enter  in  order  to  make  it.  But  it  was  forgotten  that  the  statute 
only  made  the  feoffment  of  cestui  que  use  good  as  against  himself,  and  was  not  passed 
for  his  benefit,  but  for  the  advantage  of  his  lessees  or  donees,  and  further,  that  it 
only  applied  to  grants  or  deed  of  conveyance  by  the  cestui  que  use  ;  bo  that  the  mere 
contract  of  the  first  cestui  que  use  was  not  within  the  act.  The  decision,  therefore  is 
doubtful,  and  the  reporter  adds  qucere. 
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and  it  remained  doubtful  whether  it  was  in  use  or  in  purchase; 
considering  that  purchases  were  notorious,  and  would  generally 
prove  themselves;  and  that  uses  were  secret,  and  needed  strong 
reasons  to  support  their  existence,  he,  perhaps,  thought  it  more 
expedient  to  put  a  purchaser  to  prove  his  consideration,  than  the 
feoffor  and  his  heirs  to  prove  the  trust ;  by  which  means  the 
intendment  was  always  in  favour  of  the  feoffor's  use,  and  the  pur- 
chaser must  produce  proof  of  some  consideration  to  show  that  it 
passed  to  him.1 

Hence  it  was  that  a  consideration  became  the  great  point  upon 
which  those  deeds  of  conveyance  turned,  that  were  afterwards 
invented  in  order  to  raise  and  to  convey  uses. 

One  of  these  was  by  way  of  covenant;  which  had  been  attempted 
in  this  reign  for  the  first  time,  but  without  success,  covenants  to 
The  following  was  a  case  of  that  kind :  It  was  cove-  stand  seised. 
nanted  by  a  man  and  his  wife  and  B.  that  B.  should  have  the  land 
to  him  and  the  heirs  of  his  body  ;  and  upon  default  of  such  issue, 
that  the  land  should  remain  to  the  husband  and  his  wife  in  fee. 
This  was  held  to  be  void.  Another  instance,  where  this  new  con- 
veyance was  again  tried,  was,  where  it  was  covenanted  that  the 
lands  and  tenements  of  one  should  descend,  revert,  or  remain,  to 
his  son  and  heir-apparent  in  consideration  of  marriage,  and  to  the 
heirs  of  him  and  his  wife.  It  was  adjudged  that  this  covenant  did 
not  change  the  use,  for  two  reasons :  one  was,  that  it  was  a  matter 
in  futuro,  and  not  executed  ;  the  other,  because  it  was  put  in  the 
alternative,  and  therefore  was  uncertain  whether  to  remain  or 
revert.  It  was  accordingly  held,  that  the  parties  had  no  remedy 
but  by  action  or  covenant.  When  another  covenant  of  marriage 
of  the  same  nature  was  brought  in  question,  in  21  Henry  VII.,2  the 
same  opinion  was  still  adhered  to. 

But  although  these  deeds  were  rejected  by  the  courts  of  law, 
which  seemed  determined  not  to  allow  that  a  use  should  be  raised 
by  covenant,  it  cannot  be  doubted  but  such  conveyances  met  with 
favour  in  the  courts  of  chancery ;  which,  considering  the  nature  of 
a  use  as  existing  merely  by  contract  and  agreement,  could  hardly 
hesitate  about  decreeing  the  specific  performance  of  a  deed  so  pecu^ 
liarly  adapted  to  the  purpose  for  which  it  was  formed.  We  are 
induced  to  think  they  really  were  supported  in  chancery,  from  the 
many  precedents  now  extant3  of  such  covenants  made  in  this  reign : 
great  estates  were  mostly  settled  in  this  way  ;  and  in  the  next  reign 
we  shall  see  that  these  covenants  were  expressly  adjudged  legal  by 
the  courts  of  law. 

These  deeds  were  usually  made  on  the  occasion  of  marriage,  in 
order  to  make  a  settlement  of  some  part  of  the  estate  for  the  benefit 
of  the  widow  and  the  issue.  They  were  made  sometimes  before, 
and  sometimes  after,  marriage  ;  and  were  expressed  to  be  made  on 
that  or  some  other  consideration.     The  disposition  thereby  usually 
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made,  was,  an  estate  for  life  to  the  husband  and  wife  jointly, 
remainder  to  the  issue  of  the  marriage  in  tail,  with  remainders  over. 
These  were  again  qualified  with  provisos  and  conditions,  upon 
which  estates  were  to  cease  or  commence,  and  uses  were  to  arise  or 
be  revoked,  in  a  style  and  with  a  length  unknown  to  the  simplicity 
of  the  common-law.  These  novelties,  however,  were  greatly  multi- 
plied by  the  fancies  of  conveyancers  in  the  next  and  subsequent 
reigns. 

The  joint  estate  for  life  to  the  husband  and  wife  was  intended  as 
a  maintenance  for  the  wife,  if  she  survived,  in  lieu  of  her  dower,  of 
which  she  was  deprived  where  her  husband's  estate  was  in  use  and 
not  in  seisin.  This  was  now  the  case  with  much  of  the  landed 
property  of  the  kingdom ;  and  therefore  these  jointures,  as  they 
were  called,  were  become  very  common. 

The  most  important  decision  in  this  reign  was  that  which  gave 
a  new  efficacy  to  ejectments,  by  adjudging  a  recovery  of  the  term 
as  well  as  damages  ;  the  consequence  of  which  was,  that  writs  of 
assize  of  novel  disseisin,  with  writs  of  entry  and  of  right,  went  out 
of  use ;  and  a  title  to  land  was,  in  the  subsequent  periods  of  our 
law,  generally  tried  by  ejectment  (a). 

(a)  There  was  a  close  connexion  between  this  action  for  forcible  entry,  the 
old  assize  of  novel  disseisin,  and  the  action  of  ejectment.  All  three  were  remedies 
for  recovery  of  the  possession.  The  assize  of  novel  disseisin,  which  was  the  most 
ancient,  and  was  the  remedy  for  disseisin  or  dispossession  of  the  freehold,  was, 
as  Lord  Coke  described  it,  festinum  remedium.  The  action  of  forcible  entry 
was  intended  to  afford  a  still  more  speedy  remedy.  The  operation  of  the  statute, 
and  the  relation  of  the  two  remedies,  may  be  well  explained  by  a  case  from  the 
Year-books,  in  which  the  judges  said: — "If  I  am  seised  of  a  lawful  possession, 
and  continue  peaceably  for  three  years  without  interruption,  I  can  defend  my 
possession  with  force  against  all  others  ;  and  if  I  am  disseised  with  force,  and  enter 
on  the  disseisor  with  force,  and  it  is  found  before  the  justices  of  the  peace,  by  which 
the  disseisor  is  restored  to  possession,  I  can  re-enter  peaceably,  or  have  an  assize  "  (22 
Hen.  VI,  fol.  17).  It  was  the  great  object  of  the  action  of  forcible  entry  to  obtain 
summary  restitution ;  and  it  was  held  in  this  reign  that  it  could  be  obtained  when 
the  case  was  removed  into  the  superior  court  (4  Sen.  VII.,  fol.  18  ;  14  Hen.  VII, 
fol.  28).  And  it  is  to  be  observed  that  the  party  entitled  might  always  enter  peace- 
ably ;  and  that  even  if  he  entered  with  force,  if  he  had  right  of  entry,  there  could  be 
no  action  against  him,  although  there  might  be  an  indictment  and  restitution  thereon 
(9  Hen.  VI,  fol  .19  ;  14  Hen.  VII.,  fol.  28).  And  if  the  title  was  found  in  the  action, 
it  made  an  end  of  the  action  as  between  the  parties  (15  Hen.  VII.,  fol.  17).  Thus  in 
effect,  the  action  of  forcible  entry  turned,  as  between  the  parties,  upon  the  right  of 
entry  or  of  possession.  In  this  reign  it  was  laid  down  in  an  action  of  forcible  entry 
that  it  comprised  title  ;  for  the  writ  complained  of  an  entry  in  the  land,  and  there- 
fore the  defendant  could  show  his  entry  lawful  ;  and  the  law  understood  that  the 
action  was  brought  on  title  to  the  land.  At  the  same  time,  it  was  said  that  it 
was  a  hasty  remedy  for  the  recovery  of  possession ;  and  this  was  equally  so  of 
an  assize  of  novel  disseisin,  to  which  it  was  compared,  and  of  which  it  was  said 
that  though  the  action  was  founded  on  disseisin,  yet  the  plaintiff  recovered  the 
land.  It  was  laid  down  as  clear,  however,  that  if,  on  the  action  of  forcible 
entry,  the  entry  was  found  lawful,  the  judgment  would  be  a  bar  in  an  assize 
of  novel  disseisin  for  the  same  entry  (Tear-book,  11  Hen.  VII,  fol.  16).  It  was 
well  recognised  in  this  reign  that  the  action  of  forcible  entry  was  previously 
understood  to  be  brought  in  respect  of  the  freehold  ;  and  "  that  though  the  tenant  for 
term  of  years  could  have  the  action,  yet  it  should  be  understood  that  it  was  brouglvt  by 
the  tenant  of  tlie  freehold"  (Year-book,  1  Hen.  VII,  fol.  13).  This  was  exactly  the 
converse  of  what  afterwards  happened  to  the  action  of  ejectione  firmce  before  it  was 
converted  to  the  uses  of  the  modern  action  of  ejectment,  only  that,  although  it  might 
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An  action  de  ejectione  firmce,  or  ejectment,  we  have  seen,  was  a 
remedy  by  which  a  lessee,  being  dispossessed  of  his  term  Ejectione 
in  land,  recovered  damages  against  the  wrong-doer,  for  firmce. 
the  trespass  in  ejecting  him.  It  had  therefore  a  different  object 
from  the  other  remedies  in  such  cases  ;  one  of  which  was  a  writ  of 
covenant,  the  other  a  writ  of  quare  ejecit  infra  ierminum.  The 
first  lay  only  against  the  lessor,  and  had  long  ceased  to  give  the 
plaintiff  any  restitution,  but  merely  damages  for  the  ejectment: 
the  second  lay  only  against  the  alienee  of  the  ejector.  The  ejectione 
firmce  gave  a  remedy  against  the  ejector,  but  it  was  only  in  damages; 
so  that  with  all  these  forms  of  action,  a  termor  for  years  might, 
notwithstanding,  be  actually  deprived  of  the  possession  of  his  term,, 
without  restitution  by  the  common  law,  if  the  land  continued  in 
the  hands  of  the  ejector.  Leases  for  years  had  now  grown  to  be  of 
greater  value,  from  the  length  to  which  it  had  become  the  practice 
to  grant  them :  accordingly,  the  court  of  chancery  began  to  take 
that  cognizance  of  them  which  the  common  law  refused,  but  which 
they  at  present  deserved ;  and  by  a  rule  of  redress,  in  which  that 
court  much  delights,  used  to  decree  the  ejector  to  make  a  specific 
restitution  of  the  land  for  the  remainder  of  the  term  (a). 

be  brought  by  the  claimant  of  the  freehold,  it  was  understood  to  be  brought  by  a 
termor.  Thus  the  idea  of  the  adaptation  of  the  one  action  to  the  trial  of  title  to  the 
freehold  was  derived  from  the  adaptation  of  the  other  action  to  the  trial  of  the  title- 
to  the  termor.  The  summary  remedy  by  writ  of  forcible  entry  was  for  restitution 
upon  a  sudden  expulsion  by  numbers  and  with  force  and  violence ;  and  as  in  this 
reign,  by  reason  of  the  execution  of  the  law,  this  species  of  offenee  began  to  become 
less  frequent,  and  on  the  other  hand  the  necessity  arose  for  the  trial  of  titles,  the 
action  of  ejectment,  founded  at  first  upon  a  mere  wrongful  entry,  and  afterwards 
upon  a  supposed  entry,  came  more  and  more  into  use,  and  at  last  superseded  the 
more  summary  remedy,  adapted  only  to  cases  of  actual  force  and  violence.  CaBes  of 
forcible  entry  occurred,  indeed,  all  through  the  Tudor  dynasty,  but  they  became  less 
and  less  violent.  Thus  in  one  which  occurred  in  this  reign  it  appeared  that  only  ten 
persons  took  part  in  the  expulsion  (Sednesh's  Case,  Hen.  VII.,  fol.  19) — a  great  change 
from  the  reign  of  Henry  VI.,  when  multitudes  of  armed  men  used  to  lay  siege  to  a  place. 
But  as  force  became  repressed,  and  times  became  more  peaceable,  there  arose  a  neces- 
sity for  some  remedy  for  those  entitled  to  the  possession  of  land,  in  cases  where  they 
had  not  a  freehold,  so  that  they  could  not  bring  asstee  or  real  action,  and  had  never 
been  dispossessed,  so  that  they  could  not  have  action  of  forcible  entry,  and  had  no 
desire  to  run  the  risk  of  a  breach  of  the  law  by  attempting  a  forcible  entry.  In  such 
cases  the  action  of  ejectment,  or,  as  it  was  still  called,  ejectione  firmce,  was  available. 
It  lay  against  any  one  who  held  the  land  against  the  lessee,  and  it  was  a  specific 
remedy  for  the  recovery  of  the  land.  It  has  already  been  shown,  in  the  previous 
volume,  that  the  author  was  entirely  mistaken  in  supposing  that  it  had  ever  been 
otherwise.  It  was,  however,  originally  a  remedy  for  a  termor,  but  it  was  by  practice 
adapted  to  the  trial  of  freehold  title  in  the  way  in  which  the  action  for  forcible  entry, 
though  originally  and  properly  a  remedy  for  the  freeholder,  was  made  available  for 
the  termor,  by  the  simple  expedient  of  one  party  bringing  the  action  in  the  name  of 
the  other,  and  so  the  termor  brought  the  action  of  forcible  entry  in  the  name  of  the 
freeholder  ;  so  the  freeholder  brought  ejectment  in  the  name  of  the  lessee ;  first  real, 
and  afterwards  nominal.  Such  was  the  real  origin  of  the  modern  action  of  ejectment. 
There  is  no  such  case  in  the  Year-books  of  the  year,  nor  of  the  reign.  The  only  case 
in  the  Year-books  of  the  year  is  one  of  forcible  entry,  in  which  it  is  said  there  would 
be  restitution. 

(a)  It  will  be  observed  that  no  authority  is  cited  for  this,  and  the  editor  is  not 

aware  of  any,  nor  does  it  seem  that  such  cases  could  come  within  the  scope  of  equity ; 

and  seeing  that  there  was,  as  has  been  seen,  a  legal  remedy,  the  author,  as  has  been 

shown  in  the  former  volume,  erroneously  imagined  that  there  was  notalegal  remedy, 

VOL.  III.  M 
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The  courts  of  law  seemed  lately  to  incline  towards  adopting  this 
method  of  doing  substantial  justice.  In  the  reign  of  Edward  IV., 
we  have  seen  it  was  declared  by  Fairfax,1  that  a  plaintiff  in  eject- 
ment should  recover  possession  of  bis  term,  as  he  would  in  a  quare 
ejecit  infra  terminum;  and  it  was  accordingly  so  adjudged  solemnly 
in  14  Henry  VIL2  A  copy  of  the  record  of  this  case  is  still  to  be 
seen  in  Eastall,3  where  the  judgment  is,  quod  recuperet^  terminum 
suum  prcedictum ;  a  judgment  not  warranted  by  the  original  writ, 
which  goes  only  to  damages  for  the  trespass,  without  any  hint  at 
restitution.  Soon  after  this  important  resolution,  ejectments  were 
applied  to  recovering  possession  of  land,  and  trying  titles,  as  a 
remedy  more  simple,  and  less  inconvenient  and  tedious,  than  tl^e 
multifarious  and  complicated  proceedings  in  the  great  variety  of 
real  actions. 

That  an  ejectment  in  this  manner  might  restore  the  possession 
where  a  bona  fide  termor  in  lawful  and  permanent  possession  was 
actually  ejected,  is  obvious  enough  ;  but  how  the  same  proceeding 
could  be  applied  to  try  titles,  in  all  cases,  it  is  not  perhaps  so  easy 
to  imagine  (a). 

It  should  seem  that  the  first  way  of  bringing  ejectments  to  try 
titles  was  plain  and  regular,  differing  nothing  or  very  little  from 
what  this  action  was,  when  brought  to  redress  a  real  trespass,  and 

and  hence  fell  into  the  common  error  of  supposing  that  it  must  be  a  case  for  equity. 
That  the  remedy  for  specific  performance  of  covenants  was  lost  at  law  through  the 
ignorance  of  the  practitioners,  the  judges  had  said  in  the  reign  of  Edward  IV.  And 
Fairfax,  C,  said  the  court  of  king's  bench  could  grant  an  injunction  (Year-booJc,  21 
Edw.  IV.,  fol.  23  ;  16  Edw.  IV.,  fol.  9).  But  that  would  have  been  only  a  remedy 
against  the  lessor  or  his  covenant :  and  as  regards  a  stranger,  who  expelled  the  lessee, 
it  is  not  easy  to  see  what  equity  there  could  have  been.  Either  he  would  be  entitled 
or  not ;  and  if  not,  he  would  be  a  mere  wrong-doer,  against  whom  the  law  gave  more 
than  one  specific  remedy ;  so  there  could  be  no  equity. 

(a)  It  was  simple  enough,  as  already  has  been  seen.  Just  as  the  termor  was 
allowed  to  bring  an  action  of  forcible  entry,  although  it  was  properly  the  remedy  of 
the  freeholder,  in  order  to  recover  possession,  by  means  of  a  writ  of  restitution,  so 
the  freeholder  was  allowed  to  bring  the  action  of  ejectment  in  the  name  of  the  termor, 
in  order  to  recover  possession  in  his  person — that  is,  in  the  person  of  his  tenant, 
payment  of  rent  being  seisin  in  law.  The  same  principle  applied  in  civil  cases.  In 
either  action,  the  putting  the  tenant  in  possession  restored  the  seisin  to  the  free- 
holder. In  process  of  time,  it  was  found  convenient  to  suppose  a  lease  and  a  tenant 
for  the  purpose  of  trial  of  the  title,  which  could  as  well  be  tried  in  the  name  of  a 
nominal  lessee  as  of  a  real  practical  lessee.  And  this  was  effected  by  the  process  of 
the  court.  It  was  well  settled  in  subsequent  reigns  that  the  lessee  could  sue  for 
forcible  entry,  and  have  restitution  in  the  name  of  the  freeholder.  Thus  in  the  reign 
of  Elizabeth,  one  was  indicted  for  forcible  entry,  and  it  was  stated  that  A.  was  lessee 
for  years,  and  B.  was  seised  of  the  freehold ;  and  the  indictment  alleged  that  the 
defendant  disseised  B.,  and  did  not  allege  an  expulsion  of  the  lessee ;  but  it  was  held 
good  without  alleging  the  expulsion  of  the  lessee  for  years,  for  he  was  not  in,  only  to 
have  restitution  (Lorester's  Case,  Dyer,  141,  in  notis).  So  in  another  case,  in  which 
the  lessee  was  ejected  with  force,  it  was  said  that  the  restitution  should  be  to  the 
freeholder,  and  that  the  lessee  ought  to  sue  in  the  name  of  the  lord  to  have  restitu- 
tion (Sir  Matthew  Arundel's  Case,  Dyer,  141,  in  notis).  The  action  of  forcible  entry 
however,  proceeded  in  the  name  of  the  freeholder,  and  unless  he  sued  or  the  action 
was  Bued  in  his  name,  the  lessee  had  no  remedy,  for  he  could  not  bring  the  action 
himself,  though  the  freeholder  could  sue  on  an  expulsion  of  the  lessee  (Dalabar  v. 
Lyster,  Dyer,  141). 

1  Vide  ante,  vol.  ii.  2  Jenk.  Cent.,  pa.  67.  3  14  Hen.  VII.,  244  b. 
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to  recover  damages  for  it.  Something  was  to  be  contrived  in  exact 
conformity  with  such  original  objects.  As  a  term  was  to  be  re- 
covered, a  term  must  first  be  created,  and  an  ejectment  from  that 
term  must  be  effected,  upon  which  the  action  was  to  be  grounded. 
It  is  probable,  then,  that  a  person  claiming  title  used  to  enter  on 
the  land,  and  there  seal  a  lease  to  A.  This  transaction  might  or 
might  not  be  known  to  the  tenant  in  possession.  The  construction 
of  law  upon  this  would  be,  that,  of  the  two  tenants,  he  was  the  tres- 
passer who  had  no  title  to  the  possession  ;  and  he  barely  by  being 
there,  without  any  other  act,  committed,  in  law,  an  ejectment  of 
the,other;  an  ejectment,  like  a  disseisin,  being  a  wrong(which  a 
man  might  admit  himself  to  have  suffered,  merely  to  take  advantage 
of  the  remedy  which  the  law  in  such  circumstances  would  give  him. 
A.  the  lessee,  would,  for  the  present  purpose,  suppose  the  title  to 
possession  to  be  in  himself ;  and  the  two  requisites  for  this  action 
being  obtained,  he  would  serve  a  writ  of  trespass  and  ejectment 
against  the  tenant  in  possession,  declare,  and  go  on  to  trial.  Then 
the  plaintiff  A.  produced  the  title  of  his  lessor,  and  the  defendant 
the  tenant  produced  that  of  his  lessor,  and  so  the  right  was  com- 
pletely examined ;  for  the  title  to  make  the  lease  being  inquired 
into  as  a  prefatory  matter,  they  thereby  collected  who  was  the  tres- 
passer, which  was  the  direct  point  of  discussion  in  this  action. 

This  seems  to  have  been  the  obvious,  and  was  probably  the  first 
way  in  which  a  title  to  land  was  tried  by  ejectment.  It  was  regular 
and  simple,  consistent  with  the  process  and  proceeding  in  other 
actions ;  but  the  legal  notion  of  trespass  and  ejectment  was  of  such 
latitude  as  to  leave  an  opening  for  fraud  and  artifice  to  intfoduce 
some  singular  novelties  into  the  proceeding  by  ejectment.  If  the 
tenant  might  be  considered  as  a  trespassor  by  continuing  in  the 
possession  after  the  lease  made  to  A.,  so  might  every  one  of  his 
servants,  and  every  stranger  who  casually  came  on  the  land ;  and 
these,  equally  with  him,  might  be  made  defendants,  and  put  to 
show  by  what  authority  they  were  there.  The  person  claiming 
title  would  sometimes  take  advantage  of  this,  and  get  a  friend  to 
come  on  the  premises  just  after  A.  had  been  pat  in  possession  by 
sealing  the  lease.  This  made  him  instantly,  in  law,  a  trespassor 
and  ejector.  He  was  served  afterwards  with  a  writ  and  declaration, 
upon  which  he  would  give  the  plaintiff  judgment  by  default ;  and 
a  habere  facias  possessionem  issuing,  the  tenant  in  possession  was 
turned  out,  in  order  that  the  plaintiff  might  have  full  and  clear 
possession  according  to  his  judgment ;  the  tenant  being  put  to  the 
necessity  of  bringing  an  ejectment,  in  his  turn,  to  recover  back  the 
land. 

A  practice  like  this,  so  unfair  and  unjust,  could  not  long  subsist: 
the  courts  took  it  up,  and,  in  order  that  the  tenant  might  always 
be  in  a  capacity  to  defend  himself,  made  it  a  rule,  that  execution 
should  not  issue,  till  the  ejector,  if  a  stranger,  had  given  notice  to 
the  tenant  that  an  action  was  commenced  against  him,  submitting 
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to  him  whether  he  would  defend  it ;  upon  which  the  tenant  was 
allowed  to  defend  it,  in  his  place.  However,  notwithstanding  this 
rule  took  away  all  the  advantage  gained  hy  these  clandestine  eject- 
ments, the  practice  of  proceeding  first  against  some  stranger,  called 
since  a  casual  ejector,  was  still  kept  on  foot ;  for  the  judgment 
obtained  in  this  manner  remained  still  good  in  law,  notwithstanding 
the  tenant  was  admitted  to  try  his  right ;  it  put  him  under  the 
necessity  of  defending  the  action,  lest  he  should  be  turned  out ;  and, 
should  it  be  determined  by  a  jury  in  favour  of  the  plaintiff,  execu- 
tion would  issue  on  that  much  sooner  than  could  be  obtained  by 
judgment  on  the  verdict. 

Thus  did  ejectments  receive  a  new  form,  owing  to  circumstances 
necessarily  attending  them,  and  to  certain  consequences  following 
from  the  legal  properties  of  a  trespass.  As  there  can  be  little 
doubt  but  an  ejectment  was  conducted  in  the  simple  manner  we 
have  above  supposed,  when  first  made  use  of  to  this  purpose ;  so 
there  can  be  little  doubt  that  it  became,  very  soon  after,  the  prac- 
tice to  make  a  casual  ejector,  and  to  proceed  as  just  related;  the 
lessee  and  casual  ejector  being  real  persons,  as  well  as  the  entry 
and  ejectment  real  facts.  Such  the  practice  continued  till  the  end 
of  Queen  Elizabeth's  reign,  and  some  years  after,  when  the  prac- 
tises got  into  the  habit  of  shortening  the  process  very  materially, 
and  the  judges  endeavoured  to  expedite  this  useful  action  by  some 
orders  of  court ;  so  that,  altogether,  it  is  now  become  a  very  singular 
and  complicated  proceeding. 

Though  it  had  been  adjudged  that  the  term  should  be  recovered 
in  ejectment,  it  cannot  be  supposed  that  damages  were  not,  as 
formerly,  recovered  for  the  injury  sustained  by  losing  the  inter- 
mediate profits ;  judgment  therefore  used  to  be  as  well  for  the 
mesne  profits  as  the  term.  In  after-times,  when  an  ejectment  came 
to  be  considered  rather  in  the  light  of  a  real  action,  the  plaintiff 
rarely  prepared  himself  to  prove  the  actual  damages;  upon  the 
ejectment  therefore  he  took  only  nominal  damages,  and  afterwards 
brought  a  new  action  of  trespass  for  the  mesne  profits  ;  of  which 
action  there  is  no  mention  till  some  time  after  the  reign  of  Queen 
Elizabeth.  & 

As  this  action  of  ejectment,  in  the  form  of  it.  is  for  the  trespass, 
and  not  for  the  right,  every  fresh  trespass,  which  could  easily  be 
effected  in  the  way  above  stated,  is  a  fresh  cause  of  action,  and  the 
right  will  every  time  be  incidentally  examined ;  very  different  from 
trying  a  right  in  some  real  action,  where  a  judgment  once  given 
was  either  a  final  bar,  or  drove  the  party  to  a  writ  of  a  higher 
nature,  very  often  more  tedious  in  its  process.  From  hence  it 
followed,  that  a  title  might  be  tried  over  and  over  again  between 
the  same  parties,  though  they  had  each  had  verdicts  against  them 
The  gratification  of  trying  a  title  more  than  once,  together  with  the 
ease  with  which  this  action  was  conducted,  contributed  to  make  it 
a  favourite  both  with  our  courts  and  with  suitors.     This  innovation 
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gave  the  last  blow  to  real  actions,  which,  from  the  period  when 
ejectments  came  into  practice,  went  into  disuse:  a  revolution  that 
at  once  consigned  to  oblivion  at  least  one-third  of  the  ancient  learn- 
ing of  the  law. 

Whether  this  was  a  change  for  the  better,  has  been  doubted  by- 
lawyers  of  some  knowledge  and  experience.  On  the  one  hand  it 
has  been  said,  that  real  writs  were  in  their  nature  so  special,  and 
in  their  application  so  unaccommodating,  that  they  were  very 
unmanageable  instruments  in  the  hands  of  the  practiser.  Some 
were  to  be  brought  in  a  particular  court ;  some  lay  only  between 
particular  persons ;  others  for  and  against  those  who  had  only  par- 
ticular estates ;  with  various  other  circumstances  that  were  requisite, 
antecedent  to  the  bringing  of  the  action :  all  these  were  at  once 
supplied  by  an  ejectment,  which  requires  nothing  but  a  present 
possession  in  the  defendant,  and  a  right  to  it  in  the  plaintiff.  On  the 
other  hand,  the  precision  of  the  proceeding  in  real  actions,  where 
the  matter  in  question  was  thoroughly  canvassed  in  pleading,  and 
reduced  to  a  simple  point  before  it  was  trusted  to  a  jury,  is  thought 
to  be  ill  changed  for  the  present  course,  where  the  whole  question 
is  at  once  sent  in  the  gross  to  trial  upon  the  general  issue,  without 
any  previous  attempt  to  simplify  or  decide  it  with  less  circuity  and 
expense.  As  to  the  length  of  process,  and  other  delays  in  real 
action,  they,  it  is  said,  might  have  been  easily  corrected  by  act  of 
parliament. 

Though  the  practice  had  begun  of  applying  ejectments  to  this 
purpose,1  there  are  no  questions  arising  upon  such  actions  in  the 
Tear-book  of  this  reign.  Many  titles  to  real  property  are  there 
debated  in  trespass  and  replevin.  But  the  remedies  by  real  action 
continued  still  to  be  the  practice  of  the  time,  though  destined  to 
give  place  to  this  new-modelled  remedy  in  the  next  and  succeeding 
reigns  (a).  With  real  actions  fell  a  great  part  of  the  business  of 
the  common  pleas ;  in  them  that  court  had  possessed  an  exclusive 

(a)  The  author  was  in  error  here,  and  his  error  arose  from  his  having  entirely  over- 
looked the  actions  of  forcible  entry,  which,  by  reason  of  judicial  decisions,  he  does 
not  appear  to  have  been  aware  of,  became  used  in  this  and  the  ensuing  reign  for  the 
purpose  of  trying  titles,  and  was  also  used  by  termors,  who  for  that  purpose  used  the 
name  of  the  freeholders,  and  in  their  names  recovered  possession  of  the  premises. 
Thus  there  was  no  necessity  for  the  use  of  the  action  of  ejectment,  which  therefore 
did  not  become  common  either  in  this  reign  or  the  next,  nor  until  the  reign  of  Eliza- 
beth ;  the  reasons  for  which  will  be  in  due  time  expounded.  For  the  present  it  is 
sufficient  to  say  (as  Lord  Hale  truly  observes)  that  at  this  time  it  was  the  action  of 
forcible  entry  which  superseded  real  actions.  In  that  action  speedy  restitution  was 
recoverable ;  and  although  it  was  properly  a  remedy  for  a  freeholder,  yet  by  the  course 
already  mentioned,  the  termor  used  it  in  the  name  of  the  freeholder  ;  and  as  the 
lessee's  possession  is  the  seisin  of  the  lessor,  the  lessee's  recovery  of  possession  was 
the  lessor's  recovery  of  seisin.  It  was  indeed  this  use  of  the  action  of  forcible  entry 
by  the  termor  which  afterward  suggested  the  analogous  use  of  the  action  of  ejectment 
by  the  freeholder.  In  each  case  one  party  used  the  remedy  proper  to  the  estate  of 
the  other  by  the  simple  process  of  using  it  in  his  name.  This  is  one  of  the  most 
instructive  illustrations  of  the  power  of  practice  in  moulding  the  law  of  procedure  and 
the  power  of  the  courts  over  their  practice. 

1  East.  Ent.,  243,  244. 
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right  of  judicature,  which  now  begun  to  be  imparted  to  other  courts. 
Land,  as  a  subject  of  action,  was  now  in  the  same  predicament  as 
other  matters  of  contract,  and  might  be  decided  upon,  in  an  eject- 
ment, in  any  court  in  Westminster  Hall.  The  king's  bench,  which 
from  a  criminal  jurisdiction  had  long  before  possessed^  itself  of  per- 
sonal actions,  by  help  of  fiction  and  intendment,  received  its  share 
of  this  accession ;  and  from  thence  derived  an  addition  to  its  civil 
business,  which  was  greatly  increasing  from  other  causes.  This 
was  another  consideration  that  contributed  to  bring  this  action  into 
vogue.  The  practisers  in  the  court  of  king's  bench  and  exchequer 
saw  a  medium  by  which  they  might  partake  in  the  valuable  prac- 
tice of  the  common  pleas,  and  of  course  would  give  every  credit  to 
such  a  contrivance. 

The  opinions  delivered  in  the  reigns  of  Henry  VI.  and  Edward 
IV.  in  favour  of  actions  upon  the  case,  for  the  non-performance  of 
a  promise,  were  confirmed  by  the  train  of  decisions  in  this  reign. 
In  3  Henry  VII.  an  action  was  brought  against  a  defendant,  who, 
for  a  sum  of  money,  had  undertaken  to  procure  a  lease  for  a  person; 

Actions  of    but  instead  thereof,  he  obtained  it  for  himself,  in  deceit 

asawmsit.  0f  the  plaintiff.  When  it  was  objected,  upon  the  old 
notion,  that  nothing  having  been  done,  no  action  would  lie ;  as 
there  was  no  nm-feasance,  but  merely  a  mora-feasance,  Brian  de- 
manded, whether  if  he  promised,  upon  consideration,  to  make  a 
feoffment  to  one  person,  and  afterwards  made  it  to  another,  that 
would  not  be  a  great  razs-feasance  P1  endeavouring  in  this  manner 
to  satisfy  the  scruples  of  such  as  still  adhered  to  the  ancient 
opinion.  We  are  told  that  the  court  agreed  with  him.  Conform- 
ably with  this  decision,  it  was  declared  in  21  Henry  VII.  by  the 
whole  court,  that  an  action  upon  the  case  would  lie  as  well  for  a 
mora-feasance  as  for  a  maZ-feasance;2  and  this  opinion  was  on  an- 
other occasion  again  recognised;3  at  which  time  it  was  said,  that 
if  a  man  bargained  that  another  should  have  his  land  in  fee  for 
such  a  sum  of  money,  and  neglected  making  an  estate  accordingly, 
an  action  upon  the  case  would  lie  without  any  need  of  suing  a  sub- 
poena in  chancery.  *  As  the  necessity  of  recurring  to  a  court  of 
equity  to  establish  such  agreements  was  not  now  so  absolute  as 
before,  there  is  no  doubt  but  suits  on  such  questions  fell  back  again 
into  the  old  channel  of  the  common  law.  The  prodigious  advan- 
tage of  this  common  law  remedy,  to  substantiate  promises  and 
undertakings,  was  soon  discerned  by  the  legislature,  which,  on  this 
account,  as  well  as  on  account  of  the  other  applications  that  were 
made  of  this  action,  in  this  reign  passed  an  act  which  gave  to  the 
action  upon  the  case  the  same  process  as  was  before  in  an  action  of 
debt. 

There  still  remained_  doubts  in  what  particular  cases  law- wager 
should  be  allowed,  and  in  what  not.     In  the  reign  of  Henry  VI.5 

i  3  Hen.  VII.,  14.  2  21  Hen.  VII.,  30.  s  ma    41 

*  Ibid.  6  21  Hen.  VI.  23, 
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it  was  doubted  by  Newton,  Paston,  and  Aston,  justices,  whether  in 
an  action  of  debt  brought  against  an  abbot  for  things  sold  to  his  pre- 
decessor, with  an  averment  that  they  came  to  the  use  of  his  house, 
the  defendant  should  be  permitted  to  wage  bis  law.  This  point 
was  again  agitated  in  the  beginning  of  this  reign,  when  Brian  held, 
that  law-wager  would  not  lie ;  saying,  that  a  defendant  could  never 
wage  his  law,  unless  where  of  necessity  and  by  common  presump- 
tion, he  must  have  notice  of  the  cause  of  action.1  In  the  latter 
part  of  this  reign,  the  same  question  came  before  the  court,  in  the 
Prior  of  Dunstable's  case,  when  it  was  held  by  all  the  justices  except 
Brian,  that  law-wager  would  lie.2  It  was  there  urged,  that  a  man 
might  wage  his  law,  in  many  cases,  on  the  contract  of  another. 
Thus,  a  lord,  if  found,  on  account  with  his  bailiff,  to  have  received 
more  than  was  due  in  debt  by  the  bailiff,  to  recover  such  surplus 
might  wage  his  law,  though  a  stranger  to  the  contract,  which  in 
fact  commenced  with  the  auditors;  the  same  if  the  bailiff  had  been 
found  before  auditors  to  have  been  in  arrear  r  so  in  debt  brought 
on  a  recovery  in  a  court  baron.  In  like  manner,  in  the  case- at  bar, 
though  the  prior  was  a  stranger  to  the  contract,  yet  he  was  charged 
by  it.  It  was  said,  that  this  is  not  like  the  case  of  executors,  who, 
it  is  true,  are  not  allowed  their  law- wager ;  but  that  is  not  for  want 
of  privity,  but  because  they  are  not  liable  to  an  action  on  a  contract 
of  the  testator.  The  action  against  executors  is  in  the  detineL 
This  is  in  the  debet;  for  he  is  not  a  stranger  to  the  contract,  which 
was  made  in  favour  of  the  house,  of  which  he  was  the  head,  but 
rather  a  principal  party ;  and  if  this  debt  had  arisen  tempore  vaca- 
tionis,  it  was  a  settled  point  that  the  new  prior  might  wage  his 
law.3  In  an  action  founded  on  a  statute,  it  was  held,  that  a  de- 
fendant should  not  wage  his  law;4  though  this  point  of  law  seems 
somewhat  questioned  in  another  case  towards  the  close  of  this 
reign.5 

The  chancellor  continued  in  the  exercise  of  that  equitable  juris- 
diction, which  had  been  gradually  assumed  by  his  predecessors  (a). 

(a)  As  has  been  shown,  in  the  notes  upon  this  subject  in  the  preceding  volume, 
equity  was  in  truth  the  development  of  law ;  and  hence  most  of  the  great  heads  of 
equity  were  really  deduced  from  some  of  the  ancient  writs  of  the  common  law :  as, 
for  instance,  the  jurisdiction  in  equity  as  to  granting  commissions  to  ascertain 
boundaries,  was  deduced  from  the  old  writs  de  ■perambxdatione  faaienda  and  de  rati- 
onalibus  divisis  (3  Vesey  Jun.,  129).  So  suits  for  contribution  were  founded  on  the 
principle  of  the  old  common  law  writ  de  contritmtione  facienda  (Fitz.Nat.  Brev.,  162  ; 
JTarbert's  Case,  3  Coke's  Rep.,  11;  Deringv..  Winchelsea,  2  B.  and  P.,  270  ;  Comely.  Ed- 
wards, ibid.,  261).  So  of  numerous  other  titles  or  heads  of  equity  ;  they  had  their 
origin  in  the  common-law,  or  rather  perhaps  in  that  civil  law  which,  as  was  shown 
in  the  Introduction,  was  the  fountain  both  of  equity  and  law.  The  equitable  juris- 
diction of  the  court  of  chancery  continued  to  be  exercised  in  this  reign,  though  it 
was  at  first  a  matter  of  some  difficulty,  especially  as  the  chancellors  were  ecclesias- 
tics, to  distinguish  between  an  idea  or  measure  of  equity  which  might  be  dictated 
by  morality  or  good  conscience,  and  that  measure  of  it  which  was,  capable  of  being 
administered  in  a  court  of  justice  ;  in  other  words,  between  moral  equity  and  legal 
equity.    A  case  occurred  early  in  the  reign  which  affords  an,  amusing  illustration  of 

1 1  Hen.  VII.,  25.  s  21  Hen.  VII.,  2.  3  13  Hen.  VII.,  3. 
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Besides  questions  upon  uses,  the  grand  subject  of  discussion  in  that 
«ourt,  we  find  the  following  points  were  there  considered. 

The  first  case  we  shall  mention  is  more  remarkable  for  the  man- 
ner of  the  judge  than  the  matter  of  the  inquiry.  Two  persons 
were  appointed  executors,  and  one  released  a  debt  due  to  the  testa- 
tor, without  the  assent  of  his  companion.  It  was  suggested  in  a 
bill  in  chancery,  brought  by  the  other  executor,  that  the  will  could 
not  on  that  account  be  performed ;  and  therefore  a  subpoena  was 
prayed  against  the  executor,  and  the  person  to  whom  he- had  made 
the  release.  It  was  there  argued,  that  the  plaintiff  in  equity  was 
without  remedy,  for  every  executor  has  an  entire  power  in  himself; 
and  as  none  could  do  that  which  his  companion  might,  the  release 
was  good.  "  But,"  said  the  chancellor,  "  it  is  against  reason,  that 
one  executor  should  have  all  the  goods,  and  give  a  release  by  him- 
self. I  know  very  well  that  every  law  should  be  consistent  with 
the  law  of  God,  and  that  law  forbids  that  an  executor  should  in- 
dulge any  disposition  he  may  have  to  waste  the  goods  of  the  testa- 
tor; and  if  he  does  (says  the  chancellor  with  some  emphasis),  and 
does  not  make  amends,  if  he  is  able,  he  shall  be  damned  in  hell." 
But,  upon  the  point  of  equity,  he  thought  there  j-should  be  a 
remedy;  "for  the  words  of  the  testament  are,  cumstituo  tales  esse 
executores  meos,  ut  ipsi  disponani,  &e.  Their  power  is  hereby 
joint,  and  not  several ;  and  therefore  if  one  does  an  act  without 
the  other,  he  does  it  without  a  warrant.  Again,  it  is  pro  salute 
anirnce  mece,  &c,  and  therefore  if  they  dispose  it  otherwise,  they  do 
what  they  have  no  authority  for.  At  common  law  {says  he),  if  a 
commission  of  the  peace  issues,  this  gives  no  jurisdiction  to  try 
felons ;  and  if  a  letter  of  attorney  is  given  to  make  livery  of  one 

the  difficulty.  One  of  two  executors  had  released,  without  the  consent  of  the  other, 
a  debtor  to  the  estate,  and  a  bill  in  equity  was  brought  againBt  him  and  the  debtor. 
It  was  argued  that  the  thing  was  not  remediable,  as  each  executor  had  full  power, 
and  the  release  was ,  good.  The.  chancellor  gave  relief,  however,  and  said,  Nidlus 
recedat  a  curia  cancellarice  sine  remedio  ;  and  it  is  contrary  to  reason  that  one  execu- 
tor should  have  all  the  goods  or  release,,  as  if  he  were  the  sole  executor.  The  coun- 
sel for  the  executor  urged,  "  The  law  of  the  land  is  for  many  things,  and  that  many 
things  are  suable  here;  which  are  not  more  suable  at  common  law  ;  and  so  some 
are  matters  of  conscience  between  a  man  and  his  eonfessor,  and  this  is  one  of  them." 
The  chancellor  answered  to  this :  "  I  know  well  that  every  law  is,  or  ought  to  be, 
according  to  the  law  of  God,  and  that  the  law  of  God  is,  that  an  executor  who  is  of 
evil  disposition  shall  not  spend  all  the  goods ;  and  I  also  know  that  if  he  does  not 
make  restitution  when  he  is  able,  he  shall  be  damned  in  hell  (il  serra  damne  in 
Iiell),  and  so  give  a  remedy  for  such  a  case  as  according  to  conscience."  But  then 
the  chancellor  went  on  to  show  that  his  view  was  according  ito  the  principles  and 
analogies  of  the  common  law.  He  showed  that,  in  reality,  the  will  conveyed  a  joint 
authority  to  both  executors,  and  that  the  testament  gave  them  their  authority,  and 
the  last  will  of  their  testator ;  and  therefore,  that  if  they  acted  contrary  thereto  it 
ought  to  be  remedied  ( Year-book,  Hen.  VIZ.,  fol.  5).  Here  we  observe  the  true  idea 
of  equity,  as  administered  in  chancery;  an  equity  in  accordance  with  good  con- 
science and  justice,  but  also  governed  by  the  principles  of  the  common  law.  It  is 
manifest  that,  on  the  same  principle,  conveyances  to  trusts  or  uses  would  be  pro- 
tected in  equity,  and  so  they  were  firmly  established.  And  this  equitable  juris- 
diction, conjointly  with  that  system  of  conveyancing,  tended  to  break  down  the 
feudal  system,  or,  at  all  events,  to  mitigate  its  oppressive  incidents,  as  it  in  many 
other  ways  gave  relief  from  the  rigour  of  legal  rules. 
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acre,  a  livery  of  two  is  without  warrant,  and  void.  Now,  in  this 
case,  the  testament  is  their  warrant,  and  the  last  declaration  of  the 
testator's  will ;  and  should  they  exceed  that,  there  must  he  some 
remedy,  as  I  conceive."  Thus  argued  the  chancellor;  hut  the 
case  stood  over  for  further  consideration.1 

Where  a  cognizee,  in  a  statute-merchant,  had  extended  the 
land,  and  the  cognizor  sold  the  land  and  suffered  a  re- 
covery  thereof,  it  was  held,  that  as  he  could  not  falsify  the  qm  y' 
recovery,  there  should  he  a  remedy  by  subpoena  for  the  tenant. 
Again,  where  an  obligation  was  paid  without  a  release,  and  where 
one  was  bound  to  I.  S.  to  the  use  of  W.  N.,  and  I.  S.  released  the 
debt,  in  both  these  cases  there  was  relief  by  subpoena.2  Bespecting 
the  process  of  the  court,  it  was  held,  that  the  penal  sum  in  the 
subpoena  was  in  terrorum  ;  and  if  it  was  not  obeyed,  the  chancel- 
lor might  assess  a  fine  upon  the  party.  This  assessment  being  a 
judgment,  it  was  held  a  scire  facias  might  issue  upon  it.3 

We  next  proceed  to  some  questions  arising  in  our  criminal  law. 
Notwithstanding  this  king's  reign  is  marked  by  several  state-pro- 
secutions, little  is  to  be  found  in  our  hooks  upon  the  law  of 
treason :  the  case  of  Humphrey  Stafford  is  the  only  one  that  is 
recorded.  It  was  there  resolved,  that  privilege  of  sanctuary  could 
not  be  claimed  in  cases  of  high-treason  by  prescription,  without  an 
original  charter  before  the  time  of  memory,  because  it  so  materially 
touched  the  king's  prerogative  ;  unlike  a  claim  to  have 
waifs,  strays,  and  wreck,  which  might  be  prescribed  for. 
In  the  same  manner,  where  a  person  claimed  the  goods  of  felons, 
outlaws,  and  cognizance  of  pleas,  he  was  obliged  to  show  a  royal 
charter,  and  allowance  in  eyre,  after  time  of  memory.  On  the 
same  occasion,  the  judgment  of  high-treason  was  pronounced  as 
follows :  that  he  should  be  carried  back  to  the  Tower  of  London, 
should  be  put  on  a  hurdle,  and  drawn  through  the  middle  of  the 
city  to  Tyburn,  and  there  hanged  by  the  neck ;  before  he  was 
dead  his  heart  should  he  cut  out,  his  head  cut  off,  and  his  body 
divided  into  four  parts,  to  be  at  the  disposal  of  the  king,  and  Deus 
misereatur  anirrwe  ejus,  &cA 

The  nature  of  principal  and  accessory  in  treason  does  not  seem 
to  have  been  thoroughly  understood,  as  it  was  afterwards  settled. 
A  man  had  been  attainted  of  treason  in  counterfeiting  the  coin ; 
and  another  was  indicted,  quod  sciens,  &c,  ilium  felonice  hospitavit, 
manutenuitet  oomfortavit,  &c,  and  some  doubt  arising  whether  he 
could  be  feloniously  accessory  to  the  treason,  the  point  was  adjourned 
for  the  opinion  of  the  court.  It  was  then  argued  by  Brian,  one  of 
the  justices,  that  he  might ;  for  counterfeiting  the  coin  was  felony 
at  common  law,  which  felony  was  not  done  away  by  the  statute 
making  it  treason ;  and  the  proclamation  on  the  exigent  gave 
notice  that  an  outlawry  impended  both  for  treason  and  felony.  In 
truth,  every  reason  implied  in  it  a  felony ;  and  therefore,  said  he, 

'  4  Hen.  VII.,  4  b.        '7  Hen.  VII.,  11.        3  10  Hen.  VII .  5  a.        4  1  Hen.  VII.,  24.. 
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it  was  clear  law  that  should  any  one  be  attainted  of  treason  on 
stat.  8  Henry  VI,  c.  6,1  for  burning  houses,  after  sending  a  threaten- 
ing letter,  a  man  might  be  indicated  qudd  felonice  ilium  hospitavit, 
&c,  because  burning  houses  was  a  felony  before.  But  Hussey, 
the  chief  justice,  said,  that  as  this  was  now  become  treason,  there 
could  be  no  accessory  felonice  ;  nor  could  there  be  such  a  thing 
as  accessory  proditorid  ;  which  seems  to  have  been  the  better 
opinion.2 

The  distinction  between  lawful  and  unlawful  acts^  was  always  the 
governing  consideration  in  imputing  guilt  or  innocence, 

Homicide.,  wlien  &  j^^  wag  occasione(j  w}thout  the  intention  of 

the  slayer  (a).  It  was  laid  down  by  Fineux,  chief  justice,  that  where 
two  played  together  with  sword  and  buckler,  or  jousted,  and  one 
killed  the  other,  it  should  be  accounted  felony ;  because,  though 
these  diversions  were  suffered  by  law,  yet  it  was  not  lawful  to  use 
them  but  at  the  command  of  the  king.  It  was  clear  law  that 
should  one  man  beat  another,  without  any  intention  to  kill  him, 
and  the  man  died,  it  was  felony,  on  account  of  the  first  act  being 
unlawful ;  which  was  a  very  different  accident  from  that  where  a 
man,  shooting  at  a  bull,  or  throwing  wood  from  a  house,  chanced 
to  kill  a  man ;  this  being  homicide  per  infortunium,  by  our  old 
law.3  However,  in  the  principal  case,  it  seems  that  Fineux  re- 
tracted the  opinion  above  mentioned ;  and  in  the  first  year  of  the 
next  reign  laid  it  down  to  be  felony  to  kill  a  man  in  jousting,  or 
other  diversion,  notwithstanding  the  king's  command,  for  such 
command  was  illegal.4  It  is  obvious  that  the  legal  opinions  on  a 
question  like  this  must,  in  a  great  degree,  be  governed  by  political 
considerations  and  the  humour  of  the  times. 

When  it  was  thus  positively  laid  down  that  the  persons  so 
shooting  or  throwing  wood  were  not  guilty  of  felony,  it  seems 
reasonable  that  those  passages  should  cot  be  construed  without 
some  qualification,  but  should  be  limited  in  the  manner  laid  down 
by  Bracton ; 5  namely,  if  it  was  done  in  a  place  not  publicly  fre- 
quented, and  the  probability  was  that  no  danger  could  ensue : 
indeed  it  seems  hardly  otherwise  to  be  a  lawful  act.6 

(a)  Everything  which  relates  to  the  law  of  homicide  is  of  immense  importance, 
and  in  this  reign  we  find  the  origin  of  the  modern  law  upon  the  subject,  and  of  the 
distinction  drawn  between  murder  or  premeditated  homicide  and  felonious  homicide, 
which  meant  homicide  intended  (or  the  natural  result  of  an  act  intentionally  done), 
though  not  previously  designed  or  premeditated.  Every  intentional  act  of  homicide 
was  and  is  still  felonious,  unless  justifiable  and  excusable  in  law,  as  self-defence,  or  by 
chance-medley,  as  where  it  has  occurred  in  doing  an  innocent  act.  But  when  it  was 
the  natural  or  probable  result  of  an  unlawful  act,  then  it  was  felonious  ;  and  at  com- 
mon law  being  felonious,  all  felonies  being  capital,  it  was  punishable  with  death. 
Hence  there  was  no  practical  importance  in  a  distinction  between  one  kind  of  felonious 
homicide  and  another  until  the  statutes  as  to  benefit  of  clergy  being  taken  away  in 
cases  of  murder,  the  effect  of  which  was  to  make  them  always  capital,  whereas,  by 
reason  of  benefit  of  clergy,  mere  homicide  was  not. 

1  Vide  ante,  vol.  ii.  *  3  Hen.  VII.,  10. 

3 11  Hen.  VII.,  23.    Vide  ante,  vol.  ii.,  c.  ix.  *  Bro.  Coron.,  229. 

»  Vide  ante,  vol.  ii.,  c.  ix.  6  21  Hen.  VII.,  29. 
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It  was  no  unusual  course  at  this  time,  in  cases  of  death,  where 
the  prosecutor  thought  it  would  not  turn  out  to  be  felony,  to  lay 
the  indictment  as  for  homicide  se  defendendo,  or  otherwise,  as  the 
real  case  might  be.  On  an  indictment  of  this  kind,  and  an  appli- 
cation in  chancery  for  the  usual  pardon  under  the  statute  of 
Gloucester,*  some  Serjeants  were  of  opinion,  that  there  was  no  need 
of  a  pardon,  because  the  justices  ought,  they  said,  to  discharge 
the  party  without  an  arraignment ;  and  it  was  only  on  an  indict- 
ment for  felony,  and  after  the  jury  had  found  the  defendant  guilty 
se  defendendo,  that  the  above  application  was  requisite.  But  the 
justices  thought  otherwise,  namely,  that  the  indictment  should  be 
tried,  and  on  a  conviction,  a  pardon  should  be  had  to  save  the  for- 
feiture.2 

There  had  been  always  great  tenderness  towards  infants  who 
had  subjected  themselves  to  the  penalties  of  the  law  by  the  com- 
mission of  crimes.  The  rule,  however,  that  malitia  supplet  cetatem, 
seemed  to  be  founded  on  a  sensible  distinction,  and  was  universally 
adhered  to  in  after  times.  A  boy  of  nine  years  old  had  killed 
another  of  the  same  age,  and  confessed  the  fact ;  but  it  was  also 
found  that  when  he  had  committed  the  murder,  he  hid  the  body, 
and  made  an  excuse  for  the  blood  upon  him  as  if  it  had  followed 
from  some  accident  to  himself.  This  seemed  to  come  within  the 
construction  of  the  above  rule,  and  the  justices  were  of  opinion  he 
should  be  hanged.3  In  another  case,  where  two  boys  were  keeping 
sheep,  and  one,  being  between  ten  and  twelve  years  old,  killed  the 
other,  and  hid  the  body  among  the  corn,  and  confessed  the  whole 
fact,  the  execution  was  respited  for  the  opinion  of  the  justices, 
the  greater  part  of  whom  thought  he  should  be  hanged.4  If  a  blow 
was  given  in  one  county,  and  the  party  died  in  another,  an  appeal 
might  be  brought  in  either,  and  the  fact  would  be  tried  by  a  jury 
of  both  ;  but  an  indictment  in  such  a  case  (notwithstanding  some 
dictums  to  the  contrary)  5  would  lie  in  neither  county,  as  the 
jurors  have  authority  only  to  inquire  pro  corpore  comitaiUs,  and  no 
more.6 

It  has  not  fallen  in  our  way  to  say  anything  on  the  crime  of 
arson  since  the  reign  of  Edward  1.7  It  was  then  said  to  consist  in 
burning  the  corn  or  house  of  another  feloniously.  After  that  there 
is  an  entire  silence  in  our  books  as  to  the  nature  of  this  felony.  We 
find,  in  this  reign,  that  a  man  was  indicted  for  that  he  feloniously 
in  the  night  had  burnt  a  bam;  and  because  the  barn  was  adjoin- 
ing to  a  house,  this  was  held  a  felony  at  common  law,  and  the 
offender  was  hanged.8 

Some  questions  of  larceny,  similar  to  the  famous  one  in  the  time 
of  Edward  IV.,  were  again  agitated  in  this  reign.9    It     Lar 
was  propounded  by  Hussey,  who  was  then  chief  justice, 

1 1  Ch.  9.     Vide  ante,  vol.  ii.,  ex.  2  4  Hen.  VII.,  2.  s  3  Hen.  VII.,  1. 

4  3  Hen.  VII.,  12.  5  7  Hen.  VII.,  8. 

6  4  Hen.  VII.,  18  ;  6  Hen.  VII.,  10.  1  Vide  ante,  vol.  ii.,  u.  a. 

8  11  Hen.  VII.,  1,  s  Vide  ante,  vol.  ii. 
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whether,  if  a  shepherd  took  the  sheep,  or  a  butler  the  plate,  under 
his  care,  it  could  be  called  felony ;  he  himself  thought  it  was,  and 
related  the  case  of  a  butler  who  was  hanged  under  such  circum- 
stances :  to  which  a  similar  case  was  added  by  Haugh,  of  a  gold- 
smith, who  had  taken  some  things  that  were  intrusted  to  his 
charge.  In  answer  ta,  these,  Brian  argued  that  it  could  not  be 
felony,  because  neither  of  these  persons  could  be  said  to  take  the 
things,  vi  et  armis,  while  he  had  them  under  his  care :  and  of  this 
opinion  were  the  justices.1  This  was  giving  a  blow  to  the  deter- 
mination in  the  time  of  Edward  IV.,  and  expressly  contradicted 
some  cases  that  were  there  taken  for  settled  law,  and  argued  upon 
as  such — especially  that  of  the  butler.  However,  we  find  this  case 
of  the  butler  was  understood  otherwise  some  years  after,  and  a  dis- 
tinction was  taken  between  the  possession  a  butler  has  while  in  the 
master's  house,  and  the  possession  of  a  servant  intrusted  out  of  the 
house.  It  was  propounded  by  Serjeant  Pigot,  in  the  court  of  king's 
benqh,  to  Serjeant  Gutler,  in  this  way :  If  I  bail  a  bag  of  silver  to 
my  servant  to  keep,  and  he  goes  away  with  it,  can  this  be  felony  ? 
Cutler  said,  Yes ;  for  as  long  as  he  is  in  my  house,  or  with  me,  that 
which  I  have  delivered  to  him  is  adjudged  in  my  possession :  thus 
if  my  butler,  who  has  my  plate  in  his  custody,  runs  away  with  it., 
this  is  felony ;  the  same  if  a  person  having  the  care  of  my  horse 
goes  off  with  it ;  because  in  both  these  cases  the  thing  remained 
all  along  in  my  possession.  But  if  I  deliver  a  horse  to  my  servant 
to  ride  to  market,  and  he  rides  away  with  it,  this  is  no  felony ; 
because  he  came  by  the  lawful  possession  of  the  horse  by  delivery 
out  -of  my  custody.  The  same  if  I  give  him  a  bag  to  carry  to 
London,  or  to  pay  away  to  some  one,  or  to  purchase  something ;  if 
he  goes  away  with  these  it  would  not  be  felony,  because  they  were 
out  of  my  possession,  and  he  had  lawful  possession  of  them  himself. 
To  this  Pigot  assented,  adding  that  he  might,  in  all  these  cases, 
have  an  action  of  detinue  or  accompt ;  2  which  idea  of  possession 
is  consonant  to  one  of  the  principles  laid  down  in  the  case  so  often 
alluded  to.  Another  case  of  property  and  possession  was  also  con- 
formable with  an  opinion  delivered  in  the  foregoing  period,  namely, 
that  a  man  who  retook  his  own  goods  in  order  to  charge  the  bailee, 
was  guilty  of  felony.3 

It  was  common,  in  an  appeal  of  mayhem,  for  the  defendant  to 
pray  an  inspection  of  the  mayhem  assigned,  either  by  proper 
surgeons,  or  by  the  justices ;  and  the  opinion  given  by  either  was 
peremptory,  and  finally  determined  the  cause.4  It  seems  to  have 
rested  with  the  justices  whether  they  would  grant  such  inspection 
or  not ;  and  if  upon  examination  a  doubt  arose  whether  it  was  a 
mayhem  or  not,  the  justices  might  compel  the  party  to  refer  it  to 
the  country.5    Upon  the  occasion  of  a  felon  being  taken  out  of  the 

i  3  Hen.  VII.,  12.  *  21  Hen.  VII.,  14.  3  5  Hen.  VII.,  18. 

*  21  Hen.  VII.,  33.     On  a  former  ooeasion  it  waa  thought  not  to  be  uerenrotorv     6 
Hen.  VII.,  1.  'Ibid.,  40.  *        e     *' 
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officers'  hands  as  he  was  leading  to  execution,  it  was  submitted  to 
the  court  of  king's  bench,  whether  the  rescuing  a  felon  was  felony 
or  not ;  and  it  was  held,  that  such  rescuers  were  principal  f elons, 
and  not  accessories ;  and  it  was  said  to  have  been  so  determined  in 
the  reign  of  Edward  IV.  Such  rescue  must  appear  not  upon  the 
return  of  the  sheriff,  but  by  an  indictment.1 

The  question  which  had  been  so  long  agitated,  how  far  the  acces- 
sory should  be  favoured  by  the  clergy  or  other  privilege  of  the 
principal,  was  brought  forward  again  in  this  reign.  In  the  ex- 
chequer chamber,  before  all  the  justices,  it  was  debated  what 
should  be  done  where  the  principal  and  accessory  were  arraigned, 
and  both  found  guilty,  and  the  principal  demanded  a  book  before 
judgment  given.  Hussey  was  of  opinion  that  the  accessory  should 
have  no  advantage  of  this ;  for  if  a  principal  was  outlawed,  the 
accessory  should  be  put  to  answer,  though  the  principal  was  not 
attainted  of  the  felony,  but  only  of  the  contempt ;  but  it  was  held  by 
all  the  justices  and  Serjeants,  that  in  this  case  the  accessory  should 
be  dismissed.  To  this  the  reporter  adds,  that  where  the  principal 
confessed  the  fact,  and  demanded  a  book,  the  accessory  should  not 
be  arraigned,  because  no  judgment  was  passed  against  the  principal.2 
Notwithstanding  this,  we  find  in  the  same  year  that  the  common 
course  was  to  arraign  the  accessory,  and  if  he  was  found  guilty,  he 
was  hanged.3  This  point,  therefore,  still  remained  to  be  settled. 
It  was  the  opinion  of  the  justices  of  both  benches,  that  an  accessory 
before  the  fact,  though  acquitted,  yet  lost  his  goods,  if  he  fled,  the 
same  as  the  principal  felon  ;  but  not  the  accessory  after  the  fact.4 

It  had  formerly  been  made  a  question,5  how  far  an  heir  of  the 
appellant  might  have  execution  against  an  appellee,  when  once 
convicted  at  the  suit  of  the  appellant.  There  was  still  a  difference 
of  opinion  upon  this  point ;  some  considering  it  as  an  ancestral 
action,  of  which  the  heir  could  not,  consistently  with  the  analogy 
of  legal  reasoning,  be  deprived ;  others  again  looking  on  it  as  a 
remedy  for  a  personal  injury,  which  moritur  cum  persond.  Upon 
a  doubt,  as  in  a  former  case,  whether  a  scire  facias  on  such  a  record 
would  lie  against  the  heir  for  allowing  a  pardon,  a  decision  on  the 
principal  point  was  avoided,  by  determining  that  the  pardon  might 
be  allowed  without  it.6  The  contrary  opinions  that  had  been  started 
at  different  times,  on  the  admitting  a  defendant  to  become  a  provor, 
after  pleading  not  guilty,  were  settled  upon  the  following  distinc- 
tion :  that  on  an  indictment  he  might  be  admitted,  after  not  guilty, 
and  before1  verdict,  but  not  on  an  appeal.  7 

An  alteration  took  place  in  the  practice  of  dealing  with  prisoners 
who  challenged  the  number  of  thirty-six  jurors.  It  was  the  course 
in  the  reign  of  Edward  IV.  to  put  such  persons  to  the  penance. 
The  same  was  done  in  the  third  year  of  this  king  by  consent  of  all 

'lHeD.Vn.,6.  23Hen.  VII.,  1.  '3  Hid.,  12. 

*  4  Hen.  VII.,  18,  110.  5  Vide  ante,  vol.  ii  6  9  Hen.  VII.,  5. 
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the  justices,  except  Keble,  who  said,  this  being  an  appeal,  was  not 
a  case  within  the  statute  of  Westminster,1  which  only  speaks  of  the 
king's  suit.2  In  the  same  year  it  was  agreed  by  the  justices  of  both 
benches,  without  any  distinction  between  an  appeal  and  indictment, 
that  a  man  who  challenged  thirty-six  jurors  should  be  hanged,  and 
not  put  to  the  penance ;  and  it  was  resolved  that  this  should  be 
observed  as  the  practice  in  their  circfciits,3  notwithstanding  the  con- 
trary usage  in  former  reigns.  It  was  at  the  same  time  agreed,  that 
those  who  confessed  a  felony,  or  were  outlawed  or  abjured,  or  became 
provors,  should  not  make  their  purgation  before  the  ordinary. 

We  have  before  seen  what  the  courts  decided  respecting  sanc- 
tuary in  cases  of  treason.4    If  an  offender  fled  to  sanc- 

ano  nary.  ^^  -^  wag  no£  en0Ugh  t0  declare  that  he  came  there 
to  save  his  life,  but  to  add  that  he  had  committed  felony; 
though  it  was  not  requisite  that  he  should  name  the  special  nature 
of  the  felony  till  the  coroner  came.5  If  he  did  not  make  such  a 
general  declaration,  he  might,  without  ceremony,  be  dragged  from 
thence6 (a).  If  he  confessed  the  felony,  he  would  be  permitted  to 
remain  there  forty  days,  according  to  the  old  law.  But  what  is 
said  above  seems  to  be  confined  to  a  man  taking  sanctuary  in  a 

(a)  Early  in  the  reign  an  incident  in  its  legal  history  occurred,  very  significant  of 
coming  events.  It  would  seem  that  some  questions  had  been  raised  as  to  the  privi- 
lege of  sanctuary  at  Westminster  Abbey,  and  some  complaints  made  as  to  its  opera- 
tion in  affording  shelter  to  infamous  person;  for  in  the  Year-book  of  the  first  year 
we  find  that  the  abbot,  with  his  counsel,  Dr  Coke,  came  into  parliament,  and  showed 
the  privileges  of  the  place,  and  in  conclusion  he  was  advised  by  the  lords  spiritual 
and  the  judges  that  it  was  not  wise  in  him  to  make  his  franchises  and  liberties  mat- 
ter of  argument,  but  that  the  best  way  to  preserve  them  was  to  take  care  that  they 
Bhould  be  well  and  duly  kept,  and  that  wrong-doers  who  were  deceivers  of  the 
people,  by  colour  of  these  liberties,  should  be  corrected  (Year-book,  1  Men.  VII.,  fol. 
10).  Early  in  the  next  reign  this  matter  came  again  into  question  with  another 
closely  connected  with  it — privilege  of  clergy — and  it  had  in  the  result  a  fatal  issue 
for  these  privileges.  In  the  same  year,  the  very  first  year  of  this  reign,  occurred 
the  case  of  Humphrey  Stafford,  in  which  it  should  seem  that  privilege  of  sanctuary 
was  virtually  destroyed  in  cases  of  treason,  if  not  of  felony.  Stafford,  attainted  of 
treason,  took  sanctuary,  and  was  taken  therefrom  and  imprisoned  in  the  Tower,  and 
when  brought  to  the  bar  of  the  king's  bench,  pleaded  the  privilege.  Upon  that  the 
question  was  solemnly  discussed  before  all  the  judges,  and  they  gave  a  unanimous 
judgment  that  such  a  privilege  could  not  be  prescribed  for  without  an  origin  in  some 
charter  before  the  time  of  memory,  because  treason  so  exalted  itself  against  the  pre- 
rogative of  the  king  that  it  could  not  be  prescribed  for  per  se,  and  they  disregarded 
ancient  charters  before  the  time  of  memory,  not  allowed  within  time  of  memory 
and  gave  judgment  that  Stafford  be  executed  (Year-booh,  1  Hen.  VII.,  fol.  24).  It 
is  evident  that  the  principle  here  laid  down  was  fatal  to  sanctuary,  for  in  every  case 
it  was  against  the  royal  prerogative  of  justice.  But  this  was  not  all.  Next  term 
the  abbot  of  Abingdon  came  before  the  judges,  and  produced  the  ancient  charter 
on  which  his  claim  of  privilege  was  founded,  and  the  whole  matter  waB  gone  into  in 
the  exchequer  chamber,  and  the  judges  were  advised  that  they  should  not  determine 
it  without  having  conference  with  the  prelates,  as  it  chiefly  concerned  them.  But 
one  of  the  judges  at  once  said,  "  It  seems  to  me  that  it  would  be  best  for  us  to  confer 
among  ourselves,  and  to  see  that  we  understand  it.  For  it  appears  to  me  that  the 
matter  principally  arises  in  our  law.  For  there  can  be  no  franchise  without  grant 
from  the  king.  For  the  king  can  grant  that  any  person  who  enters  such  a  place 
having  committed  treason,  shall  not  be  taken  therefrom.    And  this  shows  that  it 

i  Vide  ante,  vol.  ii.,  c.  a.  2  3  Hen.  VII.,  2.  'Ibid    12 
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church ;  for  there  were  two  manner  of  sanctuaries ;  private,  as 
Westminster  Knoll,  and  the  like ;  and  general  sanctuaries,  as  every 
church.  If  a  man  fled  to  such  a  sanctuary  as  the  Westminster 
Knoll,  he  might  remain  undisturbed  for  life ;  but  if  he  chose  to 
abjure  within  the  forty  days,  the  coroner  was  to  appoint  him  a  day 
to  do  it.  The  law  of  sanctuary  is  laid  down  in  a  reading  of  this 
period  in  the  following  manner : — None  shall  take  sanctuary  but 
inpericulo  vitce,  as  for  treason,  felony,  or  the  like,  and  not  for 
debt ;  for  a  grant  or  prescription  to  have  sanctuary  for  debt  was 
against  law,  and  void.  But  the  reading  lays  down  a  strange 
quibble  to  evade  this ;  for  it  admits,  that  if  a  man's  body  was  in 
execution,  and  he  escaped,  and  came  to  a  sanctuary  ordained  as  a 
refuge  and  safeguard  for  a  man's  life,  he  should  have  benefit  there- 
of, iecaus^  by  long  imprisonment  his  life  might  be  in  jeopardy.  If 
a  church  was  suspended  for  bloodshed,  he  who  took  it  as  a  sanc- 
tuary for  felony, should  still  enjoy  it  for  forty  days.  It  was  held 
that  abjuration  for  felony  discharged  all  felonies  done  before  the 
abjuration.  A  man  could  not  abjure  for  petty  larceny,  but  only 
for  such  felonies  as  induced  the  pain  of  death.1 

It  was  the  opinion  of  the  judges,  that  if  the  ordinary  would  not 

can  be  done  without  the  assent  of  pope  or  biBhop,  and  that  the  pope  cannot  do  it 
■within  this  realm.  For  to  pardon  or  dispense  with  treason  pertains  exclusively  to 
the  king.  And  a  place  of  safety  is  as  a  privilege,  not  as  sanctuary.  But  when  the 
pope  has  consecrated  the  place,  then  it  is  sanctuary,  and  not  before  ;  and  then  the 
pope  can  give  sentence  of  excommunication  or  other  spiritual  penalties  against  those 
who  infringe  upon  it.  But  the  principle  of  protection  arises  by  our  law  of  which 
the  cognizance  belongs  to  us.  And  so  we  know  what  our  law  is  in  the  case,  and 
ought  not  to  remit  to  the  prelates."  This  view  was  approved  of  by  the  judges'.  It 
was  then  proposed  that  the  counsel  for  the  abbot  should  argue  the  question  before 
them  ;  but  they  objected  that,  as  no  case  was  actually  before  them,  it  would  be  irre- 
gular and  extrajudicial  to  declare  their  opinions  upon  the  subject.  What  regard 
was  paid  to  the  privileges  of  the  church  at  this  period  may  be  shown  by  a  single  but 
significant  case  from  the  reports  of  the  reign.  At  a  gaol-delivery  at  Southwark 
before  Sir  Thomas  Frowike,  the  chief  justice,  two  were  indicted  of  felony,  and  they 
pleaded  that  they  had  been  taken  out  of  sanctuary  by  certain  persons,  and  prayed  to 
be  restored.  They  were  told  by  the  chief  justice  to  plead  to  the  felony,  but  (as  is 
conceived  quite  rightly)  declined  to  do  so  ;  for  if  they  had  been  taken  out  of  sanc- 
tuary they  were  not  bound  to  plead,  and  they  might  justly  decline  to  plead  until  it 
was  determined  whether  or  not  they  were  bound  to  plead.  It  was  found  that  they 
had  not  been  taken  out  of  sanctuary,  and  thereupon,  without  their  being  called  upon 
to  plead  in  bar,  judgment  was  given  that  they  should  suffer  the  terrible  tortures  of 
the  peine  forte  et  dure,  and  be  slowly  crushed  or  starved  to  death.  The  judgment 
given  was  that  they  be  taken  to  the  gaol  whence  they  had  come,  and  that  then  they 
should  be  laid  down  upon  the  ground,  and  that  so  much  weight  should  be  put  upon 
them  as  they  could  suffer,  and  more,  and  that  they  should  have  nothing  to  eat  or 
drink  but  bread  and  water;  and  that  so  they  shall  be  kept  continually  until  they 
died — "  et  qyCils  essint  continuont  tanque  Us  sont  marts"  (21  Hen.  YII.,Keilway,  70). 
That  such  a  judgment  could  be  given  according  to  law  would  of  itself  be  sufficient 
to  characterise  the  age  as  one  of  cruelty  and  barbarity  ;  but  that  such  a  judgment 
should  have  been  given  against  men  unnecessarily,  and,  as  it  should  seem,  illegally, 
at  all  events,  contrary  to  the  intent  and  spirit  of  the  law,  which  reserved  this  terrible 
penalty  for  those  who  culpably  and  obstinately  refused  to  plead,  shows  the  degraded 
character  of  the  judges.  And  finally,  that  such  an  arbitrary,  cruel,  and  illegal 
judgment  should  have  been  given  against  men  who  had  set  up  a  privilege  of  the 
church,  showed  the  hostility  of  the  lawyers  to  the  church. 

1  New  Cases,  79. 
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permit  a  clerk  to  make  his  purgation,  the  king  might  command  it 
by  -writ.1 


Henry  is  celebrated  by  his  historian2  for  the  many  excellent 

King  and     laws  he  caused  to  be  made  (a).    He  was  not  less  atten- 

govemment.  ftve  t0  the  regular  execution  of  his  laws  when  made.   In 

(a)  This  historian  was  Lord  Bacon,  and  the  statement  is  not  to  be  relied  upon,  and 
is  indeed  not  reconcilable  with  the  truth  of  legal  history,  as  Bhown  by  the  irrefragable 
evidence  of  the  statute-book.  The  first  laws  passed  in  Henry's  reign  as  to  fines  and 
uses,  were  simply  in  persuance  of  laws  passed  by  his  predecessor,  whom  Bacon  is 
obliged  to  acknowledge  was  a  good  law-maker  (Hist.  Hen.  VII.,  fol.  2).  Although,. 
following  Lord  Bacon,  Hume  and  other  historians  have  lauded  the  king  for  a  far- 
reaching  and  sagacious  policy  in  framing  the  statute  of  fines,  so  as  to  allow  of  alien- 
ations of  estates  tail,  and  thus  to  destroy  the  power  of  the  nobility,  it  is  a  simple- 
fact  that,  so  far  from  its  having  been  intended  to  have  such  an  effect,  it  appears  to  have- 
been  a  doubtful  point  whether  it  had  the  effect  of  barring  an  estate  tail .  Hume  points 
out  that  this  was  the  era  of  arbitrary  power.  "  The  power  of  the  kings  of  England 
had  always  been-  somewhat  irregular  and  discretionary,  but  was  scarcely  ever  so  abso- 
lute during  any  former  reign,  at  least  after  the  establishment  of  the  Great  Charter,, 
as  during  that  of  Henry.  Besides  the  advantage  derived  from  the  personal  character 
of  the  man,  he  came  to  the  throne  after  long  and  bloody  civil  wars,  which  destroyed 
all  the  great  nobility,  who  alone  could  resist  the  encroachments  of  his  authority.. 
The  people  were  tired  with  discord  and  intestine  convulsions,  and  willing  to  submit 
to  usurpations-,  and  even  to  injuries,  rather  than  plunge  themselves  anew  into  like- 
miseries.  The  fruitless  efforts  made  against  him  served  always  to  confirm  his 
authority.  As  he  ruled  by  a  faction,  and  the  lesser  faction,  all  those  on  whom  he 
conferred  offices,  sensible  that  they  owed  everything  to  his  protection,  were  willing 
to  support  his  power,  though  at  the  expense  of  justice  and  national  privileges.  These- 
were  the  chief  causes  which,  at  this  time,  bestowed  on  the  crown  so  considerable  an 
addition  of  prerogative,  and  rendered  the  present  reign  a  kind  of  epoch  in  the 
English  constitution  "  (Hist.  Eng.,  vol.  iii.,  c.  xxvi.)  The  particular  object  to  which  this- 
king  turned  his  arbitrary  power  was  the  amassing  of  treasure  by  the  use  or  abuse  of 
laws.  The  whole  system  of  the  feudal  law  which  still  prevailed  was  turned  into  a 
scheme  of  oppression.  But  the  chief  means  of  oppression  employed  by  these  minis- 
ters were  the  penal  statutes,  which  were  rigidly  put  into  execution  against  all  men. 
Informers  and  inquisitors  were  encouraged,  and  no  difference  was  made  whether  the 
statutes  were  beneficial  or  hurtful.  The  sole  end  of  the  king  and  his  ministers  was 
to  amass  money,  and  bring  every  one  under  the  lash  of  their  authority  (Hist.  Eng., 
vol.  iii.,  c.  lxi.)  There  was,  it  will  be  observed,  no  illegality  in  all  their  acts,  and 
nothing  contrary  to  the  letter  of  the  law,  however  contrary  to  its  spirit.  The  laws  were 
put  in  force  in  a  harsh  and  oppressive  manner,  but  still  they  were  put  in  force;  and 
the  law  itself  was  used  for  purposes  of  oppression.  Indeed,  one  great  lesson  of  the 
reign  is,  how  far  law  may  be  so  perverted  and  abused  without  absolute  illegality. 
Lord  Bacon,  quoted  by  Hume,  thus  describes  how  martial  law  was  exercised  in  this 
reign : — "  The  king  made  a  progress  into  the  northern  parts,  where  a  strict  inquiry  was 
made  after  those  who  had  assisted  and  favoured  the  rebels.  The  punishments  were 
not  all  sanguinary.  The  king  made  his  revenge  subservient  to  his  avarice.  Heavy 
fines  were  levied  upon  the  delinquents.  The  proceedings  of  the  courts,  and  even  the 
courts  themselves,  were  arbitrary.  Either  the  criminals  were  tried  by  commissioners 
appointed  for  that  purpose,  or  they  suffered  punishment  by  a  sentence  of  court- 
martial  "  (Hist.  Eng.,  vol.  iii.,  c.  xxv.,  fol.  291).  It  appears  that  the  historian  did  not 
conceive  this  to  have  been  illegal,  for  in  a  note  he  points  out  that  the  office  of  con- 
stable was  not  limited  to  times  of  war,  and  so  was  in  direct  contravention  of  Magna 
Charta  (Note  H,  p.  290).  But  it  has  always  been  a  doctrine  of  our  law,  that  rebel- 
lion is  war.  Constitutional  law,  however,  was  still  in  a  rude  and  undeveloped  state. 
The  characteristic  of  this  long  period,  however,  was  transition,  and  gradual  change 
from  the  ancient  system  to  the  germB,  at  least,  of  the  modern.  .  There  waB  nothing 

1 15  Hen.  VII.,  9.  2  Lord  Bacon. 
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the  first  year  of  his  reign,  at  the  close  of  the  parliament,  he  devised 
an  oath,  binding  all  persons  who  took  it  to  observe  the  execution 
of  several  statutes.  We  are  told,  that  not  only  those  of  the  house- 
hold, but  those  of  the  House  of  Commons,  came  before  the  king 
.  .and  lords,,  and  took  this  oath.  After  these,  the  peers,  both  spiritual 
and  temporal,  were  asked  by  the  chancellor,  whether  they  were 
willing  to  take  the  oath ;  who  all  answering  that  they  were  ready, 
it  was  read  to  them ;  and  every  lord  spiritual  laying  his  right  hand 

in  which  this  transition  was  more  remarkable  than  in  respect  to  those  two  great 
incidents  of  the  middle  ages, — villenage,  and  the  feudal  system,  with  its  oppressive 
features  of  wardships  and  marriages.  As  regards  villenage,  it  has  been  seen  that,  by 
the  ancient  law,  if  the  lord  granted  the  villein  any  estate,  even  for  a  year,  or  recog- 
nised him  as  having  any  of  the  rights  of  a  freeman,  the  villein  was  pro  facto  emanci- 
pated ;  and  numerous  cases  in  the  Year-books  illustrate  this.  It  has  also  been 
seen,  that  in  the  reign  of  Edward  IV.  judicial  decisions  had  secured  the  legal  estates 
of  the  copyholders,  the  representatives  of  the  better  order  of  the  villeins.  During  the 
period  on  which  we  are  now  entering,  the  gradual  process  of  emancipation  went  on  very 
rapidly,  and  villenage  became  obsolete  and  extinct  amongst  those  who  were  formerly 
accustomed  to  receive  it.  A  commutation  was  accordingly  made,  in  rents  for 
services,  and  in  money-rents  for  those  in  kind  ;  and  as  men  discovered  that  their 
farms  were  better  cultivated  when  the  farmer  enjoyed  a  security  in  his  possession, 
the  practice  of  granting  leases  to  the  peasant  began  to  prevail,  which  entirely  broke 
the  bonds  of  servitude,  already  much  relaxed  from  the  former  practice.  After  this 
manner  villenage  went  gradually  into  diBuse.  The  interest  of  the  master,  as  well 
as  that  of  the  slave,  concurred  in  this  alteration.  The  latest  laws  which  we  find  in 
England  for  enforcing  or  regulating  this  species  of  servitude,  were  enacted  in  the 
reign  of  Henry  VII.  And  although  the  ancient  statutes  on  the  subject  remained 
unrepealed  by  parliament,  it  appears  that  before  the  end  of  Elizabeth  the  distinc- 
tion of  villeins  and  freemen  was  totally,  though  insensibly,  abolished,  and  that  no 
person  remained  in  the  state  to  which  the  former  laws  could  be  applied  {Hist.  Eng., 
vol.  iii.,  c.  xxiii.)  Thus,  says  the  historian,  personal  freedom  became  general,  which 
paved  the  way  for  political  or  civil  liberty  (Ibid.)  It  prepared  the  way  for  it,  but  the 
process  itself  was  slow,  and  occupied  the  whole  period  of  a  century,  the  entire  dura- 
tion of  a  dynasty ;  but  it  commenced  with  the  reign  of  Henry  VII.,  and  there  are  no 
two  features  of  that  reign  more  remarkable  than,  on  the  one  hand,  the  tendency  to 
diminish  the  power  of  the  feudal  nobility,  and,  on  the  other  hand,  to  elevate  and 
emancipate  the  villeins.  The  latter  object  was  left  to  the  gradual  process  of  change, 
arising  from  the  altered  usages  of  the  age.  The  former  object  was  attained  by. the 
measures  which  the  ascendency  of  the  crown  enabled  it  to  pass,  for  dispersing  those 
bands  of  retainers  which  formed  the  strength  of  the  nobility.  Hume  observes,  upon 
the  stringency  of  the  measures  passed  in  the  reign  of  Henry  VII.  against  the  practice 
of  having  retainers  ,"The  Star  Chamber  exercised  an  arbitrary  power  of  fining  and 
imprisoning  juries  who  acquitted  prisoners  in  state  trials.  And  indeed  there  scarcely 
occurs  an  instance  during  all  these  reigns  that  the  sovereign  or  his  ministers  were 
ever  disappointed  in  the  issue  of  a  prosecution.  Timid  juries,  and  judges  who  held 
their  offices  during  pleasure,  never  failed  to  second  all  the  views  of  the  crown.  And  as 
"the  practice  was  anciently  common  of  fining,  imprisoning,  or  otherwise  punishing 
r  the  jurors,  merely  at  the  discretion  of  the  court,  for  finding  a  verdict  contrary  to 
the  direction  of  these  dependent  judges,  it  is  obvious  that  juries  were  then  no  man- 
ner of  security  to  the  liberty  of  the  subject"  (Ibid.)  Well  might  the  historian 
observe  that  the  government  of  England  during  that  age  bore,  in  this  respect, 
some  resemblance  to  that  of  Turkey — that  the  sovereign  possessed  every  power 
except  that  of  imposing  taxes  (Ibid.)  One  great  feature  of  the  legal  history  of 
'<  the  reign  is  the  sanction  given  by  statute  to  the  arbitrary  jurisdiction  of  the  Star 
'  'Chamber,  which,  although  by  the  statute,  as  Lord  Bacon  says,  pointed  at  the 
■  suppression  of  force  and  violence,  such  as  disturbed  the  peace  of  the  kingdom,  was 
afterwards  made,  by  the  subsequent  sovereigns  of  the  dynasty,  a  fearful  and 
formidable  engine  of  arbitrary  power.  The  jurisdiction  of  the  king's  council  no 
doubt  had  existed  in  former  reigns,  and  ever  since  the  Conquest,  but  it  had  never 
been  exercised  and  developed  as  it  was  in  this  and  the  subsequent  reigns.  Even  in 
*  this  reign  it  appears  to  have  commenced  its  arbitrary  proceedings,  for  we  find  in  the 
VOL.  III.  N 
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on  his  breast,  and  every  temporal  lord  on  the  book  of  gospels,  swore 
to  observe  and  perform  the  same.  The  substance  of  the  oath  was— 
not  to  harbour  felons  ;  not  to  retain  any  one  by  indenture  or  oath, 
contrary  to  the  statutes  of  liveries  ;  not  to  encourage  maintenance, 

"Treatise  on  the  Star  Chamber"  that  a  member  of  parliament  was  summoned  before  it 
and  directed  to  appear  de  die  in  diem.  And,  as  our  author  observes,  it  became  the 
happiest  instrument  of  arbitrary  power  that  ever  fell  under  the  management  of  an 
absolute  sovereign,  as  may  be  seen  in  the  history  of  the  princes  of  the  house  of 
Tudor,  who  owed  the  maintenance  of  their  high  prerogatives  principally  to  the  aid 
of  this  tribunal.  This,  then,  was  the  epoch  of  arbitrary  power.  Throughout  the 
history  of  this  dynasty  an  entire  identity  of  principle  and  policy  will  be  observed. 
Thus,  in  the  reign  of  Elizabeth  we  find  Lord  Burleigh  recommending  to  the  queen 
that  she  should  erect  a  court  for  the  correction  of  all  abuses,  and  should  confer  on 
the  commissioners  a  general  inquisitorial  power  over  the  whole  kingdom  ;  and  he 
set  before  her  the  example  of  her  own  grandfather,  Henry  VII.,  who  by  such 
methods  extremely  augmented  his  revenue ;  and  he  proposed  that  the  new  court  should 
proceed  as  well  by  the  direction  and  ordinary  course  of  the  laws  as  by  virtue  of  her 
supreme  and  absolute  power  for  whatever  law  provided  {Hume's  Hist.,  vol.  v.,  App.  3). 
So  the  same  minister  proposed  the  resumption  of  the  system  of  benevolences  or 
forced  loans  adopted  by  Henry  VII.  and  Henry  VIII.,  although  acknowledged  to  be 
illegal  {Ibid.)  Thus  the  character  of  this  reign  was  that  of  the  dynasty ;  and  it  was 
unmistakably  the  era  of  arbitrary  power,  which  extended  throughout  its  duration. 
So,  again,  that  power  of  exercising  martial  law,  which  had  been  first  set  up  as  a 
kind  of  permanent  means  of  civil  government  under  Edward  IV.,  was  exercised  all 
through  these  reigns,  at  the  pleasure  of  the  sovereign,  in  time  of  peace,  and  after  the 
suppression  of  rebellion.  It  was  exercised  at  pleasure  by  Henry  VII.  and  Henry 
VIII.  The  parliament  in  the  reign  of  Edward  VI.  acknowledged  the  jurisdiction  of 
the  marshal's  court  to  be  part  of  the  law  of  the  land  (7  Edw.  VI.,  c.  xx.),  and  martial 
law  was  exercised  with  the  utmost  severity  in  the  reign  of  Elizabeth,  not  only  after 
any  rebellion,  but  even  on  occasions  of  mere  civil  commotion  or  disturbance.  Nor 
was  there  indeed  much  difference  between  trial  by  court-martial  and  by  the  ordinary 
civil  tribunals ;  for  while  so  many  terrors  hung  over  the  people,  no  jury  durst  have 
acquitted  a  man  when  the  court  was  resolved  to  have  him  condemned  (Hume,  vol.  v., 
App.  3).  "  The  king's  ministers,"  says  Bacon,  "  were  privy  counsellors  and  lawyers, 
who  turned  law  and  justice  into  wormwood  and  rapine"  (Hist.  Hen.  VII.)  "The 
means  of  exaction,"  says  Sir  James  Mackintosh,  "chiefly  consisted  in  the  fines  in- 
curred by  slumbering  laws,  in  commuting  for  money  penalties  which  fell  on  unknowing 
offences,  and  in  the  sale  of  pardons  and  amnesties.  No  man  could  be  sure  that  he 
had  not  incurred  mulcts  or  other  grievous  penalties  by  some  of  those  numerous  laws 
which  had  so  fallen  into  disuse,  by  their  peculiar  and  vexatious  nature,  as  to  strike 
before  they  warned  "  (Hist.  Eng.,  vol.  xi.,  c.  iii.)  Thus  the  law  was  used  as  an  engine 
of  oppression  and  a  weapon  of  rapine  ;  and  it  was  seen  how  powerless  are  the  mere 
forms  of  law  when  not  protected  by  the  spirit  of  independence,  the  guarantees  of 
law,  and  the  reality  of  justice.  Our  author  observes  that  Henry  VIII.,  through  the 
whole  of  his  reign,  enjoyed  the  full  gratification  of  his  absolute  will  and  caprice,  and 
that  a  concurrence  of  events  enabled  him,  beyond  the  example  of  any  of  his  prede- 
cessors, to  tyrannise  over  all  ranks  of  men,  and  even  over  the  laws  themselves,  or  to 
cause  such  laws  to  be  made  as  would  warrant  every  act  of  power,  and  that  he  estab- 
lished an  absolute  dominion  over  law  and  justice  (c.  xxx.)  But  that  was  only  carrying 
out  the  policy  of  his  father,  who  boasted  that  he  governed  the  law  by  means  of  his 
lawyers,  and  who  was  enabled  to  do  this  by  the  absolute  power  established  by  Edward 
IV.  Mr  Hallam  very  truly  says  of  the  reign  of  Edward  IV.  that  it  was  a  reign  of 
terror  (Hist,  of  the  Middle  Ages)  ;  and  there  can  be  no  difficulty  in  tracing  its  con- 
tinuance through  the  reigns  of  the  Tndor  dynasty,  or  the  identity  of  the  means 
by  which  it  was  established.  A  glance,  for  instance,  at  the  precedents  of  indict- 
ments for  treason  in  those  reigns  and  that  of  Edward  IV.  will  serve  to  illustrate 
this  very  Btrongly.  (They  are  to  be  seen  in  Pyne's  case,  Cro.  Car.,  189).  The 
policy  of  this  reign  was  in  pursuance  of  that  of  Edward  IV.,  and  it  was  pur- 
sued still  more  ruthlessly  in  the  next.  Except  part  of  the  statutes  as  to  privilege 
of  clergy,  it  would  be  difficult  to  discover  any  legislation  of  this  reign  at  all 
entitled  to  be  called  original.  There  is  some  truth  in  another  statement  of  the 
author,  that  the  king  was  attentive  to  the  execution  of  the  laws.      This  was 
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nor  embracery,  nor  riots,  nor  unlawful  assemblies  ;  not  to  prevent 
the  execution  of  the  king's  writs  ;  nor  let  to  bail  or  mainprise  any 
felons.1 
A  precaution  like  this  at  once  shows  the  king's  solicitude  for  the 

the  king's  own  description  and  idea  of  his  policy,  for,  on  the  occasion  alluded 
to  by  our  author,  he  said  that  there  were  plenty  of  excellent  laws,  and  that  all 
that  was  necessary  was  their  due  execution.  This,  indeed,  was  the  distinguishing 
feature  of  the  era— a  rigid  execution  of  the  laws.  But  it  did  not  commence 
in  his  reign.  In  the  reign  of  Edward  IV.  this  execution  of  the  laws  is  to  be 
observed,  and  the  statutes  of  liveries,  for  instance,  were  enforced.  The  statutes  o  E 
liveries  themselves  were  passed  in  previous  reigns ;  and  though  several  were  passed 
in  the  present  reign,  they  were  only  by  way  of  addition,  extension,  or  explanation. 
They  had  been  of  little  effect,  because  they  had  not  been  put  in  execution  ;  and  the 
great  change  which  characterised  this  era  was,  that  the  laws  were  henceforth  exe- 
cuted. The  movement  for  that  object  had  commenced  in  the  reign  of  Edward  IV., 
and  it  was  continued  in  the  present  reign.  There  was,  indeed,  one  great  matter  in 
which  this  reign  was  distinguished  in  that  respect,  and  that  was  in  the  sanction 
given  by  statute  to  the  arbitrary  jurisdiction  of  the  Star  Chamber,  the  effect  of  which 
was  most  powerful  in  compelling  a  due  execution  of  the  laws,  by  holding  its  terrors 
over  those  whose  duty  it  was,  either  as  magistrates  or  jurors,  to  execute  the  laws. 
Nor  was  it  only  under  martial  law  that  men  found  the  law  no  protection  to  their 
lives ;  the  ordinary  tribunals,  in  the  absence  of  any  guarantee  by  the  power  of  par- 
liament, were  equally  servile,  and  men,  not  only,  as  Bacon  say,s,  of  the  meaner  sort, 
but  of  the  noblest  rank,  were  liable  to  be  summarily  convicted  and  executed  without 
legal  cause— as  for  the  mere  speaking  of  vague  words  reflecting  on  the  king,  or  on 
his  title.  Thus  it  was  that  Stanley  was  executed,  just  as  Buckingham  was  executed 
in  the  next  reign,  for  mere  words,  which  the  judges  deemed,  as  Bacon  states, 
afforded  no  evidence  of  any  treasonable  intent  {Hist.  Hen.  VII.,  fol.  77).  The  effect 
of  such  executions,  as  Lord  Bacon  tells  us,  was  to  produce  great  terror  among  all 
the  king's  subjects,  insomuch  as  no  man  thought  himself  secure  (Ibid.,  79).  Thus, 
in  short,  the  sanguinary  and  arbitrary  policy  of  the  king  established  a  reign  of  terror. 
The  same  policy  was  pursued  by  his  successor ;  the  same  reign  of  terror  pervaded 
the  whole  history  of  the  dynasty.  .  The  worst  part  in  the  jurisdiction  of  the  Star 
Chamber  was  its  interference  with  juries,  who  were  liable,  even  in  criminal  eases,  to 
arbitrary  fine  and  imprisonment  if  they  gave  verdicts  against  the  crown.  This  more 
than  anything  else  tended  to  make  the  crown  absolute.  In  an  age  when  juries  them- 
selves were  tampered  with  and  coerced,  even  trial  by  jury  failed  as  a  protection  to 
the  oppressed.  "  Juries  themselves,"  says  Hume,  "  when  summoned,  proved  but  small 
security  to  the  subject,  being  browbeaten  by  the  oppressors,  nay,  fined,  imprisoned, 
and  punished,  if  they  gave  sentence  against  the  inclination  of  the  ministers  "  (Hist. 
Eng.,  vol.  iii.,  c.  xxvi.)  "  They  imprisoned  and  fined  juries  who  hesitated  to  lend  their 
aid  when  it  was  convenient  to  seek  it "  (Mack.  Hist.  Eng.,  vol.  xii.,  o.  iii.)  "  It  was  often 
more  prudent  to  compound  by  money,  even  under  false  accusations,  than  to  brave 
the  rapacity  and  resentment  of  the  king  and  his  tools  "  (Ibid.)  The  author  recog- 
nised that  the  pursuit  of  arbitrary  power  was  the  policy  of  the  dynasty ;  that  the  spirit 
and  policy  of  all  the  six  reigns  of  this  dynasty  were  the  same,  is  shown  in  the  most 
simple  yet  striking  manner  by  the  fact  that,  for  the  most  part,  their  ministers  were 
the  same.  The  Marquis  of  Winchester,  as  Sir  J.  Mackintosh  remarks,  who  had 
served  Henry  VII.,  retained  office  under  every  intermediate  government,  until  he 
died  in  office  under  Elizabeth,  having  been  the  principal  promoter  in  the  council  of 
the  persecutions  of  the  Protestants  under  Mary  (Mack.  vol.  iii.,  c.  vi. ;  Fox,  vol.  iii., 
308  ;  Strype,  vol.  iii.,  217;  Burnet,  vol.  ii.,  Rec.  2851 ;  Lingard,  vol.  v.,  c.  vi.)  Herbert, 
whom  Henry  VIII.  enriched  by  a  grant  of  the  monastery  of  Wilton,  and  ennobled 
by  the  title  of  Earl  of  Pembroke,  had  with  open  arms  devoted  himself  to  every  sove- 
reign, received  the  nuns  at  Wilton,  cap  in  hand,  when  they  were  restored  by  Mary, 
and  drove  them  out  with  a  horsewhip  when  again  suppressed  under  Elizabeth 
(Mack.  vol.  iii.,  c.  vi.)  Sir  William  Petre  was  secretary  of  state  under  Henry  VIII. 
and  his  three  children,  giving  an  equal  support  to  the  persecutions  of  the  Catholics 
by  Protestant  sovereigns,  or  of  Protestants  by  Catholic  sovereigns.  The  ministers  of 
Henry  VII.  were  retained  by  Henry  VIII.,  and  their  successors  were  men  of  the  same 
stamp,  and  pursued  the  same  policy — a  policy  of  absolute,  inexorable  tyranny. 
1  Pari.  Hist.,  vol.  ii.,  419. 
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due  execution  of  justice,  and  the  protection  it  needed  in  times  when 
great  men,  instead  of  promoting,  Bad  been  more  used  to  defeat,  the 
effects  of  it  by  force  and  cabal. 

It  is  said  that  Henry,  being  entertained  at  the  "Earl  of  Oxford's 
with  great  state,  at  his  departure  expressed  astonishment  at  the 
number  of  servants  in  liveries  and  badges  he  saw  waiting ;  but 
being  informed  by  his  host  that  they  were  his  retainers  come  to  do 
him  honour,  he  told  him  he  would  not  have  his  laws  broke  before 
his  face,  and  that  his  attorney  must  speak  with  him.  It  is  said  the 
earl  paid  15,000  marks  as  a  composition  for  this  offence.  In  every 
transaction  of  this  king  there  is  a  regard  shown  by  him  to  the  laws. 
Though  no  prince  was  more  jealous  of  his  prerogative,  or  took 
greater  pains  to  gratify  his  love  of  money,  than  Henry,  yet  in  all 
instances  where  these  two  grand  interests  were  concerned,  he  still 
proceeded  under  the  sanction  of  law. 

In  the  seventh  year  of  his  reign  he  revived  benevolences,  invented 
first  by  Edward  IV. ;  but,,  more  wary  than  that  prince,  he  did  it 
by  consent  of  parliament,  and  raised  great  sums  in  that  way.  He 
strictly  enforced  all  penal  statutes  which  would  contribute  any- 
thing towards  his  exchequer  ;  with  the  same  view  he  caused  pro- 
secutions to  be  instituted  on  many  old  and  forgotten  laws.  These 
legal  oppressions,  if  they  may  be  so  called,  were  carried  to  a  great 
height  in  the  latter  part  of  his  reign,  which  rendered  him  extremely 
unpopular  ,*if  not  odious  (a) ;  and  subjected  his  two  agents  in  those 

(a)  Empson,  it  appears,  was  a  lawyer,  for  in  Dyer's  Reports,  in  the  sixth  year  of 
Henry  VIII.,  there  is  this  curious  case  : — Empson  avowed  for  a  rent-charge  granted 
to  him  by  a  stranger,  pro  consiUo  impendendo  ;  plea  in  bar  that  the  avowant,  Empson, 
was  attainted  of  treason,  and  committed  to  the  Tower  ;  and  grantor  had  need  of 
counsel,  and  could  not  get  access  to  him.  On  demurrer  to  this  plea,  Empson,  the 
avowant,  had  judgment ;  for  that  the  rent  could  not  be  forfeited  ;  also,  that  being  in 
prison,  he  could  give  counsel  as  well  as  if  at  large,  and  no  default  was  assigned  in 
him  (Dyer' 's  Reports,  fol.  2).  Lord  Bacon  says: — "And  it  may  justly  be  suspected 
that  as  the  king  did  excel  in  good  commonwealth  laws,  so  nevertheless  he  had  in 
secret  a  design  to  make  use  of  them  as  well  for  collecting  of  treasure  as  for  correct- 
ing of  manners"  (87).  "And  somewhat  towards  the  end  of  the  reign,"  continues  the 
historian,  "  he  had  gotten  for  his  purpose  two  instruments,  Empson  and  Dudley  who 
being  lawyers  in  science,  and  privy  councillors  in  authority,  turned  law  and  justice 
into  wormwood  and  rapine.  For,  first,  their  manner  was  to  cause  divers  subjects  to 
be  indicted  of  certain  crimes,  and  so  set  forth  to  proceed  in  form  of  law  but  when 
the  bills  were  found,  then  presently  to  commit  them.  And,  nevertheless,  not  to 
produce  them  in  any  reasonable  time  to  their  answer,  but  to  suffer  them  to  languish 
long  in  prison,  and  by  sundry  artificial  terrors  to  extort  from  them  great  fines  and 
ransoms,  which  they  termed  compositions  and  mitigations.  Neither  did  they  (towards 
the  end)  observe  so  much  as  the  half-face  of  justice  in  proceeding  by  indictment  but 
sent  forth  their  precepts  to  attach  men,  and  convene  them  before  themselves  and 
some  others  at  their  private  houses,  as  a  court  of  commission ;  and  there  used  to 
shuffle  up  a  summary  proceeding  by  examination,  without  trial  of  jury,  assuming  to 
themselves  there  to  deal  both  in  pleas  of  the  crown  and  controversies  civil.  Then  did 
they  also  use  to  enthral  and  charge  the  subjects'  lands  with  tenures  in  capite  by  find- 
ing false  offices,  and  thereby  to  work  upon  them  for  wardships,  liveries,'  former 
services,  and  alienations  (being  the  first-fruits  of  those  tenures),  refusing,  upon  divers 
pretexts  and  delays,  to  admit  men  to  traverse  those  offices,  according'  to  the  law 
Nay,  the  king's  wards,  after  they  had  attained  their  full  age,  could  not  be  suffered  to 
have  livery  of  their  lands  without  paying  excessive  fines,  far  exceeding  all  reasonable 
rates.    They  did  also  vex  men  with  informations  of  intrusions  upon  scarce  colourable 
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prosecutions,  Empson  and  Dudley,  to  a  severe  account  in  the  sub- 
sequent reign. 

The  new-modelling  of  the  Star  Chamber  fell  in  with  Henry's 
whole  plan.  It  at  once  served  to  secure  his  prerogative,  by  enforc- 
ing among  all  ranks  of  people  a  strict  obedience  to  the  laws ;  and 
became  a  source  from  whence  he  was  always  deriving  pecuniary 
supplies.  The  penalties  in  that  court  used  to  run  very  high.  It 
is  related,  that  Sir  William  Capel,  an  alderman  of  London,  was 
fined  in  £2743 — an  immense  sum  in  those  days  ! — and  he  was 
obliged  to  compound  for  £1615.  This  is  mentioned  only  as  one 
instance  of  these  proceedings.  Where  criminal  prosecutions  did 
not  produce  fines,  the  king  used  to  make  them  turn  to  account,  by 
remitting  corporal  pains  for  pecuniary  compensations  to  be  paid  to 
himself. 

Notwithstanding  the  bad  use  sometimes  made  of  severe  laws,  it 
cannot  be  denied  that  the  temper  and  designs  of  Henry  contributed 
to  establish  the  laws  in  their  full  force,  and  to  render  the  adminis- 
tration of  justice  more  regular  and  effectual.  While  this  had  a 
good  influence  on  the  order  and  peace  of  society,  it  levelled  all 
ranks  of  men  under  the  same  submission  to  lawful  authority.  The 
executive  magistrate,  in  the  person  of  Henry,  increased  in  power 

titles.  When  men  were  outlawed  in  formal  actions,  they  would  not  permit  them  to 
purchase  their  charters  of  pardon  except  they  paid  great  and  intolerable  sums,  stand- 
ing upon  the  strict  point  of  law,  which,  upon  outlawries,  gives  forfeiture  of  goods. 
Nay,  contrary  to  all  law  and  colour,  they  maintained  the  king  ought  to  have  the  half 
of  men's  lands  and  goods,  during  the  space  of  full  two  years,  for  a  penalty  in  case  of 
outlawry.  They  would  also  ruffle  with  juries,  and  enforce  them  to  find  as  they 
would  direct,  and,  if  they  did  not,  convene  them,  imprison  them,  and  fine  them. 
These  and  many  other  courses  they  had  of  preying  upon  the  people.  But  their  prin- 
cipal working  was  upon  the  penal  laws,  wherein  they  spared  none,  great  nor  small, 
nor  considered  whether  the  laws  were  possible  or  impossible,  in  use  or  obsolete ;  but 
raked  over  all  old  and  new  statutes,  though  many  of  them  were  made  with  intention 
rather  of  terror  than  of  rigour,  having  ever  a  rabble  of  promoters,  questmongers,  and 
lending  jurors  at  their  command,  so  that  they  could  have  anything  found  either  in 
fact  or  valuation."  In  the  first  year  of  the  next  reign  a  case  occurred  which  illus- 
trated their  way  of  proceeding.  It  was  a. writ  of  monstrance  de  droit  (analogous  to  a 
petition  of  rights),  presented  against  an  office  found  for  the  king  in  this  reign 
under  Empson.  It  stated  that  it  was  found  before  the  escheator  that  one  Oldale, 
knight,  was  attainted  of  high.treason  in  the  31st  of  Henry  VI.,  and  that  at  the  time 
of  the  attainder  he  was  seised  of  a  manor,  by  virtue  of  which  the  late  king  (i.e.,  Henry 
VI.)  was  seised  of  the  manor,  and  by  his  letters  patent  granted  it  to  Jasper,  Count  of 
Pembroke,  in  fee ;  and  that  after  his  death  the  king,  Henry  VII.,  had  it,  and  that  it 
descended  to  Henry  VIII.,  as  his  son  and  heir  ;  and  that  Sir  W.  Capel  had  intruded 
upon  the  manor.  To  this  Coningsby  and  Mallow  pleaded  by  way  of  monstrance 
de  droit — that  is,  showing  their  right,  and  stated  that,  although  it  was  true  that  Sir 
W.  Oldale  had  been  attainted  of  treason,  he  was  by  another  act  restored,  and  it  was 
enacted  that  he  should  re-enter  into  the  manor,  and  that  he  had  done  so,  and  died, 
and  that  his  cousin  and  heir  entered  and  was  seised.  Upon  which  Jasper,  by  colour 
of  the  king's  grant,  entered,  but  that  afterwards  he  re-entered,  and  conveyed  to 
Coningsby  and  Mallow.  The  case  was  argued  at  great  length,  and  the  chancellor, 
without  the  advice  of  any  judge,  and  without  aid  from  the  counsel  of  the  king,  gave 
judgment  that  a  writ  of  amoveas  manus  should  issue — that  is,  that  the  king  should 
withdraw  from  possession.  Upon  which,  Keilway  says,  et  hoc  contra  legem  ub  dicilur  ; 
but  it  was  said  that  he  did  it,  for  that  the  office  was  found  by  the  artifice  (per  le 
faux  subtUtie)  of  Sir  Richard  Empson  and  Dudley  in  the  time  of  the  other  king,  "  les  ■ 
quex fueront  seshauts  et  cruel  approvers"  {Keilway,  fol.  159). 
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and  distinction ;  while  the  nobility  sunk  below  the  relative  import- 
ance they  had  formerly  enjoyed ;  and  the  commons  continued  still 
in  their  original  imbecility :  so  that  the  prerogative  of  the  crown 
had  in  this  reign  an  opportunity  of  aggrandising  itself  to  a  degree 
much  exceeding  what  it  had  been  in  earlier  times,  though  not  equal 
to  what  it  became  in  the  succeeding  princes  of  the  line  of  Tudor. 

There  are  no  state  trials  of  this  reign  now  extant ;  and  of  these 
occurrences  the  chroniclers  of  the  time  give  very  unsatisfactory 
accounts.  It  is  very  uncertain  what  was  the  charge  against  Sir 
William  Stanley,  who  was  executed  for  a  conspiracy,  as  it  is  re- 
lated, against  the  king. 

The  method  introduced  by  Kichard  III.  of  attainting  persons  by 
bill,  was  pursued  by  Henry  VII.,  and  became  henceforward  not 
unfrequently  resorted  to,  where  it  was  thought  the  common  law 
could  not  effectually  reach  an  offender. 

The  legal  monuments  of  this  reign  are  the  statutes,  judicial  re- 
cords, and  reports.  The  statutes  underwent  no  further  alteration 
in  the  manner  of  forming  them  in  parliament.  The  records  are 
from  this  period,  almost  in  a  regular  series,  kept  with  order,  and  in 
good  preservation  ;  as  may  be  seen  in  the  repositories  of  the  Courts 
of  King's  Bench  and  Common  Pleas,  in  Westminster  Hall.  The 
reports  are  the  Year-book,with  some  cases  in  the  collectors  Jenkins 
and  Benloe  ;  but  more  particularly  in  Keilway,  who  lived  at  this 
time,  and  took  them  himself.  The  Year-book  of  this  reign,  as  it  goes 
more  into  points  of  law,  and  such  matters  of  learning  as  have  survived 
the  times  when  they  were  debated,  is  more  deserving  attention  than 
the  preceding.  We  find  the  counsel  and  judges  sometimes  quoting 
cases  ;  and  Bracton  is  once  or  twice  referred  to  ; 1  but  this  was  not 
common :  their  determinations  were  mostly  the  result  of  argument 
and  discussion,  and  these  were  made  precedents  for  future  ages. 

There  are  no  law  treatises  of  this  reign  in  print.  But  there  is  a 
famous  book,  said  to  be  still  in  manuscript,  written  by  Marrow,  on 
the  office  of  a  justice  of  peace ;  a  work  which  has  been  quoted 
by  later  writers,  such  as  Fitzherbert  and  Lambard,  with  great 
commendation,  and  seems  to  have  been  followed  by  them  on 
the  same  subject.  Though  this  reign  was  so  barren  in  original 
works,  they  were  not  backward  in  putting  to  the  press  the  produc- 
tions of  former  times. 

The  art  of  printing  began  to  give  further  assistance  to  the  study 
of  the  law  than  it  had  in  the  former  period.  Caxton  went  off  the 
stage  in  1491 :  we  hear  no  more  of  Lettou  and  Machlinia.  Wyn- 
kyn  de  Worde  took  the  lead  till  1497 ;  when  Bichard  Pynson 
entered  into  competition  with  him,  as  did  Julian  Notary  in  1498 
William  Faques  in  1504,  and  afterwards  Henry  Pepwell ;  though 
the  career  of  the  last  three  did  not  extend  much  beyond  the 
present  reign,  as  did  that  of  Pynson  and  De  Worde.  Faques,  and 
afterwards  Pynson,  had  attained  a  distinction  which  Wynkyn  de 
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Worde  seems  never  to  have  enjoyed ;  they  were  successively  (and 
as  some  think  jointly)  king's  printers.  But  this  appointment 
seems  to  have  conferred  no  exclusive  right  of  printing  law-books, 
for  the  statutes  continued  to  be  printed  by  Wynkyn  de  Worde 
and  other  printers :  this  appointment  is  thought  not  to  have  been 
by  patent,  but  by  sign-manual. 

The  several  statutes  passed  in  this  reign  were  printed  soon  after 
they  came  out  by  De  Worde,  by  Pynson,  and  by  Eaques ;  and 
some  were  repeatedly  reprinted  by  all  of  them.  We  have  before 
intimated,  that  some  statutes  ascribed  to  Caxton  most  probably  be- 
longed to  a  later  period,  and  may  perhaps  have  been  printed  in  this 
reign.  There  appears  a  collection  of  the  statutes,  under  the  title 
of  Nova  Statuta,  beginning  with  I  Edward  III.  and  ending  with 
1 2  Henry  VII.  This  is  printed  by  Pynson,  and  is  ascribed  to  the 
year  1497,  just  after  the  close  of  that  parliament :  it  is  however 
certain  that  it  was  printed  before  19  Henry  VII.,  as  it  would  other- 
wise have  contained  the  statutes  of  that  session.  x 

It  is  remarkable  that  the  latest  and  most  accurate  inquirers  into 
our  typographical  antiquities  do  not  precisely  fix  the  printing  of 
any  Year-book  to  the  reign  of  this  king.  We  have  before  taken 
upon  us  to  say,  that  certain  years  of  Henry  VI.  were  printed  about 
the  years  1480  and  1483.  A  writer  2  of  some  learning,  but  famous- 
far  misrepresentation,  has  advanced,  that  Wynkyn  de  Worde  was 
the  first  who  began  to  print  the  Year-books ;  and  that  he  and 
Pynson  printed  above  forty  of  them,  which  were  to  be  found  among 
the  libri  manuscripti  in  Lincoln's  Inn  library ;  but  upon  search, 
none  such  have  been  found.  Mr  Ames,  a  more  faithful  inquirer, 
informs  us,  that  he  never  met  with  any  Year-book  bearing  the 
name  of  Wynkyn  de  Worde,  either  alone  or  in  conjunction  with 
Pynson  ;  but  that  he  had  seen  two,  being  17  and  18  Edward  III., 
without  a  printer's  name  or  date,  which  he  thought  were  printed 
with  the  same  type  as  Fitzherbert's  Abridgment,  in  1516 ;  and 
which  he  makes  no  question  were  printed  by  De  Worde  in  the 
subsequent  reign.  It  is  agreed  that  Pynson  printed  many  Year- 
books ;  but  it  is  still  left  to  the  probability  of  the  thing,  whether 
he,  any  more  than  De  Worde,  printed  any  during  this  reign.  3 
It  seems  most  probable  that  twenty-four  years  would  not  be  suf- 
fered to  pass  without  some  addition  being  made  to  the  stock  of 
Year-books,  which  we  have  before  seen  were  printed  in  the  time  of 
Edward  IV.  or  Kichard  III.  In  general,  the  time  of  printing  the 
Year-books  seems  to  be  less  ascertained  than  that  of  most  other  of 
our  early  printed  books,  owing  to  their  being  mostly  printed  with- 
out a  date. 

Whatever  doubt  there  may  be  about  the  time  of  printing  our 
books  of  common  law,  there  seems  none  about  those  of  the  eccle- 
siastical law.      The  edition  of  Lyndwode's  Provinciale,  before 

i  Typog.  Antiq.,  141,  144,  204,  205,  218,  283. .  2  Psalraanazar. 

3  Typog.  Antiq.,  235. 
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mentioned?;1  is  ascribed  to  Wynkyn  de  Worde,  and  is  thought  tof 
have  been  printed  in  1496.     The  great  demand  for  this  authentic ; 
canonist  requiring  a  further  supply,  the  same  printer  gave  another 
edition  in  1499,  in  octavo  ;  and  we  find  two  others  in  1505  ; 2  one 
of  them  at  Paris,  supposed  to  be  printed  from  an  impression  made 
at  Oxford. 

We  find  another  increase  in  the  judges'  salaries.  Sir  Wil- 
Misceiianeous  Ham  Hussey,  appointed  chief  justice  of  the  Court  of 
facts.  King's  Bench  in  the  1  Henry  VII.,  had  the  yearly  fee 
of  one  hundred  and  forty  marks  granted  to  him  for  his  better 
support :  further,  he  had  one  hundred  and  six  shillings  and  eleven- 
pence farthing  and  the  sixth ,  part  of  a  halfpenny  (such  is  the 
accuracy  of  our  author  and  the  strangeness  of .  the  sum)  for  his 
winter  robes,  and  sixty-six  shillings  and  sixpence  for  his  robe  at 
Whitsuntide.  3 

An  act  of  the  Irish  parliament  made  in  this  reign,  as  it  com- 
municated to  that  kingdom  a  participation  of  our  laws  in  a  more 
full  manner  than  it  before  enjoyed  them,  may  be  considered  as  an 
interesting  fact  in  the  history  of  the  English  law.  Amongst  other, 
statutes  made  under  the  government  ,of  Sir  Edward  Poynings,  in 
10  Henry  VII.,  and  therefore  called  Poynings'  laws,  there  is  one 
which  enacts  *  that  all  acts  of  parliament  made  in  England  before 
that  period  shall  be  in  force  within  the  realm  of  Ireland.  The  ex- 
tending of  the  dominion  of  the  English  law  by  an  act  of  that  legis- 
lature, contributed  to  connect  these  two  kingdoms  in  the  strictest 
bonds  of  union ;  that  of  similar  laws,  and  a  similar  constitution  ; 
the  grounds  and  great  outlines  of  which  it  was  thought  would  ever 
be  preserved  alike  in  both  by  the  appeal  which  had  long  been  made 
from  the  courts  of  that  country  to  the  courts  here,  notwithstanding 
the  differences  that  must  by  degrees  arise  from  the  regulations  of  a 
distinct  parliament  providing  for  the  exigencies  of  a  distinct  people. 

There  was  another  provision  of  the  Irish  parliament,  which 
seemed  to  promise  that  the  law  of  that  country  would  not  be  per- 
mitted to  deviate  from,  the  model  communicated  by  the  parent  state. 
An  act, -had  been  made  by  chap.  4  of  the  same  statute  to  the 
following  effect: — ','  That  before  a  parliament  be  summoned  or 
holden,  the  chief  gpvernor  of  Ireland  should  certify  to  the  king, 
under  the  great  seal  of  Ireland,  the  considerations  and  causes  there- 
of, and  the  articles  of  theaqts  to  be  proposed  therein :  That  after 
the  king  in  his  English  council  should  have  considered,  approved, 
and  altered  the  said  acts,  and  certified  them  back  under  the  great 
seal  of  England,  and  given  license  to  summon  and  hold  a  parlia- 
ment, then  the  same  might  be  summoned  and  held ;  and  therein 
the  acts  so  certified,  and  no  other,  should  be  proposed  and  re- 
ceived, or  rejected."  This  mode  underwent  further  alteration  in 
after-times. 

1  Vide  ante.  2  Typog.  Antiq.,  125, 135,  312. 

a  Dudg.  Orig.,  110.  4  Chap.  22  Irish  Statutes. 
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HENRY  VIII. 

Of  Judicature  in  Wales — and'  in  Counties  Palatine — Of  Parliament — Of  the 
Ecclesiastical  Polity-^Fees  of  Ordinaries— Residence  and  Pluralities— Sub- 
mission of  the  ' CUPg$— Papal  •  Authority'  abolished — Marriage — Tithes — 
Of  Precedents — The  Poor  Laws— Of  Trade — Terms  for  Years — Leases  of 
Tenant  in  Tailr-^Oiffi  to  Superstitious  Uses — Devise  of  Land — Statute  of 
Uses — Jointures— Statute  of  Wills — Statute  of  Bankrupts — Court  of  Wards 
and  Liveries  erected — Outlawry— Jurors'  Attaint — Statute  of  Jeofail — 
Statute  of  Limitations— Trinity  Term  altered. 

The  modifications  made  in  our  law  during  the  reign  of  Henry 
VIII.  attract  our  attention  in  a  particular  manner.  The  spirit  of 
reformation  which  began  to  prevail  at  this  time,  was  not  confined 
to  our  religious  worship ;  it  spread  to  the  ecclesiastical  judicature, 
it  reached  the  law  of  property,  and  the  administration  of  civil  and 
criminal  justice  (a).     In  every  regulation  of  a  juridical  nature 

(a)  This  is  as  inaccurate  as  the  account  given  in  this  chapter  of  the  most  import- 
ant of  these  changes.  It  would  convey  the  impression  that  there  had  been  some 
legislation  in  the  reign,  with  the  object  of  "  reformation  in  religion,"  and  that  the 
spirit  of  this  legislation  had  extended  itself  to  those  other  subjects  which  aire  men- 
tioned, ending  with  the  administration  of  justice.  This  would  be  £n  impression  in 
every  respect  the  reverse  of  the  truth.  There  was  nolegislatipn  in  this, reign  iji  any  •>' 
respect  directed  by  a  spirit  of  reformation  in  religion,rnor  was , there  any  alteration 
in  the  law  as  to  religion  (although  there  were  enacted  at  the  dictation  of  fie  king 
some  sanguinary  edicts  for  its  support);  and  although ,  there  was  legislation,  as' to 
the  spiritual  supremacy  over  the  established  church,  which  afterwards  led  to  great ' 
changes  in  the  law  as  to  religion,  it  was  not  intended  to  have  any  such  result,  and 
was  dictated  not  at  all  by  a  spirit  of  reformation,  but  by  a  spirit,  of  royal  tyranny 
on  the  part  of  the  king,  and  slavish  servility  on  the  part  of  the,  parliament.  And 
although  it  led  indirectly  in  this  reign  to  important  changes  in  the  law,'  this  did  not 
fake  place  as  here  represented  ;  and  some  of  those  which  are  mentioned  lastly— as  to 
the  administration  of  justice,  for  instance — instead  of  being,  as  would  be  Supposed 
from  the  above  statement,  the  latest  results,  were  rather  the  precursors  of .  tfie' great 
measure  which  signalised  the  reign.  It  would,  again,  be  an  erroneous  error  to 
imagine  that  the  more  important  measures  of  this  reign  were  dictated  by  any  "  spirit 
of  reformation"  at  all.  They  were  rather  the  results  of  royal  absolutism.  The  author 
himself  observes  that  they  showed  "  the  marks  of  a  decisive  hand."  Of  this  there  can 
be  no  doubt,  and  as  little  that  the  "  decisive  hand  "  was  that  of  the  king,  and  that  these 
measures  were  the  dictates  of  arbitrary  power,  not  the  deliberate  results  of  legisla- 
tive wisdom.  The  author  himself  observes,  somewhat  further  on  in  the  chapter,  that 
"the  attack  upon  the  papal  authority,  and  the  reformation  of  abuses  among  the 
clergy,  was  carried  on  by  fits,  as  the  king's  humour  directed  him,"  which  is  quite 
true  (though  there  is  another  error  there,  in  reversing  the  order  of  these  classes  of 
measures);  and  it  will  be  found  that  all  the  more  important  measures  of  the  reign 
were  a  development  and  advancement  of  the  royal  authority,  and  that  other  measures 
of  the  reign  were  either  the  indirect  results  of  these  decisive  measures,  or  were 
dictated  by  the  same  spirit  and  the  same  policy.  The  great  event  in  the  legal  history 
of  this  reign,  distinguishing  it  above  any  other  in  our  annals,  was  the  abolition  by 
statute  of  the  papal  supremacy  in  this  country,  and  the  substitution  for  it  of  the 
supremacy  of  the  crown.     This,  and  the  measures  incident  to  it,  either  as  leading  up 
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made  in  this  reign,  we  perceive  a  decisive  hand.     The  parliament 
seemed  determined  at  once  to  resolve  all  doubts,  and  to  root  out 

to  it,  or  as  resulting  from  it,  determined,  directly  or  indirectly,  the  whole  character 
and  tendency  of  the  law  and  legislation,  not  only  of  this  reign,  but  of  ensuing  reigns, 
and  has  never  to  this  moment  ceased  to  have  its  influence  upon  our  institutions.  It 
would  naturally,  therefore,  be  deemed  of  the  utmost  importance  to  trace  the  causes, 
and  determine  the  true  nature  of  this  great  measure,  and  likewise  to  trace  the  in- 
fluence of  this  and  its  attendant  measures  upon  the  character  of  our  future  law._  It 
cannot  be  considered  that  our  author  had  dealt  satisfactorily  with  this  great  subject. 
It  demanded  some  review  of  the  previous  law  upon  the  subject,  so  as  to  show  how  far 
the  measure  was  new,  and  whether,  in  short,  it  was  a  revolution  or  a  restitution.  It 
demanded  for  this  purpose,  and  also  to  understand  its  real  nature,  a  comparison  with 
the  law  as  previously  existing,  with  reference  to  the  ecclesiastical  or  spiritual 
supremacy^recognised  by  law.  And  it  required  further,  a  careful  review  of  the 
measures,  if  any,  more  or  less  bearing  upon  the  subject  which  had  been  previously 
passed,  or  the  steps  which  had  been  previously  taken,  in  this  or  in  the  preceding 
reigns,  in  the  same  direction,  and  so  as  thus  to  trace  its  real  origin  and  display  its 
true  nature  and  character.  Lastly,  it  required  some  consideration  of  the  construction 
put  upon  the  measure,  and  the  view  taken  of  its  effect  and  operation  by  the  crown, 
by  the  parliament,  and  by  the  courts  of  law.  All  this  would  necessarily  require  a 
considerable  space,  but  the  author  has  allotted  to  it  a  somewhat  smaller  portion  of 
his  history  than  that  which  he  allotted  to  the  legislation  respecting  Wales.  It 
required  also,  above  all,  a  careful  adherence  to  the  historical  method,  and  the  order 
of  time,  in  stating  the  substance  of  the  series  of  statutes  passed  during  this  reign 
upon  this  or  kindred  subjects.  And  the  author  himself  had  proposed  this  plan  to 
himself,  for  he  said,  "  The  attack  upon  the  papal  authority  was  carried  on  by  fits,  as 
the  king's  humour  directed  him,  and  they  fill  on  that  account  a- multiplicity  of 
statutes.  To  arrange  these  in  some  order,  and  to  preserve  at  the  same  time  a  kind 
of  history  of  this  famous  revolution  in  the  church,  will  be  attended  with  difficulty; 
...  we  shall  therefore  take  a  view  of  these  statutes  as  nearly  in  the  order  in  which 
they  were  made  as  the  subject  will  permit,  and  this  will  form  a  kind  of  juridical 
narrative  of  the  Reformation"  (vide  post,  c.  xxvii.)  But  the  author,  so  far  from  carry- 
ing out  this  plan  (although  to  some  extent  he  pursued  it),  had  altogether  omitted 
in  this  juridical  narrative  the  statutes  as  to  privilege  of  sanctuary  and  privilege  of 
clergy,  which  formed  the  earliest  steps  in  the  great  movement  against  the  church, 
and  had  postponed  them  to  a  future  chapter,  as  though  they  had  followed,  instead  of 
preceded,  the  greater  measures  ;  and  he  had  in  the  same  way  treated  of  the  suppres- 
sion of  chantries  at  a  later  portion  of  this  chapter,  although  it  preceded  the  greater 
measures;  and  he  had  barely  mentioned  the  measures  for  the  dissolution  of  religious 
houses,  which  had  followed  the  abolition  of  the  papal  supremacy,  and  to  which  it  iB  mani- 
fest that  measure  was  deemed  a  necessary  preliminary,  although  the  abolition  of  those 
establishments  led  indirectly  to  some  of  the  most  important  legislation  in  this  and  sub- 
sequent reigns.  To  understand  either  the  true  nature  of  the  measure,  on  the  one  hand, 
or  its  real  results  on  our  law  and  legislation,  on  the  other,  it  is  necessary  to  adhere  to  the 
historic  method,  and  to  reviewall  these  statutes  in  the  orderof  time — the  order  in  which 
they  were  actually  enacted,  according  to  the  views  then  entertained  of  their  nature 
and  necessity,  with  reference  to  future  measures  contemplated.  It  is  necessary  also, 
in  order  to  determine  the  true  nature  of  the  measure,  to  understand  distinctly  what 
was  the  papal  supremacy  as  exercised  in  this  country,  and  the  extent  to  which,  if  at 
all,  it  was  recognised  by  law ;  and  also  what  was  the  nature  and  extent  of  the  royal 
power  or  prerogative  with  reference  to  matters  spiritual  or  ecclesiastical.  And 
accordingly  this  was  the  course  and  method  pursued  by  Lord  Coke  in  his  elaborate 
exposition  of  the  law  on  the  subject — a  strictly  historic  method,  consisting  of  a 
review  of  all  the  previous  statutes  or  decisions  on  the  subject.  It  is  manifest  that 
thus,  and  thus  only,  can  the  measure  be  understood,  that  is,  first,  by  seeing  what  the 
law  was,  and  had  been  understood  to  be  on  these  subjects,  down  to  the  beginning  of  the 
present  reign ;  and,  next,  by  seeing  what  was  the  course  and  order  of  legislation  or 
judicial  decision  on  these  subjects  during  the  present  reign,  so  as  to  see  the  relation  of 
each  to  the  other,  and  show,  by  their  sequence  and  succession,  their  real  character. 
To  understand  a  measure  abolishing  the  papal  supremacy,  it  is  surely  necessary  to  see 
what  that  supremacy  was,  as  recognised  by  previous  law.  And  to  understand-  a  measure 
establishing  a  royal  supremacy,  it  is  necessary  to  see  whether  there  ever  had  been 
such  a  supremacy,  and,  if  so,  what  it  was ;  and,  if  not,  what  it  was  to  be  when  estab- 
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all  difficulties,  which  on  former  occasions  they  had  been  content  to 
soften  and  palliate   according  to  the  exigency  of   the  present 

lished ;  and  whether  or  not  it  was,  as  it  is  conceived  it  clearly  was,  an  establishment 
in  the  crown  of  a  spiritual  supremacy,  such  as  had  been  exercised  by  the  pope,  and 
the  institution  of  the  royal  for  the  papal  supremacy.     Lord  Coke  laboured  hard,  in 
an  elaborate  "Essay  of  the  King"s  Ecclesiastical  Law,"  prefixed  to  the  fifth  part  of 
his  Reports,  to  prove  that  the  prerogative  of  the  royal  supremacy — i.e.,  spiritual 
supremacy — was  by  the  common  law  ;  and  he  put  his  meaning  beyond  a  doubt,  for 
he  declared  his  view  of  the  law  thus  : — That  the  monarchy  was  absolute,  that  the 
king's  sovereignty  extended  both  to  clergy  and  laity,  and  that  his  temporal  jurisdic- 
tion was  exercised  by  the  courts  of  common  law ;  and  his  spiritual  jurisdiction — 
namely,  as  to  heresy,  schism,  celebrations  of  divine  service,  &c. — was  to  be  exercised 
by  his  ecclesiastical  courts,  according  to  his  ecclesiastical  law — i.e.,  such  law  as  he 
should  approve  and  allow  (5  Coke's  Rep.,  p.  9).     That  is  to  say,  Lord  Coke  con- 
tended that  the  sovereignty  was  absolute,  and  that,  being  absolute,  it  included,  not 
only  temporal  jurisdiction  over  all  classes  of  his  subjects,  clergy  or  laity,  but  that  it 
also  embraced  a  supreme  and  absolute  spiritual  jurisdiction.     It  is  to  be  observed 
that  he  based  this  doctrine  upon  the  assumption  that  the  monarchy  was  absolute ; 
and  as  it  clearly  was  not,  so  his  whole  argument,  for  that  reason  alone,  would  fall 
to  the  ground.     And  it  is  further  observable  that,  in  point  of  fact,  the  assertion  of 
the  supremacy  was  always  associated  with  the  idea  of  an  absolute  monarchy,  that  it 
was  so  asserted  all  through  the  period  of  this  dynasty,  that  on  that  very  account  it 
led  to  the  Rebellion,  and  that  after  the  Rebellion  it  was  virtually  destroyed,  and  the 
royal  supremacy  merged  in  a  parliamentary  supremacy — a  very  different  thing, 
indeed,  and  only  resembling  the  royal  supremacy  in  this,  that  it  was  a  lay  suprem- 
acy, and  involved  the  entire  ascendency  of  the  laity,  but  being  exercised  by  parlia- 
ment, it  embodied  the  national  will,  and  was  based  on  the  common  consent  of  the 
nation.     For  the  present,  however,  we  are  concerned  with  Lord  Coke's  theory  of  a 
spiritual  supremacy  of  the  crown  at  common  law,  which  he  sought  to  make  out  by  a 
great  parade  of  apparent  authorities,  all  of  which,  however,  so  far  as  they  are  authen- 
tic, will  be  found  to  resolve  themselves  into  a  temporal  supremacy  of  the  crown — 
that  is,  its  sovereignty — although,  no  doubt,  that  was  exercised  over  various  matters 
of  a  mixed  nature  when  temporalty  was  annexed  to  spiritualty,  as   in   cases  of 
patronage  and  the  like  ;  therefore,  on  the  other  hand,  the  law  allowed  ecclesiastical 
jurisdiction,  and  the  exercise  of  the  appellate  jurisdiction  of  Rome,  in  some  matters 
of  a  mixed  nature,  as,  for  instance,  matters  testamentary :  and  the  Year-books  of 
Richard  III.  and  Henry  VII.  record  instances  of  such  appellate  jurisdiction  recog- 
nised in  our  courts  of  law  (Vide  ante).    But  it  is  obvious  that  none  of  these  cases 
touch  the  question,  which  is  one  of  a  spiritual  supremacy — as,  for  instance,  excom- 
munication, or  spiritual  censures,  dispensation  with  spiritual  disabilities,  or  defini- 
tions of  spiritual  offences,  as  heresy  or  schism.     Now,   Lord  Coke's  references  to 
supposed  authorities,  when  they  are  at  all  relevant  to  that  question,  are  wholly  unre- 
liable, and  when  they  are  authentic,  are  entirely  irrelevant.     Thus,  for  instance,  as  to 
excommunication,  he  professes  to  cite  a  judgment  of  the  reign  of  Edward  I.,  that  a 
subject  who  brought  a  bull  of  excommunication  against  another  subject  should  be 
hanged — a  most  astounding  judgment,  had  it  ever  been  delivered  ;  but  it  turns  out 
to  have  been  a  mere  story,  told  in  the  course  of  a  case  in  the  reign  of  Edward  III., 
to  the  effect  that  Edward  I.,  being  very  much  enraged  at  such  a  bull  being  brought 
against  one  of  his  ministers,  threatened  to  have  the  party  hanged — a  very  different 
thing ;  so  that  the  pretended  judgment  is  reduced  to  an  idle  story  of  a  tyrant's 
threat.    Further  on,  Lord  Coke  cites  from  an  abridgment  an  authority  of  the  time 
of  Edward  III.  to  show  that  an  excommunication  of  the  archbishop,  though  disan- 
nulled by  the  pope  or  the  papal  legate,  was  to  be  allowed,  and  that  the  judges  ought 
not  to  give  any  allowance  to  any  such  sentence  of  the  pope  or  his  legate.     The  case 
being  one  only  stated  in  an  abridgment,  cannot  be  sifted ;  and  it  is  very  immaterial, 
because  it  is  clear  that  it  related  to  the  temporal  incidents  of  excommunication 
given  to  it  by  the  English  law,  over  which,  of  course,  the  pope  could  have  no  con- 
trol; and  a  similar  observation  applies  to  another  citation,  to  the  effect  that  an 
excommunication  under  the  pope's  bull  was  of  no  force  to  disable  any  man  in  Eng- 
land.    It  must  be  easy  to  show  that  these  citations  are  distorted  and  misrepresented, 
but  it  would  not  be  worth  while,  as  they  are  clearly  irrelevant.    This  observation  is 
supported  by  the  next  of  Lord  Coke's  citations  on  the  subject,  where  a  party  pleaded 
the  pope's  bull  of  excommunication,  and  the  judges,  instead  of  at  once  saying  that 
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moment.     Instead  of  continuing  still  to  ascertain  the  boundary 
between  the  civil  and  spiritual  judicature  by  new  descriptions, 

the  plea  was  idle,  demanded  merely  whether  the  party  had  it  authenticated  by  the 
certificate  of  the  ordinary  ;  and  as  he  had  it  not,  they  said  that  it  was  not  sufficient 
— i.e.,  the  proof  of  the  bull— and  therefore,  by  the  rule  of  the  court,  the  plaintiff 
was  not  thereby  disabled.     Whence  it  plainly  appears  that  the  law  was  the  direct 
contrary  of  what  Lord  Coke  had  laid  down,  and  that  papal  bulls  of  excommunica- 
tion were  recognised,  when  duly  authenticated,  even  to  work  a  legal  and  temporal 
disability,  and  that  there  was  a  regular  rule  of  practice  or  of  evidence  established, 
whereby  such  bulls  must  be  authenticated  by  the  seal  of  the  ordinary,  as  a  security 
against  the  danger  of  forgery— a  very  sensible  rule.    But  it  is  wholly  immaterial 
what  the  rule  of  law  was  upon  the  subject  of  legal  or  temporal  disabilities,  for  of 
course  such  matters  must  be  governed  by  the  temporal  law;  so  when  Lord  Coke 
cited  the  Year-book  of  Henry  IV.  to  show  that  the  papal  excommunication  was  of 
no  force  in  England,  he  simply  misrepresented  what  the  court  said,  which  was,  that 
it  was  of  no  force  in  a  court  of  law,  unless  certified  by  the  seal  of  the  bishop,  which 
plainly  implied  that  when  so  certified  it  was  of  force,  even  in  a  court  of  law  (Year- 
book, 14  Men.  IV.,  14),  though,  it  is  wholly  immaterial  whether  it  was  so  or  not.     It 
is,  however,  not  immaterial  to  observe  that  it  was  by  such  gross  misrepresentations  of 
the  law  the  people  and  parliament  of  England  were  induced  to  adopt  the  royal  suprem- 
acy, as  asserted  and  exercised  by  Henry.   Lord  Coke  goes  on  to  state  that  in  that  case 
it  was  held  that  if  any  bishop  do  excommunicate  any  person  for  a  cause  that  belongetb. 
not  to  him,  the  king  may  intimate  the  bishop,  and  command  him  to  absolve  him, 
which,  if  it  were  so,  so  far  from  proving  that  the  crown  had  any  spiritual  supremacy, 
would  prove  direetly  the  contrary,  for  if  it  had  such  jurisdiction,  it  could  exercise  it 
by  dissolving  the  sentence  of  excommunication,  instead  of  which  all  that  the  king 
could  do  in  such  case,  as  Lord  Coke  goes  on  to  say,  was  to  seize  the  bishop's  tem- 
poraries.    But  the  truth  is,  that  nothing  of  the  sort  was  said  by  the  court,'  and 
what  they  did  say  was,  that  if  the  bishop  excommunicated  any  one  contrary  to  the 
law,  the  king  could  write  to  demand  that  the  sentence  be  dissolved.     But  then 
excommunication,'  even  'a  papal  excommunication,  was  not,  as  the  case  itself  shows, 
contrary  to  law,  unless  it  was  directed  against  a  party  for  obtaining  or  obeying  a 
legal  judgment,  or  to  prevent  him  from  so  doing,  that  is,  where  the  sentence  was 
directed  and  designed  to  obstruct  the  course  of  law.   Nor  even  then  would  the  courts 
have  cared  for  it,  but  that  Iby  our  law  excommunication  carried  with  it  certain  legal 
and  temporal  disabilities,  and  the  papal  excommunication  was  attempted  to  be  used 
in  that  case  to  disqualify  a  party  from  suing  on  the  statutes  of  praemunire  and  pro- 
visors,  whieh,  as  the  judges  said,  would  have  been  an  easy  mode  of  getting  rid  of 
the  statutes  altogether,  and' so  would  be  contrary  to  reason  and  law^     It  was  of  such 
an  excommunication .  it  was  said,  that  even  if  thus  used,  provided  it  were  duly 
authenticated,  the. courts  would  be  obliged  to  recognise  it ;  and  although  the  party 
using  it  should  be  dealt  with  severity  by  the  courts  under  those  statutes,  as  for  a 
contempt,  that  of  itself  implied  the  validity  of  the  sentence,  for  if  it  was  wholly  in- 
valid, the  courts  would  simply  disregard  it,  and  treat  it  as  something  idle.     The 
whole  question  was  stated  correctly  enough  in  a  passage  in  another  case  in  the  Year- 
books of  Henry  IV.,  of  which  Lord  Coke  only  gives  this  part :  "  The  pope  cannot 
alter  the  laws  of  England  ;"  and  no  doubt  he  could  not,  and  never  pretended  to  do 
— that  is,  the  temporal  law,  for  the  question  in  the  case  was  one  of  temporal  law,  for 
it  related  to  the  right  of  patronage,  which  the  law  deemed  temporal.     A  papal  bull 
was  pleaded  by  way  of  dispensation,  the  effect  of  which  would  be  to  deprive  the  king 
of  his  right  of  patronage ;  but  the  plea  was  reversed,  and  argued  upon,  and  only  ob- 
jected to  as  interfering  with  the  temporal  right.   "  The  grajit  of  the  apostle,"  said  the 
chief  justice,  "  cannot  phange  the  law  of  the  land,  for  if  thif.king  had  jtitle,'  the  apostle 
cannot  deprive  him  of  it  "—that  is,  if  he  had  a  legal  title--  t'BSjt  ijeinporal  right,  the 
right  of  presentation  or  patronage.     It  was  answered  by  a  phrase  often  to  be  met 
with  in  the  books,  and  which  was  evidently  at  that  time  a  legal  maxim,  Papa  omnia 
potest;  to  which  however  the  chief -justice  replied,  "  I  do  not  dispute  the  power  of 
the  apostle,  but  I  do  not  see  how  he,  by  his  title,  could  change  the  law  of  England  " 
<  Year-book,  11  Hen.  IV.,  fol.  38).     It  would  be  impossible  to  imagine  a  clearer  admis- 
sion of  the  papal  supremacy,  or  a  more  correct  definition  of  its  scope  as  being  spiri- 
tual, and  of  the  distinction  between  the  spiritual  and  the  temporal.     That  case,  it 
has  been  stated,  was  on  the  statutes  of  prsemunire  and  provisors  of  benefices  ;  and 
those  statutes  themselves,  and  the  cases  thereon,  disprove  Lord  Coke's  position,  and 
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provision  was  made  by  statute  for  correcting  several  irregularities 
wholly  of  a  clerical  nature,  and  for  an  entire  reform  of  the  ecelesi- 

show  that  the  papal  supremacy  was  recognised  by  the  law  of  England.  The  scope 
of  these  statutes  was  temporal  rights  ;  the  statute  of  pro  visors  relating  to  papa!  pre- 
sentations in  contravention  of  the  legal  right  of  patronage,  and  the  statute  of  prae- 
munire being  directed  against  the  procuring  of  papal  bulls  of  excommunication,'  to 
enforce  the  papal  presentations  and  similar  claims,  contrary  to  legal  rights.  "The 
statutes  themselves  implied  the  legality  of  these  presentations,  for  otherwise  the 
statutes  would  not  have  been  necessary,  for  the  courts  would  have  disregarded  them, 
and  the  patrons  would  have  recovered  in  quare  impedit.  And  it  was  indeed  some- 
times asserted  that  it  was  so,  but  no  instance  can  be  found  of  a  legal  judgment  in 
quare  impedit  against  a  papal  provision.  And  the  very  reason  suggested  for  the 
statute  of  praemunire — viz.,  that  it  was  to  protect  the  patrons  from  papal  bulls  of 
excommunication,  by  preventing  them  from  being  brought  (11  Men.  IV.,  fol.  77), 
implied  that  the  general  belief  and  persuasion  was,  that  the  excommunication  would 
be  valid.  But  be  that  as  it  may,  it  is  wholly  immaterial,  since  the  law  of  Eng- 
land always  insisted  that  patronage  was  a  temporal  right ;  and  it  is  therefore  of 
no  importance  that  it  upheld  that  right  against  papal'  intervention,  though  it  is  of 
importance  that  the  statutes  Bhould  have  been  deemed  necessary  to  protect  that  right 
by  preventing  parties  from  procuring  papal  presentations  or  papal  excommunica- 
tions to  enforce  them,  seeing  that  if  they  were  illegal,  such  statutes  must  have  been 
unnecessary.  It  is  of  still  greater  importance  that,  notwithstanding  these  statutes, 
papal  presentations,  papal  dispensations,  and  papal  appropriations,  and  other  acts  of 
the  pope,  in  the  exercise  of  his  spiritual  supremacy,  continued  to  be  recognised  by 
the  courts  of  law ;  and  in  the  very  case  first  cited  the  validity  of  a  papal  dispensation 
was  recognised  by  the  court,  although  Lord  Coke  actually  cites  it  as  showing  the 
contrary — that  a  royal  dispensation  was  valid,  whereas  that  was  merely  thrown  out 
referenda  by  counsel ;  and  what  the  court  says  is,  that  if  the  apostle  made  a  dispensa- 
tion, it  would  be  good.  Nay,  the  chief  justice  says,  "  When  the  apostle  makes  a 
provision,  he  does  it  as  sovereign  patron  of  holy  church"  (11  Ben.  IV.,  fol.  78);  and 
the  truth  is,  these  statutes  were  made  because  the  papal  bulls  of  presentation  and 
excommunication  were  valid  in  law,  not  because  they  were  not  so  ;  and  they  con- 
tinued to  be  valid  in  law,  and  the  statutes  only  punished  men  for  obtaining  them. 
On  the  same  principle  great  anxiety  was  shown  to  prevent  messengers  from  Rome 
from  bringing  in  papal  letters  or  bulls,  until  the  scope  was  ascertained  (1  Hen.  VII., 
fol.  11),  which  would  have  been  idle  had  they  been  nugatory  in  law,  but  very  natural 
if  they  had  legal  validity.  The  pope,  of  course,  could  not  interfere  with  the  course 
of  the  temporal  law,  and  thus,  for  instance,  it  was  held  not  within  his  power  to  create 
legal  sanctuary,  for  that  was  a  local  immunity  from  temporal  law  ( Tear-book,  1  Hen. 
VII.,  fol.  20) ;  and  so  it  might  always  have  been  a  moot  question  when  the  privilege 
of  clergy  was  jure  divino  or  a  mere  concession  of  the  temporal  power ;  and  it  should 
seem  that  it  was  clearly  the  latter,  and  was  so  regarded ;  and  hence  Henry  IV.  hanged 
an  archbishop  for  treason.  So  when  any  papal  letters  related  to  the  temporalty, 
they  were  openly  disregarded  (1  Hen.  VII.,  fol.  11) ;  but  this  was  never  done  with  such 
as  touched  the  spiritualty,  which  were  always  regarded  as  realties,  and  as  having 
legal  validity.  It  must  be  obvious  that  a  hundred  instances  in  which  the  pope's 
interference  as  to  the  temporalty  were  disregarded  and  set  at  nought,  would  prove 
nothing  to  the  question,  and  that  the  absence  of  such  cases  where  the  spiritual  su- 
premacy was  exercised  by  the  pope  would,  of  itself,  be  decisive  against  the  theory  of 
the  royal  supremacy,  especially  as,  beyond  a  doubt,  and  it  is  an  admitted  fact  that, 
during  the  whole  of  the  previous  history  of  the  country,  the  pope  had  been  actually 
exercising  this  spiritual  supremacy,  and  it  was  so  avowed  by  the  courts  of  law  in  the 
next  reign  (Grendon  v.  the  Bishop  of  Lincoln, Plowden's  Reps.,  496).  It  would  be  strange 
if  it  had  been  otherwise,  seeing  that  the  Roman  Catholic  religion  was  established  by 
law,  and  its  first  fundamental  article  was,  that  the  pope  was  the  head  of  the  church ; 
and  hence,  all  through  the  books,  he  is  called  the  apostle.  So  much,  however,  for  all 
the  instances  the  industry  and  ingenuity  of  Lord  Coke  could  collect  to  negative  the 
papal  supremacy.  They  are  not  always  authentic,  and  are  always  entirely  irrelevant, 
and  most  of  them  prove  the  papal  supremacy.  Next  as  to  these,  he  collects  to  estab- 
lish the  royal  supremacy.  These  are  almost  entirely  unauthentic,  and  the  rest  quite 
irrelevant.  He  startles  his  readers  by  citing  a  case  of  Edward  IV.,  as  showing  that 
the  king  could  not  only  exempt  any  ecclesiastical  person  from  the  jurisdiction  of  the 
ordinary,  but  could  grant  unto  him  ecclesiastical  jurisdiction.    Nothing  of  the  kind, 
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astical  law :  instead  of  endeavouring  to  repress  the  luxuriancy  of 
uses,  by  fresh  statutes  against  the  pernors  of  profits,  it  was  intended 

however,  is,  or  could  be,  laid  down  in  the  case  cited  (21  Edw.  HI.,  fol.  23).  Thus 
another  case  is  cited,  as  showing  that  the  king  did,  by  his  charter,  translate  canons 
secular  into  regular  and  religious  persons,  which  he  did  (it  is  said)  by  his  ecclesiasti- 
cal jurisdiction,  and  could  not  do  unless  he  had  such  jurisdiction.  Of  this  there  can 
be  no  doubt;  and  for  that  very  reason  it  might  safely  be  said  that  the  king  never 
dreamed  of  doing  anything  of  the  kind.  The  case  itself  shows  that  he  did  not  do 
so,  and  establishes  the  contrary  of  what  Coke  cited  it  for,  for  it  shows  that  no  one 
but  a  bishop  could  have  pretended  to  do  such  a  thing,  for  the  point  which  is  quoted 
in  the  case  was,  that  the  bishop  might  transfer  the  seculars  into  regulars  (38  Assize, 
fol.  22).  There  is  another  citation  to  show  that  the  king,  by  his  charter,  had  divided 
a  convent,  and  made  the  monks  a  distinct  body,  capable  of  suing  and  being  sued; 
but  that  merely  related  to  incorporation,  which  is  a  matter  of  temporal  law.  It  is  not 
too  much  to  say,  that  such  citations  are  fabrications  and  forgeries  ;  and  it  was  by  such 
false  citations  parliament  was  led  to  suppose  that  the  royal  supremacy  was  at  common 
law.  Such  citations  as  are  correct  are  absurdly  irrelevant,  as  the  statute  of  Henry  IV.,  by 
which  the  ki  ng,  with  theassentof  parliament,  gave  the  bishops  power  to  condemn  heretics, 
that  is  (as  the  context  shows),  to  deliver  them  on  condemnation  to  the  secular  power 
with  a  view  to  corporal  pains,  which  of  course  no  bishop  could  inflict ;  but  it  was 
always  clear  law  that  a  bishop  could  sentence  and  inflict  spiritual  censures  pro  salute 
animce.  So  as  to  statute  of  Henry  V.,  as  to  extirpation  of  heresy,  in  like  manner  it 
gave  power  to  arrest  and  punish  by  the  temporal  arm.  So  as  to  the  statute  of  Henry 
V.,  whereby  the  king,  with  the  consent  of  parliament,  including  the  bishops  and  abbots, 
gave  power  to  the  ordinaries  or  royal  commissioners  to  inquire  into  the  abuBes  of 
hospitals.  So  of  the  statute  of  Henry  VII.,  passed  at  the  special  instance  (Lord 
Bacon  says)  of  Cardinal  Morton,  and  with  the  assent  of  the  lords  spiritual  and 
temporal,  giving  power  to  the  bishops  to  punish  immoral  priests  or  monks,  by  com- 
mitting them  to  prison  (1  Henry  VII.,  fol.  4).  These  were  all  measures  for  the  exer- 
cise of  temporal  power  and  corporal  punishment,  and  no  one  ever  pretended  that  these 
pertained  to  the  pope's  spiritual  supremacy.  So  much  for  the  instances  or  authorities 
adduced  by  Lord  Coke  to  establish  a  royal  supremacy  in  spirituals.  But  to  take  an 
instance  much  nearer  the  point  in  dispute  than  any  he  adduces,  that  is,  the  jurisdic- 
tion on  a  question  of  orthodoxy  in  a  clergyman  presented  to  a  benefice.  Nothing 
can  be  clearer  than  that  this,  by  the  law  of  England,  was  a  spiritual  matter,  and 
that  when  it  arose  on  a  claim  to  have  a  clerk  instituted,  the  bishop  was  the  judge. 
This  had  been  held  in  the  previous  reign  (15  Sen.  TIL,  fol.  8),  and  the  utmost  length 
that  the  courts  of  law  had  gone  was,  that  the  bishop  should  state  distinctly  what  the 
cause  was  for  which  he  refused  the  clerk  (11  Hen.  VII.,  fol.  37,  Dyer,  293) ;  but  if  it  was 
heresy,  there  never  was  a  question  that  it  was  a  spiritual  matter,  and  that  an  appeal 
lay  to  the  metropolitan,  and  from  the  metropolitan  to  the  pope.  For  such  appeal 
was  admitted  to  be  ever  a  matter  of  a  mixed  nature,  as  matters  testamentary,  and  such 
an  appeal  was  recognised  by  the  courts  of  law  in  the  last  reign,  and  in  the  preceding 
reigns  ( Year-books,  Hen.  VII.,  Rich.  III.)  In  that  case  a  decision  of  a  commission  of 
delegacy  from  the  see  of  Rome  was  recognised  in  the  courts  of  law.  And  no  one 
ever  had  heard  of  any  commission  of  delegacy  from  the  crown  to  hear  any  appeal 
from  the  metropolitan  upon  any  ecclesiastical  or  spiritual  question,  not  even  in 
matters  of  a  mixed  nature,  such  as  matters  testamentary.  Assuredly  no  one  will 
find  in  the  whole  of  our  history  any  pretension  on  the  part  of  the  crown  to  exercise 
any  such  power  or  prerogative  as  a  spiritual  supremacy.  And  nothing  can  be  more 
clear  than  that  the  law  recognised  such  supremacy  in  the  pope.  The  royal  suprem- 
acy therefore  had  not  its  origin  in  the  development  of  any  of  the  proper  powers  or 
prerogatives  vested  by  law  in  the  crown.  No  trace  of  any  such  power  or  prerogative 
can  be  found  in  our  law  prior  to  the  present  reign ;  and  its  real  origin  must  be 
sought  therefore  in  some  development  or  advancement  of  the  royal  prerogative  in 
the  course  of  the  present  reign.  To  discover  the  true  origin  and  real  nature  of  this 
new  prerogative  it  is  particularly  necessary  to  follow  the  historic  method,  or  observe 
the  order  of  time,  in  considering  the  measures  of  the  reign  which  led  up  to  it,  and 
those  in  which  it  resulted.  The  former  may  serve  to  show  its  real  design,  the  latter 
may  assist  in  determining  its  true  nature.  It  has  already  been  observed  that  all  the 
more  important  legislation  of  this  reign  had  its  origin  in  the  royal  will,  and  were  in 
extension  of  the  royal  prerogative.  The  cause  of  this  has  been  already  shown  in 
commentaries  on  the  legal  history  of  the  preceding  reign.    The  late  monarch  had 
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to  destroy  the  thing  itself.     The  grand  object  of  barring  entails, 

which  was  accomplished  at  last  by  a  recovery,  was  now  substan- 

acquired  absolute  power,  and  the  law  transmitted  it  to  his  son  and  his  successors, 
who  carried  out  with  vigour  the  same  policy.   Every  one  is  aware  how  absolute  Henry 
VIII.  was  towards  the  latter  part  of  his  long  reign ;  but  no  historian  appears  to  have 
been  aware  how  absolute  he  was  from  the  first,  nor  how  completely  the  nation  was 
subjected  to  his  arbitrary  will  from  the  very  commencement  of  his  reign.     This  has 
been  in  a  great  degree  from  failing  to  realise  the  extent  to  which  arbitrary  power 
was  exercised  in  the  Star  Chamber  from  the  earliest  years  of  the  reign.     It  has  been 
seen  that  Henry  VII.  had  confirmed  this  arbitrary  tribunal,  and  given  it  the  sanction 
of  legislative  authority.     But  its  jurisdiction,  though  perhaps  at  first  salutary  and 
almost  necessary,  had  rapidly — as  is  the  nature  of  all  arbitrary  jurisdiction — grown 
to  a  length  of  absolute  power  which  amounted  to  perfect  tyranny.     Our  author  him- 
self, in  the  previous  chapter,  juBtly  observed,  that  it  became  the  happiest  instrument 
of  arbitrary  power  that  ever  fell  under  the  management  of  an  absolute  sovereign, 
as  may  be  seen  in  the  history  of  the  princes  of  the  house  of  Tudor,  who  owed  the 
maintenance  of  their   high  prerogatives  principally  to  the  aid  of  this   tribunal 
(c.  xxvii.)     But  he  failed  to  realise  its  rapid  growth  or  its  momentous  results  in  the 
present  reign,  or  at  all  events  he  has  not  drawn  attention  to  it.     Yet  this,  with  one 
or  two  other  instances  of  the  exercise  of  arbitrary  power  on  the  part  of  the  king, 
may  justly  be  regarded  as  affording  the  key  to  the  whole  policy  and  legislation  of 
the  reign.     For  by  prostrating  all  power  of  opposition  to  the  king's  will,  and  reduc- 
ing parliaments  and  courts  of  law  to  the  position  of  the  mere  dumb  registrars  of  a 
tyrant's  will,  the  result  was  virtually  to  make  the  king  absolute,  and  to  determine 
all  measures  by  his  will ;  so  that  they  turned  entirely  on  his  interests  or  his  inclina- 
tions, or,  as  our  author  observes,  his  "  humours."    And  it  may  be  observed,  that  by  the 
omission  to  notice  the  action  of  the  Star  Chamber  altogether,  and  by  failing  to  notice 
the  other  matters  alluded  to  in  their  proper  place  and  order  of  time,  as  occurring  at 
the  early  part  of  the  reign  (mentioning  them  at  the  end  instead  of  the  beginning), 
the  key  to  the  legal  history  of  the  reign  is  lost.    And  further,  the  certainty  of  our 
legal  history,  and  the  connexion  of  cause  and  effect,  and  the  relation  of  different 
events  or  measures  to  each  other,  is  altogether  missed  or  lost  sight  of ;  and  events 
and  measures  appear  sudden  and  unaccounted  for,  or  are  ascribed  to  the  wrong 
causes,  being  attributed  perhaps  to  causes  of  recent  origin,  when  in  reality  they  have 
arisen  from  causes  the  growth  of  many  generations,  and  are  to  be  traced  through  suc- 
cessive centuries.     The  existence  and  increase  of  arbitrary  power  can  be  clearly  shown 
from  the  very  opening  of  this  reign  in  the  proceedings  of  the  Star  Chamber ;  and 
the  exercise  of  that  power  had  culminated  before  the  first  ten  years  of  the  reign 
had  passed  in  the  positive  assertion  of  the  absolute  supremacy  of  the  crown,  and 
in  the  execution  of  a  sanguinary  executive,  which  established  a  reign  of  terror  over 
the  nation,  under  the  influence  of  which  the  king  was  afterwards  absolute.     In  the 
first  place,  from  the  very  opening  of  the  reign,  the  tyranny  of  the  Star  Chamber 
prevailed,  by  which  jurors,  peers,  members  of  parliament  were  coerced  and  over- 
ruled.   It  was  here  he  was  enabled  to  obtain  (in  the  10th  of  his  reign)  the  conviction 
of  the  Duke  of  Buckingham,  as  his  father  had  obtained  that  of  Stanley.     The 
reign  of  Henry  VIII.  kept  up  the  continuity  of  that  reign  of  terror  which  his  father 
had  established,  and  continued  the  supremacy  of  arbitrary  power.    A  few  years  of  his 
reign  had  elapsed  when  the  execution  of  the  Duke  of  Buckingham,  upon  the  most 
frivolous  pretexts,  renewed  that  terror  which  the  execution  of  Stanley  had  created 
in  the  previous  reign ;  and  one  of  the  charges  against  the  duke  was,  that  he  had 
declared  all  the  acts  of  Henry  VII.  to   be   wrongfully   done  (Made.  Hist.  Eng., 
vol.  ii.,  c.  iii.)    After  that  execution  no  one  could  have  felt  that  his  life  was  safe  if  he 
opposed  the  king  ;  and  sufficient  attention  has  not  been  given  to  this  terrible  tragedy, 
and  the  terror  it  must  have  inspired  among  the  nobility,  and  the  influence  it  must 
have  exercised  in  establishing  an  absolute  power  in  the  king.     Within  ten  years 
afterwards  the  question  of  the  divorce  arose,  which  resulted  in  the  assertion  of  the 
royal  supremacy  and  the  servile  acquiescence  of  clergy  and  laity,  and  may  safely 
be  ascribed  in  a  great  degree  to  the  impression  left  upon  the  mind  of  the  nation  by 
the  fate  of  that  powerful  nobleman.     The  case  is  mentioned  in  the  Year-books  of  the 
reign  in  a  manner  which  shows  the  impression  it  had  made :  "  The  chief  justice  said 
that  if  one  intend  the  death  of  the  king  it  is  high  treason,  for  that  he  is  the  head  of 
the  commonwealth,  though  no  act  be  done ;  and  here  the  intent  was  proved  by  the 
words"  (Year-hook,  13  Hen.  VIII.  fol.  12).    The  execution  of  Buckingham  was 
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tiated  by  a  parliamentary  provision  in  favour  of  that  mode  of  con- 
veyance; and  the  construction  which  had  been  entertained  with 

obtained  by  the  pressure  of  royal  power  without  a  pretence  of  legal  cause.  And  it 
may  easily  be  conceived  that  the  effect  of  such  executions  were  to  establish  a  reign  of 
terror  under  which  the  king's  authority  was  absolute,  and  arbitrary  power  was 
exercised.  It  is  perfectly  plain  that  none  of  the  legislation  of  this  reign  could 
be  necessary  to  assert  the  royal  sovereignty,  and  it  is  manifest  that,  on  the 
contrary,  it  had  already  grown  to  the  height  of  a  terrible  and  sanguinary  tyranny. 
There  was,  however,  another  important  incident  in  the  first  few  years  of  the  reign 
— three  years  before  the  execution  of  Buckingham — in  which  it  was  shown  signifi- 
cantly that  the  king  intended  to  assert  a  temporal  supremacy  as  much-  over  the 
spiritualty  as  the  temporalty,  and  as  against  the  privileges  of  the  clergy  not  less 
than  those  of  the  laity.  So  early  as  the  seventh  year  of  his  reign,  he  distinctly 
asserted  the  temporal  supremacy  of  the  crown,  in  the  haughtiest  manner,  over  the 
clergy;  utterly  declined  to  refer  a  question,  even  as  to  the  privileges  or  immunities 
of  the  church,  to  the  acknowledged  head  of  that  church,  and  claimed  to  decide  all 
such  questions  himself.  This  case  is  mentioned  by  historians,  and  by  our  author,  at 
the  end  of  the  reign  instead  of  at  the  beginning ;  but  its  real  significance  and 
importance  cannot  be  appreciated  without  reference  to  the  report  of  it  in  the  law- 
books of  the  reign.  It  was  the  case  of  the  claim  of  sanctuary  mentioned  by  our 
author  at  the  end  of  the  next  chapter.  In  that  case  such  propositions  as  these  were 
laid  down  by  the  counsel  for  the  crown  :  "  Exemptionem  clericorum  non  esse  de  jure 
divino.  Laicos  absque  peccato  liceat  coercere  clericos  quoscunque  ob  negligentiam 
prelatorum.  Juria  positiva  ecclesiastica  non  alios  ligare  quam  recipientes.  Peri- 
tiam  sacrorum  canoncorium  abjiciendam  esse  quod"ipsam-,  theologiam  contempuet 
cujus  est  ancilla :  tantillum  ex  voluinine  decretorum  Tigare  Christianos  et  non  am- 
plius"  (Keil.,  184).  The  question'was  discussed  before' the  king;  and  the  Cardinal 
Archbishop  of  York,  kneeling  before  the  "king,  solemnly  protested  that  the  clergy 
did  not  intend  to  do  anything  in  derogation  of  "the'  prerogative  of  the  king,  and 
that,  on  his  own  part,  as  he  had  all  his  advancement  entirely  through  the  king,  he 
would  not  for  all  the  world  advocate  anything  in  diminution  of  the  royal  prerogative ; 
but  that  the  clergy  all  held  that  their  trial'  before  the  temporal  judges  was  clearly 
contrary  to  the  laws  of  God  and  the  liberties  o;f  holy  church,  which  the  prelates 
were  bound  by  their  oath  to  maintain  according  to  their  power ;  and  therefore  he 
made  request  to  the  king,  in  the  name  of  the  clergy,  for  the  avoiding  danger  of 
the  censures  of  the  church,  that  the  matter  should  be  determined  by  our  holy  father 
the  pope  and  his  council  at  the  court  of  Rome;  to  which  the  king  replied  that  his 
council  had  already  answered  them.  Then  the  Archbishop  of  Canterbury, 'in  the  name 
of  the  clergy,  enforced  the  request  to  the  king,  and  said  that  in  ancient 'times  our  holy 
fathers  of  the  church  had  maintained  contrary  to  the  usage  of  the  law  of  the  land 
on  this  point,  and  some  of  them  had  suffered  martyrdom  in  the  quarrel, — which  no 
doubt,  was  true  enough,  as  has  already  been  amply  shown  in  the  notes  to  the  first 
volume  of  this  work,  only  times  had  altered,  the  spirit  of  the  age  had  entirely 
changed ;  and  the  real  question  was,  whether  the  immunity  of  the  clergy  from  all 
temporal  jurisdiction  was  jure  dw-'mo,  or  of  divine  obligation  ?  which,  it  will  be  observed 
not  even  the  prelates  ventured  to  maintain.  Fineux  (chief  justice)  answered  the 
primate,  and  said  that  the  citation  of  the  clerks  had  been  maintained  by  divers  good 
kings  and  holy  fathers  of  the  church,  who  had  been  obedient  tb  and  content  with 
the  law  of  the  land  on  the  point.  And  he  urged  that  the  prelates  had  no  authority 
in  their  law  to  put  the  party  to  answer  as  to  murder  or  felony,  which  was  clearly 
contrary  to  law,  for  by  the  common  law  recognised  by  statute,  the  clerks  were  to 
be  put  to  their  purgation,  and  could,  if  convicted,  be  deprived  and  degraded,  although 
no  doubt  there  was  no  power  in  the  bishops  to  inflict  any  temporal  punishment 
though  the  primate  said  that  the  prelates  had  sufficient  authority  to  put  the  clerks 
to  answer.  The  chief  justice  answered  that  not  only  had  they  no  authority  to  deter- 
mine what  was  or  was  not  murder  by  the  law  of  the  land,  but  they  could  do  nothing 
with  the  clerks,  so  that  there  was  no  use  in  sending  them.  "  Ad  quod  non  fuit  re- 
sponsvm."  And  there  was  this  obvious  anomaly,  which  no  doubt  was  in  men's 
minds,  that  (as  was  painfully  illustrated  not  long  afterwards)  the  spiritual  authorities 
found  no  difficulty  in  delivering  up  to  the  secular  authorities  persons  convicted  of 
heresy  in  order  to  be  burnt,  but  appeared  to  find  great  difficulty  in  delivering  over 
to  the  secular  power  clerks  who  might  even  be  convicted  of  murder.  There  can  be 
no  doubt  that  the  king  carried  with  him  the  assent  of  the  great  body  of  the  nation 
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difference  of  opinion  respecting  the  like  effect  of  the  statute  of  fines 
in  the  last  reign,  was  now  expressly  established  by  the  same 

(at  all  events  of  its  more  educated  and  intelligent  portion),  when  he  spoke  these 
emphatic  and  memorable  words  upon  the  subject,  which  virtually  sounded  the  knell 
of  papal  supremacy  in  this  country :  "  By  the  ordinance  and  sufferance  of  God  we 
are  king  of  England,  and  the  kings  of  England  in  times  past  have  never  had  any 
superior  except  God ;  and  therefore  we  will  maintain  the  right  of  our  crown,  and  of  our 
temporal  jurisdiction,  as  well  on  this  point  as  on  all  others,  in  as  ample  »  manner 
as  any  of  our  progenitors ;  and  as  to  your  decrees,  we  are  well  aware  that  yourselves 
of  the  spiritualty  act  expressly  contrary  to  the  words  of  others  of  them,  and  make 
such  interpretations  of  them  as  pleasure  you  ;  therefore  we  no  more  agree  to  your 
desire  than  our  progenitors  in  times  past  have  done."  Upon  which  the  Archbishop 
of  Canterbury  made  humble  request  to  the  king  that  the  matter  might  be  respited 
until  they  could  have  the  decision  of  the  court  of  Eome,  and  if  it  should  stand  with 
the  law  of  the  land,  they  must  be  well  content  to  conform  to  it ;  to  which  the  Icing 
made  no  reply.  The  practical  result  was  that  the  accused  clerk  was  indicted  ;  but 
the  attorney-general  consented  to  his  acquittal,  there  being  no  evidence  against  him. 
The  result  was  the  virtual  abolition  of  the  privilege ;  and,  what  was  far  more  im- 
portant, the  practical  assertion  and  ascendency  of  the  principle  of  the  king's  tem- 
poral authority  over  all  classes  of  .his  subjects.  On  the  other  hand,  it  is  equally 
clear  that  it  was  only  the  assertion  of  a  temporal  jurisdiction  over  the  clergy,  and 
did  not  involve  in  the  slightest  degree  a  pretension  at  any  spiritual  authority,  or  any 
supremacy  in  spiritual  matters  over  clergy  or  laity.  It  was,  however,  the  assertion 
in  the  most  decisive  manner  of  a  plenary  temporal  sovereignty  over  clergy  as  well  as 
laity  against  any  interference  on  the  part  of  the  pope  ;  so  that  no  new  legislation 
could  be  necessary  to  assert  the  sovereignty  as  regards  the  clergy  any  more  than  as 
regards  the  laity.  At  all  events,  there  was  no  legislation  with  respect  to  spiritual 
supremacy  ;  for,  according  to  the  view  of  the  king  himself  (it  has  been  seen),  it  was 
a  matter  entirely  of  temporal  jurisdiction.  And  so  undoubtedly  it  was.  And,  as 
was  shown  in  the  introductory  essay  and  in  notes  to  the  first  portion  of  this  work, 
exemptions  or  immunities  from  temporal  j  urisdiction  as  to  offences  against  temporal 
laws,  are  from  their  nature  concessions  by  the  state,  which  may  be  withdrawn  by  the 
same  power  which  granted  them.  Hence,  in  the  11th  year  of  the  reign,  in  a  question  of 
privilege  of  sanctuary,  the  king  declared  in  council  that  he  could  not  believe  the  an- 
cient kings  and  popes  intended  that  it  should  be  a  protection  for  crimes  committed  out 
of  sanctuary,so  as  to  afford  a  protection  andarefugeto  criminals  flying  from  justice-; 
and  he  declared  (as  our  author  narrates  in  the  next  chapter)  that  he  should  take  mea- 
sures to  reduce  the  privilege  within  proper  limits.  And  accordingly,  in  the  21st  and 
23d  years  of  the  reign,  measures  passed  to  take  away,  in  the  worst  cases,  privilege  of 
sanctuary  and  privilege  of  clergy.  Neither  to  these  acts  nor  to  the  previous  declarations 
of  the  king  in  council  does  it  appear  that  the  see  of  Eome  deemed  itself  justified  in 
offering  any  opposition  or  even  protest ;  and  of  course  the  same  power  which  could  pass 
these  measures  could,  and  in  a  subsequent  reign  did,  pass  further  measures  entirely 
abolishing  these  privileges.  Hence,  therefore,  the  temporal  sovereignty  was  indis- 
putably asserted  and  established  over  all  classes  of  the  king's  subjects,  clergy  as  well 
as  laity,  and  no  new  legislation  could  be  needed  or  asserted.  This  fact,  and  the 
force  of  the  inferences  which  arise  from  it,  are  lost  sight  of  by  the  author,  on  account 
of  his  postponing  all  mention  of  these  important  matters  and  measures  until  after  his 
account  of  the  measures  as  to  the  supremacy,  whereas  they  in  truth  preceded  those 
measures,  and  therefore  were  the  precursors,  not  the  results,  of  the  establishment 
of  the  royal  supremacy.  That  is,  they  preceded  it,  and  prepared  the  way  for  it  by 
accustoming  the  nation  to  see  clerical  privileges  disregarded  or  destroyed  ;  but  they 
did  not  in  a  legal  sense  lead  to  or  any  way  involve  or  imply  it ;  nor  was  there  any 
legal  connexion  between  the  assertion  of  temporal  sovereignty  and  of  spiritual 
supremacy.  As  already  seen,  a  series  of  statutes  on  all  subjects  not  purely  spiritual 
had  amply  secured  and  asserted  the  royal  sovereignty  ;  wliile,  on  the  other  hand,  they 
left  unaffected  the  spiritual  supremacy  of  the  pope,  and  asserted  no  such  supremacy 
in  the  crown.  Measures  had  no  doubt  passed  against  the  supremacy  of  the  see  of 
Eome,  but  they  were  only  put  in  force  upon  particular  occasions,  and  they  were 
allowed  to  be  totally  disregarded  in  others.  Thus,  notwithstanding  the  statute  of 
provisors  (25  Edw.  III.),  the  pope  was  allowed  to  collate  to  benefices,  in  various  cases 
in  which  he  claimed  the  right  (41  Edw.  III.,  5 ;  Owen,  144) ;  and  after  the  statute 
7  Henry  IV.,  c.  viii.,  passed  in  affirmance  of  that  one,  even  bishops  continued  to  be 
VOL.  III.  0 
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authority.  The  devise  of  lands,  which  hitherto  had  been  practised 
under  the  cover  of  a  use,  and  had  been  partially  allowed  by  a  late 

elected  by  provisions  from  Rome  (8  Sen.  IV.,  Cotton's  Records,  458).  And  in  the  Year- 
boots  of  those  times  numerous  eases  are  to  be  found  in  which  the  validity  of  papal 
presentations  was  recognised ;  and  indeed  they  were  recognised  by  the  very  laws  passed 
to  prevent  persons  from  procuring  them  ;  for,  if  not  valid  by  law,  the  procuring  of 
them  would  have  been  idle,  as  they  would  be  mere  nullities.  And,  after  all,  the  scope 
of  these  statutes  was  only  the  right  of  patronage,  which  the  law  regarded  as  temporal. 
The  terms  of  the  statute  of  praemunire  were  "  in  curia  Romania,  vel  alibi;"  and  it  had 
been  held  in  the  reign  of  Edward  IV.  that  this  latter  expression  meant  the  court  of 
the  bishop,  but  that  both  applied  to  temporal  matters  ;  therefore,  if  a  man  should  be 
excommunicated  for  a  thing  which  pertained  to  the  common  law,  praemunire  would 
lie  (Year-book,  5  Edw.  IV.,  fol.  6).  It  had  indeed  been  thrown  out  as  an  opinion  in 
the  courts  of  law  that  if  a  clerk  should  sue  another  man  in  curia  Romano,  of  a  spiritual 
matter,  where  he  could  have  a  remedy  within  the  realm  in  the  court  of  the  bishop, 
it  was  a  case  for  praemunire,  for  it  drew  the  matter  in  question  out  of  the  realm 
( Tear-book,  7  Edw.  I V.,  fol.  3  ;  14  Ben.  IV.  fol.  14).  But  this  could  not  apply  to  appeals 
to  Eome  in  spiritual  matters,  as  there  was  no  tribunal  of  appeal  provided  by  the  law 
ecclesiastical  within  the  realm  on  such  matters.  And  although  a  party  who  had 
appealed  to  Rome  on  a  matter  of  executorship,  which  in  its  nature  is  entirely  tem- 
poral, was  held  liable  to  the  pains  and  penalties  of  praemunire  ( Year-book,  2  Rich. 
III.,  fol.  17),  that  was  a  temporal  matter.  It  must  be  manifest  that  under  these 
statutes,  when  the  crown  asserted  its  sovereignty,  the  papacy  had  practically  to  yield, 
and  always  did  yield,  bo  that  it  might  be  taken  as  firmly  established  that  the  papacy 
could  not  exercise  its  spiritual  authority  over  temporal  matters,  but  was  confined  to 
such  as  were  purely  spiritual.  In  the  12th  Henry  VII.  it  was  said  by  Frowike  that 
"as  the  common  law  held  plea  of  things  temporal,  so  the  spiritual  law  held  juris- 
diction of  things  spiritual"  (Year-book,  12  Men.  VII.,  fol.  22).  And  in  the  12th 
Henry  VIII.  we  find  a  case  of  disputed  patronage,  in  which  Brudnell,  C.J.,  said,  "  If 
the  incumbent  shall  be  in  by  collation  of  the  pope  or  presentation  of  the  king,  the 
action  shall  be  against  him  only"  (Year-book,  12  Hen.  VIII.,  fol.  8).  Thus  in  this 
very  reign  the  spiritual  supremacy  of  the  pope  was  recognised.  But  then  the  king's 
courts  determined  the  limits  of  the  papal  rights  in  every  case ;  and  thus  the  royal 
supremacy  in  temporals  was  secure;  so  that  no  new  legislation  could  be  required 
to  assert  the  royal  sovereignty,  or  to  prevent  the  papal  supremacy  from  encroaching 
upon  it.  The  limits  of  both  were  laid  down  and  preserved  by  law ;  and  if  the  papal 
supremacy  was  exercised  on  any  matter  not  purely  spiritual,  it  was  by  the  allowance 
and  recognition  of  the  law  itself.  Thus,  in  the  12th  year  of  this  reign,  a  papal  dis- 
pensation in  a  matrimonial  matter  was  pleaded,  and  the  court  of  law  recognised  it. 
For  it  was  admitted  that  the  marriage  would  have  been  invalid  but  for  the  papal 
dispensation,  and  it  recognised  that  the  papal  bull  of  dispensation  made  it  valid  ; 
and  this  was  the  view  adopted  by  the  court  ( Year-look,  12  Sen.  VIII. ,  fol.  6).  The  law 
recognised  that  matrimonial  matters  were  spiritual  in  their  nature,  and  therefore 
subject  to  the  papal  authority,  as  the  supreme  spiritual  authority.  It  was  under 
these  circumstances  that  the  question  of  the  marriage  with  Catherine  arose  ;  and  it 
will  have  been  observed  that  matrimony,  it  was  admitted,  in.  its  nature  belonged 
to  the  spiritual  courts  ;  and  it  does  not  appear  that  in  the  earlier  stages  of  the  matter 
it  was  pretended  that  the  statutes  of  praemunire  prohibited  appeals  to  Rome  on  such 
matters.  On  the  contrary,  it  is  manifest  that  the  received  opinion  in  the  courts  of 
law  was  in  favour  of  such  appeals,  and  that  the  papal  jurisdiction  had  been  judi- 
cially recognised.  And  as  the  marriage  was  assumed  to  be  invalid  but  for  the  papal 
dispensation,  and  Henry  appeared  to  have  been  encouraged  to  hope  that  the  papal 
authority  might  annul  the  marriage,  it  happened  naturally  enough  that  so  long  as 
the  hope  endured,  the  appeal  to  Rome,  or  the  exercise  of  its  appellate  jurisdiction  by 
means  of  a  papal  legate  within  the  realm,  was  winked  at  or  allowed.  It  was  only 
when  the  monarch  found  his  hopes  were  vain  the  crown  lawyers  were  found  to  sug- 
gest that  there  had  been  a  breach  of  the  statutes  of  praemunire;  nor  was  he  slow  in 
acting  on  the  suggestion,  and  at  once  a  crown  prosecution  was  instituted  against  the 
legate  (Wolsey),  which,  as  it  put  in  operation  a  construction  of  the  law  practically 
separating  the  country  from  Rome,  may  be  deemed  the  first  step  in  the  proceeding 
for  the  purpose  of  that  separation.  In  October  1529  the  attorney-general  commenced 
a  prosecution  against  the  archbishop  (who  was  also  chancellor),  for  procuring  bulls 
from  Rome  without  the  king's  license.    No  doubt,  as  Sir  James  Mackintosh  observes 
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act,  was  now,  by  express  statute,   indulged  to  every  one.     The 

benefit  of  clergy,  which  had  so  long-  stood  in  the  way  of  our  crirni- 

"  the  charge  was  the  consummation  of  injustice,  for  Wolsey  had  obtained  these  bulls 
with  the  knowledge  and  for  the  service  of  the  king,  and  had  executed  them  for  years 
under  the  eye  of  his  ungrateful  master"  (Hist.  Eng.,  vol.  ii.) ;  and  it  throws  a  dark 
stain  upon  the  character  of  More,  that  he,  as  the  new  chancellor,  should  have  pressed 
to  the  utmost  those  false  and  groundless  charges  against  his  predecessor,  the  illus- 
trious prelate  to  whom  he  owed  his  own  elevation.  But  these  considerations  go 
rather  to- the  merits,  and  do  not  affect  the  law.  On  the  other  hand,  it  diminishes 
one's  indignation  at  the  treatment  of  the  prelate  to  find  him  shortly  afterwards  sub- 
scribing a  memorial  to  the  see  of  Rome,  clearly  threatening  separation  if  it  did  not 
at  once  accede  to  the  king's  demands  (Rymer;  xiv.  ;  Herbert,  141).  And  as  this 
memorial  was  signed  by  two  archbishops,  five  bishops,  twenty-two  untied  abbots,  as 
well  as  by  the  great  body  of  the  lay  peerage,  it  is  impossible  not  to  perceive  that  the 
impression  at  that  time,  derived  from  the  traditions  and  the  legislation  of  many 
generations;  was  strongly  adverse  to  the  recognition  of  the  papal  supremacy,  and  that 
the  monarch  was  but  carrying  out  the  traditional  policy  of  the  country.  As  Sir 
James  Mackintosh  observes,  "  The  king  and  people  of  England  were  prepared  by 
several  circumstances  for  resistance  to  the  papacy,  though  not,  perhaps,  for  separa- 
tion from  the  church.  The  ancient  statutes  for  punishing  unlicensed  intercourse 
with  the  popedom  had  familiarised  the  English-nation  to  the  lawfulness  of  curbing 
papal  encroachments,"  or  rather,  it  may  be  more  truly  said,  of  resisting  papal 
authority ;  for  beyond  all  doubt  (as  has  been  shown  in  previous  volumes)'  it  was  not 
the  papal  authority  that  had  been  encroaching  ;  quite  the  contrary.  The  prosecution 
of  the  cardinal-prelate  legate  for  exercising  his  legatine  authority  within  the  realm 
involved  the  denial  and  disclaimer  of  any  spiritual  supremacy  in>  the  papacy,  and  it 
involved  a  total  subversion  of  law.  For,  according  to  the  law  of  England,  as  just 
shown,  matrimony  (which  by  the  Roman  Catholic  religion  is  a  sacrament)  was  a 
spiritual  matter,  and  governed  by  the  law  of  the  church,  and  subject  to  the  appellate 
jurisdiction  of  the  papacy.  And  when  the  nation  saw  a  man  like  More  press  the 
prosecution,  they  might  naturally  deem  the  papal  supremacy  disclaimed  ;  and  the 
marvel  is  how  More,  after  thus  practically  disregarding  it,  could  have  shortly  after- 
wards suffered  martyrdom  for  it.  When  Oanraer  pronounced  sentence  on  the 
marriage  case,  notwithstanding  the  appeal  to  Rome  still  pending,  he  only  carried 
out  the  principle  involved  in  the  prosecution,  to  which  More  had  been  a  party.  It 
cannot  be  supposed  that  such  a  prosecution  was  really  justified'  by  a  statute  which 
had  been  in  force  at  times  when  Roman  cardinals  were  chancellors  ;  and  it  can  only 
be  regarded  as  a  monBtrous  and  outrageous  perversion  of  the  law,  dictated  by  arbitrary 
tyranny.  The  same  perversion  of  the  law  was  pursued  in  the  prosecution  of  the  whole 
body  of  the  clergy  for  assenting  to  the  exercise  of  the  papal  jurisdiction  within  the 
realm,  whieh  had  been  repeatedly  reeognised  in  the  courts  of  law.  '*  Wolsey,"  says  Sir 
•T.  Mackintosh,  "  had  exercised  the  legatine  power  so  long  that  the  greater  part  of  the 
clergy  had  done  aets  which  subjected  them  to  the  same  heavy  penalties,  under  the  ancient 
statutes  whieh  had  crushed  the  cardinal.  No  clergyman  was  secure.  The  attorney- 
general  appears  to  have  proceeded  against  the  bishops  in  the  court  of  king's  bench, 
and  the  conviction  of  the  bishops  was  to  determine  the  fate  of  the  clergy.  After 
this  demonstration  of  authority,  the  convocation  agreed  to  petition  the  king  to 
pardon  their  fault" — i.e.,  to  pardon  their  assertion  of  the  papal  supremacy — for  this  it 
was,  and  only  this,  of  which  they  were  accused..  This-  they  agreed  to  acknowledge  as 
a  crime — the  whole  body  of  the  clergy ;  all  the  bishops  and  the  clergy  agreed,  rather 
than  forfeit  their  money,  to  acknowledge  that  their  acting  on  the  doctrine  of  the 
papal  supremacy  was  a  crime.  This  they  solemnly  and1  publicly  acknowledged.  And 
they  begged  pardon  of  their  sovereign  for  their  crime.  "  The  province  of  Canter- 
bury bought  this  mercy  at  the  price  of  £100,000,  that  of  York  for  £18,000  ;"  that 
is  to  say,  these  sums  were  paid  as  the  penalties  for  asserting  the  doctrine  of  the  papal 
supremacy,  which  they  had  hitherto  asserted;  and  it  is  to  be  presumed  that  they 
were  satisfied,  according  to  what  has  been  shown  to  be  the  received  opinion  in  the 
courts  of  law,  that  the  assertion  of  the  papal  supremacy  was  illegal,  and  that  being 
so,  of  course  little,  or  rather  nothing,  remained  to  be  done,  except,  in  order  to  pre- 
vent doubts  for  the  future,  to  declare  and  define  formally  that  doctrine  of  the  royal 
supremacy  which  the  legal  and  spiritual  authorities  of  the  realm  had  thus  agreed  in 
acknowledging  to  be  established  by  the  law.  Accordingly,  in  the  petition  of  the 
clergy  it  was  proposed  that  the  king  should  be  addressed  as  the  supreme  head  of  the 
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nal  judicature,  was  now  abolished   in  the  principal  and  most 
common  felonies.     All  these  were  innovations  upon  the  ancient 

church,  and  the  Archbishop  of  Canterbury  supported  the  designation.  It  was  adopted, 
with  the  addition  of  the  words  "  as  far  as  the  law  of  Christ  allows."  But  (as  Sir  J. 
Mackintosh  observes),  "thus  amended,  it  answered  the  purpose  of  the  court,"  which 
was  to  take  the  opportunity  of  introducing  an  appellation,  pregnant  with  pretension, 
amidst  the  ancient  formularies  and  solemn  phraseology  consecrated  by  the  laws,  and 
used  by  the  high  assemblies  of  the  commonwealth.  The  new  title,  full  of  undefined 
but  vast  claims,  soon  crept  from  the  petitions  of  the  convocation  into  the  heart  of  acts 
of  parliament.  But  the  historian  forgot  that  it  was  already  there,  in  effect  and  spirit, 
though  not  in  words  or  terms ;  and  (as  often  happens)  men  who  had  thus  conceded  the 
substance,  afterwards  stickled  at  the  form.  The  whole  body  of  the  clergy  bad,  to  save 
their  money,  abandoned  the  papal  supremacy,  and  it  was  idle  to  haggle  at  its  neces- 
sary alternative  of  the  royal  supremacy.  The  very  same  prelates  who  thus  renounced 
the  supremacy  of  Rome,  resisted  all  attempts  at  reform  of  abuses.  For,  as  the  his- 
torian observes,  "  immediately  after  a  bill  against  ecclesiastical  abuses  was  combated 
with  Buccess  by  the  bishops  and  abbots."  And  this  with  perfect  consistency,  for  in  the 
previous  reign  they  had  resisted  the  attempts  of  Cardinal  Morton,  under  the  autho- 
rity of  the  see  of  Rome,  to  repair  some  of  these  abuses.  The  supremacy  was  the 
corrective  power  in  that  church,  and  therefore  the  national  clergy  were  always  against 
it.  And  they  were  so  now.  The  monarch  only  carried  out  their  traditionary  policy. 
They  had  a  vulgar  pecuniary  interest  in  crippling  the  supremacy.  One  of  the  modes 
by  which  the  see  of  Rome  was  supported  was  the  payment  of  first-fruits ;  and  this 
had  always  been  a  sore  point  with  the  clergy,  and  inspired  them  with  very  strong 
feelings  of  discontent.  Hence  they  had  willingly  concurred  in  the  first  legislative 
measure  directed  against  the  see  of  Rome,  which,  with  consummate  craft,  was 
directed  against  this  point.  "  No  practical  measure  had  been  hitherto  adopted 
against  the  Roman  see,  but  the  stoppage  of  the  dunates,  or  first  year's  income  of 
vacant  bishoprics,  from  which  the  revenue  of  the  cardinals  resident  in  Rome  was 
derived.  The  statute  (the  historian  shrewdly  adds)  "  touched  the  connexion  with 
Rome  at  the  critical  point  of  money,  and  gave  it  to  be  understood  that  still  larger 
sources  of  revenue  might  be  turned  to  another  channel.  By  another  act,  the  first- 
fruits  and  tenths  thus  taken  from  the  pope  were  given  to  the  king,  and  commis- 
sioners (says  Mackintosh)  were  appointed  to  value  the  benefices,  with  a  machinery 
afterwards  so  enlarged  as  to  be  instrumental  in  promoting  rapine  on  a  more  extended 
scale  (26  Hen.  VIII.,  c.  iii.)  Under  pressure  of  the  fear  of  losing  money,  or  the  hope  of 
saving  it,  the  clergy  conceded  the  supremacy  practically.  "  The  convocation  had 
been  obliged  to  undertake  that  they  would  make  no  canons  without  the  king's 
licence;  and  though  this  measure  was  softened  by  limitations,  it  nevertheless  served 
to  throw  light  on  the  king's  being  the  '  head  of  the  church,'  a  phrase  which,  it  was 
evident,  was  not  intended  to  remain  a  barren  title"  (Mack.  Hist.  Eng.,  vol.  ii.)  The 
king,  no  doubt,  was  determined  to  carry  out  the  principle  it  embodied,  and  he  pro- 
ceeded to  do  so  with  the  entire  assent  of  the  church.  "  By  a  series  of  statutes  passed 
in  the  years  1533  and  1534,  the  church  of  England  was  withdrawn  from  obedience  to 
the  see  of  Rome,  and  thereby  severed  from  communion  with  the  other  churches  of 
the  west.  Appeals  to  Rome  were  prohibited,  under  the  penalties  of  prEemunire  " 
(24  Hen.  VIII.,  c.  ii.)  The  clergy  acknowledged  that  they  could  not  adopt  any  con- 
stitution without  the  king's  assent  (25  Hen.  VIII,  c.  xix.);  a  purely  domestic  election 
and  consecration  of  bishops  was  established  (25  Hen.  VIII,  c.  xx.);  all  pecuniary 
contributions,  called  Peter-pence,  imposed  by  (or  rather  payable  to)  the  bishop  of 
Rome,  called  the  pope,  were  abolished  ;  all  lawful  powers  of  licensing  and  dispensing 
were  transferred  from  him  to  the  Archbishop  of, Canterbury,  and  his  claims  to  them 
were  called  usurpations,  made  in  defiance  of  the  true  principle  that  your  "  grace's 
realm,  recognising  no  superior  under  God  but  only  your  grace,  has  been  and  is  free 
from  subjection  to  the  laws  of  any  foreign  prince,  potentate,  or  prelate."  All  this 
was  only  carrying  out  the  principle  already  acknowledged  by  the  church,  and  it  was 
agreed  to  by  the  prelates  in  parliament.  The  statute  proceeded  to  refer  to  this.  It 
proceeded  to  affirm  that  "  your  majesty  is  supreme  head  of  the  church  of  England  as 
the  prelates  and  clergy  of  your  realm,  representing  the  Church  in  their  synods  and  convo- 
cations, have  recognised,  on  whom  consisteth  the  authority  to  ordain  and  enact  laws  by 
the  assent  of  your  lords  spiritual  and  temporal,  and  commons  in  parliament' as- 
sembled" (25  Hen.  VIII,  e.  xxi.)  In  the  next  session,  all  these  enactments  were  sanc- 
tioned and  established  by  a  brief  but  comprehensive  statute,  "  An  act  concerning  the 
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law,  which  gave  a  new  turn,  and  brought  these  points  under  con- 
sideration in  a  variety  of  new  appearances.     To  these  may  be 

king's  majesty  to  be  supreme  head  of  the  Church  of  England,"  which  granted  him 
"full  power  to  correct  and  amend  any  error,  heresies,  abuses,  &c,  which  by  any 
ecclesiastical  jurisdiction  might  be  reformed  or  redressed"  (21  Hen.  VIII.,  c.  i.) 
All  these  measures,  be  it  observed,  passed  in  a  parliament  in  which  sat  the  prelates 
of  the  church,  without  opposition.  Well  might  the  historian  observe:  "The 
acquiescence,  or  rather  active  co-operation,  of  the  established  clergy  in  this  revolu- 
tion, is  not  one  of  its  least  remarkable  features.  Several  bishoprics  were  then  vacant, 
in  consequence  of  the  disturbance  of  intercourse  with  Rome.  Six  bishops,  however, 
sanctioned  by  their  vote  every  blow  struck  at  the  church.  Fourteen  abbots  were 
generally  present  when  the  number  of  temporal  peers  who  attended  were  less  than 
forty.  The  bill  for  subjecting  the  clergy  to  the  king  as  their  sole  head,  was  so 
favourably  received  as  in  one  day  to  be  read  three  times  and  passed :  no  division 
appears  on  these  measures.  And  after  the  vacancies  in  the  episcopal  order  were 
filled  up,  the  usual  number  of  bishops  attending  without  opposition  was  sixteen" 
(Hist.  Eng.,  vol.  ii.)  This  acquiescence  on  the  part  of  the  church  in  separation 
from  its  acknowledged  head,  and  the  substitution  of  royal  for  papal  supremacy, 
is  however  more  intelligible  when  it  is  regarded  as  only  the  practical  develop- 
ment of  a  series  of  measures  which  had  long  rendered  the  royal  authority  really 
supreme,  and  reduced  the  papal  supremacy  to  an  empty  name.  There  is,  indeed, 
another  reason  for  an  acquiescence  which  at  first  sight  seems  so  remarkable — 
viz.,  that  by  the  statutes  thus  passed,  the  denial  of  the  royal  supremacy  was  ren- 
dered capital ;  and  that  this  was  not  meant  merely  as  a  menace,  but  was  in- 
tended to  be  put  in  force,  was  soon  afterwards  shown  by  the  execution  under  those 
statutes  of  Fisher  and  of  More.  As  the  historian  says  with  truth,  his  difference  with 
Rome  had  not  yet  extended  to  doctrine,  but  was  confined  to  the  rejection  of  the 
papal  jurisdiction  (Hist.  Eng.,  vol.  ii.,  c.  viii.)  The  historian  observes,  no  doubt 
truly  enough,  that  "  the  title  of  supreme  head  of  the  church  was  assumed  by  Henry 
with  considerable  wariness,  in  language  which  might  be  addressed  to  subjects  in  one 
sense,  and  defended  against  antagonists  in  another,  and  which  was  remarkable  for 
the  gross  but  common  fallacy  of  giving  a  false  appearance  of  consistency  to  jarring 
reasons,  by  the  use  of  the  same  words  in  different  acceptations"  (Ibid.)  But  this 
was  in  deference  to  the  prejudices  and  feelings  of  the  ignorant  multitude,  who  had 
by  no  means  followed  out  the  logical  consequences  of  principles  so  keenly  and 
acutely  as  the  crown  lawyers  had  done.  These  arts  or  artifices  of  policy,  which  dis- 
covered the  extent  and  importance  of  the  revolution  only  by  slow  degrees  to  the 
people,  are  (says  the  historian),  "observable  in  the  statutes  of  the  reign  as  to  the 
supremacy  of  the  24th,  25th,  and  26th  of  the  reign  "  (Ibid.)  The  preamble  to  these 
statutes  recites  that  the  crown  of  England  is  independent,  and  that  all  classes  of 
men,  whether  of  the  spiritualty  or  the  temporalty,  owe  obedience  to  it ;  that  the 
Church  of  England  has  been  accustomed  to  exercise  jurisdiction  in  courts  spiritual, 
and  that  the  encroachments  of  the  bishop  of  Rome  from  ancient  times  had  been 
checked  by  the  king's  prerogative  (24  Hen.  VIII,  c.  xxii.)  These  encroachments 
(as  already  has  been  seen)  had  been  rather  on  the  part  of  the  crown ;  but  it  was  here 
enough  that  past  legislation  had  been  for  three  or  four  centuries  directed  against 
the  claims  or  pretensions  of  Rome  ;  and  there  is  an  evident  appeal  here,  on  the  part 
of  the  crown,  to  that  long  course  of  legislation — an  appeal,  the  force  of  which  the 
historian,  from  wSnt  of  sufficient  acquaintance  with  the  effect  of  the  statutes,  as  de- 
clared in  the  courts  of  law,  failed  to  appreciate,  and  he  equally  failed  to  perceive  the 
extent  of  the  royal  pretensions.  He  observes  :  "  It  is  evident  that  the  doctrjne  con- 
cerning the  king's  supremacy  might  well  be  reconciled  with  the  papal  authority,  if 
the  latter  were  confined  to  a  strictly  spiritual  jurisdiction  on  the  part  of  the  pope, 
and  if  the  former  were  limited  to  civil  and  coercive  powers  on  that  of  the  king. " 
This,  however,  was  all  that  the  papacy  had  ever  claimed  as  of  right,  or  jure  divino, 
though  the  law  had,  at  an  earlier  period  of  our  history,  conceded  more.  The  his- 
torian himself  was  aware  of  this  distinction,  which  has  been  particularly  pointed  out 
in  the  notes  to  the  former  volumes  of  this  work.  But  though  the  most  learned 
Romanists  have  generally  agreed  that  the  coercive  powers  of  the  ecclesiastical  courts 
arose  from  grants  of  certain  portions  of  civil  jurisdiction  made  by  the  state  to  the 
church  (for  example,  in  testamentary  and  matrimonial  causes)  yet  the  court  of  Rome 
has  never  been  willing  to  limit  itself,  by  any  formal  act,  to  this  narrow  and  depend- 
ent jurisdiction.    This,  however,  was  very  immaterial,  if  it  acknowledged  (which  is  in- 
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added,  the  protection  and  establishment  of  leases  for  years,  execu- 
tion against  the  effects  of  bankrupts,  the  limitation  of  actions,  the 
locality  of  trial  in  felonies. 

dubitable)  that  the  state  had  a  right  thus  to  limit  it,  and  that  all  that  the  church  could 
claim,  jure  divino,  was  jurisdiction  over  spiritual  matters.     And  this  the  law  had 
hitherto  allowed,  and,  indeed,  still  did  recognise  and  allow  ;  only  it  had  of  late, 
under  cover  of  the  old  statutes,  asserted  itself  against  the  right  of  appeal  to  Home, 
or  the  exercise  of  any  appellative  jurisdiction  by  Eome,  even  in  spirituals.     This,  it 
is  obvious,  was  now  the  real  point  in  contention,  which  can  be  shown  in  two  ways  : 
first,  by  the  fact,  that  the  pope  claimed  every  ,j  ur isdict i on  in  spiritualties  ;  next, 
that  the  king  claimed  such  jurisdiction.    This  was  exemplified  in  the  great  marriage 
case,  recently  decided,  which  was  a  matter  .purely  spiritual.  '  It  is  beyond  a  doubt 
that  the  king  claimed  that  it  should  be  decided  in  the  spiritual  courts  of  the  realm 
— i.e.,  by  the  Archbishojp  e'f  Canterbury — and  it  was,  in  fact,  so  decided.     It  was, 
therefore,  an  entire  error  on  the  part  of  the  historian,  and  it  only  shows  how  utterly 
this  great  question  has  been  misunderstood,  to  suppose  that  the  claim  of  Eome  was 
for  more  than  spiritual  jurisdiction,  or  that  the  claim  of  the  king  was  for  less.    It 
was  entirely  a  question,  on  each  side,  as  to  purely  spiritual  jurisdiction.    Of  anything 
more  than  that,  the  papacy  had  been  already  deprived  by  the  decisions  of  the  early 
courts  of  law,  grounded  on  the  old  statutes  ;  and  it  was  because  the  king  was  now 
claiming  more  than  had  hitherto  been  supposed  to  belong  to  the  crown  {though  it 
logically  followed,  from  the  principles  laid  down),  that  he  was  compelled  to  proceed 
with  the  care  and  caution  described  by  the  historian.     However  the  words  of  the 
statute  might  be  otherwise  construed,  it  was  intended  by  such  swelling  novelties  of 
expression  to  inure  the  minds  of  the  people  to  unwonted  modes  of  thinking  on  the 
relation  between  the  .papal  jurisdiction  and  the  regal  power  (Ibid.)    The  king  had, 
it  is  manifest,  simply  set  himself  in  the  place  of  the  pope,  and  substituted  the  royal 
supremacy  for  the  papal.     In  the  last  statute  on  the  subject,  it  is  enacted  that  the 
king  of  this  realm  shall  be  reputed  to  be  the  only  supreme  head  of  the  church  of 
England ;  that  as  such  he  shall  enjoy  all  titles,  jurisdictions,  and  honours  to  the 
said  dignity  appertaining,  and  that  he  shall  have  full  authority  to  correct  all  errors 
and  abuses  which  might  lawfully  be  corrected  by  any  spiritual  jurisdiction,  any 
usage,  prescription,  foreign  laws,  or  foreign  authority  to  the  contrary  notwithstand- 
ing (26  Hen.  VIII.,  c.  i.)     Upon  this  Sir  J.  Mackintosh  observes,  that  it  leaves  with- 
out elucidation  whether  it  was  intended  to  assert  only,  like  the  former  acts,  the  pro- 
position that  the  king  is  the  sovereign  of  all  classes  of  his  subjects.     But  if  the  his- 
torian had  followed  the  course  of  law  and  legislation  on  this  subject  more  closely,  he 
would  have  seen  that  much  more  than  that  must  have  been  intended  ^  for  that 
had  been  settled  centuries  before,  and  indeed  had  never  been  disputed,  except  as  to 
spiritual  matters,  as  to  which  it  is  .plain  it  was  now  asserted.     "It  passes  over"  (says 
the  historian  truly  enough)  "  the  essential  distinction  between  what  the  king  may  do 
out  of  parliament  by  his  royal  prerogative,  and  what  he  can  do  only  in  parliament,  by 
the  consent  of  the  estates  of  the  realm."   But  it  was  the  era  of  despotic  power,  and  in 
that,  therefore,  there  was  nothing  remarkable.    At  that  time  the  real  power  of  the 
realm  was  embodied  in  a  despotic  monarch.    The  assertion  of  his  supremacy,  in 
spiritual  matters  as  well  as  temporal,  was  the  assertion -of  the  supremacy  of  the  state 
as  representing  the  lay  power.   And  that  was  in  reality  the  principle  then  established 
"  It  may  mean  "  (proceeds  the  historian)  "  that  the  king  and  parliament  are  dependent 
in  no  respect  on  foreign  power,  and  that  the  legislature  may  change,  by  ventures 
the  arrangements  of  any  institution,  however  respectable,  which  can  owe  its  being 
and  establishment  to  Anglo-law."    But  no  institution  did  or  could  owe  its  being  and 
establishment  to  Anglo-law  if  it  was  purely  spiritual.    And  as  to  what  was  not  so 
but  mixed  with  the  temporal,  the  law  already  was  settled.     What  remained  was  to 
settle  it  equally  and  in  the  same  way  as  to  what  was  purely  spiritual  in  forms  of  creed 
doctrine,  faith,  and  worship,  rites,  and  ceremonies ;  and  this  was  what  was  intended 
by  the  king,  though  he  had  to  proceed  with  caution  and  awe.     It  is  under  cover  of 
all  this  vague  and  loose  language,  which  treats  the  headship  of  the  church  as  if  it 
were  an  ancient  and  well-known  magistracy,  that  the  unwary  reader  is  betrayed  into 
a  notion  (in  which  he  would  not  otherwise  have  acquiesced)  that  this  statute  is 
declaratory,  and  that  the  power  of  jurisdiction  and  amendment  in  all  cases  where 
ecclesiastical  superiors  formerly  exercised  such  powers,  was  not  so  much  granted  to 
the  crown  as  acknowledged  to  be  a  portion  of  its  ancient  prerogative  "    This  no 
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Such  were  the  principal  regulations  of  this  reign,  which  had  a 
lasting  influence  upon  our  jurisprudence,  and  stand,  even  at  this 
distance  of  time,  among  the  foremost  objects  of  legal  discussion. 

doubt,  is  true  enough ;  but  it  indicates  that  the  object  of  the  king  was  to  assert  a 
spiritual  supremacy.  And  this  indeed  the  historian  puts  into  two  lines,  with  perfect 
truth  and  clearness  : — "  The  jurisdiction  of  the  Pope  seemed  thus  to  be  totally  superseded 
by  the  powers  vested  in  the  crown  "  (Ibid.)  In  other  words,  the  royal  supremacy  was 
substituted  for  the  papal,  which,  by  the  contention  of  the  crown  itself,  was  purely 
spiritual.  This  was  put  plainly  enough  in  the  subsequent  statute,  an  act  to  extinguish 
the  authority  of  the  bishop  of  Rome,  by  which  the  maintenance  of  that  authority  was 
subjected  to  the  penalties  of  praemunire ;  and  all  persons  in  a  public  position  were  to 
take  an  oath  abjuring  it,  and  taking  the  king  to  be  the  only  head  of  the  Church  of 
England.  Upon  this  the  historian  observes  that  "  this  memorable  statute  was  the 
first  which  introduced  into  civil  legislation  the  union  of  a  promise  of  submission  with 
a  declaration  of  assent  to  opinions.  It  treats  the  refusal  of  the  prescribed  oaths  as  a 
species  of  political  heresy.  In  the  confusion  of  its  savage  haste,  it  punishes  the 
refusal  to  abjure  the  pope  as  a  higher  offence  than  acts  in  maintenance  of  his  authority 
(Ibid.)  "  By  these  statutes  "  (proceeds  the  acute  historian),  "  together  with  others 
prohibiting  official  intercourse  with  Eome,  the  revolution  in  church  government  con- 
templated by  Henry  VIII.  was  consummated  in  England,  which  was  placed  in  a 
situation  unlike  that  of  any  other  state  in  Christendom,  acknowledging  the  ancient 
doctrine  of  the  Roman  Catholic  Church ;  but  placing  the  king  as  a  sort  of  lay 
patriarch  at  the  head  of  the  ecclesiastical  establishment  (Ibid.)  And  that  this  was 
so  was  shown  practically  by  the  appointment  of  Cromwell  (who  had  become  Henry's 
chief  minister)  to  the  new  office  of  the  king's  vicegerent  for  good  and  true  ministra- 
tion of  justice  in  all  causes  and  cases  touching  the  ecclesiastical  jurisdiction,  and  for 
the  godly  reformation  and  redress  of  all  errors,  heresies,  and  abuses  in  the  church 
(31  Sen.  VIII,  c.  x.)  This,  it  is  obvious,  was  a  purely  spiritual  jurisdiction,  or,  at 
all  events,  included  it.  And  such  jurisdiction  undoubtedly  was  exercised  by  the 
king,  and  his  successors  in  purely  spiritual  matters,  that  is  to  say,  matters  of  faith, 
worship,  and  discipline.  The  objects  indeed  of  the  new  office,  as  the  historian  observes, 
were  so  various  that  it  would  have  been  difficult  to  define  its  powers  by  law  ;  and 
being  wholly  new,  they  could  not  be  limited  by  usage.  They  were,  therefore,  really 
unbounded.  The  great  object  of  the  king  all  through  was,  it  must  be  manifest,  the 
attainment  of  arbitrary  power  over  spiritualty  as  well  as  temporalty.  It  is  not  pro- 
bable that  the  pope,  had  he  conducted  himself  with  ever  so  great  moderation  and 
temper,  could  hope,  during  the  lifetime  of  Henry,  to  have  regained  much  authority 
or  influence  in  England.  That  monarch  was  of  a  temper  both  impetuous  and  obstin- 
ate, and  having  proceeded  so  far  in  throwing  off  the  papal  yoke,  he  never  could  again 
have  been  brought  tamely  to  bend  his  neck  to  it.  Even  at  the  time  when  he  was 
negotiating  a  reconciliation  with  Eome,  he  either  entertained  so  little  hope  of  success, 
or  was  so  indifferent  about  the  event,  that  he  had  assembled  a  parliament,  and  con- 
tinued to  enact  laws  distinctive  of  the  papal  authority.  The  people  had  been  prepared 
by  degrees  for  this  great  innovation.  Each  preceding  session  had  retrenched  some- 
thing from  the  power  and  profits  of  the  sovereign.  Care  had  been  taken  to  teach 
the  nation  that  a  pope  was  entitled  to  no  authority  at  all  beyond  the  bounds  of  his 
own  diocese  (Burnet,  vol.  i.,  p.  144).  The  proceedings  of  the  parliament  showed  that 
they  had  entirely  adopted  this  opinion,  and  there  is  reason  to  believe  that  the  king, 
after  having  procured  a  favourable  sentence  from  Rome,  which  would  have  removed 
all  doubts  with  regard  to  his  second  marriage,  might  indeed  have  lived  on  terms  of 
civility  with  the  Roman  Pontiff,  but  never  would  have  surrendered  to  him  any 
considerable  share  of  his  assumed  prerogative.  The  importance  of  the  laws  passed 
in  the  session  of  1533  was  sufficient  to  justify  this  opinion.  All  payments 
made  to  the  apostolic  chamber,  all  provisions,  bills,  and  despatches,  were 
abolished.  Monasteries  were  subjected  to  the  visitation  and  government  of  the 
king  alone.  The  law  for  punishing  heretics  was  moderated.  The  ordinary  was 
prohibited  from  imprisoning  or  trying  any  person  upon  suspicion  alone,  without 
presentment  by  two  witnesses ;  and  it  was  declared  that  to  speak  against  the  pope's 
authority  was  no  heresy.  Bishops  were  to  be  appointed  by  a  conge  d'elire  from  the 
crown,  or,  in  case  of  the  dean  and  chapter's  refusal,  by  letters-patent.  The  law 
which  had  been  made  against  paying  annales  or  first-fruits  was  finall  established, 
and  a  submission  which  had  been  exacted  from  the  clergy  received  the  sanction 


216  HENRY  VIII.  [CHAP.  XXVIII. 

Others  are  of  less  importance,  because  of  shorter  duration :  such 
were  the  poor  laws  ;  many  of  the  new  courts  erected  by  this  king ; 

of  parliament.  In  this  submission  the  clergy  acknowledged  that  convocation 
ought  to  be  assembled  by  the  king's  authority  alone;  they  promised  .to  enact  no 
new  canons  without  his  consent,  and  they  agreed  that  he  should  appoint  commissioners, 
in  order  to  examine  the  old  canons,  and  abrogate  such  as  should  be  found  prejudicial 
to  the  royal  prerogative.  And  an  appeal  was  allowed  (only)  from  the  bishop  (or  rather 
the  archbishop)  to  the  king  in  chancery  (Hume's  Hist.  Bng.,  c.  xxx.)  The  king  found 
his  ecclesiastical  subjects  as  compliant  as  the  laity.  The  convocation  ordered  that 
the  act  against  appeals  to  Eome  should  be  affixed  to  the  doors  of  all  the  churches  in 
the  kingdom.  And  they  voted  that  the  bishop  of  Rome  had,  by  the  law  of  God,  no 
more  jurisdiction  in  England  than  any  other  foreign  bishop,  and  that  the  authority 
which  he  and  his  predecessors  had  there  exercised  was  only  by  usurpation,  and  by 
the  sufferance  of  the  English  princes.  The  bishops  went  so  far  in  their  compliance, 
that  they  took  out  new  commissions  from  the  crown,  in  which  all  their  spiritual  and 
episcopal  authority  was  expressly  affirmed  to  be  derived  ultimately  from  the  civil 
magistrate,  and  to  be  entirely  dependent  on  bis  good  pleasure  (Collier's  Bail.  Hist., 
vol.  iii. ;  Hume's  Hist.,  c.  xxx.)  The  parliament  being  again  assembled,  conferred 
on  the  king  the  title  of  the  only  supreme  head  on  earth  of  the  Church  of  England,  as 
they  had  already  invested  him  with  all  the  real  power  belonging  to  it.  In  this 
memorable  act  the  parliament  granted  him  power,  or  rather  acknowledged  his  in- 
herent power,  to  vest  and  repress,  redress,  reform,  order,  correct,  restrain,  or  amend 
all  errors,  heresies,  abuses,  contempts,  offences,  and  enormities  which  fell  under  any 
spiritual  authority  or  jurisdiction  (26  Hen.  VIII.,  c.  i.)  The  act  passed  empowering 
the  king  to  name  commissioners  for  framing  a  body  of  canon  law  was  renewed,  but 
the  project  was  never  carried  into  execution.  Henry  thought  that  the  present  per- 
plexity of  that  law  increased  his  authority,  and  kept  the  clergy  in  still  greater  depend- 
ence. .  .  .  The  king,  though  determined  utterly  to  abolish  the  monastic  orders, 
resolved  to  proceed  gradually  in  this  great  work,  and  he  gave  directions  to  the  parlia- 
ment to  go  no  further  at  present  than  to  suppress  the  lesser  monasteries.  ...  It 
does  not  appear  that  any  opposition  was  made  to  this  important  law,  so  absolute  was 
Henry's  authority  (c.  32).  Another  accession  was  gained  to  the  authority  of  the 
crown.  Whoever  maintained  the  authority  of  the  bishop  of  Eome,  by  word  or  writ, 
or  endeavoured  to  restore  it  in  England,  was  subjected  to  the  penalty  of  a  praemunire 
— that  is,  bis  goods  were  forfeited,  and  he  was  put  out  of  the  protection  of  the  law. 
And  any  person  who  possessed  any  office,  ecclesiastical  or  civil,  or  received  any  grant 
or  charter  from  the  crown,  and  yet  refused  to  renounce  the  pope  by  oath,  was  de- 
clared to  be  guilty  of  treason.  Henry,  finding  a  great  increase  of  authority  to  accrue, 
had  determined  to  persevere  in  his  present  measures.  There  was  a  great  division  of 
opinion,  but  the  authority  of  the  king  kept  every  one  submissive  and  silent,  and  the 
new  assumed  prerogative,  the  supremacy,  with  whose  limits  no  one  was  fully  acquainted, 
restrained  even  them.  The  convocation  discovered  the  servile  spirit  by  which  they 
were  governed.  They  said  that  they  intended  not  to  do  or  Bpeak  anything  which 
might  be  unpleasant  to  the  king,  whom  they  acknowledged  as  their  supreme  head, 
and  whose  commands  they  were  resolved  to  obey  (Collier's  Bed.  Hist.,  vol.  ii.,  p.  119). 
They  came  at  last  to  decide  articles  of  faith,  and  their  tenets  were  of  as  motley 
a  kind  as  the  assembly  itself,  or  rather  the  Icing's  system  of  theology,  by  which  they 
were  resolved  entirely  to  square  themselves.  These  articles,  when  framed  by  the 
convocation,  and  corrected  by  the  king,  were  subscribed  by  every  member  of  that 
assembly  (Burnet,  vol.  i.,  p.  215).  Henry  made  any  vote  of  his  parliament  and 
convocation  subservient  not  only  to  his  interests  and  passions,  but  even  his  caprices. 
The  concurrence  of  these  two  national  assemblies  seemed  to  increase  the  king's 
power  over  the  people,  and  raised  him  to  an  authority  more  absolute  than  any  prince 
in  a  simple  monarchy,  even  by  means  of  military  force,  is  ever  able  to  attain  (Hume's 
Hist.  Bng.,  c.  31).  This,  indeed,  was  the  great  feature  in  the  character  of  the  reign, 
that  parliament  itself  was  made  an  engine  of  oppression  and  a  means  of  establishing 
the  most  monstrous  tyranny.  What  was  the  nature  and  extent  of  this  new  preroga- 
tive of  the  spiritual  supremacy  of  the  crown  may  be  illustrated  by  several  cases  in  the 
next  reign.  It  was  resolved  by  the  judges  at  a  committee,  before  the  lords  in  parlia- 
ment, that  a  convocation  cannot  even  assemble  without  the  king's  writ,  nor  make 
canons  without  the  royal  assent,  nor  execute  them  without  such  assent,  nor  if  contrary 
to  the  king's  prerogative,  although,  at  the  same  time,  it  was  said  that  the  power  of 
convocation  was  purely  spiritual ;  whence  it  plainly  appears  that  the  supremacy 
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new  treasons  and  new  offences  of  various  kinds,  with  new-fangled 
tribunals  for  their  examination ;  all  which  were  repealed  or  super- 
claimed  was  now  spiritual  (12  Coke's  Reps.,  73),  as,  for  instance,  in  determining  in 
heresy,  which,  by  the  common  law,  was,  as  Lord  Coke  says,  within  the  power  of  con- 
vocation (Case  of  Heresy,  12  Coke's  Reps.,  57).  No  doubt,  after  the  lapse  of  more  than 
half-a-eentury,  this  monstrous  doctrine  began  to  rouse  a  reaction,  but  it  was  a  reaction 
which  resulted  in  a  revolution.  It  was  one  of  the  main  causes  of  the  rebellion,  and 
nothing  is  more  clear  than  that  the  practical  development  of  the  supremacy  de- 
stroyed the  power  of  the  monarchy.  The  nation  insisted  on  the  supremacy  being 
transferred  from  the  crown  to  parliament,  and  the  act  of  uniformity  of  Charles  II. 
was  really  and  truly  a  parliamentary  settlement  of  the  subject.  But,  in  the  mean- 
time, the  prerogative  of  the  royal  supremacy,  as  originally  asserted  and  upheld  and 
exercised  for  great  part  of  a  century— viz.,  a  prerogative  to  regulate  the  faith  and 
worship  of  the  church  by  royal  ordinance — was  destroyed  ;  and  no  one  now  would 
venture  to  assert  it.  The  supremacy  of  the  laity,  however,  was  established — of  the 
laity  as  represented  in  parliament,  instead  of  the  royalty.  Many  authorities  in  sup- 
port of  this  view  can  be  adduced  from  the  law-books  of  the  age.  Thus,  in  the  reign 
of  Elizabeth,  the  question  was  raised,  whether  the  queen,  by  the  statute  25  Henry 
VIII.,  having  that  supremacy  united  to  the  crown  which  the  pope,  it  was  said,  hail 
usurped,  could  grant  dispensations,  without  the  bishop,  which  the  archbishop  could 
not  grant !  And  it  was  resolved  by  the  court  that  the  queen  could  grant  dispensa- 
tions, as  the  pope  could  do  in  cases  where  the  archbishop  had  no  authority-  by  the 
statute  to  do  so,  because  all  the  authority  which  the  pope  had  is  given  to  the  crown,  "  quia 
tout  authority  quel  le  pape  asoit  est  done  al  corone"  (Moore's  Reps.,  542).  And  in 
the  next  reign  all  the  judges  assembled  in  the  Star  Chamber  declared  that  the 
king  could  deprive  clergymen  for  nonconformity  with  the  lay  canons  (sanctioned 
by  himself),  and  the  reason  given  was,  that  the  king  had  a  supreme  ecclesiastical 
power  (Ibid.,  755)  ;  and,  further,  that  they  took  it  to  be  clear  that  the  king 
could,  without  parliament,  make  ordinances  and  institutions  for  the  government 
of  the  clergy,  and  could  deprive  them  if  they  did  not  obey,  and  that  he  could 
issue  commissions  to  exercise  this  power  of  deprivation  (Ibid.)  And  accordingly 
the  high  commission  court  did  exercise  this  power  to  the  end  of  the  reign  of 
Elizabeth,  not  only  over  clergy,  but  laity ;  and  though  it  was  appointed  by  statute, 
the  judges  declared  that  a  statute  was  not  necessary,  and  that  the  commission  could 
emanate  from  the  crown  by  virtue  of  its  prerogative  of  the  supremacy.  It  was,  indeed, 
a  few  years  later  declared  that  the  commissioners  could  not  fine  or  imprison  the  laity 
without  the  authority  of  statute  ;  but  it  was  never  doubted  that  they  could  administer 
the  ecclesiastical  law  established  by  the  crown,  and  deprive  the  clergy  for  breach  of 
it,  so  that  virtually  the  crown  had  power  to  prescribe  the  religion  and  direct  the  faith 
and  worship  of  the  nation.  But  in  every  other  respect  they  were,  according  to  this 
new  doctrine  of  the  supremacy,  entirely  unnecessary.  And  it  will  be  found  that  not 
only  in  the  view  of  the  sovereign,  but  according  to  the  opinion  of  parliament  and 
in  the  judgments  of  the  courts  of  law,  the  crown,  by  virtue  of  this  new  prerogative  of 
the  spiritual  supremacy,  had  full  authority  to  define  and  declare  matters  of  faith  or 
worship,  and  did  so,  except  so  far  as  restrained  by  statute.  For  no  one,  even  in  that 
age,  ventured  to  say  that  the  sovereign  could  alter  or  depart  from  an  act  of  parlia- 
ment, though  no  doubt  the  sovereign  did  and  could  compel  parliament  to  do  so. 
Still,  the  passing  of  statutes  on  the  subject  tended  to  obscure  and  disguise  the 
naked  deformity  and  atrocity  of  the  new  prerogative  of  the  royal  supremacy, 
and  it  is  possible  that,  as  Sir  James  Mackintosh  suggests,  many  of  those  who 
acquiesced  in  these  statutes  did  so  for  the  very  reason  that  every  statute  passed  upon 
the  Bubject  did  in  fact  tend  to  restrain  this  most  monstrous  prerogative.  It  is 
indeed  probable  that  many  of  those  who  at  first  assented  to  it  were  not  blind  to  its 
novelty  and  deformity,  but  acknowledged  it  rather  as  representing  the  supremacy  of 
the  laity  than  of  royalty.  It  was  true,  that  in  that  age  royalty  represented,  or 
rather  absorbed,  all  the  power  of  the  laity,  but  for  that  reason,  because  it  did  repre- 
sent it,  the  supremacy  of  royalty  was  regarded  thus  far  with  satisfaction,  that  it  was 
at  all  events  the  ascendancy  of  the  laity,  or  at  least  of  the  lay  power,  over  the  spiritual. 
And  that  to  the  present  day  is  the  aspect  and  the  light  in  which  the  royal  supremacy 
has  commended  itself  to  the  approval  of  thinking  men.  No  one,  even  in  that  age, 
really  in  his  heart  approved  of  the  tyranny  of  royalty  as  represented  by  Henry,  and 
since  that  time  no  one  has  pretended  to  approve  of  it,  still  less  of  his  rapacity.  But 
at  all  events,  he  was  a  layman,  and  represented  in  that  respect  the  laity.    And 
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seded  by  statutes  in  the  next  or  following  reigns.     Upon  review- 
ing the  regulations  of  this  active  period,  whether  of  the  former  or 

though  in  his  time  the  laity  was  represented  by  royalty,  the  time  was  coming,  and 
was  perhaps  already  foreseen,  when  the  laity  would  have  their  own  representatives, 
when  popular  representation  would  no  longer  be  a  name,  a  fiction,  and  a  form,  but 
a  tremendous  reality;  and  in  those  days,  whenever  this  should  come,  it  was  foreseen 
that  parliament,  not  the  crown,  would  dictate  the  faith  and  worship  of  the  nation, 
i.e., -of  the  state  (which  in  those  days  was  deemed  to  mean  the  same  thing)  ;  and 
then  all  the  power  manifested  by  a  tyrannical  monarch  would  be  wielded  by  a, 
•triumphant  people.  It  is  thus,  and  thus  only,  that  we  can  account  for  the  assent  or 
acquiescence  which  Henry's  atrocious  measures  received  from  the  great  body  of  the 
intelligent  part  of  the  nation.  It  cannot  be  conceived  that  they  had  any  sympathy 
with  the  tyranny  and  rapacity  of  Henry  ;  well  they  foresaw  that  the  work  he  was  doing 
in  his  tyranny  would  never  be  undone,  and  would  lay  the  basis  for  a  new  state  of 
things,  and  "they  excused  his  rapacity  as  they  excused  his  tyranny.  What  was  the 
nature  of  the  spiritual  supremacy  then  assumed  and  asserted  by  the  crown  ?  That 
it  was  something  quite  different  from  anything  ever  before  assumed  and  asserted  (at 
all  events  formally  and  avowedly)  must  be  manifest  from  the  very  fact  that  it  was  so 
assumed  and  asserted ;  for  there  could  be  no  necessity  for  the  assumption  and  asser- 
tion of  any  power  or  prerogative  already  known  and  recognised,  and  already  assumed 
and  exercised,  as  was  now  pretended,  from  time  immemorial.  For  the  language  of 
parliament  and  the  crown  lawyers  was,  that  it  was  a  mere  restitution  to  the  crown 
of  an  ancient  power  or  prerogative.  But  if  so,  how  comes  it  to  be  now  for  the  first 
time  assumed  and  asserted;  and  how  comes  it  that  it  had  never  been. in  terms 
assumed  and  asserted  by  any  sovereign,  not  even  by  Henry  II.,  at  the  time  he  was 
assuming  an  attitude  most  hostile  to  the  church?  How  comes  it  that  although  the 
church  had  been  growing  weaker  and  weaker,  losing  ground  constantly,  so  that  it 
eould  hardly  assert  its  most  ancient  privileges,  and  was,  in  fact,  losing  them  one  after 
another,  no  sovereign  had  ever  set  up  such  a  claim  in  terms  before.  No  doubt  the 
crown  had  set  up  many  claims,  but  they  were  claims  rather  to  restrain  the  exercise 
of  the  papal  supremacy  than  to  exert  the  royal.  Indeed,  these  measures  would  have 
all  been  unnecessary  but  for  the  legality  of  the  papal  supremacy,  and  they  plainly 
implied  that  legality.  For  instance,  the  pope  used  to  make  provisions,  as  they  were 
called  ;  and  what  was  a  "  provision  ? "  It  was  a  designation  of  the  person  who  should 
be  incumbent,  and  an  admission,  institution,  and  induction  of  him  without  going  to 
the  bishop  {Plowden's  Reps,,  498).  These  provisions  could  only  be  upheld  on  the 
ground  that  the  pope  was  supreme  head  of  the  church,  and  entitled  to  exercise  a 
supreme  spiritual  jurisdiction.  And  in  point  of  fact,  they  never  were  disputed,  and 
therefore  a  statute  passed  to  restrain  subjects  from  accepting  them  would  have 
been  wholly  idle  and  unnecessary  unless  they  were  legal,  for  otherwise  the  court  of  law 
upon  quare  impedit  would  simply  have  set  them  at  nought,  which  was  never  done. 
Again,  the  pope  claimed  to  make  appropriations  of  benefices  without  the  assent  of  the 
bishop,  and  such  appropriations  were  beyond  all  doubt  always  recognised  as  legal, 
because  they weredeemed  spiritual (Grendonv.Bishopqf  Lichfield,  Plowden's  Reps.,489). 
Thus  it  was  said  the  pope  used  to  act  as  supreme  ordinary,  the  bishops  being  his 
inferiors.  And  so  as  to  dispensations,  &c.  So  that  his  authority  was  looked  upon 
as  absolute,  and  bound  the  bishop,  as  his  inferior,  in  all  his  acts  {Ibid.)  And  so  as 
to  the  exercise  of  an  appellate  jurisdiction,  as  to  which  again  statutes  were  passed  to 
restrain  subjects  from  invoking  it,  which  would  have  been  unnecessary  had  there 
been  no  such  appellate  jurisdiction,  as  then  the  pope's  decrees  would  have  been 
idle  nullities,  and  set  at  nought,  as  they  never  were.  Even  in  the  last  reign  and  the 
present,  appeals  to  Rome  were  allowed  in  matters  spiritual,  or  even  of  a  mixed 
nature,  as  matrimony  and  testament,  if  allowed  to  be  of  ecclesiastical  jurisdiction. 
And  beyond  all  doubt  the  crown  had  never  claimed  to  do  these  things  any  more  than 
it  had  ever  in  terms  asserted  or  assumed  a  spiritual  or  even  ecclesiastical  supremacy ; 
for  if  so,  no  appeals  to  Eome  could  ever  have  been  recognised,  and  no  statutes  to 
abolish  them  could  have  been  required.  Evidently,  then,  the  assumption  and  asser- 
tion of  an  ecclesiastical  or  spiritual  supremacy  in  the  crown  was  something  new. 
The  same  conclusion  results  from  the  simple  fact  that  More,  who  had  been  Lord 
Chancellor,  and  had  never  disapproved  of  the  previous  statutes,  suffered  death  rather 
than  acknowledge  the  royal  supremacy,  which  he  understood  to  mean  spiritual 
supremacy.  And  this  was  again  and  again  laid  down  by  the  courts  of  law — viz.,  that 
the  royal  supremacy  was  a  spiritual  supremacy.    "  And  such  authority  and  jurisdic- 
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latter  kind,  it  appears,  that  such  important  changes  had  not  been 
effected  within  the  same  space  of  time  since  the  days  of  Edward  I. 

tion  as  the  pope  used  to  exercise  within  this  realm  "was  acknowledged  by  parliament 
in  25  Henry  VIII.,  and  in  other  statutes  to  be  in  Henry  VIII.  So  that  he  might 
lawfully  exercise  such  jurisdiction  as  the  pope  used  or  was  accustomed  to  exercise 
within  the  realm  ;  so  that,  for  instance,  he  might,  being  supreme  ordinary,  make  an 
appropriation  without  the  bishop,  and  by  his  royal  authority  supreme  and  ecclesias- 
tical. And  such  other  like  acts  of  authority  and  jurisdiction  he  might  do  which  the 
bishop  of  Rome  was  used  to  do  within  the  realm  "  (Grendon  v.  Bishop  of  Lincoln, 
Plowden's  Reps.,  496).  That  is  a  purely  spiritual  jurisdiction  and  authority.  For 
such  beyond  a  doubt  was  the  pope's ;  and  in  the  very  case  cited  it  was  laid  down 
that  the  particular  act  in  question,  an  appropriation,  was  spiritual.  Hence,  in  the 
deliberatejudgment  of  the  courts  of  law,  the  statutes  of  25  Henry  VIII.  vested  in 
him  a  purely  spiritual  supremacy,  which  certainly  had  never,  ever  since  the  Con- 
quest, been  asserted  before.  Such  a  supremacy  certainly  was  asserted  by  Henry  and 
his  successors,  who  claimed  to  define  and  declare  what  should  be  the  faith  and  wor- 
ship of  the  church,  and  only  resorted  to  parliament  to  give  their  declarations  the 
sanction  and  coercive  power  of  .pains  and  penalties.  All  through  these  reigns  it 
will  be  seen  that  the  crown  always  asserted  its-sole  right  to  regulate  the  formularies 
of  faith  and  worship  for  the  church,  and  parliament  acquiesced  in  the  claim,  and 
merely  registered  and  enforced  by  pains  and  penalties  the  regulations  prescribed  by 
the  crown.  Henry  enforced  obedience  to  his  will  in  this  as  in  every  other  respect 
by  the  terrors  of  the  scaffold ;  and  Elizabeth  all  through  her  reign  could  never  suffer 
the  parliament  to  debate  upon  matters  ecclesiastical,  but  -merely  to  pass  the  measures 
she  proposed,  which  inflicted  pains  and  penalties  on  those  who  ventured  to  differ 
from  her  upon  religion.  The  sovereignty  was  already  duly  established,  which  clearly 
shows  that  it  could1  not  have  been  merely  as  intended  for  that  object,  since  it  was 
already  attained.  The  crown  was  already  virtually  supreme  over  all  classes,  spiritual 
as  well  as  temporal,  and  there  was  nothing  to  prevent  it  from  executing  a  bishop  for  any 
capital  offence,  as  a  bishop  was  actually  executed  for  upholding  the  papal  supremacy. 
And  the  same  conclusion  may  be  reached  in  a  different  way ;  for,  after  these  statutes 
as  to  ihe  supremacy,  other  statutes  were  passed  for  the  final  abolition  of  benefit  of 
clergy,  showing  still  more  clearly  that  the -supremacy  had  nothing  to  do  with  the  sove- 
reignty, Le.,  with  civil  or  temporal  sovereignty,  and  that  it  was  a  power  purely  spiritual. 
Such  then  was  the  true  nature  of  the  royal  supremacy,'  which  is  further  illustrated  by 
its  results.  "The  first  experiment,"  says  the  historian,  "with  the  immense  force 
thus  acquired  was  the  suppression  of  the  religious  houses"  (Mack.  Hist.  Eng.) 
In  the  year  in  which  had  commenced  the  series  of  statutes  which  established  the 
royal  supremacy — the  23d— an  act  had  passed  suppressing  the  "  chantries  " — that  is, 
the  endowments  for  the  purpose  of  securing  perpetual  prayer  for  the  dead,  which, 
even  if  within  the  mischief  of  the  mortmain  laws,  had  all  been  erected  with  the 
licence  of  the  crown ;  so  that,  even  if  the  measure  were  within  the  power  of  the  state, 
it  was  an  act  of  spoliation;  and  if  the  endowments  had  -been -suppressed,  the  lands 
should  have  gone  to  the  heirs  of  the  donors.  But  for  the  suppression  of  religious 
houses,  as  it  involved  actually  the  dissolution  of  the  religious  communities,  an 
exercise  of  spiritual  supremacy  was  required,  since  not  even  an  appropriation  could 
take  place  without  the  assent  of  the  spiritual  authority.  The  king  himself,  in  the 
15th  year  of  his  reign,  had  ratified  a  papal  bull  suppressing  some  of  the  monasteries; 
and  he  knew  that  he  could  not,  while  the  papal  supremacy  "remained  recognised  by 
the  law,  dissolve  religious  houses.  Hence  he  waited  until  parliament,  in  the  25th 
year,  had  sanctioned  his  assumption  of  the  spiritual  supremacy ;  and  then  his  first 
exercise  of  it  was  to  sanction  an  act  of  the  27th  year  suppressing  all  the  lesser  houses. 
There  is  considerable  reason  to  believe  that  this,  rather  than  the  marriage  question, 
was  the  main  motive  for  the  assumption  of  the  supremacy  ;  for  the  other  matter  was 
actually  settled  when  Cranmer,  under  the  protection  of  the  statutes  of  praemunire, 
declared  the  first  marriage  invalid,  and  celebrated  the  other.  At  all  events,  as  the 
historian  observes,  the  first  exercise  of  the  supremacy  was  the  dissolution  of  the  lesser 
houses  in  the  27th  year ;  and  then,  in  the  31st  year,  the  king  having,  in  the  mean- 
time, by  coerced  surrenders  or  enforced  dissolution,  obtained  possession  of  the  others, 
parliament  passed  an  act  declaring  him  to  be  in  legal  possession  of  all  the  religious 
houses  which  had  come  to,  or  might  come  to,  his  hands  by  any  means ;  that  is,  as  the 
judges  afterwards  significantly  interpreted  it,  by  any  means  however  questionable 
(Hobart's  Reps.)     It  is  obvious  that,  even  in  those  days  of  servility,  parliament 
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The  statutes  which  contain  the  multitude  of  objects  above  alluded 
to,  must  necessarily  fill  a  considerable  space,  and  would  unavoid- 
ably require  a  great  portion  of  the  subsequent  history.  But  a  style 
of  composition  in  framing  statutes  began  now  to  obtain,  which 
swelled  their  size  beyond  all  example  of  former  times.  This  con- 
sisted partly  in  the  matter  and  substance  of  them,  and  partly  in  the 
manner  and  form.  Every  parliamentary  regulation  was  accom- 
panied by  a  minute  detail  of  particulars,  and  an  accumulation  of 

shrank  from  affirming  the  legality  of  those  measures.  Parliament  passed  an  act  to 
dissolve  and  grant  to  the  king  all  religious  houses  whose  income  was  below  a  certain 
amount.  The  power  of  parliament,  of  course,  in  a  certain  sense,  is  omnipotent ;  and 
it  originates  and  overrides  all  questions  of  law,  though  it  leaves  open  the  question 
how  far  it  is  in  accordance  with  the  principles  of  law.  The  course  taken,  however, 
as  to  the  larger  houses  raised  important  questions,  which  arrest  the  attention  of  the 
legal  historian.  The  abbots  were,  most  of  them,  induced  to  surrender  ;  and  waiving 
any  question  of  validity  of  these  acts  as  made  under  the  influence  of  terror  or  duress, 
an  important  question  arises,  whether  they  could  legally  surrender  their  lands,  and 
whether  it  would  not  require  the  authority  of  parliament  to  alienate  them.  It 
appears  that  this  doubt  occurred  to  the  minds  of  the  king's  ministers,  for  there  was 
a  statute  passed  which  provided  that  all  monasteries  and  other  religious  houses  dis- 
solved, suppressed,  surrendered,  forfeited,  or  by  any  means  come  to  the  king,  shall 
be  vested  in  him,  his  heirs,  and  successors  for  ever  (31  Sen,  VIII.,  c.  xiii.)  This, 
which  was  one  of  the  earliest  results  of  the  royal  supremacy,  had  indirectly  a 
great  influence  in  directing  the  subsequent  legislation  of  the  reign  with  respect 
to  property.  It  was  the  object  of  the  king  to  distribute  the  vast  amount  of  pro- 
perty thus  acquired,  most  of  which  was  upon  lease,  at  money  rents,  which,  in  the  lan- 
guage of  the  law,  was  called  socage  tenure,  as  distinct  from  feudal  or  military  tenure. 
The  transfer  of  so  large  a  quantity  of  land  from  the  monasteries  to  the  crown,  and 
from  the  crown  to  lay  subjects,  and  by  those  subjects  to  others,  by  means  of  leases 
or  conveyances,  receiving  rents  instead  of  the  ancient  feudal  services,  the  effect  of 
which  was,  that  the  land  was  held  on  common  socage  tenure,  naturally  tended,  in 
various  ways,  to  an  experience  of  the  greater  convenience  of  that  tenure  under  the 
altered  circumstances  of  the  times.  Indeed  much,  perhaps  most,  of  the  land  was 
already  let  on  lease  for  rents  in  coin  or  corn,  and  thus  the  new  proprietors  would,  for 
a  considerable  time  be  under  the  necessity  of  accepting  this  tenure,  and  would  natur- 
ally, having  found  its  advantage,  for  the  future.  The  only  objection  to  the  convey- 
ance of  land  to  uses,  and  the  use  of  it  as  a  means  of  devising  land,  was  the  loss  of  the 
incidents  of  feudal  tenure  ;  and  it  is  obvious,  that  as  the  objection  could  not  apply 
to  lands  held  in  socage,  that  is,  on  rent  (for  the  simple  reason  that,  whatever  the 
nature  of  the  transfer,  the  rent  must  be  paid,  and  the  payment  of  it  by  the  tenant 
would  enable  the  immediate  landlord  to  pay  it  to  the  ultimate  owner) :  and  such 
certain  payments  were  found  far  more  advantageous  to  all  parties  than  the  uncertain, 
irritating,  and  oppressive  incidents  of  feudal  tenure.  The  more  such  socage  tenure, 
or  tenure  by  rent,  extended  itself,  the  less  objection  there  would  be  to  the  power  of 
devising  laud  by  will :  and  hence,  naturally  enough,  a  few  years  after  the  abolition 
of  the  monasteries,  that  power  was  directly  conceded  ;  and,  along  with  it,  there  was 
a  final  legislative  sanction  of  conveyances  to  uses,  by  the  conversion  of  the  cestui  que 
use  into  the  legal,  as  he  already  was  the  real'  owner.  Nor  was  these  the  only  changes 
in  the  law  arising  indirectly  from  the  abolition  of  the  religious  houses.  As  already 
mentioned,  nearly  all  the  land  they  had  held  was  let  on  lease,  and  held  under  cove- 
nants and  conditions.  When  the  lands  were  acquired  by  the  crown,  and  transferred 
to  new  owners,  then  it  became  necessary  (the  transfer  of  land  on  such  a  scale  having 
never  before  taken  place)  to  provide  legal  power  for  the  new  owners  to  enforce  the 
covenants  and  conditions.  And  hence  the  statute  allowing  assignees  of  the  reversion 
to  sue  thereon.  Thus  did  important  alterations  of  the  law  arise  out  of  measures 
never  intended  to  effect  them,  and  by  reaBon  of  necessities  these  measures 
created.  Thus,  therefore,  a  whole  series  of  measures,  which  greatly  affected  the  law 
of  property,  resulted  indirectly  from  the  suppression  of  religious  houses,  which  was 
one  of  the  earliest  results  of  the  assumption  by  the  crown  of  that  spiritual  supremacy 
which  was  called  the  royal  supremacy,  as  distinguished  from  the  papal  supremacy, 
which  it  superseded,  and  for  which  it  was  substituted. 
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provisos,  exceptions,  and  qualifications :  these  were  conveyed  in  a 
diffuse  and  redundant  language^  crowded  with  synonymous  terms 
and  tedious  repetitions.  A  regulation  which  in  the  reign  of  Ed- 
ward I.  would  have  been  comprised  in  a  few  lines,  was  now  spun 
out  into  as  many  clauses :  so  that  the  statutes  of  this  single  reign 
actually  cover  as  much  paper  as  all  those  preceding  it,  up  to  Magna 
Charta.  The  same  fashion  prevailing,  those  of  the  two  subsequent 
reigns  increased  in  the  like  proportion. x 

With  this  prospect  before  us,  it  becomes  necessary  to  adopt  some 
rule  by  which  we  may  abridge  and  simplify  our  materials,  without 
doing  any  injury  to  the  subject  of  our  history.  Many  of  these  stat- 
utes are  directed  to  concerns  not  at  all  of  a  juridical  kind,  and 
may  therefore,  as  it  should  seem,  be  passed  over  in  silence.  Those 
that  were  of  short  duration,  either  because  they  were  soon  repealed 
or  were  at  first  but  temporary,  may  be  treated  more  or  less  at  large, 
according  as  they  seem  to  deserve  a  place  in  our  historical  investi- 
gation :  the  remainder  are  such  as  had  an  extensive  and  perma- 
nent effect,  and  therefore  are  entitled  to  be  detailed  with  all  the 
minuteness  which  the  compass  of  this  work  -will  allow.  But  even 
these,  for  the  reasons  above  mentioned,  must  sometimes,  and  may 
in  general,  with  great  propriety,  be  somewhat  curtailed.  It  will 
very  often  suffice  for  the  purpose  of  this  inquiry,  to  state  the  sub- 
stance and  effect  of  a  statute,  without  following  the  identical  words, 
or  enumerating  every  provision  it  contains.  By  means  of  such  ab- 
breviation, the  legislative  acts  of  this  reign  may  be  contracted  into 
a  narrative  of  moderate  length,  neither  impeded  nor  embarrassed 
with  the  irksome  formality  of  the  materials  from  which  it  is  col- 
lected. While  the  historian  amuses  himself  with  the  one,  the  other 
will  be  left  for  the  more  authentic  information  of  the  practiser. 

Under  the  control  of  the  above  method,  we  shall  now  take  a  view 
of  the  statutes  of  this  king,  in  the  following  order.  Those  claim 
our  first  notice  which  tend  to  give  strength  to  the  political  system, 
and  vigour  to  the  sovereign  power ;  such  are  those  for  regulating 
the  legal  polity  of  Wales,  and  abrogating  all  franchises  exercised 
independent  of  the  crown.  Next  to  these  should  follow  such  stat- 
utes as  affected  the  parliament.  The  next  are  such  as  produced 
the  abolition  of  papal  usurpations,  and  wrought  a  reformation  in 
our  ecclesiastical  constitution :  then  the  laws  that  concerned  the 
civil  state :  after  these  will  naturally  follow  the  laws  relating  to 
private  property  and  the  administration  of  justice :  and,  lastly, 
those  relating  to  our  criminal  law.  This  is  the  order  in  which  we 
intend  to  speak  of  parliamentary  provisions  during  this  reign. 

Of  the  first  kind  are  the  statutes  concerning  Wales.   At  the  time 
when  the  parliament  came  to  the  resolution  of  intro-  of  judicature 
ducing  a  more  complete  system  of  laws  and  administra-     iu  'Wales, 
tion  of  justice  into  Wales,  the  judicial  establishment  there  seems 

1  In  the  edition  of  the  statutes  that  usually  goes  under  the  name  of  Rastall,— the 
reign  of  Henry  VII.  ends  at  p.  390  ;  that  of  Henry  VIII.  at  p.  902  ;  and  that  of  Philip 
and  Mary  at  p.  1200. 
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to  have  been  of  the  following  kind :  From  the  time  of  Edward  I., 
the  English  law  had  prevailed  to  a  certain  degree,  and  had  at  length 
in  general  obtained  the  ascendant,  in  the  government  of  property 
and  the  punishment  of  offenders  ;  but  this,  was  always  mixed  with 
their  local  customs  r  to  these  they  adhered  with  great  predilection ; 
and  they  were  encouraged  in  this  partiality  by  the  number  of  petty 
jurisdictions  into  which  the  country  was  divided.  The  administra- 
tion of  justice  in  a  great  part  of  Wales  was  in  the  hands  of  the  lords 
marchers,  each  of  whom  exercised  a  kind  of  feudal  sovereignty 
within  his  district,  and  became  accordingly,  in  the  person  of  his 
steward,  the  judge,  with  a  full  enjoyment  of  all  the  casualties 
of  judicature,  such  as  fees,  fines,  amercements,  and  forfeitures. 
These  casualties,  probably,  the  lords  possessed  in  a  greater  or  less 
extent,  according  to  the  nature  of  their  franchise  ;  some  being  the 
king's  lords  marchers,  others  being  lords  marchers,  in  a  manner, 
independent.1 

Besides  the  variety  of  laws  and  usages  that  must  follow  from  so 
many  distinct  tribunals,  they  were  likewise  productive  of  disorders 
in  the  police,  from  defects  of  justice,  owing  to  neglect,  collusion,  or 
the  clashing  of  different  jurisdictions.  It  was  to  remedy  this,  and 
to  strengthen  the  royal  authority  over  the  principality,  that  a 
president  and  council  had  been  lately  appointed  under  a  commis- 
sion from  the  king.  These  constituted  a  court,  and  seem  to  have 
maintained  a  kind  of  pre-eminence  and  superintendent  authority 
over  the  other  judicatures  of  the  country ;  but  the  whole  of  their 
power  and  authority  does  not  exactly  appear.  Another  support  of 
the  king's  sovereignty  consisted  in  the  justices  by  him  appointed. 
There  was,  and  had  been  in  Very  early  times,  a  justice  of  Chester,2 
whose  jurisdiction  comprehended  the  county  of  Flint ;  there  was 
also  the  king's  justice  of  North  Wales,  whose  jurisdiction  included 
Anglesey,  Carnarvon,  and  Merioneth  ;  and  the  justice  of  South 
Wales,  which  included  Carmarthen,  Pembroke,  Cardigan,  and 
Glamorgan  ;3  the  remainder  of  Wales  being  then  not  divided  into 
counties,  but  under  the  government  of  the  lords  marchers,  as  before 
mentioned.  Where  justice  was  administered  by  judges  appointed 
from  the  king,  it  cannot  be  doubted  but  the  English  law  was  pretty 
generally  known  and  observed.  The  judicial  arrangement  in  North 
Wales  seems  to  have  been  tolerably  well  adjusted  ;  for  in  the  course 
of  the  settlement  now  about  to  be  made,  that  is  always  referred  to 
as  the  model  by  which  this  institution  was  to  be  framed,  and  the 
guide  by  which  many  of  its  operations  were  to  be  governed.  Such 
was  the  state  of  the  legal  polity  in  Wales  in  the  26th  year  of  this 
king,  when  the  first  statute  was  made  for  reforming  it. 

The  stat.  of  26  Henry  VIII.,  c.  4,  was  made  to  prevent  the  friends 
and  kindred  of  criminals  from  labouring  and  suborning  jurors.  It 
is  thereby  directed  that  the  officer  of  the  court  for  the  due  keeping 

1  Tide  ante,  vol.  ii.,  o.  ix. ;  and  stat.  26  Hen.  VIII.,  o.  6,  s.  1. 

s  Vide  ante,  vol.  ii.,  c.  ix.  3  Stat.  27  Hen.  VIII.,  o.  5. 
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of  the  jury  should  not  suffer .  them  to  eat  or  drink,  or  any  one  to 
speak  to  them.  There  is  a  very  remarkable  clause  in  this  act  which 
ordains  that,  if  the  jurors  acquitted  a  felon,  contrary  to  good  and 
pregnant  evidence,  or  otherwise  misbehaved  themselves,  the  judge 
might  compel  them,  upon  pain  of  imprisonment,  to  be  bound  by 
recognisance  to  appear  before  the  president  and  council,  and  abide 
the  decision  of  that  tribunal  on  their  conduct.  The  president  and 
council  might  imprison  or  fine  them  at  their  discretion  ;  an  authority 
which  had  been  exercised  by  judges  in  England1  without  the  sanction 
of  an  act  of  parliament,  but  not  without  great  murmuring  ;  and  it 
was  not  till  long  after  this  that  a  solemn  determination  was  pro- 
nounced against  the  legality  of  such  procedure.2 

This  is  followed  by  an  act,  in  the  same  sessions,3  containing  pro- 
visions very  similar  to  those  made  in  the  earlier  times  of  our  history ; 
which  shows  the  influence  of  laws  at  that  time  in  Wales  to  have 
been  much  what  they  were  in  England  in  the  reigns  of  Henry  III. 
and  the  beginning  of  Edward  I.  After  complaining  of  the  great 
disorders  prevailing  in  the  principality,  owing  to  the  disobedience 
of  the  law,  it  directs  all  persons,  upon  monition  given,  to  be  attendant 
at  the  courts  of  justice,  under  certain  penalties  and  forfeitures ;  none 
were  to  appear  within  two  miles  of  the  session  or  court  with  any 
kind  of  weapon  or  armour,  upon  pain  of  imprisonment  and  fine  : 
and  all  courts  were  to  be  kept  in  the  most  sure  and  peaceable  place 
that  could  be  chosen.*  To  give  redress  against  the  oppressions  of 
lords  marchers,  they  and  their  stewards  or  officers  were  made  liable 
to  be  fined  by  the  president  and  council  for  unjust  imprisonment 
of  any  one  within  their  district.  To  be  sure  of  the  execution  of  the 
law  against  the  worst  offenders,  it  was  enacted,  that  coining,  murder, 
and  other  felonies  should  be  tried  in  the  next  English  county  ; 5  and 
an  acquittal  or  fine-making  in  any  lordship  should  be  no  bar,  if  the 
prosecution  in  the  English  county  was  brought  within  two  years.6 
But  the  justices  might  discharge  such  offender,  if  convicted,  upon 
his  finding  sureties  not  to  commit  any  felony,  and  to  be  of  good 
behaviour :  this  was  to  be  with  the  consent  of  the  president  and 
council ;  it  was  to  be  only  once,  and  then  not  without  paying  a  fine. 
This  custom  of  fine-making  had  been  very  ancient  in  Wales,  being 
the  remains  of  the  old  jurisprudence  of  the  country ;  and  the  parlia- 
ment were  tender  in  abrogating  an  indulgent  law,  which  was  sup- 
ported by  the  prejudices  of  the  people,  when  they  thought  it  might 
be  put  under  some  wholesome  restriction. 

In  the  same  sessions  two  laws  were  made  for  correcting  disorders 
in  Wales  ;7  one,  to  punish  those  who  assaulted  and  beat  people, 
and  then  took  refuge  within  the  boundaries  of  neighbouring  lord- 
ships ;  the  other,8  to  introduce  there  the  late  regulations  concerning 
clerks  convict.  In  the  following  sessions  some  provisions  were  made 
of  greater  importance  than  any  of  the  preceding :  these  were  by 

1  Vide  ante,  vol  ii.  2  In  Charles  II. 's  reign.  3  Chap.  6.  *  Sect.  4  and  6. 

6  Sect.  6.  e  Sect.  7.  7  Chap.  11.  «  Chap.  12. 
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stat.  27  Henry  VIII.,  c.  5,  7,  and  26.  The  first  of  these  statutes 
was  designed  to  enforce  obedience  to  the  criminal  law;  and  it 
authorised  the  chancellor  to  appoint  justices  of  the  peace,_  justices 
of  the  quorum,  and  justices  of  gaol-delivery  in  Chester  and  Flintshire, 
and  in  the  counties  of  North  and  South  "Wales :  with  the  same 
power  to  execute  the  law  as  the  same  magistrates  had  in  England. 
The  second  was  occasioned  by  some  abuses  prevailing  in  forests  in 
Wales ;  such  as  a  custom  for  foresters  to  exact  fines,  on  various 
pretences,  of  persons  going  through  the  forest,  and  other  exactions 
of  the  like  kind  ;  all  which  were  thereby  abolished. 

Before  we  take  notice  of  the  third  act  made  in  this  session  con- 
cerning Wales,  it  will  be  proper  to  mention  one  which  stands 
before  it  in  the  statute-book,  and  which  made  a  part  of  the  same 
plan  for  rendering  the  process  of  law  more  effectual,  by  placing 
of  counties    every  judicature  in  the  kingdom  in  the  hands  of  the 

palatine,  king.  This  was  the  act  for  taking  from  counties  pala- 
tine the  prerogatives  which  had  long  been  annexed  to  them,  in 
derogation  of  the  sovereign  authority  of  the  king:  it  is  stat.  27 
Henry  VIII.,  c.  24,  and  is  entitled,  "An  Act  for  Eecontinuing 
Liberties  in  the  Crown,"  importing,  as  the  preamble  states,  that 
"  divers  of  the  most  ancient  prerogatives  and  authorities  of  justice 
appertaining  to  the  imperial  crown  of  the  realm  had  been  severed 
from  it  by  the  gift  of  the  king's  progenitors,  to  the  detriment  of 
the  royal  estate  and  the  delay  of  justice."  For  reformation  of  this, 
it  was  thereby  ordained,  that,  for  the  future,  no  person  shall  have 
authority  to  pardon  offences  committed  in  any  part  of  the  realm  or 
in  Wales,  or  the  marches  thereof,  but  that  "  the  king  shall  have 
the  whole  and  sole  power  and  authority  thereof,  united  and  knit  to 
the  imperial  crown  of  this  realm,  as  of  good  right  and  equity  it 
appertaineth ; "  and  none  but  he  alone  was  ever  after  to  appoint 
justices  in  eyre,  of  assize,  of  the  peace,  or  of  gaol-delivery,  in  all 
shires,  counties  palatine,  and  all  other  places  in  England,  Wales, 
and  the  marches  thereof. 

All  writs  and  indictments  were  for  the  future  to  allege  facts  as 
done  against  the  king's  peace,  and  were  to  be  in  the  king's  name ; 
only  they  were  to  be  tested  in  the  name  of  the  person1  who  had  the 
county  palatine  or  franchise ;  and  justices  appointed  in  the  county 
palatine  of  Lancaster  were  to  have  their  commission  under  the  seal 
of  Lancaster. 

There  was  a  provision  in  this  act  in  favour  of  some  of  these 
liberties.  The  justice  of  Chester  and  Flint  was  excepted  out  of 
every  alteration  made  by  this  statute,1  and  was  therefore  to  exer- 
cise his  authority  according  to  the  commission  he  before  received. 
The  bishop  of  Ely  and  his  temporal  steward  of  the  isle  of  Ely,  the 
bishop  of  Durham  and  his  temporal  chancellor  of  the  county  pala- 
tine of  Durham,  the  archbishop  of  York  and  his  temporal  chan- 
cellor of  the  shire  and  liberty  of  Hexam.  were  to  be  justices  of  the 

1  Sect.  18. 
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peace  within  their  several  liberties,  with  all  the  authority  annexed 
to  the  office  of  such  magistrates. 

Thus  were  all  the  prerogatives  enjoyed  by  these  petty  sovereigns 
resumed,  and  re-annexed  to  the  crown,  while  the  form  of  their  judi- 
cial establishment  still  remains. 

After  the  regulations  made  by  this  act,  a  way  was  opened  for  a 
more  complete  reformation  in  the  judicature  of  Wales,  which  was 
now  undertaken  on  a  larger  scale,  by  chap.  26  of  the  same  statute: 
It  is  thereby,  in  the  first  place,  ordained,  that  the  dominion  of 
Wales  should  for  ever  be  incorporated  with,  and  annexed  to,  the 
realm  of  England ;  that  persons  born  there  should  enjoy  all  the 
privileges  and  laws  of  this  kingdom,  as  natural-born  subjects  (a)  ; 
that  lands  should  be  inherited  after  the  English  tenure,  without 
partition ;  and,  finally,  that  all  the  laws,  ordinances,  and  statutes 
of  England,  and  no  other,  should  be  executed  in  Wales,  in  such 
manner  as  directed  by  that  act.  To  insure  the  due  administration 
of  these  new  laws,  it  was  enacted,  that  certain  lordships  marchers 
should  be  annexed  to  certain  English  and  Welsh  counties,  and 
that  the  residue  should  be  divided  into  counties,  under  the  names 
of  Monmouth,  Brecknock,  Eadnor,  Montgomery,  and  Denbigh,  the 
first  to  be  taken  as  an  English,  the  rest  as  Welsh  counties ; *  and  a 
commission  was  to  be  appointed  for  dividing  these  new-  counties 
into,  hundreds,  and  for  settling  the  divisions  of  some  others-.  It 
was  further  directed,  that  justice  should  be  administered  in  these 
new  Welsh  counties,  and  in  Carmarthen,  Pembroke,  Cardigan, 
and  Glamorgan,  according  to  the  English  law,  by  such  justices  as 
the  king  should  appoint  (6),  and  in  such  form  and  fashion  as  it 
then  was  and  had  been  used  in  the  three  counties  of  North  Wales 
(namely,  Anglesea,  Carnarvon,  and  Merioneth),  which  we  have 
seen  was  an  old  establishment,  and  was  now  the  original',  accord- 
ing to  which  the  new  arrangement  was  adjusted. 

It  was  further  directed,  that  all  courts  should  be  proclaimed  and  , 
kept  in  the  English  tongue :  all  oaths,  verdicts,  and  the  like,  were 
to  be  in  English ;  and  no  person  was  to  have  any  office  who  did 
not  understand  English.  A  saving  was  made  of  a  moiety  of  for- 
feitures and  fees  to  lords  marchers,  as  well  as  all  courts  feet, 
barons,  waifs,  strays,  and  other  casualties  and  fruits  of  seignory. 
There  was  a  saving  of  usages  and  customs  then  prevailing  in 
North  Wales ;  and  notwithstanding  what  had  been  declared  to 
the  contrary  in  the.  former  part  of  the  act,  it  was  provided,  that 
lands  which  had  been  by  custom  time  out  of  mind  partible  among 
the  heirs,  should  so  continue.2    To  ascertain  what  the  customs  and 

{a)  Upon  this  it  was  held  that,  by  force  of  the  latter  wor.ds,  and  not  of  the  former 
(which,  it  was  thought,  would  have  been  insufficient  to  have  such  an  effect),  the  in- 
habitants had  the  benefit  of  English  statutes  passed  before  the  annexation  (Brovmmg 
v.  'Beston,  Plowderis  Reps.,  130). 

(6)  It  was  afterwards  held  that  error  lay  in  the  king's  bench  upon  a  judgment 
given  in  Denbigh  in  an  ejectment  (Qriffith  v.  Apprice,  Cro.  Eliz.,  104). 
1  Sect.  3.  2  Sect.  35. 
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laws  obtaining  in  Wales  were,  a  commission  was  to  be  appointed 
to  make  inquiry  concerning  tbem  ;  and  such  as  should  be  thought 
by  the  king  and  his  council  proper  to  be  retained  were  to  be  con- 
tinued in  full  force  and  effect.1  In  aid  of  this  provision,  it  was  also 
declared,  that  the  king  should  have  power  for  three  years  to  sus- 
pend, abrogate,  or  alter  this  act,2  and  for  the  next  five  years  to 
erect  such  courts  and  appoint  such  justices  within  the  principality 
as  he  should  think  fit :  so  that  a  final  and  perfect  establishment  of 
the  judicial  polity  of  Wales  was  reserved  for  some  future  settle- 
ment, which  was  then  in  contemplation. 

This  was  accomplished  by  stat.  34  and  35  Henry  VIII.,  c.  26, 
which  is  entitled,  "An  Act  for  Certain  Ordinances  in  Wales,"  and 
contains  the  whole  constitution  of  the  principality,  its  laws  and 
judicature.  The  provisions  of  this  act  are  said  to  have  been 
granted  at  the  humble  suit  and  petition  of  the  king's  subjects  in 
Wales.  It  declares,  that  Wales,  consistent  with  the  late  revolution 
effected  there,  should  consist  of  twelve  counties :  the  eight  ancient 
counties— that  is,  Glamorgan,  Carmarthen,  Pembroke,  Cardigan, 
Flint,  Carnarvon,  Anglesea,  and  Merioneth ;  and  the  four  new  ones 
— that  is,  Eadnor,  Brecknock,  Montgomery,  and  Denbigh,  and  that 
the  limitations  of  hundreds,  as  settled  by  the  commissioners  ap- 
pointed according  to  the  late  act,  should  be  observed. 

As  to  the  judicature  of  the  country,  it  directs,  that  there  should 
continue  a  president  and  council,  as  before ;  that  a  sessions,  to  be 
called  the  king's  great  sessions  in  Wales,  shall  be  held  twice  a 
year  in  every  county  (a)  ;  3  that  this  court  shall  hold  pleas  of  the 
crown  in  as  ample  manner  as  the  king's  bench ;  and  pleas  real, 
personal,  and  mixed,  as  completely  as  the  common  pleas  in  Eng- 
land.4 The  detail  of  regulations  made  by  this  act  may  be  stated 
briefly,  as  follow:  The  sessions  is  to  last  six  days.  Days  are  to  be 
given  from  day  to  day,  and  from  sessions  to  sessions,  at  the  discre-' 
tion  of  the  justices.  There  is  to  be  an  original  and  judicial  seal 
(for  the  different  circuits),  to  seal  all  original  and  judicial  writs 
and  process  ;  the  teste  of  every  bill  and  judicial  process  to  be  under 
the  names  of  the  justices.  All  actions,  real  and  mixed,  are  to  be 
by  original.  Personal  actions  above  forty  shillings  may  be  either 
by  original  or  by  bill ;  those  under  are  to  be  always  by  bill  Original 
bills  are  to  be  sealed  with  the  judicial  seal.  Fines  of  land  with 
proclamations  levied  before  justices  there,  are  to  be  of  the  same 
force  as  fines  in  the  common  pleas. 5  Errors  of  judgments  before 
the  great  sessions,  in  pleas  real  and  mixed,  are  to  be  brought  by 
writ  of  error  into  the  king's  bench  in  England ;  in  pleas  personal, 
to  be  reformed  by  bills  before  the  president  and  council.6  No-  exe- 
cution to  be  stayed  by  writ  of  false  judgment;  but  in  case  the 

W  ™sr  cou^1°?^1i,nuTei  t0  ?xist  m  our  own  time>  and  was  abolished  by  -the 
11  Geo.  IV.  and  1  Will.  IV.,  e.  lxx.  ' 

'  Sect.  27.  s  Ibid.  36.  s  Ibid.  4-9.  •»  jm<Z  12 

5  Ibid.  33,  34,  35,  41.  6  lm  lla  10ia-  u- 
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judgment  is  reversed,  restitution  is  to  be  made.1  When  there  are 
many  personal  actions  which  cannot  be  tried  at  the  great  sessions, 
it  was  ordained  that,  for  despatch,  they  may  be  heard  at  a  petty 
sessions  before  the  deputy  justices  there ;  and  further,  that  no  suit 
shall  be  prosecuted  by  bill  before  the  said  justices,  under  twenty 
shillings.2  The  fees  of  officers,  for  the  execution  of  process  and 
drawing  the  proceedings,  were  fixed  by  the  statute,  with  authority, 
however,  to  the  justices  to  alter  them  at  their  discretion. 

Besides  the  superior  magistrates,  the  president  and  council,  and 
the  justices  of  sessions,  there  were  to  be  justices  of  the  peace  in 
every  county  ;3  their  number  and  qualifications  were  set  forth;* 
and  direction  was  given  for  the  due  holding  of  inferior  tribunals,  as 
the  sheriff's  county  courts  and  tourn,  with  court  baron  and  other 
courts.5 

In  addition  to  the  appointment  of  magistrates,  and  prescribing 
the  bounds  of  their  jurisdiction,  several  rules  were  laid  down 
respecting  the  law  of  crimes  and  of  property.  It  was  ordained, 
that  no  felon  should  be  permitted  to  make  fine  (as  they  before  had 
done,  according  to  the  usage  of  the  country,  confirmed  in  some 
measure  by  the  late  act),1?  but  should  suffer  the  law,  unless  reprieved 
by  the  judge.7  The  stat.  26  Henry  VIII.,  c.  6,  concerning  the 
trial  of  crimes  and  felons  in  the  next  English  county,  was  con- 
firmed ;  but  by  another  clause  of  this  act,8  it  is  declared,  that  if 
any  murder  or  felony  is  committed,  no  one,  upon  pain  of  fine  and 
imprisonment,  shall  make  an  end  or  agreement  with  the  offender, 
unless  he  make  the  president  or  council,  or  one  of  the  justices, 
privy  thereto  ;  a  provision  which  evidently  allowed  a  continuance 
of  this  practice. 

It  was  ordained,  that  trials  in  the  county,  baron,  and  hundred 
courts,  should  be  by  wager  of  law,  or  verdict  of  six  men,  at  the 
pleasure  of  the  party  who  pleaded  the  plea.9  In  other  courts,  in 
actions  personal,  where  nine  of  the  jury  were  sworn,  the  sheriff  may, 
upon  default  of  the  rest,  fill  it  up  by  a  tales  de  circumstantibus.w 
In  foreign  pleas  triable  in  another  Welsh  county,  a  transcript  of 
the  record  is  to  be  sent  thither  ;  but  if  the  matter  of  such  pleas  is 
laid  in  an  English  county,  it  is,  nevertheless,  to  be  tried  in 
Wales." 

The  following  are  the  provisions  relating  to  property.  It  was 
now  finally  enacted,  that  lands  should  not  be  partible  among  the 
heirs,!2  as  iQ  Gavelkind  ;  but  should  descend,  as  in  English  tenures. 
No  mortgage  is  to  be  allowed  but  according  to  the  course  of  the 
English  law  ;13  all  persons  may  sell  and  alien  their  lands,  the  same 
as  in  England  ;14  and  lands  there  are  to  be  subject  to  statutes  staple, 
and  recognisances  acknowledged  in  England.15  No  sale  of  goods 
in  any  fair  or  market  is  to  change  the  property  ;16  nor  is  any  person 

1  Sect.  114.  2  Ibid.  94.  3  Ibid.  53.                    *  Ibid.  55,  56. 

5  Ibid.  73,  75.  «  Vide  ante.  »  Sect.  84.                   8  jj«.  ioo. 

9  Ibid.  84.  w  Ibid.  103.  u  Ibid.  88,  89.  « IUd.  91. 

13  Tbid.  92.  « IUd.  93.  15  Ibid.  94,  95.  16  IUd.  104. 
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to  buy  live  cattle,  unless  it  is  proved  by  witnesses  wbere  it  was 
bought ;  and  this  is  to  be  observed  under  pain  of  a  fine. 

Notwithstanding  so  extensive  and  complete  a  judicature  was 
established  within  the  principality,  there  was  a  clause  in  this  act 
which  provided  for  the  introduction  of  process  from  the  superior 
courts,  on  certain  occasions.  It  was  ordained,  that,  "  for  urgent 
and  weighty  causes,"  process  should  be  made  and  directed  into 
Wales  by  the  special  commandment  of  the  chancellor,  or  any  of 
the  king's  council,  as  had  been  used  before.1  There  was  a  reser- 
vation to  the  king  of  a  power  similar  to  that  given  by  a  former 
statute  relating  to  the  administration  of  justice  in  Wales,  by  which 
he  was  enabled,  in  writing  under  the  great  seal,  to  change,  add, 
alter,  order,  diminish,  and  reform,  all  the  before-mentioned  pro-' 
visions,  as  it  should  seem  convenient ;  and  from  time  to  time,  at 
his  pleasure,  to  make  laws  for  the  government  of  Wales.2 

Thus  far  of  those  provisions  made  by  parliament  for  maintaining 
„„     ,.       ,   the  political  authority  of  the  sovereign.     The  legisla- 

Of  parliament.    ,        *■         ^  ,"  , .         •,      °  jjTj 

ture  made  some  acts  respecting  its  own  conduct  and. 
constitution.  The  first  of  these  was  passed  at  the  close  of  a  session, 
with  the  necessity  of  such  a  provision,  no  doubt,  plainly  before 
their  eyes.  It  was  enacted  by  stat.  6  Henry  VIII.,  c.  16,  in  con- 
sideration of  the  many  weighty  matters  which  were  often  left  to 
the  end  of  a  session,  that  no  member  depart  nor  absent  himself  till 
the  parliament  was  fully  finished,  ended,  or  prorogued,  unless  he 
had  license  from  the  speaker  and  commons,  which  license  was  to 
be  entered  on  record  in  the  book  of  the  clerk  of  the  parliament : 
if  any  did  otherwise,  he  was  to  lose  his  wages,  and  the  inhabitants 
of  the  county,  city,  or  borough,  should  be  discharged  thereof. 

In  order  to  communicate  to  Wales  all  the  privileges  enjoyed  by 
English  subjects  (a),  it  was  ordained  by  stat.  27  Henry  VIII., 
c.  26,  that  two  knights  should  be  chosen  for  the  county,  and  one 
burgess  for  the  town  of  Monmouth ;  that  one  knight  should  be 
chosen  for  the  county  of  Brecknock,  Kadnor,  Montgomery,  and 
Denbigh,  and  for  every  other  county  in  Wales ;  and  one  burgess 
for  every  shire  town,  except  Merioneth.  These  elections  were  to 
be  as  in  England,  with  the  same  fees  and  allowances. 

The  next  statute  on  this  head  was  for  imparting  the  privilege  of 
being  represented  in  parliament  to  the  county  palatine  of  Chester. 
The  preamble  of  stat.  34  and  35  Henry  VIII.,  c.  13,  states,  that 
the  inhabitants  of  the  county  palatine  complained  of  suffering  in 
their  property  from  severe  laws,  which  they  attributed  to  their 
bearing  no  part  in  the  making  of  them.  To  satisfy  the  inhabitants, 
it  was  therefore  enacted,  that  there  should  be  two  knights  for  the 
county,  and  two  burgesses  for  the  city,  to  be  elected  by  process 
issued  by  the  chancellor  of  England  to  the  chamberlain  of  Chester, 

(a)  It  was  afterwards  held,  that  the  act  made  Wales  parcel  of  England  (5  Coke's 
Beps.,  50). 

1  Sect.  115.  >  Ibid.  119. 
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his  lieutenant,  or  deputy,  and  from  him  to  the  sheriff  of  the  county ; 
which  elections  and  returns  by  the  sheriff  were  to  be  the  same  as  those 
in  the  county  palatine  of  Lancaster,  and  the  rest  of  England.1 

There  was  a  statute  for  better  ordering  the  collection  of  the 
wages  of  knights  and  burgesses  in  Wales  and  Monmouth.  It 
seems  that  the  wages  of  a  knight  was  now  four  shillings  a  day,  that 
of  a  burgess  two  shillings,  and  it  continued  from  their  setting  out 
to  their  return  home,  with  the  costs  of  their  writs,  and  other  fees 
and  charges.  There  were  two  writs ;  one,  de  solutione  faedi  militis 
parliamenti;  and  another,  de  solutione  foedi  burgensis  parliaments. 
These  used  to  be  sued  out  by  the  member ;  and  by  this  act  the 
sheriff,  mayor,  or  other  head-officer,  was  to  make  his  payment 
within  two  months  after  such  writ  delivered  to  him.2 

The  laws  relating  to  the  national  church  and  the  ecclesiastical 
polity  make  the  most  remarkable  part  of  the  legisla-  of  the  ecclesi- 
tive  acts  during  this  reign.  The  attack  upon  the  papal  astical  polity, 
authority,  and  the  reformation  of  abuses  among  the  clergy,  was 
carried  on  by  fits,  as  the  king's  humour  directed  him ;  and  they  fill 
on  that  account  a  multiplicity  of  statutes.  To  arrange  these  in 
some  order,  and  to  preserve,  at  the  same  time,  a  kind  of  history  of 
this  famous  revolution  in  the  church,  will  be  attended  with  difficul- 
ties. These  acts  are  of  different  sorts,  and  had  different  objects  ; 
some  were  designed  to  demolish  the  ancient  fabric,  and  others  to  lay 
the  foundation  of  a  new  one  ;  some  concerned  the  papal  authority 
solely ;  others  applied  to  matters  of  domestic  regulation.  It  fol- 
lows that  many  of  these  statutes,  being  now  functa  officio,  are  sunk 
into  oblivion ;  while  those  which  furnished  the  basis  of  our  present 
establishment  in  the  church  are  generally  known.  Perhaps  the 
most  satisfactory  way  of  treating  the  one  would  be  to  give  also  a 
detail  of  the  other.  We  shall,  therefore,  take  a  view  of  the  statutes 
that  relate,  in  any  way  whatever,  to  the  church  and  ecclesiastical 
law,  as  nearly  in  the  order  in  which  they  were  made  as  the  subject 
will  permit.  This  will  form  a  sort  of  juridical  narrative  of  the 
Keformation,  interrupted  sometimes  and  retarded  by  the  recital  of 
regulations  either  directly  or  incidentally  appertaining  thereto,  and 
which  the  nature  of  this  work  requires  should  be  somewhat  fully 
enlarged  upon. 

After  the  disgrace  of  Cardinal  Wolsey,  and  while  the  affair  of 
the  king's  marriage  was  depending,  in  the  21st  year  of  this  reign,3 
a  parliament  was  called,  when  three  bills  were  sent  up  from  the 
commons,  levelled  at  some  of  the  most  exorbitant  abuses  of  the 
clergy ;  one  was  against  unreasonable  exaction  of  fees  for  the  pro- 
bate of  wills ;  another  was  for  regulation  of  mortuaries ;  another 

1  There  is  another  provision  in  this  act,  which,  though  relating  to  another  subject,  is 
worth  notice.  It  was  a  practice  in  the  county  palatine  for  a  person  indebted  to  another 
to  come  to  the  exchequer  there,  and  make  oath  that  he  would  pay  his  creditors  as  soon 
as  he  was  able  ;  upon  which  the  officers  used,  of  their  own  authority,  to  issue  a  writ  in 
nature  of  a  protection,  and  to  delay  the  creditors  from  making  any  demand  of  their 
debts.  It  was  now  ordained,  that  no  such  writ  should  issue  without  special  warrant 
from  the  king.  2  gtat,  35  Hen.  VIII.,  c.  11.  s  An.  1529. 
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was  to  restrain  pluralities  and  non-residence,  and  to  forbid  the 
clergy  taking  farms. 

We  have  before  seen  what  provision  had  been  made  by  parlia- 
Fees  of  ordi-  ment,  and  by  provincial  constitutions,  for  preventing 
naries.  extortion  and  imposition  in  the  article  of  fees  for  pro- 
bate and  administration.  Abuses,  however,  seem  still  to  have 
maintained  their  ground.^  The  stat.  21  Henry  VIII.,  c.  5,  complains 
of  the  impositions  practised  by  ordinaries,  notwithstanding  two 
former  statutes  made  to  ascertain  their  fees,  namely,  stat.  31  Edward 
III.,  stat.  1,  c.  4  ;  and  stat.  3  Henry  V.,  c.  8  ;2  and  it  enacts  that 
nothing  shall  be  taken  for  probate  of  a  will,  and  making  inventories, 
where  the  goods  do  not  exceed  £5,  except  6d.  to  the  clerk; 
where  they  do  not  exceed  £40,  not  more  than  3s.  6d. ;  and  where 
they  exceed  that,  5s.  Thus  far  of  testaments.  It  ordains,  with 
more  precision  than  the  statute  of  Edward  III.,  who  shall  be 
entitled  to  the  administration  in  case  of  intestacy  ;  it  directs  that  it 
shall  be  granted  to  the  widow  of  the  deceased,  or  to  the  next  of  his 
kin,  or  to  both,  as  the  ordinary  in  his  discretion  shall  think  good  (a). 

(a)  The  jurisdiction  of  the  ordinary  in  matters  of  testament  was  so  anomalous  that 
no  other  reason  could  possibly  be  given  for  it  than  that  which  has  been  given  for  it 
in  the  first  volume,  under  the  head  of  "  The  Saxon  Laws" — viz.,  that  as  regards  the 
proof  of  wills,  it  arose  originally  in  an  age  when  none  but  ecclesiastics  could  read  or 
write,  so  that  of  necessity  they  had  the  care  and  custody  of  written  wills,  and  that  as 
regarded  intestacy,  they  had  the  cognizance  of  that  species  of  trust  or  confidence 
which  was  supposed  to  be  involved,  as  a  matter  of  conscience,  in  the  due  application 
of  the  effects  of  the  deceased,  in  the  absence  of  any  written  will,  or  even  the  absence 
of  any  express  or  declared  will  at  all.  The  ecclesiastics  took  cognizance  of  all 
matters  of  conscience,  whence  arose  the  jurisdiction  of  equity  in  an  age  when  eccle- 
siastics were  chancellors.  And  whether  there  was  a  will  or  was  not,  there  arose  a 
matter  of  conscience  in  the  administration  of  the  effects  of  a  deceased  person  ;  if 
there  was  a  will,  to  carry  out  its  directions  (so  far  as  they  were  consistent  with  con- 
science) ;  and  if  there  was  not  a  will,  then  to  distribute  the  effects  according  to 
conscience.  In  either  case,  conscience,  it  was  clear,  required  that  in  the  first  place 
the  debts  of  the  deceased  should  be  paid ;  and  it  was  an  entire  error  to  suppose  that 
as  to  this  there  was  any  difference  between  the  canon  and  the  common  law.  And 
until  his  debts  were  paid  the  deceased  had  no  right  to  have  his  will  regarded  ;  and 
the  canon  and  common  law  in  fact  both  made  this  will  for  him,  that  the  debts 
should  first  be  paid.  When  they  were  paid  arose  the  question  of  the  distribution 
of  effects ;  and  upon  this  the  will,  if  he  left  one,  would  be  consulted  and  carried  out. 
The  first  question  would  be,  however,  whether  there  was  a  will,  and  whether  it 
appointed  executors  ?  If  not,  then  it  was  for  the  ordinary  to  appoint  administrators 
to  make  distribution  of  the  effects  as  conscience  required — first  for  the  debts,  and 
next  for  the  relatives  and  the  presumed  will  of  the  deceased.  It  is  obvious  that 
there  was  nothing  in  its  nature  spiritual  in  the  question  whether  or  not  there  was  a 
valid  will ;  and  the  origin  of  the  ecclesiastical  jurisdiction  in  such  a  matter  can 
only  be  explained  as  has  been  suggested.  However,  anomalous  as  it  was,  it  existed, 
and  it  was  recognised  in  the  courts  of  law  that  a  will  (if  personalty,  the  only  kind 
of  will  allowed  at  common  law)  was  provable  before  the  ordinary  ;  and  that  if  the 
executors  under  a  will  did  not  come  forward  when  cited  by  him  to  do  so,  he  could 
commit  administration  to  others  (Year-look,  3  Hen.  VII.,  fol.  14  ;  4  Men.  VII.  fol. 
13).  It  was  recognised  as  a  maxim  in  the  courts  of  law,  "jus  testamentorum  pertinet 
oriMnario"  (Ibid.) ;  and  if  there  was  a  question  whether  there  was  a  valid  will  or 
which  of  two  wills  was  valid,  it  was  (as  to  personalty)  for  the  ecclesiastical  court. 
And  upon  the  decision  of  the  ecclesiastical  court  an  appeal  lay  to  the  pope,  who 
could  appoint  a  commission  of  delegacy  to  determine  the  matter  in  this  country  ( Tear- 
look,  4  lien.  VII.,  fol;  13, 1 4 ;  Sandes  v.  PecJcham).    In  that  case  the  executor  under  one 

1  Vide  ante.  'Ihid.,  vol.  ii.,  c.  xi. 
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The  same  rule  is  to  be  observed  where  executors  refuse  to  prove 
the  will,  and  the  execution  of  it  is  to  be  committed  to  the  relations. 

■will  of  the  deceased  sued  the  executor  appointed  under  another,  who  set  up  that 
other  will  and  a  decision  of  papal  delegates  in  its  favour,  to  which  the  plaintiff 
replied  that  this  decision  was  by  default,  and  that  under  another  commission  of 
delegacy  from  the  pope  it  was  determined  that  the  will  under  which  he  claimed  was 
to  stand,;  and  that  he  was  executor.  And  upon  this  he  had  judgment  (Ibid.) 
There  was  always  such  a  close  connexion  between  the  functions  of  executor  and 
administrator,  that  parties  who  administered  were  chargeable  as  executors  ;  and 
'if  a  person  was  sued  as  executor,  he  had  to  deny  not  only  that  he  was  executor,  but 
that  he  had  administered.  On  the  other  hand,  the  duties  of  executors  and  adminis- 
trators as  to  debts  were  the  same  ;  and  bo  as  to  any  surplus  not  disposed  of  by  will ; 
and  the  defence  for  either  an  executor  or  administrator  would  be  that  he  had  fully  ad- 
ministered ;  while  as  to  either  an  unlawful  disposition  of  any  part  of  the  goods 
would  lie  a  devastavit,  or  wasting  of  the  assets,  which  involved  personal  liability  to 
creditors.  The  executor  or  administrator  was  equally  chargeable  by  the  law  at  the  suit 
of  creditors  to  the  true  value  of  the  assets  which  had  come  to  their  hands  ( Year-booh, 
20  Hen.  VII.,  fol.  5).  And  they  were  equally  bound  to  pay  debts,  and  legal  debts, 
and  debts  in  their  proper  order  (Ibid.),-  i.e.,  paid  before  simple  contract  debts  (Ibid.) 
If  an  executor  had  no  assets,  that  was  in  itself  a  sufficient  bar  to  an  action,  until 
assets  came  to  his  hands  (Year-booh,  16  Hen.  VII.,  fol.  10),  while  on  the  other  hand, 
if  a  person  intermeddled  with  the  goods,  he  was  liable  as  executor  though  he  was 
not  made  executor  (Year-booh,  20  Hen.  VII.,  fol.  5),  and  while  a  creditor  could  sue 
an  executor  who  had  administered,  and  need  not  sue  one  who  had  not  (16  Hen.  VII, 
fol.  4),  he  could  sue  a  person  who  had  administered  though  not  appointed  either 
executor  or  administrator,  for  an  administrator  was  executor,  i.e.,  de  sontoit,  as  it  was 
said.  If  the  party  sued  as  executor  confessed  the  action,  the  judgment  was  de  bonis 
testatoris  ;  if  he  denied  it  falsely,  then  it  was  in  default  of  assets  de  bonis  propriis 
(Year-booh,  14  Hen.  VII.,  fol.  29  ;■  15  Hen.  VII.,  fol.  9).  Before  this  act,  therefore,  a 
party  who  meddled  with  the  goods,  i.e.,  to  deal  with  or  dispose  of  them,  was  liable 
as  an  executor ;  but  in  the  last  reign  it  was  held  that  if  a  party  had  only  collected 
the  goods  of  the  deceased,  ad  opus  episcopi,  and  in  no  other  way,  he  was  not  so  liable 
( Year-booh,  10  Hen.  VII,  fol.  28).  In  the  last  reign  also  it  had  been  held  by  all  the 
judges  that  if  executors  administered,  or  the  ordinary  paid  a  simple  contract 
debt  before  a  debt  of  specialty,  they  should  be  chargeable  of  their  own  goods,  if  the 
assets  remaining  were  not  sufficient.  It  was  urged  that  the  ordinary  ought  not  to 
be  liable,  as  he  was  only  judge;  but  Fineux,  chief  justice,  said,  He  was  chargeable  at 
common  law  by  action,  and  he  shall  have  an  action  by  the  common  law  for  the  goods 
of  the  intestate  taken  out  of  his  hands,  which  was  agreed  to.  Also  it  was  said  by 
the  judges  to  be  clear  that  probate  of  testament  would  not  pertain  to  the  spiritual 
court  if  it  were  not  for  long  usage  and  custom,  and  not  by  the  spiritual  law  ( Year-booh, 
11  Hen.  VII.,  fol.  13).  And  it  was  said  in  that  case  that  the  party  should  have  an  action 
of  debt  against  the  ordinary,  for  he  had  the  goods,  not  to  his  own  use,  but  to  the  use 
of  the  intestate  (Ibid.)  And  it  was  deemed  in  the  courts  of  common  law  in  entire 
harmony  with  the  canon  law,  that  it  was  with  goods  of  the  intestate  that  his  debts 
should  be  paid.  There  was  no  necessity,  therefore,  for  any  new  statute  to  enforce 
that  law,  though  it  was  for  the  benefit  of  the  ordinary  that  he  should  be  able  to  com- 
mit administration  to  others.  And  after  this  statute  it  was  held  that  if  an  action 
was  brought  against  the  ordinary,  and  he  committed  administration,  the  action  should 
abate,  for  the  ordinary  was  compellable  by  the  statutes  to  commit  administration 
(Bro.  Abro.,  Administration,  fol.  39  ;  34  Hen.  VIII.)  And  one  great  object  of  the 
statutes  was  to  give  right  of  action  on  behalf  of  the  estate,  for  the  ordinary  had  no 
action  to  recover  debts  due  to  the  estate,  but  the  administrator  had  (Ibid.,  fol. 
44).  The  liability  of  the  executors  or  administrators  for  the  debts  or  pecuniary  obli- 
gations of  the  deceased  was  based  by  the  common  law  on  those  principles  of  justiee 
and  moral  obligation  which  were  inculcated  by  the  common  law,  and  in  the  cases  at 
this  time  on  the  subject  the  courts  of  law  recognised  the  obligations  of  conscience 
as  the  ground  of  the  obligation  resting  on  the  executors.  Thus  in  this  reign,  before 
the  above  statute,  an  action  was  brought  against  executors  on  a  guarantee  given  by 
the  testator ;  and  it  was  alleged  that  the  testator  had  left  assets  sufficient  after  pay- 
ment of  debts  and  legacies ;  and  the  court  held  that  the  action  lay  ;  for  that  the  soul 
of  the  deceased  would  be  in  jeopardy  if  the  money  were  not  paid  (Year-booh,  13  Hen. 
VIII.,  fol.  12).    There  was  indeed  a  rule  of  law  that  an  action  of  debt  would  not 
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The  ordinary  is  also  empowered  to  make  his  election  between  two 
or  more  who  are  of  equal  degree  of  kindred  j1  nor  is  anything  to 
be  taken  for  such  administration  by  the  ordinary,  unless  the  goods 
amount  to  more  than  £5 ;  and  then,  if  they  do  not  exceed  £40,  he 
is  to  take  only  2s.  6d. 

Executors  and  administrators  are  to  give  security  for  a  due 
administration  ;2  and,  taking  two  of  the  legatees,  or  two  creditors, 
t>r,  in  default  of  them,  two  of  the  next  of  kin,  they  are  to  make  an 
inventory  of  the  effects  (a).  All  persons  offending  are  to  forfeit  as 
much  as  the  money  taken  contrary  to  this  act ;  and,  besides,  £10, 
half  to  the  king  and  half  to  the  party  aggrieved.  The  act  further 
ordains,  that  lands  being  devised  to  be  sold,  the  money  thence 
arising,,  or  the  profits  of  the  lands,  shall  not  be  considered  among 
the  goods  and  chattels  of  the  deceased.  So  that  many  persons  who 
had  property  of  some  value,  might  in  those  days,  when  personalty 
was  in  general  not  large,  come  within  the  privileges  above  allowed 
to  those  who  had  not  £5  in  goods. 

lie  against  an  executor,  because  he  could  not  wage  his  law  as  the  testator  could  have 
done  ;  but  this  was  an  absurd  technical  reason,  since  wager  of  law  itself  was  rare  and 
useless,  seeing  that  cases  were  decided  on  the  evidence,  and  the  burden  of  proof  would 
lie  on  the  plaintiff.  The  scope  of  that  part  of  the  statute  which  related  to  the  appoint- 
ment of  administrators  by  the  ordinary  was,  it  will  be  -observed,  permissive  and 
enabling,  allowing  him  a  greater  freedom  of  choice.  Of  course  it  did  not  affect  the 
common  law  liability  of  parties  who  chose  to  intermeddle  and  administer  without 
letters  of  administration,  and  who  were  executors  of  their  own  wrong.  Some  years 
after  this  statute  a  question  arose  whether  if  a  man  made  two  his  executors,  and  one 
proved  the  will  in  the  name  of  both,  against  the  will  of  -the  other,  and  then  an  action 
of  debt  was  brought  against  them  as  executors,  the  one  who  had  not  been  willing  to 
be  executor  could  plead  that  he  was  not  executor,  nor  had  administered  as  such. 
And  it  was-  said  that  he  could  if  he  had  not  administered ;  for  the  probate  did  not 
make  him  executor  unless  he  administered.  Shelley,  indeed,  wished  that  it  was  other- 
wise, for  that  probate  itself  was  an  act  of  administration  ;  but  the  chief  justice,  Fitz-- 
herbert,  said  it  was  not  so  unless  the  goods  of  the  deceased  were  meddled  with,  and. 
that  probate  was  a  spiritual  act,  i.e.,  an  act  of  the  spiritual  court,  which  did  not  stop- 
him  (Year-book,  27  Sen.  VIII.,  fol.  11). 

(a)  This  part  of  the  statute  related  to  the  other  head  or  branch  of  the  subject — 
the  administration  of  the  assets  of  the  deceased,  which,  whether  by  executor  or 
administrator,  would  be,  under  the  statutes,  according  to  the  rules  of  the  common 
law;  and  thus  in  "Doctor  and  Student"  there  is  a  discussion  as  to  the  ancient 
common  law  rule  that  a  debt  created  by  a  specialty  could  not  be  discharged  by  a 
mere  proof  of  payment  without  an  acquittance  under  seal.  It  is  to  be  observed  that 
it  contemplated  that  the  ordinary  would  not  personally  administer. ;  but  that 
administration  would  take  place  under  his  care.  But  the  courts  of  common  law 
would  require  that  he  should  proceed  as  to  proof  of  debts  and  then  discharge 
according  to  the  rules  of  the  common  law  (Brown  v.  Wooller,  Telv.,  92).  The  distri- 
bution of  the  residue,  after  payment  of  debts,  was  afterwards  settled  by  the  statute 
of  22  and  23  Charles  II.,  u.  x.  An  important  question  arose  in  this  reign  which 
illustrates  as  well  the  relations  of  law  and  of  equity,  and  the  power  of  the  decisions 
of  the  courts  in  moulding  and  modifying  the  law,  and  the  degree  in  which  the  law 
depends  practically  upon,  these  views,  whether  narrow  or  enlarged.  It  also,  as  it  is 
conceived,  is  an  example  of  a  most  mischievous  perversion  of  the  law  through  a  mere 
misunderstanding -of  an  ancient  judicial  maxim,  and  the  real  ground  and  reason  of 
it.  ■  In  the  12th  of  the  reign  a  man  brought  his  action  on  the  case  against  executors 
showing  a  debt  due  to  him  on  simple  contract  from  the  testator,  and  that  assets 
sufficient  for  payment  of  debts  and  legacies  had  come  to  the  hands  of  the  defendants 
but  that  they  had  not  paid  :  a  form  of  action,  it  will  be  observed,  which,  supposing 
the  sufficiency  of  the  assets  shown,  would  have  charged  them  personally,  as  the 
1  Sect.  3,  4.  2  Ibid.  4. 
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Mortuaries,  or  corse-presents,  were  a  customary  due  claimed  by 
the  parson  in  many  places  upon  the  death  of  anybody.  Stat 
21  Henry  VIII.,  c.  6,  puts  some  restraints  upon  these  demands,  and 
ordains,  that  none  shall  be  taken  where  the  movable  goods  of  the 
deceased  are  under  ten  marks ;  and  where  they  are  under  £30, 
after  all  debts  paid,  not  more  that  3s.  4d.  is  to  be  taken,  and  in  no 
case  more  than  10s.  Mortuaries  were  hereafter  not  to  be  taken  on 
the  death  of  a  wayfaring  man,  feme-covert,  child,  or  person  not 
keeping  house ;  and  they  were  entirely  abolished  in  Wales. 

These  provisions  had  a  more  general  effect  than  those  that  follow ; 
for  while  they  restrained  the  clergy  from  raising  sums  on  the  people 
in  certain  fees  and  dues,  the  following  act  only  confines  the  clergy 
to  a  due  discharge  of  their  function,  by  forbidding,  under  penalties, 
all  other  avocations.     The  stat.  21  Henry  YIIL,  c.  13,  was  made, 

might  be  charged  in  equity,  and  even  at  common  law  (supposing  an  action  maintain- 
able against  them  at  all),  through  the  indirect  and  circuitous  process  of  recovery  of 
judgment,  and  suggestion  of  a  devastavit  or  wasting  of  the  effects.  Accordingly, 
the  court  held  the  action  would  lie,  because  otherwise  there  would  be  no  remedy, 
seeing  that  action  of  debt  would  not,  it  was  held,  lie  against  an  executor,  because 
he  could  not  "wage  his  law"  (having  no  personal  knowledge  of  the  matters)  as  the 
testator  might  have  done.  And  Fineux,  chiefjustice,  said  very  truly,  that  the  case 
was  out  of  the  legal  maxim,  actis personalis  raontw  cum  persona;  for  that  was  where 
the  injury  or  damage  was  corporal,  as  if  a  man  beat  another  and  died;  for  a  man 
could  not  be  punished  when  the  action  was  gone  dead.  But  in  this  case  the  plaintiff 
could  have  what  he  might  have  had  if  the  party  had  been  in  life,  i.e.,  the  power  of 
the  goods  ;^and  for  that  the  action  had  not  died,  for  any  party  could  have  his  remedy. 
And  it  was  not  so  in  the  case  of  battery  (12  Sen.  VIII.,  fol.  12).  The  reporter  added, 
indeed,  a  quosre,  for  that  if  the  testator  had  lived,  he  would  have  waged  his  law ;  but 
in  a  subsequent  reign,  in  Slade's  case,  it  was  held  that  this  was  no  reason  why  an 
action  on  the  case  should  not  be  maintainable ;  and  a  little  consideration  will  show 
that  this  was  so,  and  also  that  the  chiefjustice  was  right  in  his  view  of  the  real  sense 
and  meaning  of  the  old  legal  maxim,  actio  personalis  moritur  cumpersona;  and  that  both 
sense  and  reason  were  in  favour  of  his  view  is  manifest,  and  has  in  modern  times 
been  affirmed  by  the  legislature,  and  a  reference  back  to  an  earlier  age  of  our  legal 
history  will  show  that  he  was  equally  right  in  law.  For  in  the  Mirror,  as  has  been 
shown  in  the  first  volume,  the  term  personal  citation  meant  an  action  for  injury  to 
the  person.  And  so  as  to  wager  of  law,  for  in  its  real  and  original  spirit  it  had 
become  obsolete,  seeing  that,  as  it  has  been  shown  in  the  first  volume,  it  arose  in  an 
age  when  there  was  no  such  thing  as  trial  upon  evidence;  but  the  jurors  were  only 
witnesses,  and  gave  their  verdict  as  well  as  they  could  on  their  own  knowledge  of  the 
matter)  so  that  if  they  happened  to  have  no  knowledge  of  it,  they  could  give  no 
verdict;  and  if  they  did,  injustice  might  be  done.  In  such  an  age  wager  of  law  or 
compurgation— by  the  oath  of  the  defendant  and  his  compurgators — in  causes  of 
private  contracts  was  not  wholly  unreasonable.  But  in  an  age  when  cases  were 
decided  upon  evidence,  it  was  entirely  absurd.  For  whether  the  action  were 
against  the  debtor  or  his  executors,  the  burden  of  proof  would  lie  upon  the  plaintiff, 
and  therefore  they  could  sustain  no  real  injury  or  prejudice  by  reason  of  the  loss  of 
wager  of  law.  ■  To  prevent  the  creditor  therefore  from  resorting  to  an  action  for  his 
debt,  merely  because  the  executor  could  not  wage  his  law,  would  be  an  unreasonable 
injustice.  This  decision  therefore  was  founded  on  sonnd  law  and  good  sense. 
Nevertheless  fifteen  years  later  it  was  overruled  by  more  ignorant  and  narrow-minded 
judges.  The  same  case  had  arisen,  and  it  was  urged  that  the  action  was  grounded 
upon  the  executors  having  assets  in  their  hands  after  all  debts  paid,  and  it  was 
reasonable  that  they  should  pay  the  debts  of  their  testator,  for  the  debts  still 
remained  though  the  debtor  was  dead.  But  it  was  held  nevertheless  that  the  action 
lay  not,  and  the  former  decision  was  overruled  in  times  of  ignorant  contempt,  without 
any  reason  being  given  (27  Hen.  VIII.,  fol.  23).  The  result  was  to  send  the  creditors 
into  chancery,  until  the  reign  of  James  I.,  when  Slade's  case  restored  common  sense 
and  affirmed  the  action  (i  Coke's  Reports). 
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as  it  says,  among  other  reasons,  for  "  the  increase  of  devotion  and 
good  opinion  of  the  lay  fee  toward  the  spiritual  persons."  It 
accordingly  ordains,  in  the  first  place,  that  no  spiritual  persons 
shall  take  lands  to  farm  under  pain  of  forfeiting  £10  per  month  (a). 
This,  however,  does  not  extend  to  the  farming  of  any  temporali- 
ties during  the  vacation  of  bishoprics,  or  collegiate  or  cathedral 
churches ;  and  any  persons z  not  having  sufficient  glebe,  may  rent 
lands  for  the  mere  expenses  of  their  household  (6).  Moreover,  no 
spiritual  persons  are  to  buy  or  sell  for  profit  any  kind  of  merchan- 
dise, upon  pain  of  forfeiting  the  thing  so  bargained,  and  of  the  con- 
tract being  void ;  with  an  exception  where  they  sell  the  overplus 
that  remains  of  any  corn,  cattle,  or  the  like,  after  the  supply  of  their 
families.  No  spiritual  person  is  to  keep  a  tan  or  brewhouse,  under 
the  penalty  of  forfeiting  £10  per  month.2 
These  regulations  were  designed  to  remove  the  clergy  from  mean 
Residence  and  and  gainful  occupations,  and  to  fix  their  attention 
pluralities.  solely  to  their  spiritual  calling.  That  this  might  be 
discharged  with  faithfulness,  the  next  step  was  to  put  pluralities 
and  non-residence  under  some  restraint.  Kepeated  provisions  had 
been  made  by  councils,  and  by  our  own  provincial  synods,  to  pre- 
vent plurality  of  benefices  ;  but  the  force  of  these  had  been  weak- 
ened by  the  interposition  of  papal  dispensations.3  In  confirmation 
of  the  design  of  such  provisions,  and  to  shorten  the  hand  of  the 
pope,  it  was  now  enacted,  that  if  any  one  having  a  benefice  with 
cure  of  £8  per  annum,  or  above,  accept  of  another  with  cure,  and 

(a)  In  the  27th  of  the  king  a  writ  of  debt  was  brought  upon  the  statutes  against 
a  vicar,  for  that  he  had  occupied  a  farm  contrary  to  the  statute.  It  was  pleaded  that 
he  had  not  held  to  farm  contrary  to  the  statute,  and  it  was  held  that  upon  this  the 
defendant  could  show  that  he  held  the  land  for  the  maintenance  of  his  own  house 
(27  Hen.  VIII.,  fol.  22),  that  is  to  say,  because  that  would  take  the  case  out  of  the 
prohibition  of  the  statute.  As  this  act  was  passed  in  the  same  year  as  the  act  for 
the  suppression  of  the  chantries,  there  is  reason  to  suspect  that  it  was  directed  against 
an  anticipated  evasion  of  the  act  by  leases  to  spiritual  persons.  Another  measure 
with  that  object  passed  after  the  suppression  of  religious  houses. 

(J)  Upon  this  act  it  was  held,  in  the  reign  of  Elizabeth,  that  two  churches  whose 
revenues  are  not  sufficient  to  maintain  their  respective  charges,  may  be  united  and 
consolidated  by  the  ordinary,  with  the  assent  of  the  patrons,  if  it  be  afterwards  con- 
firmed by  the  king,  although  their  value  be  above  £8  (Amtyn  v.  Twyne,  Cro.  Eliz., 
500,  citing  Year-books  6  Henry  VII.,  p.  14,  11  Henry  VII.,  fol.  6)  ;  for  the  statute, 
it  was  said,  is  only  in  the  affirmative,  and  that  it  never  takes  away  the  common  law  ; 
and  at  the  common  law  the  ordinaries,  by  assent  of  the  patron,  without  the  king's 
confirmation,  might  have  made  a  union  of  churches  which  were  poor,  but  not  of 
churches  which  had  sufficient  to  serve  the  cure,  each  of  them  by  itself,  without  the 
king's  confirmation ;  but  by  the  consent  of  the  king,  patron,  and  ordinary,  a  union 
may  be  made  of  any  churches,  of  whatever  value ;  and  this  authority  is  not  taken 
away  by  the  statute.  The  court  heard  arguments  of  canonists  upon  the  question  ; 
and  it  was  agreed  by  them  that,  by  the  canon  law  the  ordinary,  with  the  patron's 
assent,  might  have  made  a  union  of  two  churches,  although  either  of  them  were 
worth  £100  per  annum,  and  sufficient  to  maintain  a  minister  of  itself,  and  this  by 

the  express  test  of  the  canon  law  ;  for  =■  union  may  be  made  for  divers  causes 

poverty  of  the  people,  or  paucity  of  the  parishioners,  or  the  like.    And  such  a 

union  might  have  been  made  without  the  pope's  confirmation.     And  if  a  union 

had  been  unlawfully  made,  yet  that  being  afterwards  confirmed  by  the  pope,  it  was 

1  Sect.  7,  8.  2  Hid.  32. 

3  Lynd.,  lib.  iii.,  tit.  5,  c.  2.    Ayl.  Parerg.  Jur.  Can.,  414. 
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be  instituted  and  inducted,  the  first  shall  be  adjudged  vacant,  and 
the  patron  entitled  to  present.  All  dispensations  from  Eome  or 
elsewhere,  contrary  to  this  act,  are  declared  void,  and  the  procurers 
thereof  subjected  to  the  penalty  of  £20.  Only  such  spiritual  men 
as  are  of  the  king's  council  may  purchase  a  dispensation  to  hold 
three  benefices ;  and  the  following  persons  to  hold  two :  the  chap- 
lains of  the  king,  queen,  prince,  or  princess,  or  any  of  the  king's 
children,  brothers,  uncles,  or  aunts ;  of  all  lords  spiritual  and  tem- 
poral, and  peeresses  ;  the  chaplains  to  the  chancellor,  treasurer,  and 
comptroller,  secretary  of  state,  dean  of  the  chapel,  almoner,  master 
of  the  rolls,  the  chief  justice  of  the  king's  bench,  the  warden  of  the 
cinque  ports  ;  as  also  the  brothers  and  sons  of  temporal  lords  and 
knights,  doctors  and  bachelors  of  divinity  and  law,  being  admitted 
such  by  the  university,  and  not  by  grace  only. 

The  papal  canon  law  and  our  own  constitutions  had  not  been 
more  strict  on  the  article  of  pluralities,  than  that  of  residence ;  but 
the  interposition  of  the  legislature  was  deemed  as  necessary  in  the 
latter  case  as  in  the  former.  The  present  statute  directs,  that 
every  one  promoted  to  an  archdeaconry,  deanery,  or  dignity,  in  any 
cathedral  or  collegiate  church,  or  beneficed  with  a  parsonage  or 
vicarage  (a),  shall  be  personally  resident  on  one  of  them  at  least ; 
and  if  he  absent  himself  for  one  month  together,  or  two  months  at 
several  times  in  one  year,  he  shall  forfeit  £10  for  every  default, 
with  a  penalty  on  those  who  procured  dispensations  from  Eome, 
as  in  the  case  of  pluralities :  a  similar  exception  was  made  in 
favour  of  the  following  persons :  those  in  the  king's  service  beyond 
sea ;  scholars  residing  at  any  university  for  study ;  chaplains  to 
the  king  or  any  of  the  royal  family,  and  lords  spiritual  and  tempo- 
ral and  peeresses ;  the  chaplain  of  the  chancellor ;  treasurer  of 
England ;  the  chamberlain  and  steward  of  the  household,  treasurer 
and  comptroller ;  knights  of  the  garter;  chief  justice  of  the  king's 

for  ever  good  and  valid  ;  and  such  authority  as  the  pope  had  the  queen,  now  hath  by 
the  statutes.  It  was  urged,  indeed,  that  the  poverty  pretended  was  a  pretence ;  but 
the  court  said,  that  the  validity  of  the  union  should  be  disputed  in  the  spiritual 
court ;  and  as  a  union,  in  such  case,  might  be  made  at  convocation,  it  was  not  re- 
strained by  the  statute. 

(a)  It  was  held  upon  the  statute  of  non-residence,  21  Henry  VIII.,  c.  xiii.,  that  a 
vicar  in  a  cathedral  church  is  not  a  vicar  in  fact ;  and  therefore,  if  he  had  a  bene- 
fice with  cure  of  souls  or  dignity  elsewhere,  he  ought  to  be  resident  there,  under  the 
penalty  contained  in  the  statute  ;  for  he  ought  to  be  resident  on  one  of  his  benefices, 
and  the  vicar  of  a  cathedral  was  not  such  a  vicar  as  the  statute  intended.  But  it 
was  otherwise  of  the  vicar  of  a  parochial  church  ;  for  a  prebend  is  a  benefice,  and 
therefore,  if  he  has  another  benefice,  and  is  resident  upon  the  prebend,  that 
sufficeth  to  excuse  him  ;  for  the  statute  was,  that  he  shall  be  resident  upon  one  of 
his  benefices ;  and  qucere  if  a  layman  who  is  a  prebend  ought  to  be  resident,  for  the 
statute  says,  every  spiritual  person  (27  Sen.  VIII.,  fol.  10).  In  the  27th  of  the 
king — i.e.,  six  years  after  the  act  passed — the  judges  held  clearly,  that  where  a  vicar 
of  St  Paul's,  or  such  as  had  not  any  vicarage,  but  was  called  a  vicar  in  some  cathe- 
dral church,  had  another  benefice  with  cure  of  souls,  that  he  ought  to  be  resident 
upon  his  said  benefice,  or  otherwise  he  would  be  within  the  forfeiture  of  the  statute  ; 
for  he  could  not  reside  in  the  place  where  he  was  vicar  as  described — for  he  was  not 
vicar  in  fact,  but  only  in  name,  for  he  had  not  cure  of  souls  in  that  vicarage, 
though,  if  he  had,  he  could  reside  there.     But  it  was  otherwise,  it  was  said,  of  a 
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bench  (and  by  statute  25  Henry  VIII.,  c.  16,  all  the  judges  of  that 
court,  and  of  the  common  pleas,  the  chancellor  and  chief  baron  of 
the  exchequer,  and  the  attorney  and  solicitor-general;  and  by 
statute  33  Henry  VIII.,  c.  28,  the  chancellor  of  the  duchy  of  Lan- 
caster,1 and  the  groom  of  the  stole)  ;  warden  of  the  ports ;  master 
of  the  rolls  ;  secretary  ;  dean  of  the  chapel ;  almoner;  such_ chap- 
lains being  attending  and  dwelling  without  fraud  or  covin  in  the 
households  of  the  above  personages.  The  following  persons  were 
also  excepted,  being  in  those  days  usually  ecclesiastics :  the  master 
of  the  rolls ;  dean  of  the  arches ;  the  chancellor  or  commissary  of 
any  bishop ;  such  of  the  twelve  masters  in  chancery,  and  twelve 
advocates  of  the  arches,  as  were  spiritual  men.  The  king  is  per- 
mitted to  give  license  of  non-residence  to  his  chaplains,  which 
seems  to  be  only  a  confirmation  of  the  common  law,  for  the  king's 
clerks  were  never  bound  to  residence,  and  there  was  an  old  writ 
de  non  residentid  clerici  regis.2 

There  was  a  clause  that  forbid  a  beneficed  person  taking  a  par- 
sonage or  vicarage  in  farm,  or  any  profit  or  rent  out  of  it,  upon 
pain  of  forfeiting  40s.  for  every  week,  and  ten  times  the  value  of 
the  profit  or  rent ;  and  the  like  penalty  of  40s.  for  every  week  that 
he  received  any  stipend  or  salary  to  sing  for  a  departed  soul.? 

The  temporal  lords  were  earnest  in  passing  these  three  bills,  and 
the  spiritualty  as  strongly  opposed  them.  It  was  said,  that  com- 
plaints of  abuses  and  pretended  reformations  were  set  on  foot  only 
to  disgrace  the  clergy,  and  were  the  ordinary  beginnings  of  heresy. 
The  clergy  without  doors  were  equally  clamorous  against  them; 
while  the  acts  were,  on  the  other  hand,  secretly  promoted  by  the 
king. 

Though  the  latter  statute  affected  the  pope's  authority  in  mat- 
prebendary  ;  for  he  could  dwell  upon  his  prebend,  since  it  was  expressed  in  the  statute, 
notwithstanding  that  he  had  another  benefice  (27  Sen.  VIII.,  fol.  11).  And  note 
(adds  the  reporter),  that  they  said  secretly  among  themselves  (que  ils  partout  secret- 
ment  enter  eux)  that  an  abbot  or  prior  ought  to  be  resident  in  no  other  place  (i.  e., 
than  the  abbey  or  convent),  and  not  in  his  grange  or  other  place  ;  and  if  he  did  so, 
then  that  he  would  incur  a  forfeiture  under  the  statute.  "  Quod  nota,"  adds  the 
reporter,  with  a  sarcastic  significance  not  unworthy  of  remark ;  for  such  straws 
show  the  way  of  the  stream.  It  was  held  that  the  first  benefice  became  void  by 
acceptance  of  another  under  this  statute,  although  the  incumbent  had  dispensation 
from  the  pope,  as  it  was  void  by  the  act ;  and  that  although  afterwards  a  dispensa- 
tion should  be  purchased  of  the  king,  under  the  subsequent  act,  28  Henry  VIII.,  yet 
the  party  should  not  be  restored  without  a  new  presentment,  notwithstanding  that 
the  statute  made  the  bulls  of  the  pope  good  for  a  year,  and  that  the  court  of 
augmentation  could  make  dispensation  ;  but  Dyer  dissented,  for  in  his  view,  as  the 
21  Henry  VIII.  made  the  benefice  void,  so  the  28  Henry  VIII.  restored  it  (Weston's 
Case,  Dyer's  Heps.,  8  Mix.,  fol.  90).  It  was  held  that,  if  there  were  a  parsonage 
house,  the  incumbent  must  reside  in  it,  but  that,  if  there  were  none,  he  must  still 
reside  in  the  parish  (Wilkinson  v.  Oolley,  5  Burr.,  2694). 

1  By  the  same  act  this  privilege  was  given  to  some  great  officers  of  the  courts  erected 
since  the  former  acts,  namely,  the  chancellor  of  the  court  of  augmentations,  the  chan- 
cellor of  the  court  of  first-fruits  and  tenths  ;  the  master  of  the  wards  and  liveries  •  each 
of  the  general  surveyors  of  the  king's  lands ;  the  treasurer  of  the  court  of  augmenta- 
tions. The  chaplains  of  persons  mentioned  in  this  act  were  to  go  twice  a  year  to  their 
benefice,  and  there  reside  eight  days,  or  forfeit  forty  shillings  for  every  neglect. 

8  Vide  ante,  vol.  ii.,  c.  xi.  '  *  Sect.  30. 
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ter  of  pluralities,  non-residence,  and  dispensations;  yet  this,  and 
the  whole  of  these  three  acts  were  rather  regulations  of  a  domestic 
nature,  than  such  as  could  he  considered  in  the  light  of  attacks  on 
the  papal  jurisdiction.  However,  they  showed  the  pope  what  the 
king  meant  to  do,  if  he  went  on  to  offend  him,  and  how  readily 
the  parliament  would  give  their  concurrence.  The  clergy  suffered 
a  severe  blow  by  these  laws ;  for  they  not  only  felt  an  immediate 
restraint,  and  lost  a  present  profit,  but  a  door  was  opened  for  the 
many  mortifying  regulations  which  soon  followed.1 

These  begun  to  appear  in  two  years  ;  for,  after  stat.  23  Henry 
VIII.,  c.  9,  which  provided  against  citing  any  person  out  of  the 
diocese  where  he  resided  (a),  except  in  cases  of  prerogative-adminis- 
tration in  the  archbishop's  court,  and  in  cases  of  heresy,  the  founda- 
tion of  the  breach  that  afterwards  followed  with  the  see  of  Kome 
was  laid,  by  an  act  for  restraining  the  payment  of  first-fruits  to 
that  court,  upon  the  accession  to  any  bishopric.  This  act  is  chap. 
20  of  the  same  statute.  It  was  thereby  provided,  that  if  any  bishop 
presented  to  the  pope  was  delayed  on  the  above  or  any  other  account 
from  his  bishopric,  he  should  be  consecrated  by  the  archbishop,  and 
if  an  archbishop,  by  two  bishops,  and  then  installed,  in  the  same 
manner  and  to  the  same  effect  as  if  the  pope  had  concurred.  That 
the  court  of  Eome  might  have  no  just  cause  of  complaint,  in  respect 
of  making  out  bulls  for  such  bishops  and  archbishops,  they  were 
allowed  to  pay  for' them  £5  in  the  hundred  of  the  clear  profits  of 
their  sees. 

The  king  did  not  intend  that  things  should  be  hurried  to 
extremities  at  once  ;  and  this  bill  was  only  designed  as  a  temperate 
measure  to  bring  the  pope  to  terms.  It  did  not  therefore  receive 
the  royal  assent ;  but  was  to  be  held  forth  as  a  provisional  regula- 
tion, till  the  king  had  compounded  this  claim  of  first-fruits  with 
his  holiness,  or  prevailed  upon  him  entirely  to  renounce  it.  In  the 
meantime,  the  whole  conduct  and  direction  of  this  transaction  was 
to  be  left  to  the  king,  who  was  empowered  to  declare,  within  a 
certain  period,  whether  this  bill  should  be  in  force  or  not.  Some 
months  after,  on  the  9th  of  July  1533,  the  act  was  finally  ratified 
by  letters  patent. 

The  breach  with  the  see  of  Eome  was  much  forwarded  by  stat. 

(a)  Under  this  act  it  was  held,  in  the  reign  of  James  I.;  that  the  Archbishop  of 
Canterbury  could  not  hold  a  court  in  any  diocese,  and  cite  men  thereto,  even  though 
not  out  of  that  diocese  ;  for  that  it  was  an  infringement  upon  the  diocesan  jurisdic- 
tion of  the  ordinary,  and  deprived  subjects  of  their  right  of  appeal,  and  put  them  some- 
times to  practical  inconvenience  by  drawing  them  to  a  greater  distance  than  they  would 
have  to  travel  if  cited  in  the  court  of  the  ordinary.  And  it  was  said  that  the  sup- 
posed convenient  jurisdiction  formerly  exercised  in  that  way  by  the  Archbishop  of 
Canterbury  had  been  as  legatus  natus  to  the  pope  (for  the  Archbishop  of  York  had 
never  claimed  it),  and  therefore  that  it  had  ceased,  being  abrogated  with  the  pope ; 
and  if  it  were  permitted,  it  would  enable  the  archbishop  to  erect  a  court  of  audience 
in  every  diocese,  and  call  all  causes  from  the  other  ordinaries  (Doctor  James'  Case, 
Edbart's  Heps.,  p.  17). 

i  Burn.  Eef.,  vol.  i.,  80. 
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24  Henry  VIII,  c.  12,  against  appeals  (a).  It  declares,  in  main- 
tenance of  the  ancient  law  of  the  land,  and  the  statutes l  often  made 
to  support  it,  that  all  causes  testamentary,  causes  of  matrimony, 
divorces,  rights  of  tithes,  oblations,  and  obventions,  shall  be  heard 
and  finally  determined  within  the  king's  jurisdiction  and  authority, 
and  not  elsewhere, .  notwithstanding  any  inhibitions,  appeals,  or 
other  process,  from  the  see  of  Rome,  or  elsewhere;  and  it  is 
declared,  that  all  sacraments  and  religious  ceremonies  shall  be 
performed,  notwithstanding  any  excommunication  or  interdict  that 

(a)  It  has  been  already  seen  that  in  the  previous  reigns  and  in  the  present  the 
courts  of  law  had  recognised  appeals  to  Eome,  not  only  in  matters  purely  spiritual, 
or  then  regarded  as  such — for  instance,  matrimony,  but  also  in  causes_  of  a  mixed 
nature,  such  as  causes  testamentary,  in  which  the  law  allowed  the  ecclesiasticaljuns- 
diction,  although  no  doubt  it  was  anomalous.    As  to  the  latter,  it  would  be  of  course 
■within  the  competence  of  the  state,  without  any  interference  with  the  spiritual 
supremacy  of  the  see  of  Eome,  to  withdraw  them  from  ecclesiastical  jurisdiction, 
and  thus  to  withdraw  them  from  the  appellate  jurisdiction  of  the  see  of  Some.    And 
it  might  admit  of  argument  whether  this  had  not  virtually  been  done  by  the  statutes 
of  pramunire  ;  and  it  had  indeed  been  held  that  an  appeal  to  Rome  on  a  matter 
of  executorship  incurred  the  penalties  of  praemunire  (Year-look,  Rich.  HI)     But 
there  had  been  no  such  decision  as  to  matters  purely  spiritual ;  and,  on  the  contrary, 
in  the  course  of  this  reign,  only  a  few  years  before  this  statute,  a  papal  bull  of  dis- 
pensation in  a  case  of  marriage  had  been  pleaded  ;  and  it  was  argued  and  allowed  by 
the  court  that  matrimony  was  a  spiritual  matter,  governed  by  the  law  of  the  church, 
and  that  therefore  the  papal  bull  of  dispensation  would  be  effective,  and  might  make 
a  marriage  valid  which  otherwise  would  be  invalid  (Yew-book,  12  Hen.  VIII.,fol.6). 
This  view  it  is  obvious  would  involve,  a  fortiori,  the  validity  of  a  decree  or  decision 
of  the  see  of  Rome  on  an  appeal  from  the  ecclesiastical  courts  of  this  country,;  and 
in  the  previous  reign  such  a  decree,  even  in  a  testamentary  cause,  appears  to  have 
been  recognised  (Sondes'  case,  Year-book,  Hen.  VII.)    It  has  been  seen  in  the  history 
of  previous  reigns  that  the  common  law,  as  declared  by  the  courts,  asserted  their  right 
to  prohibit  the  spiritual  courts  from  intermeddling  in  any  matter  which  was  deemed 
to  involve  the  rights  and  prerogatives  of  the  crown,  which  itself  was  a  matter  the 
courts  claimed  to  determine.    It  has  also  been  seen  that  any  matter  which  was  mixed 
up  with  what  was  temporal  was  deemed  to  involve  the  rights  of  the  crown,  with  two 
apparent  exceptions,  matrimony  and  testament  ;  and  that  in  consequence,  as  advow- 
sons  or  presentations  to  churches  were  considered  temporal,  they  were  deemed  to  be 
of  temporal  cognizance,  and  to  belong  entirely  to  the  cognizance  of  the  king's  courts 
of  law.    It  has  been  seen  further  that,  in  accordance  with  the  principles  thus  declared 
by  the  king's  judges  as  part  of  the  common  law  of  the  realm,  parliament  had  passed 
a  series  of  statutes  designed  to  carry  them  out  even  beyond  the  letter  of  the  law. 
The  statute  of  provision  of  benefices  virtually  proscribed  the  exercise  of  the  power  of 
papal  patronage,  which,  as  has  been  shown,  the  common  law  recognised ;  and  the 
statutes  of  praemunire  rendered  penal  any  attempt  to  enforce  the  jurisdiction  of  the 
spiritual  courts  over  matters  which  might  be  determined  according  to  the  common 
law  in  the  king's  courts,  or  to  draw  out  of  the  realm  the  cognizance  of  cases  which 
could  be  determined  within  the  realm.    And,  as  has  already  been  mentioned, 'an 
opinion  had  been  thrown  out  in  the  reign  of  Edward  IV.  that  this  prohibited  parties 
from  carrying  to  Rome  even  spiritual  matters  which  could  be  determined  in  the 
i  courts  of  this  country  (Year-book,  Edw.   V.)    But  this  could  not  have  applied  to 
appeals  to  Rome  in  matters  spiritual,  because  as  long  as  the  papal  supremacy  con- 
tinued to  be  recognised  by  the  law,  such  appeals  could  npt  be  determined  according  to 
law  in  any  court  in  this  country  ( Year-book^  20  Hen.  VI.,  25  ;  F.  N.  B.  B.,  64) :  and  it  is 
to  be  observed  that  the  statute  abolishing  the  papal  supremacy — the  25  Henry  VIII. — 
was  some  years  later  than  this  act  abolishing  appeals  to  Rome.     The  main  mode  of 
asserting  the  supremacy  was  by  the  exercise  of  the  appellate  jurisdiction  ;  and  while 
the  former  existed,  the  latter  must,  until  expressly  abolished,  also  exist ;  on  the  other 
hand,  when  the  former  was  abolished,  the  latter  must  have  ceased  without  this  statute. 

i  Meaning  the  statutes  of  Edward  I.  and  III.,  those  of  Richard  II.  and  Henry  IV. 
against  foreign  jurisdiction.     Vide  ante,  vol.  ii.,  c.  ix,,  x.,  xi. 
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might  be  issued.1  The  penalty  of  a  praemunire  was  denounced  on 
those  who  sued  at  Home  in  defiance  of  the  regulations  of  this  act. 
The  order  of  appeal  was  directed  to  be  in  the  following  manner  : — 
From  the  archdeacon  or  his  official  to  the  bishop  ;  from  the  bishop 
or  his  commissary  to  the  archbishop  of  the  province  (a) ;  from  the 
archdeacon  of  an  archbishop  to  the  court  of  arches  or  audience ; 
and  from  thence  to  the  archbishop  himself:  all  these  respective 
appeals  were  to  be  within  fifteen  days  after  judgment  or  sen- 
tence, and  such  as  were  before  the  archbishop  were  to  be  deter- 
mined without  appeal.  It  was  further  added,  that  all  causes  of  the 
above  kind,  in  which  the  king  had  any  interest,  should,  if  any  appeal 
was  brought  by  the  party  grieved,  be  finally  determined  by  the 
spiritual  prelates  and  other  abbots  and  priors  of  the  upper  house, 
assembled  by  the  king's  writ  in  convocation :  a  provision  which  had 
a  view  to  the  king's  divorce  then  depending.  There  is  added,  a 
saving  of  all  prerogatives  heretofore  enjoyed  by  the  Archbishop  of 
Canterbury  in  all  cases  of  appeal. 

At  length,  in  the  25th  year  of  this  king,2  the  pope's  authority 
was  totally  destroyed  by  three  statutes,  ch.  19,  20,  21  (b) ;  for 

(a)  Lessee  of  a  parson  brought  ejectment  to  recover  the  lands,  and  the  defendant 
pleaded  that  the  parson  was  deprived  ;  to  which  the  plaintiff  replied  that  the  parson 
had  appealed  to  the  Archbishop  of  Canterbury  in  the  prerogative  court  of  the  arches. 
The  words  of  the  Btatnte  being,  "to  the  archbishop  of  the  province,"  it  was  objected 
that  the  mention  of  the  particular  court  was  erroneous,  especially  as  it  appeared  that 
the  court  of  the  arches  was  not  the  prerogative  court.  But  it  was  held  that  this  was 
not  material,  as  the  essential  matter  was  the  appeal  to  the  archbishop  (Dyer's  Reps., 
fol.  60,  7  Eliz.)  Mention  is  made,  it  will  be  observed,  of  appeal  to  the  delegates. 
In  the  10  Elizabeth,  a  case  occurred  in  which  the  question  of  ecclesiastical  appeals 
was  raised  in  this  way.  The  deanery  of  Wells  was  dissolved  by  parliament,  and  a 
new  deanery  erected,  to  which  the  possession  of  the  prebend  of  C.  was  annexed; 
and  by  the  act  it  was  provided  that  the  king  should  make  a  new  dean,  and  that  the 
dean  should  make  demises,  as  the  ancient  deans  had  done.  The  king  made  one 
Goodman  dean,  who  took  a  prebend  in  the  same  church,  for  which  the  bishop,  by 
commission  of  visitation,  deprived  him,  for  taking  of  two  dignities  in  the  same 
church  contrary  to  the  canon  of  the  civil  law  ;  which  was  affirmed  on  appeal  to  the 
Archbishop  of  Canterbury ;  upon  which  he  appealed  to  Queen  Mary.  And  by  com- 
missioners delegates  the  deprivation  was  disallowed ;  and  upon  that  he  made  demises, 
which  were  affirmed  by  the  bishop  and  the  chapter ;  and  since  then,  by  another 
appeal  to  the  commissioners  delegates,  he  had  been  removed,  and  the  other  dean 
restored,  who  would  have  avoided  the  leases ;  upon  which  an  issue  was  raised, 
whether  Goodman  was  dean  at  the  time  of  the  making  of  the  leases,  and  it  was 
found  that  he  was,  on  which  the  leases  were  held  good.  And  it  was  also  agreed 
that  a  deanery  is  a  spiritual  promotion,  and  not  temporal ;  and  that  by  the  interest 
the  bishop  took  under  the  act,  he  was  not  bound  in  his  spiritual  jurisdiction,  but 
only  in  his  temporal  patronage  (Oyer,  70). 

(6)  It  is  conceived  that  the  author  hardly  expressed  the  scope  of  these  statutes, 
which  was  not  merely  to  destroy  the  pope's  authority,  but  to  establish  the  king's, 
that  is,  to  substitute  the  royal  supremacy  for  the  papal;  that  is  to  say,  a  spiritual 
supremacy,  for  the  pope's  had  only  been  spiritual,  and  the  courts  of  law  and  par- 
liament always  declared  the  effect  of  these  statutes  was  to  transfer  that  spiritual 
supremacy  to  the  crown.  The  papal  supremacy  was  exercised  only  in  matters  purely 
spiritual,  except  in  matters  of  testament  and  matrimony;  as  to  which,  the  anomaly, 
if  there  was  one,  was  owing  to  the  law  of  England,  which  made  these  matters  sub- 
jects of  ecclesiastical  jurisdiction,  and  thus  indirectly,  by  way  of  appeal,  sent  them 
to  the  see  of  Rome.    For  the  papal  jurisdiction  was  exercised  only  in  these  ways  : 

'  Sect.  2.  2  An.  1534. 
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c.  14  of  this  statute,  which  repealed  stat.  2  Henry  IV.,  c.  15, 
and  confirmed  stat.  5  Richard  II,  stat.  2,  c.  5,  and  2  Henry  V., 
stat.  1,  c.  7,  concerning  the  punishing  of  heretics,  had  another 
object ;  except  in  one  clause,  which  declares  it  shall  not  be  heresy 
to  speak  against  the  see  of  Rome,  as  some  ignorant  people  imagined 
it  was.  However,  some  restraint  was  by  that  act  imposed  on  the 
arbitrary  proceedings  of  the  spiritual  courts  in  cases  of  heresy ;  and, 
as  it  so  far  put  an  effectual  limitation  on  the  ecclesiastical  power, 
this  act  must  be  considered  as  favourable  to  the  Reformation."1  _ 
The  first  of  those  three  laws  above  mentioned  is  the  submission 
Submission  of  the  clergy,  then  sitting  in  convocation ;  and  it  was 
of  the  clergy.  now  to  be  passed  in  parliament.  The  clergy  thereby 
acknowledged  that  all  convocations  had  been,  and  ought  to  be, 
summoned  by  the  king's  writ ;  and  they  promised,  in  verbo  sacer- 
dotii,  that  they  would  never  make  nor  execute  any  new  canons  or 
constitutions  without  the  royal  assent  to  them.  As  many  canons  had 
been  received  which  were  found  prejudicial  to  the  king's  prerogative, 
contrary  to  the  laws,  and  heavy  to  the  subject,  it  was  ordained  that 

in  the  approval  of  the  elections  of  bishops,  in  the  appointment  of  bishops  or  incum- 
bents by  way  of  provision,  and  in  the  exercise  of  an  appellate  jurisdiction  on  matters 
always  purely  spiritual,  with  the  exceptions  already  mentioned.  For  instance,  the 
fitness  of  a  presentee  for  an  incumbency,  or  the  sufficiency  of  the  cause  of  his  rejection 
by  the  bishop,  would  be  a  spiritual  matter,  and  would  go  to  the  see  of  Rome  by 
appeal ;  for  it  might  raise  the  question  of  heresy,  which  was  always  admitted  to  be, 
and  obviously  must  from  its  own  nature  be,,  essentially  a  spiritual  matter.  There 
were  other  powers  incidental  to  the  papal  supremacy,  and  always  admitted  by  the 
law  of  England  to  be  referable  to  the  Bee  of  Kome,  as  excommunications,  dispen- 
sations, and  appropriations.  Although  the  law  of  England  chose  to  attach  certain 
temporal  incidents  to  excommunication  (as  incapacity  for  suing,  liability  to  arrest  for 
contumacy,  &c),  it  was  always  admitted  to  be  in  its  own  nature  purely  spiritual,  for 
it  was  the  deprivation  of  spiritual  privileges.  So  as  to  dispensations,  or  the  removal 
of  spiritual  disabilities.  So  as  to  appropriations,  or  the  perpetual  annexation  of 
the  incumbency  itself  (as  apart  from  the  mere  patronage)  to  a  particular  person 
and  his  successors.  This,  it  was  said,  was  a  spiritual  act,  and  so  it  required  ordinarily 
the  assent  of  the  bishop.  But  the  pope  could  do  it  without  his  assent.  The  general 
principle  was  laid  down  by  the  courts  of  law  in  the  redresses  in  a  case,  in  which  their 
judgment  affords  the  best  possible  exposition  of  the  scope  of  these  statutes.  That 
which  the  ordinary  of  the  diocese  might  do,  the  same  was  used  to  be  done  within 
the  realm  by  the  pope,  as  supreme  ordinary,  who  claimed  to  himself  a  supreme  juris- 
diction above  all  ordinaries,  and  long  suffered  to  be  done  by  him  ;  so  that  he  used 
to  make  visitations,  corrections,  dispensations,  and  tolerations  within  any  diocese  of 
the  realm,  as  the  ordinaries  used  to  do  ;  and  he  took  from  the  bishops  of  the  realm 
whatever  he  pleased.  And  so  every  appropriation  made  by  the  pope  alone  without  the 
ordinary  waB  taken  to  be  good.  And  the  pope  used  to  make  provisions,  until  he 
was  restrained  by  the  statutes, — a  provision  being  a  designation  of  the  person  who 
should  be  incumbent,  and  an  admission,  institution,  and  induction  of  him  without 
going  to  the  bishop ;  so  that  his  authority  was  looked  upon  as  absolute,  and  bound 
the  bishop  as  his  inferior  in  all  his  acts  {Grendon  v.  Bishop  of  Lincoln,  Plowden's 
Reps.,  498).  All  pretensions  on  the  part  of  the  church  to  control,  it  has  been  seen, 
was  early  in  the  reign,  and  the  king  had  openly  asserted  his  temporal  jurisdiction 
over  the  clergy  as  well  as  the  laity  (Keilway,  185),  and  had  provided  in  several 
statutes,  the  last  of  which  had  recently  been  passed,  to  destroy  privilege  of  sanctuary 
or  of  clergy  in  the  cases  of  the  worser  crimes.  All  therefore  that  could  be  done  to 
destroy  the  papal  authority  in  the  country,  and  assert  the  king's  temporal  sovereignty, 
had  been  done,  and  nothing  more  remained  to  be  done  except  to  transfer  to  the 
crown  the  spiritual  supremacy  heretofore  exercised  by  the  papacy.  And  this  was 
accordingly  done  by  these  statutes. 

1  Burn.  Ref.,  vol.  i.,  142. 
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a  committee  should  be  appointed  of  thirty-two  persons,  sixteen  of 
the  two  houses,  and  as  many  of  the  clergy,  to  be  named  by  the 
king,  who  should  make  inquiry .  and  have  full  power  to  abrogate 
and  confirm  such  canons  as  they  thought  it  expedient,  with  the 
king's  assent  (a).  Appeals  to  Rome  were  once  more  condemned 
by  parliament,  and  all  appeals  are  directed  to  be  made  according 
to  stat.  24  Henry  VIII.,  c.  12,  just  mentioned  ;  only  an  appeal  is 
by  this  act  given  from  the  archbishop's  court,  and  from  places 
exempt,  to  the  king  in  chancery  (b) ;  upon  which  a  commission  is 
to  be  directed  to  such  persons  as  the  king  shall  name,  as  in  cases  of 
appeals  from  the  admirals'  court.  This  court  of  appeal  has  been 
since  called  the  Court  of  Delegates. 

Till  the  reformation  of  the  ecclesiastical  law  was  made,  it  was 
declared,  that  such  canons,  constitutions,  ordinances,  and  synodals 
provincial,  being  already  made,  and  not  repugnant  to  the  laws, 
statutes,  and  customs  of  the  realm,  nor  to  the  hurt  of  the  king's 
prerogative,  should  be  used  and  executed  as  before : !  upon  which 
saving,  and  the  former  usage  of  the  kingdom,  depends  the  present 
practice  of  the  ecclesiastical  courts ;  as  the  designed  reformation  of 

(a)  It  would  perhaps  have  been  as  well  if  the  author  had  mentioned,  even  in  a 
note,  that  the  submission  of  the  clergy,  that  is,  their  virtual  disclaimer  of  the  papal 
supremacy  (which  was  implied  in  their  admission  of  the  right  to  make  canons  without 
the  assent  of  the  see  of  Rome)  was  obtained  by  coercion  and  intimidation,  by  means 
of  their  condemnation  in  the  penalties  of  a  praemunire  for  acknowledgment  of  the 
legatine  j  urisdiction,  a  condemnation  which  put  them  in  the  king's  mercy,  and  involved 
forfeiture  of  all  they  had,  and  liability  to  perpetual  imprisonment. 

(5)  This  statute  must  be  construed  with  reference  to  the  previous  act  of  24  Henry 
VIII.,  c.  xii.  By  stat.  9  however  of  that  act,  in  case  any  such  cause  should  touch  the 
king,  the  appeal  from  any  of  the  said  courts  was  to  be  made  to  the  upper  house  of 
convocation.  But  by  the  present  statute,  as  held  to  be  laid,  there  was  a  general  pro-< 
hibition  that  no  appeal  shall  be  pursued  out  of  the  realm  to  Rome  or  elsewhere.  It 
■was  a  general  clause  that  all  manner  of  appeals,  what  matter  soever  they  concern, 
shall  be  made  in  such  manner  within  the  realm  as  is  ordered  by  the  24  Henry  VIII., 
in  the  three  causes  aforesaid,  and  one  further  degree  in  appeals  for  all  manner  of 
causes  is  given,  viz.,  from  the  archbishop's  court  to  the  king  in  his  chancery,  where 
a  commission  shall  be  accorded  for  the  determination  of  the  appeal,  andfrom  thence  no 
further  (4  Inst.,  340).  One  of  the  most  frequent  and  important  causes  of  ecclesiastical 
litigation  was  where  a  bishop  had  examined  a  clerk  presented  to  a  benefice,  and  refused 
to  admit  him,  rejecting  him  for  insufficiency.  If  the  cause  of  refusal  was  traversed 
in  quare  impedit,  it  was  tried  by  the  metropolitan,  while  the  party  refused  remained 
above  (Specot's  Case,  5  Coke's  Reps.,  57).  The  clerk  refused  by  the  bishop  may  also 
have  a  remedy  against  him  in  the  spiritual  court — denominated  a  duplex  querela, 
which  is  a  complaint  in  the  nature  of  an  appeal  from  the  ordinary  to  his  next  imme- 
diate superior,  as  from  a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the 
delegates;  and  if  the  superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it 
will  grant  institution  to  the  appellant  (3  Bla.  Comm.,  by  Coleridge,  p.  247).  The  first 
case  under  the  Btatute  arose  not  long  after  it-^the  case  of  Goodman,  reported  in  Dyer's 
reports  {Wilson  v.  Pollard,  3  Dyer,  273).  The  appointment  to  a  deanery  having  been 
vested  by  statute  in  the  crown,  Edward  VI.  appointed  Goodman.  Afterwards  the 
bishop,  under  the  authority  of  the  king,  deprived  him.  He  appealed  to  the  arch- 
bishop, and  the  sentence  was  confirmed.  He  appealed  further  to  the  king  in  chancery, 
and  delegates  were  appointed  under  the  above  statute,  who  heard  the  case  and  con- 
firmed the  sentence.  Thereupon  the  king  appointed  one  Turner,  who  was  installed. 
But  on  the  accession  of  Mary,  she  issued  a  fresh  commission  of  delegates  to  review 
the  sentence  of  the  former  delegates ;  and  they  revised  it,  and  Goodman  was  restored. 
Queen  Elizabeth,  however,  issued  another  commission  of  delegates,  who  reviewed  this 

1  Sect.  7. 
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that  law  has  never  been  effected.  We  shall,  however,  have  occasion 
hereafter  to  make  some  observations  on  the  steps  taken  for  bringing 
about  this  reformation. 

The  second  of  these  acts  is  chap.  20,  which  confirms  the  former 
statute  concerning  the  non-payment  of  first-fruits :  and  further 
enacts,  that  bishops  shall  no  longer  be  presented  to  the  see  of  Eome, 
nor  shall  sue  out  any  more  bulls  there  ;  but  that  all  bishops  should 
be  presented  to  the  archbishop,  and  an  archbishop  to  the  other 
archbishop,  or  to  any  four  bishops  whom  the  king  should  name. 
When  any  see  is  vacant,  the  king  is  to  grant  a  license,  or  conge 
d'elire,  to  the  dean  and  chapter  to  proceed  to  a  new  election  (a), 

latter  sentence  and  confirmed  the  former  one.  Questions  arose  as  to  the  validity  of 
the  acts  of  the  rival  deans,  and  the  court  of  law  upheld  the  legal  force  and  effect  of 
all  the  sentences  of  the  successive  commissions  of  delegates  appointed  under  the 
statute,  holding  each  effective  so  long  as  it  continued  in  force.  Upon  this  it  was 
held  that  the  king  might  grant  a  commission  of  review,  though  the  24  and  25  Henry 
VIII.,  e.  xix.,  says  the  sentence  of  the  delegates  shall  be  final  (Genris  v.  HellaweU,  Cro. 
Eliz.,  571).  There  a  sentence  had  passed  against  the  plaintiff  in  the  spiritual  court, 
and  he  appealed  to  the  arches,  where  the  sentence  was  affirmed  and  adjudged  against 
him,  whereupon  he  sued  a  commission  to  the  delegates,  and  the  matter  was  re- 
examined, and  sentence  was  then  given  for  the  plaintiff.  And  thereupon  another 
commission  was  sued  forth  to  examine  the  matter,  and  a  prohibition  was  prayed  to 
stay  it,  for  it  was  said  that  by  the  25  Henry  VIII.,  c.  xix.,  it  was  appointed  that  a 
sentence  before  the  delegates  shall  be  final ;  and  then  the  second  commission  was 
not  well  awarded.  But  it  was  said  that  the  queen  had  by  law  an  absolute  power  to 
grant  commissions  of  review  to  re-examine,  which  was  not  restrained  by  the  statute  25 
Henry  VIII.,  and  it  was  so  held,  and  said  that  it  had  often  been  so  held  before  these 
times  (Ibid.)— a.  decision  involving  a  most  important  and  potent  principle  of  wide 
application.  In  modern  acts  (2  and  3  Will.  IV.,  c.  xcii. ;  and  3  and  4  Will.  1 V.,  c.  xli., 
s.  3),  the  judicial  committee  of  the  Privy  Council  was  substituted  for  the  commission 
of  delegates  under  the  old  statute.  And  by  those  acts,  all  the  powers  of  the  high 
courts  of  delegates,  both  in  ecclesiastical  and  maritime  causes,  were  transferred  to 
the  king  in  council,  and  the  judicial  committee  of  the  Privy  Council  was  established 
— by  which,  in  reality  all  such  appeals  were  to  be  determined.  And  accordingly,  such 
ecclesiastical  cases,  whether  as  to  testamentary  matters  or  otherwise,  have  since  been 
so  heard  and  determined  (Dyke  v.  Wolford,  5  Moore's  P.  C.  Coses,  424).  And  so  of  an 
appeal  from  the  archbishop'B  court  on  a  duplex  querela,  that  is,  an  appeal  by  a  clerk 
who  has  been  rejected  by  the  bishop.  The  appeal  is  to  the  Privy  Council  (Gorliam  v. 
Bishop  of  Exeter,  15  Q.  B.  Reps.,  52). 

(a)  The  statute  25  Henry  VIII.,  c.  xx.,  recited  the  23  Henry  VIII.,  c.  xx.,  which  had 
provided  that  no  one  presented  as  bishop  by  the  king  to  the  pope  should  be  delayed, 
&c. ;  and  in  see.  3,  speaks  of  election,  presentation,  investment,  and  consecration,  but 
not  to  confirmation  ;  and  the  sec.  4,  prescribed  the  mode  of  election  by  the  dean  and 
chapter  on  a  congi  d'ilire  from  the  crown,  with  a  letter-missive  containing  the  name 
of  the  person  they  are  to  elect ;  and  they  are  to  elect  that  person  and  none  other ; 
and  if  they  do  not  do  so  in  twelve  days,  the  crown  was  empowered  to  nominate  by 
letters-patent.  By  sec.  5,  the  archbishop  was  directed  to  confirm  the  election,  and 
invest  and  consecrate,  &c.  ;  but  if  the  dean  and  chapter  elected  the  person  named 
in  the  letter-missive  within  the  twelve  days,  their  election  was  to  stand  good  and 
effectual.  And  by  sec.  7,  the  dean  and  chapter  were  to  be  liable  to  praemunire  if  they 
did  not  proceed  to  election,  and  signify  the  same  "  according  to  the  tenor  of  the  act " 
which  they  could  only  do  by  electing  the  person  named  in  the  letter-missive  ;  and 
the  same  penalty  was  provided  against  the  archbishop  or  bishop  if  he  did  not  confirm 
invest,  and  consecrate,  within  twenty  days  of  the  signification  to  him  by  the  letters- 
patent  ;  and  against  any  persons  who  should  do  or  maintain  anything  contrary  to  the 
due  execution  of  the  act.  This  act  was  revived  by  1  Eliz.,  c.  i.  And  the  20  Henry 
VIII. ,  c.  i.  (repealed  by  1  and  2  Philip  and  Mary,  c.  viii.,  and  re-enacted  by  1  Eliz.,  c.  i. ), 
asserted  the  supremacy  of  the  crown  in  the  strongest  terms.  It  is  very  remarkable 
that  even  under  Mary,  the  principle  of  the  royal  supremacy,  even  in  this  fundamental 
and  vital  point  of  the  appointment  of  bishops,  was  asserted  and  exercised  practically  as 
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and  therewith  to  send  a  letter  missive  containing  the-  name  of  the 
person  whom  they  are  to  elect ;  and  if  they  delay  the  election  for 
twelve  days,  the  king  is  to-  nominate  by  letters  patent.  The  person 
elected  or  nominated  is-  to  swear  fealty  to  the  king,  and  a  commis- 
sion is  to  issue  for  consecrating  and  investing  him  ;  after  this  he  is: 
to  do  homage  to  the  king,  and  to  be  put  in  possession  of  the  spiritu- 
alities and  temporalities.  The  dean  and  chapter,  or  the  bishop  or 
archbishop,  neglecting  for  twenty  days  to  perform  their  parts,  as 
prescribed  by  this  act,  are  subjected  to>  the  penalty  of  &  praemunire. 

strongly  as  by  her  father,  Henry  VIII.  For  in  a  case  in  a  subsequent  reign,  it 
appeared  that  Mary,  in  the  first  year  of  her  reign,  by  letters-patent  to  a  dean  and 
chapter,  signified  that  she  had  appointed  and  elected  to  the  bishopric,  and  directed 
them  to  elect  him  ;  and  he  was  elected  and  returned  accordingly,  and  had  a  patent 
to  be  consecrated,  and  all  things  done  for  his  consecration  and  restitution  of  his 
temporalities  and  otherwise,  as  was  requisite  to  make  him  a  perfect  bishop;  and  that 
he  being  so  bishop,  was  so  until  the  reign  of  Elizabeth,  when  he  died  (0' Brien  v. 
Knivan,  Cro.  Joe.,  fol.  552).  Before  that  case  came  before  the  court,  the  reigns  of 
Edward  VI.  and  Elizabeth  had  intervened,  as  well  as  that  of  Mary..  And'  by  the 
1  Edward  VI.,  c.  ii„  it  was  declared  that  as  "the  elections  were  in  very  deed  no 
elections,  birt  only  by  a  writ  of  eongi  d'elvre,  hence  colours  and  shadows  of  elections, 
serving,  nevertheless,  to-  no  purpose,  and  seeming  also  derogatory  and  prejudicial 
to  the  king's  prerogative,  to  whom  only  appertaineth  the  collation  and  gift  of  all 
archbishoprics  and  bishoprics."  That  statute  was  indeed  repealed  by  the  1  Mary, 
c.  ii.,  but,  as  has  been  truly  observed,  afforded  a  nearly  contemporary  exposition 
of  the  statute  25  Henry  VIII.,  c.  xr.  And  although  that  act  was  not  repealed  under 
Mary,  yet  she  practically  acted  upon  the  same  principle.  And  the  1  Elizabeth,  c.  i., 
which  renewed  the  statute  25  Henry  VIII.,  c.  xx.,  appears  by  us  so  to  have  been 
passed  for  the  repressing  of  the  pope's  usurped  power,  and  the  restoring  of  the  rights, 
jurisdictions,  and  pre-eminences  appertaining  to  the  imperial  crown  of  the  realm;  and 
it  in  substance  re-enacted  the  25  Henry  VIII.,  c.  xr.,  giving  the  crown  virtually  the 
power  of  appointing  the  bishops.  Sec.  4  enacted  that  at  every  avoidance  of  an 
archbishopric  or  bishopric-,  the  king  may  grant  a  license  to  the  dean  and  chapter  to 
proceed  to  election  with  a  letter-missive,  containing  the  name  of  the  person  they 
shall  elect  and  choose  ;  by  virtue  of  which  license  they  shall,  with  all  speed,  in  due 
form  erect  and  choose  the  person  named  in  the  letters-missive,  and  none  other.  If 
they  delay  above-twelve  days,  the  king  may  nominate  and  present  by  letters-patent; 
and  every  such  nomination,  if  to  the  office  of  bishop,  shall  be  made  to  the  arch- 
bishop ;  and  by  sec.  5;  he  is  to  invest  and  consecrate  with  all  speed ;  and  if  the 
dean  and  chapter,  within  twenty  days,  elect  and  choose  the  person  named  in  the 
letters-patent,  their  election-  shall  stand  good  (1  Eliz.,  c.  i.)  The  repeal  of  this 
statute  by  the- statute  of  Edward  VJ.,  was  itself  repealed  by  the  statute  1  Elizabeth, 
and  the  present  system  of  appointment  of  bishops  restored.  And,  accordingly, 
the  great  expounder  of  our  modern  ecclesiastical  law,  Gibson,  states  it  as  clear 
law,  that,  practically,  in  appointments  to  the  episcopate,  the  crown  is  absolute.  In 
Gibson's  -"-Codex,"  p.  109,  where  the  statute  25  Henry  V.,  c.  xx.,  is  set  out,  there  is 
a  note  to  the  werds,  "letter-missive," — "  The  only  choice  the  electors  have,  under  this 
restraint,  is,  whether  they  wilr  obey  the  king,,  or  incur  a  praemunire."  And  further, 
in  a  note  to  the  words,  "  in  due  form,"  he  says,  "  The  election,  from  beginning  to 
end,  proceeds,  seemingly,  upon  the  conge1  oJSlire,  without  any  appearance  of  restraint 
from  the  letters-missive,  and1  in  the  same  manner  as  if  there  were  no  such  restraint ; 
and  the  only  circumstance  remarkable  in  it  is,  the  6olemn  declaring  of  the  person 
elected  to  the  clergy  and  people  assembled  in  the  church,  wherein  we  see  the  foot- 
steps of  the  more  ancient  way  of  electing,  and  of  the  part  which  they  had  in  the  elec- 
tion (Codex,  p.  109).  And  the  whole  weight  of  the  authorities  amply  attest  this 
view  ;  and  notwithstanding  some  weak  attempts  to  make  objections  to  the  royal 
nominees  to  the  episcopate,  they  have  all  faffed.  Thus  Bishop  Burnet,  indeed,  gives 
an  account  of  the  election  of  Parker,  not  quite  consistent  with  the  statute  (Hist. 
Reg.,  vol.  ii.,  p.  68) ;  but  the  new-practice  then  had  not  been  settled.  Burn  (Bum's 
Eccl.  Law,  p.  207)  gives  from  Collier's  "  Ecclesiastical  History,"  vol.  ii.,  p.  745,  the 
account  of  the  confirmation  of  Bishop  Montague,  in  the  face  of  an  objection  made  by 
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Next  follows  the  famous  act  for  discharging  the  subject  from  all 
Papal  authority  dependence  on  the  papal  see.1    The  preamble  com- 

abolished.  plains  of  the  intolerable  exactions  for  Peter-pence, 
pensions,  impositions,  and  bulls,  which  were  contrary  to  the  laws 
of  the  kingdom,  and  grounded  on  the  usurpations  and  abuses  of 
the  pope  in  granting  dispensations ;  whereas  it  stood,  says  the  act, 
with  natural  equity  and  reason,  that  the  king  and  parliament  only 
should  have  power  to  dispense  with  laws,  or  to  authorise  some 
elect  person  to  exercise  that  supreme  authority  (a).     And  foras- 

the  Puritan  party,  and  although,  it  ia  true,  the  vicar-general,  in  refusing  to  receive 
the  protest,  took  refuge  in  some  defects  of  form, — and  Burn  says  that  he  admitted 
the  opposition  to  be  good  had  it  been  legally  offered.  There  is  no  authority  for  this, 
and  neither  Gibson,  Godolphin,  nor  Ayliffe  refer  to  the  case  as  a  precedent.  On  a  later 
occasion,  in  the  cases  of  Bishops  Parker  and  Cartwright,  Archbishop  Sancroft  at  first 
promised  to  defer  consecration  until  he  had  examined  into  certain  charges ;  but  upon 
hearing  that  this  would  subject  him  to  a  praemunire,  he  consented  to  consecrate 
(Burnet's  Hist,  of  Bis  Own  Times,  vol.  iii.,  p.  137).  And  in  a  MS.  work  of  Sir  James 
Marriott,  queen's  advocate  in  1764,  and  afterwards  judge  in  the  admiralty  court, 
entitled,  "  Book  of  Practice,"  the  following  passage  occurs  : — "  Confirmation  must  be 
despatched  within  twenty  days,  otherwise  a  praemunire  is  incurred.  Therefore  there 
needs  no  citation  of  opposers,  nor  are  they  to  be  heard  if  they  offer"  (Marriott's 
Booh  of  Practice,  in  MS.  in  the  library  of  Trinity  Hall,  Cambridge,  cited  in  the  argu- 
ment in  The  Queen  v.  The  Archbishop  of  Canterbury,  11  Q.  B.  Reps.,  519).  It  may 
be  observed,  that  as  to  the  elections  of  deans  and  chapters,  on  the  old  foundation, 
they  remained  as  they  were  before,  under  particular  charters  of  ancient  date.  Mr 
Hargrave  states  the  deans  of  the  old  foundations  to  be  in  the  same  position  as  the 
bishops,  and  declares  that  both  are  now  in  the  sole  nomination  of  the  crown.  But 
this  has  been  well  said  is  matter  of  fact  rather  than  of  law,  for  it  must  depend  a 
good  deal  on  the  charters  of  foundation.  He  appears  to  assume  that  the  king  was 
founder  and  patron  of  all  the  old  deaneries,  and  that  they  were  all  affected  by  the 
charter  ;  but  he  does  not  suggest  how  such  a  change  was  effected.  The  act  25  Henry 
VIII.,  c.  xx.,  which  provided  so  plainly  as  to  elections  or  rather  nominations  of 
bishops,  makes  no  allusion  to  elections  or  appointments  of  deans,  nor  is  any  other 
act  on  the  subject  to  be  discovered.  The  fact  appears  to  be,  that  for  more  than  two 
centuries  the  chapters  have  elected  on  the  recommendation  of  the  crown,  but  still  the 
chapters  have  elected  ;  and  it  has  been  held  in  our  own  time,  that  their  acceptance  of 
the  crown's  nominees  was  no  proof  that  they  were  bound  to  accept  (The  Queen  v. 
The  Chapter  of  Exeter,  12  N.  and  67.,  534).  The  court  then  said,  "  The  form  is  the 
same  as  that  of  electing  a  bishop  ;  but  an  act  of  parliament  was  found  necessary  to 
enable  the  crown  to  appoint  a  bishop,  in  case  the  dean  and  chapter  refused  to  elect 
him  whom  the  crown  recommended."  So  that  it  seems  established  by  judicial  de- 
cision, that  the  power  of  the  crown  in  the  appointments  to  the  episcopate  depends 
entirely  upon  the  depress  words  of  statutes. 

(a)  The  papal  dispensations  had  been  always  recognised  in  the  courts  of  law,  and 
had  been  so  recognised  a  few  years  before  this  act.  Thus,  in  the  twelfth  year  of  the 
reign,  a  case  occurred  in  which  a  party  suing  on  a  contract  for  a  marriage  (si  lex 
.  ecclesiastica  permitteret),  but  which,  it  appeared,  had  become  inadmissible,  according 
to  ordinary  ecclesiastical  law  (on  the  ground  of  affinity),  set  up  »  papal  bull  of  dis- 
pensation to  remove  the  disability.  The  other  party  demurred,  not  on  the  ground 
that  the  papal  bull  was  not  recognised  by  the  law,  but  on  the  ground  that  the  con- 
tract was  to  be  understood  to  have  reference  to  the  state  of  the  law  at  the  time  the- 
contract  was  entered  into;  and  that,  at  the  time  of  the  death  of  the  first  son,  the  law 
of  the  church  did  not  permit  the  second  to  marry  the  espoused  wife  of  th'e  other  ■ 
and  that,  as  to  the  bull  or  letters  of  dispensation,  it  did  not  affect  the  question  for 
lex  ecclesiastica  non  permittit,  as  the  law  of  the  church,  was  otherwise.  On  the  other 
side,  it  was  argued  that,  although  the  marriage  would  not  have  been  lawful  at  the 
first,  yet  it  had  been  made  lawful  by  the  license.  To  this  it  was  upheld  that  the 
bull,  or  letters  of  dispensation,  implied  that  the  law  of  the  church  was  otherwise 
but  that  it  did  not  belong  to  the  courts  of  law  to  determine  the  effect  of  the  license! 

1  Chap.  21. 
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much  as  the  Convocation  had  recognised  the  king  as  supreme 
head  of  the  church  of  England,  therefore  it  was  enacted,  that  all 
payments  made  to  the  apostolic  chamber,  and  all  papal  provisions, 
bulls,  and  dispensations,  should  from  thenceforth  cease ;  and,  for 
the  future,  all  dispensations  or  licenses  for  things  not  contrary  to 
God's  law,  but  only  to  the  law  of  the  land,  should  be  granted 
within  the  realm ;  that  is,  by  the  Archbishop  of  Canterbury,  who 
is  to  grant  them,  in  such  cases  as  had  been  formerly  used  (a) :  and 

That  seems  to  have  been  the  view  of  the  court  (12  Hen.  VIII.,  fol.  6),  though  the 
report  ends  with  an  adjournment,  and  the  decision  does  not  appear.  But  it  is  ob- 
servable that  it  was  laid  down  that  the  law  of  marriage  was  spiritual,  and  that  the 
courts  of  this  country  could  not  enter  into  the  question  of  the  effect  of  papal  dispensa- 
tions, and  that  it  was  to  be  left  to  the  ecclesiastical  courts,  thereby  impliedly  recog- 
nising the  validity  of  such  a  dispensation.  So  long  as  the  papal  supremacy  continued 
to  be  recognised  by  the  law,  it  would  have  been  impossible  not  to  recognise  the  papal 
dispensations, along  with  papal  appropriations,  and  papal  excommunications,  and  papal 
appellate  jurisdiction,  and  all  the  other  acts  by  which  the  spiritual  supremacy  was 
exercised.  It  need  hardly  be  said  that  the  see  of  Rome  at  no  period  claimed  to  dis- 
pense with  the  temporal  laws  of  the  country,  or,  if  it  ever  had  done  so,  the  pretension 
had  never  been  allowed  in  the  courts  of  law,  for  it  was  always  a  maxim  in  our  courts 
that  "the  pope  could  not  alter  the  law  of  the  land."  (See  the  introductory  note  to 
this  chapter).  The  papal  power  of  dispensation  only  applied  to  the  laws  of  the 
church,  as  disabilities  to  marriage,  or  to  hold  benefices,  &c.  The  necessity  for  some 
such  power  appears  to  have  been  recognised  by  parliament  in  this  very  statute,  which 
proceeded  to  give  it  to  the  king. 

(a)  It  was  held  that  this  statute  only  transferred  the  authority  of  the  bishop  of 
Rome  to  the  archbishop,  and  did  not  interfere  with  the  king's  prerogative  at  common 
law  (Armeger  v.  Holland,  Cro.  Bliz.,  542).  The  question  arose  in  that  case  thus  :  A 
parson  was  created  a  bishop,  and  had  the  queen's  license,  by  letters-patent,  to  hold 
his  parsonage  in  commendam.  Afterwards  she  presented  some  one  else,  who  was 
indicted  and  sued  for  tithes,  upon  which  the  party  sued  applied  for  prohibition,  and 
on  the  part  of  the  queen's  presentee  it  was  contended  that  her  dispensation  was  not 
sufficient,  as  the  statute  appointed  how  a  dispensation  was  to  be  obtained — viz.,  by 
grant  of  the  archbishop,  confirmed  by  the  great  seal.  The  court,  however,  held  that 
the  statute  only  transferred  the  authority  of  the  bishop  of  Eome  to  the  archbishop, 
hut  the  king,  by  his  prerogative  at  common  law,  might  have  granted  such  a  dispen- 
sation, which  was  not  taken  away  by  the  statute  ;  and,  as  the  queen  had  the  pre- 
rogative, she  might  dispense  with  her  own  act  (Armiger  v.  Holland,  Cro.  Eliz.,  542). 
In  the  reign  of  James  I.  a  great  case  arose  upon  the  effect  of  this  part  of  the  statute, 
which  indirectly  raised  the  still  greater  question,  whether  the  effect  of  all  these 
statutes  was  to  vest  in  the  crown  or  the  archbishop,  under  it,  all  the  powers  formerly 
exercised  by  the  pope,  or  only  to  a  certain  extent ;  and  the  decision  given  involved 
the  latter  proposition.  It  was  a  case  of  commendam,  by  dispensation  of  the  arch- 
bishop, and  the  question  was,  whether  it  was  good  ;  and  the  majority  of  the  judges 
held  that  it  was  not.  The  question,  it  was  said,  turned  upon  this  statute,  and  it  was 
not  doubted  that,  before  the  separation  from  Rome,  the  pope  could  have  granted  the 
dispensation,  because  he  was  recognised  by  the  law  as  head  of  the  established  church. 
But  it  was  denied  that  whatever  the  pope  did  de  facto,  the  same  should  be  allowed 
by  this  statute  to  the  archbishop ;  but  it  must  be  restrained  to  such  acts  as  he  could 
do  lawfully.  And  it  was  said  that,  looking  at  the  statute  28  Henry  VIII.,  e.  xvi.,  s.  1, 
it  must  be  taken  that  the  pope's  power  in  the  realm  was  limited  by  law,  and,  further, 
that  the  power  of  the  archbishop  under  this  statute  must  be  taken  to  be  limited  by 
the  common  law  or  other  statutes  in  pari  materia,  and  therefore,  by  the  statute  21 
Henry  VIII.  against  pluralities  of  benefices;  and  that  this  was  to  be  inferred  from 
the  statute  itself,  as  sect.  21  abolished  all  licenses,  &c.,  made  at  Rome,  contrary  to  the 
provisions  of  the  laws  and  statutes  of  the  realm.  The  king,  it  was  said,  never  meant 
to  allow  dispensations  against  the  common  law,  however  the  pope  might  have  prac- 
tised some  such.  And  this,  it  was  said,  was  manifest  from  25  Henry  VIII.,  c.  xiv., 
which  inveighed  against  papal  proceedings  contrary  to  the  laws  of  the  realm,  and  25 
Henry  VIII.,  c.  xix.,  which  banished  all  provincial  canons  of  the  same  kind  (Colt  v. 
Bishop  of  Lichfield,  Hobart's  Reps.,  148). 
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further,  all  dispensations  which  used  to  be  taxed  at  Eome  at  or 
above  £4  were  to  be  confirmed  under  the  great  seal.  Whenthe 
archbishop  refused  to  grant  such  dispensations,  the  party  might 
have  a  writ  out  of  chancery  for  him  to  show  cause  for  his  refusal ; 
upon  which  his  reasons  were  to  be  'examined,  and  justice  done  in 
the  case.1  There  is  a  clause  in  this  act  which  declares,  that  it  was 
not  intended  to  decline  from  the  catholic  faith  of  Christendom.2 
The  exemptions  of  monasteries  was  confirmed ;  and  they  were 
declared  not  to  be  subject  to  any  visitation  from  the  archbishop ; 
but  they  were  brought  under  the  king's  jurisdiction,  who  might 
grant  a  commission  to  visit  them  (a).  Power  was  given  to  the 
king  and  council  to  reform  all  indulgences  and  privileges  which 
had  been  granted  by  the  see  of  Rome.  The  offenders  against  this 
act  were  subjected  to  a  praemunire. 

This  law,  by  cutting  off  the  trade  of  indulgences  about  divine 
laws,  which  had  been  so  gainful  to  the  church,  gave  great  ease  to  the 
people.  Not  only  the  pope's  power  was  hereby  rooted  out,  but  the 
religious  houses  now  saw  themselves  within  the  king's  power  (b). 
This  was  aggrandised  still  more  by  the  authority  this  act  gave  him 
of  abrogating  all  its  provisions  by  his  letters-patent,  if  he  so  pleased. 

But  the  king's  supremacy  was  not  directly  established  by  parlia- 
ment till  the  following  year,  when  it  was  enacted  by  stat.  26  Henry 
VIII.,  c.  1,  that  the  king  shall  be  taken  as  "  the  only  supreme  head 
in  earth  of  the  church  of  England,  called  Anglicana  Ecclesia  ;  and 
shall  have  all  authority  thereto  annexed,  to  reform  and  correct  all 
errors,  heresies,  and  abuses,  which  may  be  amended  by  any  spiritual 
jurisdiction  whatsoever  "(c). 

(a)  There  is  strong  reason  to  suspect  that  this  was  the  real  object  of  the  act,  and 
the  author  himself  observes  immediately  afterwards,  "The  religious  houses  now  saw 
themselves  within  the  king's  power;"  and  he  goes  on  to  notice,  in  the  next  page,  the 
act  27  Henry  VIII.,  u.  xxviii.,  abolishing  all  the  lesser  monasteries.  This  could  not  have 
been  done  without  a  papal  bull  of  dissolution  and  dispensation,  according  to  the  old 
law.  And  a  few  years  previously  the  king  had  himself  ratified  the  papal  bull  of  dis- 
pensation procured  by  YVolsey  for  abolishing  and  dissolving  eertain  small  houses. 

(6)  And,  as  the  author  goes  on  to  mention,  within  two  years  the  27  Henry  VIII., 
c.  xxviii.,  passed  to  abolish  the  lesser  houses. 

(c)  These  statutes  transferred  to  the  crown  the  pope's  spiritual  supremacy.  That 
this  was  their  scope  and  effect  was  undoubtedly  understood  at  the  time,  and  repeat- 
edly declared  by  courts  of  law.  If  it  were  not  so,  More  and  Fisher  need  never  have 
died ;  and  it  is  idle  to  suppose  that  More,  who  had  been  chancellor,  did  not  know 
the  real  meaning  of  the  law  against  which  he  protested  unto  death.  But  the 
judicial  decisions  and  declarations  of  the  courts  of  law  place  the  matter  beyond  a 
doubt.  In  the  next  reign,  in  the  case  already  cited,  the  court  declared,  "  And  such 
authority  as  the  pope  used  to  exercise  within  this  realm  was  acknowledged  by  the 
parliament  in  25  Henry  VIII.  and  other  statutes  to  be  in  Henry  VIII.  So  that  he 
might  lawfully  exercise  such  jurisdiction  as  the  pope  used  or  was  accustomed  to 
exercise  within  the  realm.  So  that  he,  being  supreme  authority,  might  make  an 
appropriation  of  his  own  authority  and  jurisdiction  without  the  bishop ;  and  so  the 
next  king  did,  inserting  in  his  charter  the  words,  '  by  our  royal  authority,  supreme 
and  ecclesiastical,'  which  the  judges  held  to  be  good.  And  other  like  acts  of  juris- 
diction and  authority  he  might  do  which  the  bishop  of  Rome  was  used  to  do  in  the 
realm,  inasmuch  as  the  king  was  head  of  the  church  of  England"  (Grendon  v.  The 
Bishop  of  Lincoln,  Plowden's  Reps.,  498).  The  same  doctrine  was  maintained  by  the 
1  Sect.  17.  2  Ibid.  19. 
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When  the  king  had  been  invested  with  this  entire  sovereignty 
over  the  church,  it  seemed  like  bringing  things  only  into  their  old 
course  to  give  to  him  the  first-fruits  and  tenths,  which  had  been 
so  lately  taken  from  the  pope ;  this  was  done  by  stat.  26  Henry 
VIII.,  c.  3.  It  was  in  order  to  promote  the  good  government  of 
the  church  that  the  primitive  institution  of  suffragan  bishqps  was 
provided  for  by  stat.  26  Henry  VIII,  c.  14.  Every  bishop  was  to 
present  two  persons  to  the  king,  who  was  to  nominate  one  to  be 
suffragan.  The  towns  to  which  suffragans  were  to  be  appointed, 
with  their  duty  and  privileges,  are  mentioned  in  the  act.1 

Henry  may  now  be  considered  as  having  completed  the  whole  of 
his  plan  against  the  bishop  of  Rome ;  the  remaining  statutes  on 
this  subject  being  rather  in  aid  of  those  already  passed,  than  in- 
king and  his  successors,  and  acquiesced  in  by  parliament,  and  declared  by  the  courts 
of  law  in  the  succeeding  reigns.     It  is  manifest,  therefore,  that  the  scope  of  these 
statutes  was  not  merely  to  destroy  the  pope's  authority,  but  to  transfer  it  to  the  Mng, 
and  that  the  prerogative  of  the  royal  supremacy  involved — as  indeed  the  very  use  of 
the  phrase  implied — something  quite  distinct  from  sovereignty — that  is,  a  spiritual 
supremacy,  seeing  that  everything  short  of  that  had  already  been  guaranteed  to  the 
crown  by  common  law  or  statute.     And  accordingly,  in  point  of  fact  the  crown 
asserted  and  exercised  from  this  time  until  the   Rebellion   an  absolute  spiritual 
supremacy,  except  so  far  as  restrained  by  parliamentary  enactment, — these  enact- 
ments, however,  dictated  by  the  crown,  and  only  required  for  the  purpose  of  enforc- 
ing the  supremacy  by  temporal  powers  and  penalties.     "  And  it  was  then  also  estab- 
lished and  enacted,  by  the  authority  of  that  parliament,  that  such  jurisdictions, 
privileges,  superiorities,  and  pre-eminences,  spiritual  or  ecclesiastical,  as  had  heretofore 
been  or  might  lawfully  be  exercised  or  used  for  the  visitation  of  the  ecclesiastical 
state  and  persons,  and  for  reformation,  order,  and  correction  of  the  same,  and  of  all 
manner  of  errors,  heresies,  schisms,  abuses,  and  offences,  should  for  ever,  by  authority 
of  that  parliament,  be  united  and  annexed  to  the  crown  "  (Cawdrey's  Case,  5  Lord 
Coke's  Reps.,  33).     So,  in  the  case  already  alluded  to  as  having  arisen  in  the  time 
of  Mary,  the  case  of  Bah,  which  came  before  the  court  in  the  reign  of  James  I.,  the 
court  affirmed  that  the  Irish  statute — very  similar  to  the  English  one  — which  gave 
authority  to  the  queen  and  her  successors  to  create  bishops  by  their  patents,  without 
conye'  d'ilire,  did  not  give  any  new  power,  but  was  only  a  restitution  of  the  common 
law,  and  that  the  king,  before  the  statute,  might  create  a  bishop  without  any  writ  of 
conge'  d'ilire,  which  was  but  a  form  or  ceremony  the  kings  of  the  realm  had  agreed 
to  observe  (O'Brien  v.  Knivan,  Cro.  Jac.,  552).     This  was  no  doubt  the  high  prerog- 
ative doctrine  of  the  Tudors  and  the  Stuarts  ;  and  it  was  reasserted  in  the-  same 
reign  in  a  case  in  which  it  was  held  that  the  king,  by  virtue  of  the  royal  supremacy 
at  common  law,  could  make  orders  and  constitutions  for  the  government  of  the 
clergy,  without  the  authority  of  parliament,  and  deprive  them  if  they  disobeyed  ;  so 
that  the  crown  at  common  law,  according  to  this  doctrine,  had  all  the  power  the 
pope  ever  claimed,  and  had  full  power  to  alter  or  declare  or  define  faith,  morals,  and 
worship  ;  and  the  authority  of  parliament  was  necessary  to  restrain  and  not  to  consti- 
tute the  prerogative  (Cro.  Jac.,  37).     In  that  ease,  the  very  question  was  whether  the 
deprivation  of  Puritan  ministers  by  the  high  commissioners  (appointed  under  the 
1  Elizabeth,  repealed  by  19  Charles  I.,  c.  xi.),  for  refusing  to  conform  themselves  to 
the  ceremonies  appointed  by  the  last  canons,  was  lawful  ?      Whereto  all  the  judges 
answered,  that  they  had  conferred  together,  and  held  it  to  be  lawful,  because  the 
king  had  the  supreme  ecclesiastical  power,  which  he  hath  delegated  to  the  commis- 
sioners, whereby  they  had  the  power  of  deprivation  by  the  common  law  of  the 
realm,  and  the  statute  1  Elizabeth  c.  i.  (which  appointed  commissioners  to  be  made 
by  the  queen),  doth  not  confer  any  new  power,  but  explain  and  declare  the  ancient 
power.     And,  therefore,  they  held  it  clear  that  the  king,  without  parliament,  might 
make  orders  and  constitutions  for  the  government  of  the  clergy,  and  might  deprive 
them  if  they  obeyed  not. 

1  Tide  Burn.  Eef.,  vol.  i.,  151. 
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troductory  of  anything  entirely  new.  By  stat.  27  Henry  VIII.,  c 
15,  the  commission  of  thirty-two  persons  to  revise  the  canon  law 
was  intended  to  be  maintained.  Chap.  28  of  the  same  sessions, 
for  dissolving  the  lesser  monasteries  (a),  may  be  considered  as  a 
continuation  of  the  scheme  for  humbling  the  clergy,  and  seems  to 
have  been  foreboded  by  the  late  acts — that  against  dispensations, 
and  that  to  establish  the  king's  supremacy.  The  monasteries  dis- 
solved by  this  act  were  those  of  only  £200  per  annum  and  under. 

An  amendment  was  made  by  stat.  28  Henry  VIII.,  c.  13,  in  the 
late  law  of  non-residence.  Many  persons  had  availed  themselves 
of  the  privilege  allowed  to  students  in  the  universities,^  and,  under 
that  character,  lived  there  in  idleness,  instead  of  residing  at  their 
livings.  The  act  declares,  that  persons  above  forty  years  old  shall 
not  be  entitled  to  the  privilege  of  that  exemption,  unless  they  are 
some  of  the  heads  and  governing  part  of  the  university  or  colleges, 
or  readers  in  divinity.  Those  under  forty  years  must  be  such  as 
attend  at  the  ordinary  lectures,  disputations,  and  exercises  of  the 
place,  unless  they  are  readers  in  some  of  the  liberal  sciences. 

The  last  stroke  at  the  papal  power  seems  to  have  been  made  by 
stat.  28  Henry  VIII.,  c.  16,  which  declares  all  bulls,  briefs,  facul- 

(a)  This  subject  of  the  suppression  of  religious  houses  is  extremely  curious,  and 
few  are  aware  what  precedents  there  were,  and  how  gradually  the  proceeding  was 
carried  out  to  its  consummation.  It  appears  that,  so  far  back  as  the  reign  of  Edward 
III.,  the  king  had  seized  all  the  possessions  in  this  country  of  "  priors'  aliens  "  (in 
consequence  of  the  war  with  France) ;  and  that  in  the  reign  of  Henry  VI.  these  pos- 
sessions were  given  to  the  king  by  the  authority  of  parliament,  which  looks  as  if 
doubts  existed  as  to  the  legality  of  the  seizure.  The  king,  however,  held  these  pos- 
sessions, and  out  of  them — probably  from  some  compunction  of  conscience — founded 
the  priory  of  Shene  (Keilway's  Reps.,  168).  The  precedent  no  doubt  was  remembered; 
and  it  is  remarkable  that  in  the  reign  of  Henry  IV.  these  changes  incited  the  king 
to  seize  the  lands  of  the  religious  houses,  and  that  in  the  reign  of  Edward  IV.  there 
were  ominous  dicta  in  the  courts  as  to  whether,  when  all  the  monks  of  a  house  died, 
the  house  was  not  deemed  to  be  dissolved  ( Year-book,  Edv>.  IV.)  In  the  earlier  part  of 
this  reign  the  authority  of  the  see  of  Rome  had  been  invoked  for  the  abolition  of  some 
of  the  smaller  houses.  In  the  15  Henry  VIII.  the  pope  by  bull  gave  license  to  Car- 
dinal Wolsey  to  suppress,  extinguish,  and  dissolve  divers  monasteries  mentioned  in 
the  bull,  "  Ita  quod  le  cardinal  obtineret  1' assent  le  roy;"  and  in  the  17th  year 
the  king  (of  course)  accepting  and  reciting  the  bull  by  letters-patent.  After- 
wards the  prior  and  convent  surrendered  their  estate  to  the  cardinal,  and  the  king 
gave  him  the  lands.  In  the  22d  year,  however,  the  cardinal  was  attainted  on  a  prae- 
munire, and  the  king  seized  the  lands.  There  can  be  no  doubt  that  the  acts  of  the 
25th  and  26th  years  were  passed  in  a  great  degree  with  reference  to  the  religious 
houses.  In  the  27th  year  it  was  enacted  that  the  king  should  have  all  the  lesser  monas- 
teries, and  after  that  the  surrender  of  most  of  the  greater  houses  was  enforced  by  terror 
of  death,  and  by  the  actual  execution  of  several  of  the  abbots  ;  and  lastly,  the  above 
mentioned  statute,  31  Henry  VIII.,  declared  that  all  the  religious  houses  which  have 
come  to  or  should  come  to  the  king  should  be  deemed  in  his  legal  possession.  There 
was  a  curious  decision  in  the  reign  of  Henry  VI.,  that  if  the  king  give  land  in  frank- 
almoigne  to  find  a  certain  number  of  monks,  and  it  is  found  by  office  that  they  have 
not  their  number,  or  neglect  their  divine  services,  the  king  shall  seize  the  land 
(Year-book,  35  Hen.  VI.,  fol.  57,  Case  of  the  Bishop  of  Winchester  v.  the  Prior  of  St. 
John  of  Jerusalem).  The  case  was  there  put  of  the  lands  of  the  Knights  Templars, 
Beized  by  King  Edward  I.,  and  afterwards  granted  by  the  crown,  with  the  authority 
of  parliament,  to  the  Hospitallers,  to  hold  by  the  same  services  ;  and  it  was  said  that 
this  did  not  revive  the  tenure  in  frankalmoigne,  and  that  if  the  lands  were  lawfully 
in  the  king's  possession,  that  tenure  was  gone. 
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ties,  and  dispensations,  of  what  kind  soever,  heretofore  granted 
from  the  see  of  Kome,  to  be  void,  and  of  no  effect.  As  this  act 
was  only  levelled  at  the  many  jurisdictions,  privileges,  and  exemp- 
tions that  were  claimed  in  different  parts  of  the  kingdom'  under 
the  sanction  _  of  papal  grants,  it  was  necessary,  in  order  to  avoid 
much  confusion,  to  add  provisos  to  this  sweeping  clause :  there  is 
accordingly  a  saving  of  all  marriages,  appointments  of  bishops, 
ordinations,  and  the  like ;  and  further,  of  all  such  cases  as  might 
legally  be  dispensed  with  by  the  Archbishop  of  Canterbury ;  which, 
however,  were  to  be  confirmed  under  the  great  seal :  so  that  all 
these  matters,  instead  of  papal  authority,  would  henceforth  subsist 
only  by  virtue  of  this  statute. 

The  remaining  statutes  relating  to  the  Keformation  are  the  fol- 
lowing, which  may  be  passed  over  in  a  short  way,  without  any 
great  loss  to  the  historical  lawyer.  By  stat.  31  Henry  VIII.,  c.  9, 
the  king  was  empowered  to  create  bishops  by  letters-patent ;  by 
chap.  13  of  the  same  session,  all  the  remaining  monasteries  were 
dissolved ;  and  by  chap.  14  was  passed  the  law  of  the  six  articles, 
which,  being  an  ordinance  of  a  very  penal  nature,  will  more  pro- 
perly be  considered  hereafter,  as  well  as  some  other  statutes  relat- 
ing to  heretics  and  offenders  on  the  score  of  religion.  By  stat.  32 
Henry  VIII.,  c.  26,  the  king  was  empowered  to  appoint  a  commis- 
sion of  bishops  and  some  clergy  to  agree  on  a  form  of  religion  for 
the  observance  of  the  whole  nation;  and  by  stat.  34  and  35  Henry 
VIII.,  c.  1,  some  provisions  were  made  about  Tindal's  books ;  which 
also  being  of  a  penal  nature,  will  come  under  that  division  of  the 
statutes  of  this  reign. 

Thus  have  we  traced  the  progress  of  those  measures  by  which 
this  great  revolution  in  our  ecclesiastical  polity  was  effected.  The 
many  struggles  between  the  spiritual  and  temporal  jurisdiction,  in 
former  periods,  had  ended  most  commonly  to  the  advantage  of  the 
clergy ;  but,  in  this  reign,  a  new  light  was  let  in  upon  the  nation, 
and  the  people,  under  the  auspices  of  this  spirited  prince,  were  at 
length  delivered  from  the  yoke  of  blind  and  implicit  obedience. 
The  church  was  declared  an  entire  and  perfect  body  within  itself, 
with  authority  to  decree  and  regulate  all  things  without  depend- 
ence on  any  foreign  power ;  and  the  supremacy  thereof  was 
annexed  to,  and  united  with,  the  imperial  crown  of  the  realm  ;  so 
that  a  way  was  opened  for  all  that  followed  in  the  next  reign,  to 
complete  the  reformation  of  religion.  In  the  meantime,  the  eccle- 
siastical courts  continued  to  possess  all  the  detail  of  jurisdiction 
which  they  exercised  in  former  times,  except  that  they  now  had 
before  their  eyes  the  injunction  of  the  late  statute,  to  abstain  from 
such  doctrines  as  were  repugnant  to  the  law,  statutes,  and  customs 
of  the  realm,  and  the  king's  prerogative. 

Before  we  take  leave  of  ecclesiastical  matters,  it  will  be  proper  to 
notice  what  alterations  were  made  by  parliament  respecting  some 
articles  which  were  of  a  spiritual  concern :  these  are,  marriage, 
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the  collecting  of  first-fruits  and  tenths,  and  the  payment  of 
tithes. 

It  had  been  the  ancient  custom  of  the  chancery,  that  the  six 
clerks,  cursitors,  and  all  others,  except  the  clerk  of  the  crown, 
should  be  unmarried,  being  originally  all  real  clerks;  and  upon 
their  marriage,  they  forfeited  their  places.  This  custom  had  gone 
out  of  use  as  to  all  except  the  six  clerks,  who  were  still  bound  to 
the  old  rule.  There  was  therefore  an  act  made  on  purpose,  namely, 
s,tat.  14  and  15  Henry  VIII.,  c.  8,  to  enable  them  to  marry, 
without  prejudice  of  forfeiture.  The  clergy,  who  had  the  entire 
government  of  the  ecclesiastical  courts  till  this  reign,  had  preserved 
the  rule  there  inviolate,  and  they  allowed  no  person  who  was  lay 
or  married  to  exercise  any  ecclesiastical  jurisdiction :  but  now,  when 
all  spiritual  jurisdiction  was  declared  to  flow  from  the  crown,  as 
supreme  head,  and  it  was  rather  wished  that  the  administration  of 
justice  there  should  not  be  in  the  hands  of  persons  entirely  devoted 
to  the  church,  it  was  enacted,  by  stat.  37  Henry  VIII.,  G.17,  that 
all  persons,  as  well  lay  as  married,  being  doctors  of  the  civil  law, 
might  be  chancellor,  vicar-general,  commissary,  official,  scribe,  or 
register,  and  exercise  all  jurisdiction  ecclesiastical,  as  any  others, 
being  spiritual  persons,  might  do. 

The  other  statutes  concerning  marriage  regard  pre-contracts,  and 
the  degrees  within  which  persons  might  marry  (a).     When  Henry 

(a )  The  statute  2  and  3  Edward  VI.,  o.  xxiii.,  enacts,  that  as  concerning  pre-contracts, 
the  former  statute  should  be  repealed,  and  be  reduced  to  the  state  and  order  of  the 
king's  ecclesiastical  law  of  the  realm.  This,  therefore,  is  the  proper  place  in  which 
to  notice  what  the  law  wa3  upon  this  most  important  subject.  In  the  first  place, 
although  according  to  the  spiritual  law  of  the  ancient  Catholic  Church  a  marriage  by 
words  of  present  contract,  followed  by  consummation,  would  amount  to  a  marriage, 
on  the  theological  principle  of  the  church  that  marriage  was  a  sacrament  which  the 
parties  administered,  and  of  which  the  essence  was  mutual  consent  and  actual  consum- 
mation, yet  it  should  seem  that  by  the  ecclesiastical  law,  as  allowed  in  this  country 
from  the  earliest  times,  the  presence  of  a  priest  was  required  to  constitute  a  legal 
marriage  ;  and  that  even  by  the  ecclesiastical  law,  it  was  necessary  in  order  to  con- 
stitute a  regular  marriage.  This  is  the  Saxon  law  ecclesiastical ;  and  there  is  one 
which  directed  that  at  the  marriage  a  mass-priest  should  be  present,  who  should 
bind  the  union  (Wilkin's  Concilia,  367).  At  all  events,  if  it  was  not  so  by  the  Saxon 
ecclesiastical  law,  it  certainly  was  so  settled  soon  after  the  Conquest.  The  council 
held  at  Winchester  in  the  time  of  Archbishop  Lanfranc,  1076,  contained  a  constitu- 
tion that  a  marriage,  without  the  benediction  of  a  priest,  should  not  be  deemed  a 
legitimate  marriage,  and  that  the  issue  of  other  marriages  should  be  deemed  illegiti- 
mate (Johnst.  Bccl.  Law,  a.d.  1070,  fol.  5).  The  11th  constitution  of  Archbishop 
Stratford,  established  by  the  council  of  London:  "De  celebrantibus  matrimonia 
clandestina  in  ecclesiis,  oratoriis,  vel  capellis,"  recited  in  effect  that  people  left  their 
own  places  of  residence  where  the  impediments  to  their  marriages  were  notorious, 
and  the  parish  priests  not  disposed  to  solemnise  their  marriage,  and  betook  them- 
selves to  populous  places  where  they  were  unknown,  in  order  that  "aliquoties  in 
ecclesiis  aliquando  in  capellis  seu  oratoriis  matrimonia  inter  ipsos  de  facto  solemnizari 
procurent"  (2  Wilkin's  Concilia,  706  ;  Johnst.  Eccl.  Law,  a.d.  1343,  fol.  11).  It 
is  true  that  it  is  laid  down  in  the  Decretals,  part  4,  that  a  man  and  woman  legally 
competent  to  contract  matrimony,  shall  take  each  other  for  husband  and  wife  per 
verba  de  prcesenti,  that  they  are  thereby  bound  as  such  ;  and  that  if  either  party  con- 
tract a  second  marriage,  in  the  life  of  the  other,  it  is  void,  and  the  parties  to  the 
first  contract  maybe  compelled  to  cohabit.  And  there  wasa  papaldecreea  century  and  a 
half  after  the  ecclesiastical  constitution  of  Archbishop  Lanfranc,  where  this  was  plainly 
laid  down  as  the  lex  ecclesiai  (Decretals,  lib.  x.,  fol.  1,  u.  31).     It  is  further  to  be  ob- 
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had  married  Anna  Boleyn,  and  the  act  of  succession,  stat.  25  Henry 
VIII.,  c.  22,  was  passed  to  settle  the  crown  upon  the  descendants 
of  this  new  union,  it  was  thought  prudent  by  every  possible  means 
to  stigmatise  the  marriage  with  Catherine  as  unlawful.  Accord- 
ingly a  clause  was  inserted,1  which  declared  all  marriages  within 
the  degrees  there  mentioned  (all  which  were  both  Levitical  and 

served,  that  what  constituted  a  legitimate  marriage  was  in  ancient  times  deemed  to 
be  a  matter  of  spiritual  cognizance,  and  triable  by  the  bishops  ;  though  in  certain 
cases,  where  the  temporal  rights  depended  upon  it,  and  the  matter  would  be  determin- 
able in  the  temporal  courts,  it  would  be  by  certificate  from  the  bishop,  except  in 
certain  cases,  where  the  facts  of  a  marriage  would  be  triable  by  a  jury,  as  on  a  question 
of  legitimacy  of  issue  and  right  to  inherit.  The  law  of  England  always,  however, 
claimed  to  determine  what  should  be  the  legal  or  temporal  consequences  of  matri- 
mony, or  what  should  be  the  incidents  of  a  marriage  which  should  have  such  conse- 
quences. Hence  the  statute  of  Merton  as  to  the  effects  of  a  marriage  after  issue 
born ;  and  hence  the  law  laid  down  about  the  same  time  in  Bracton,  as  to  the  effect 
of  matrimony  in  giving  a  right  to  dower,  and  the  kind  of  marriage  which  should  be 
considered  as  conferring  it.  He  lays  down  the  broad  proposition,  that  the  offspring 
of  a  clandestine  marriage  are  legitimate,  but  that  such  a  marriage  will  not  entitle  the 
wife  to  dower  ad  ostium  ecelesiw  {Bracton  de  Zegibus,  tit.  iv.,  foL  302).  The  distinc- 
tion thus  clearly  and  intelligibly  laid  down  would  have  solved  all  difficulties  and 
reconciled  all  the  authorities,  had  it  been  attended  to.  And  the  difference  between  a 
private  marriage  and  a  public  marriage  would  be  so  important  with  reference  to  this 
distinction  between  the  spiritual  character  of  the  union  and  its  temporal  conse- 
quences, that  it  would  be  perfectly  intelligible  to  leave  the  former  to  the  law  spiri- 
tual, but  to  insist  that  the  latter  should  be  governed  by  the  temporal  law,  which 
required  publicity.  It  would  be  natural  and  reasonable  that  those  who  demanded 
temporal  rights  as  against  others  by  virtue  of  marriage,  should  be  required  to  cele- 
brate it  publicly  ia  face  of  the  church,  and  ia  the  presence  of  a  priest  or  minister  of 
religion,  which  would  leave  a.  witness  to  it,-  and  should  not  attempt  to  involve 
others  in  the  consequences  of  a  private  one,  and  chance  to  inflict  loss  of  property,  or 
even  legal  penalties,  by  virtue  of  an  act  kept  secret.  In  the  "  Grand  Coutumier  "  it 
is  stated  that  if  a  man  and  a  woman  mutually  agree  to  marry,  and  they  have  carnal 
knowledge  of  each  other  in  pursuance  of  such  consent,  the  marriage  is  good,  and  the 
issue  legitimate  (c.  xxvii.,  fol.  46).  In  the  reign  of  Edward  I.,  indeed,  a  case  occurred 
which  is  cited  from  Lord  Hales's  MS.  in  Co.  Litt.,  334,  to  the  effect  that  where  a 
man  had  married  a  woman  per  verba  de  prcesenti,  and  had  issue  by  her,  and  after- 
wards married  another  woman  in  facie  ecclesios,  the  first  wife  recovered  her  husband 
by  sentence  of  the  ecclesiastical  court,  and  he  afterwards  enfeoffed  a  third  party,  and 
then  married  the  first  wife  in  facie  ecclesice,  and  died,  she  brought  dower  against  the 
feoffee  and  recovered,  because  the  feoffment  was  per  fraudem  mediate  between  the 
sentence  and  the  solemn  marriage  :  sed  reversatur  coram  Kege  et  concilio  quia  prae- 
dictus  A.  not  fuit  seisitus,  during  the  espousals  between  kim  and  B.  (the  first  wife). 
And  it  is  added,  nota,  that  neither  the  contract  nor  sentence  was  a  marriage. 
In  effect  it  was  proposed  to  deprive  the  lord  of  his  apparent  right  by  a  purely  private 
marriage.  The  force  of  this  will  be  more  appreciated  when  it  is  borne  in  mind  how 
strong  the  tendency  of  the  old  law  was  to  desire  publicity  in  whatever  related  to 
legal  transactions,  especially  as  to  rights  to  land.  In  another  case  in  the  same  reign, 
known  as  De  Heith's  case,  which  was  substantially  the  same  in  its  material  facts, 
the  same  decision  was  given,  and  no  doubt  upon  the  same  grounds  ;  and  the  conclud- 
ing words  of  the  record  are — "  Qusesitum  fuit  si  aliqua  sponsalia  in  facie  ecclesise 
inter  eos  celebrata  fuerunt  prsadictus  Johannes  convaluit  de  prsedicta  imfirmitate 
dicunt  quod  non.  Et  quia  convictum  est  per  assisam  istum  quod  prsedictus  Johannes 
De  Heith  nunquam  disponsavit  praedictum  Katherinaum  in  facie  ecclesise,  per  quod 
sequitur  quod  prsedictus  W.  Alius  Johannis  nihil  juris  clamare  potest  in  prsedictis 
tenementis."  There  was,  it  is  manifest,  a  strong- distinction  between  a  mere  contract 
for  marriage  not  executed  and  an  actual  marriage  by  present  contract  executed  or  by 
solemnisation.  Thus  it  was  laid  down  on  the  authority  of  a  case  in  the  Year-book 
of  Edward  III.  : — "  If  a  contract  of  marriage  lie  between  a  man  and  a  woman,  yet 
one  of  them  may  infeoff  the  other,  for  yet  they  are  not  one  person  in  law  '  (i.e.,  by 

1  Sect.  3,  4. 
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canonical,  and  that  with  a  brother's  wife  is  one)  to  be  unlawful, 
and  that  persons  so  related  might  be  separated  by  the  sentence  of 
the  ordinary.  When  this  act  was  repealed  by  the  second  act  of 
succession,  stat.  28  Henry  VIII.,  c.  7,  and  the  crown  settled  in 
another  manner,  this  same  prohibition  was  re-enacted,  as  the  law 
of  God,  which  no  human  power  could  dispense  with.  It  was,  more- 
over, declared,  that  the  meaning  of  these  prohibitions  was,  that  if 
it  chanced  for  any  man  to  know  carnally  any  woman,  then  all  per- 
sons related  to  such  woman  within  the  above  degrees,  should  be 
adjudged  within  the  prohibitions,1  which  was  a  refinement  of  the 
canon  law  upon  this  subject,  and  has  been  mentioned  in  a  former 
place.2 

the  mere  contract,  which  would  be  for  a  future  marriage),  "  inasmuch  as  if  the  woman 
dieth  before  the  marriage  solemnised  between  them,  the  man  to  whom  she  was  con- 
tracted shall  not  have  the  goods  of  the  wife  as  her  husband,  but  the  wife  thereof 
may  make  a  will  without  the  agreement  of  him  unto  whom  she  was  contracted.  But 
after  the  marriage  celebrated  between  a  man  and  a  woman,  the  man  cannot  infeoff 
the  wife,  for  then  they  are  as  one  person  in  law  "  (Perkins,  Title,  Feoffments,  f ol.  199, 
citing  Year-look,  38  Edw.,  III.,  fol.  12).  There  was  a  case  cited  in  Eolle's  "  Abridg- 
ment," of  the  time  of  Henry  VI.,  in  which  it  was  held  that  a  bigamous  marriage  was 
void,  and  that  divorce  causa prcecontractus  bastardised  the  issue.  "A  man  who  hath 
a  wife  takes  another  wife,  and  hath  issue  by  her,  this  issue  is  bastard  by  both  laws  ^ 
(i.e.,  the  common  law  and  the  ecclesiastical  law),  "  for  the  second  marriage  is  good 
(Roue's  Abr.,  F.,  fol.  1).  And  in  the  same  case  it  was  also  laid  down  that  divorce  causa 
•prcecontractus  bastardised  the  issue  (Ibid.,  G.,  fol.  1,  Year-book,  18  Hen.  VI,  fol.  34). 
The  distinction  is  obvious,  for  in  the  first  case  an  actual  lawful  marriage  is  presumed, 
in  the  other  case  only  a  contract  for  it,  without  cohabitation,  and  therefore  a  sen- 
tence required  to  bastardise  the  issue.  That  pre-contract  was  a  ground  for  avoiding 
a  marriage  was  well-settled  law.  Looked  at  by  the  light  of  this  reasonable  and 
intelligible  distinction,  the  authorities  of  the  canon  and  common  law  will  be  found 
perfectly  consistent,  although  different,  the  matter  being  regarded  under  such  divcrso 
intuitu.  Thus  in  Lyndwoode  it  was  laid  down : — "  Matrimonium  sicut  alia  sacramenta 
cum  honore  et  reverentia,  de  die,  et  ex  facie  ecclesise,  non  cum  risu  et  joco  ac 
contemptu  celebratur.  Ne  dent  sibi  fidem  mutuo  de  matrimonio  contrahendo 
nisi  in  loco  celebri  coram  publicis  et  pluribus  personis  ad  hoc  convocatis"  (Provin- 
ciates give  Constitutiones  Anglice,  b.  iv.,  tit.  1,  fol.  271,  De  Sponsialibus  et  Matrimonio) 
— that  is,  though  the  presence  of  a  priest  is  not  declared  to  be  essential  to 
the  validity  of  a  marriage,  i.e.,  inter  se,  aB  binding  the  parties  to  it,  yet  it  lays  down 
that  it  is  proper  and  becoming  that  it  should  be  in  the  face  of  the  church,  openly 
and  publicly.  And  that  which  the  church  considered  proper  in  marriage  the  law 
of  the  land  required,  in  order  to  give  it  legal  effect  and  validity  as  against  others. 
This  note,  however,-  goes  beyond  the  decision,  which,  interpreted  by  the  doctrine 
laid  down  in  Bracton,  would  be  perfectly  intelligible  without  that,  seeing  it  was  a 
case  of  dower,  which  required  a  public  marriage.  The  j  udgment  by  no  means  implies 
that  the  marriage  was  in  no  sense  valid— i.e.,  inter  se,  or  even  as  to  inheritance  and 
legitimation  of  issue :  therefore  that  was  a  temporal  incident  of  the  marriage,  and 
might  be  withheld,  without  denying  the  spiritual  validity  of  the  marriage.  There 
was  another  case  in  the  same  reign,  in  which  a  man  was  married  privately,  and  died 
before  any  public  marriage  ;  and  the  issue  born  after  his  death  was  adjudged  bas- 
tard, and  that  the  land  escheated  to  the  lord  without  heir  (Foxcroft's  Case,  1  Eolle's 

1  Sect.  11,  12.  The  degrees  of  marriage  prohibited  by  this  act  are  these  :  "  The  son 
to  marry  his  mother  or  stepmother  carnally  known  by  his  father ;  the  brother  his 
sister  ;  the  father  his  son's  daughter  or  his  daughter's  daughter ;  the  son  to  marry  the 
daughter  of  his  father  procreated  and  born  of  his  stepmother  ;  the  son  to  marry  his 
aunt,  being  his  father's  or  mother's  sister ;  to  marry  his  uncle's  wife,  carnally  known  by 
his  uncle ;  the  father  to  marry  his  son's  wife,  carnally  known  by  his  son  ;  the  brother 
to  marry  his  brother's  wife,  carnally  known  by  his  brother ;  any  man  married,  and 
carnally  knowing  his  wife,  to  marry  his  wife's  daughter,  or  his  wife's  son's  daughter,  or 
his  wife's  daughter's  daughter,  or  his  wife's  sister." 

3  Vide  ante. 
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The  legislature  had  in  this  case  given  parliamentary  sanction  to 
the  doctrines  of  the  canon  law,  respecting  some  of  the  prohibitions 
to  marriage  from  consanguinity  or  affinity  (a)  ;  but  in  stat.  32 
Henry  VIII.,  c.  38,  they  took  another  course,  and  made  a  solemn 
declaration  against  the  whole  of  the  pontifical  law  upon  this 
head,  and  also  upon  that  of  pre-contracts.  The  preamble  of 
that  act  complains,  that  upon  pretence  of  former  contracts  not 
consummate  by  carnal  copulation,  marriages  consummated  were 
dissolved  and  children  bastardised:  further,  that  marriage  was 
prohibited  by  other  impediments  which  had  been  invented  only  to 
be  dispensed  with ;  as  kindred  or  affinity  between  cousins-german, 

A br.,  359).  This  is  a  very  general  note  of  the  case,  in  an  abridgment;  and  it  is  im- 
possible to  place  much  reliance  on  it,  the  ground  of  decision  not  being  given ;  but  it 
is  enough  to  say,  it  was  a  question  of  the  law  of  inheritance,  and  affected  third 
parties.  The  reader  need  hardly  be  reminded  that  the  question  of  marriage,  and  espe- 
cially of  the  effect  of  previous  marriage,  or  contract  per  verba  de  prcesenti,  was  a 
question  which  proved  pregnant  with  tremendous  consequences  in  this  reign.  An- 
other is  a  remarkable  passage  in  the  "  Memorials  of  Cranmer  "  by  Strype  :  "  The 
Lord  Cromwell  did  use  to  consult  with  the  archbishop  on  all  his  ecclesiastical 
matters,  and  there  happens  now  a  great  case  of  marriage,  whom  it  concerned  I  can- 
not tell;  but  the  king  was  desirous  to  be  resolved  about  it  by  the  archbishop, 
and  commanded  Cromwell  to  send  to  him  for  his  judgment  thereon,  whether  a  mar- 
riage contracted  or  solemnised  in  lawful  age  per  verba  de  prcesenti,  and  without  carnal 
copulation,  be  matrimony  before  God  or  not  ?  what  the  woman  may  thereupon 
demand  by  the  law  civil  after  the  death  of  her  husband  ?  The  archbishop,  who  was 
a  very  good  civilian  as  well  as  divine,  but  loved  to  be  wary  and  modest  in  all  his 
dealings,  made  this  answer  :  That  he  and  his  authors  were  of  opinion  that  matrimony 
contracted  per  verba  de  prcesenti  was  perfect  matrimony  before  God,  but  he  knew  not 
what  she  could  demand  by  the  law  ;  for  that  all  manner  of  causes  of  dower  be  judged 
within  this  realm  by  the  common  law  of  the  same"  (Strype's  Memorials  of  Cranmer, 
vol.  i.,  c.xii.,  p.  45).  An  answer  which  appears  entirely  in  accordance  with  the  autho- 
rities, and  recognised  the  distinction  laid  down  by  Bracton.  It  has  already  been 
mentioned  that  matrimony  had  been  always  regarded  by  the  law  as  a  spiritual  matter 
within  the  appellate  jurisdiction  of  Rome.  And  a  case  occurred  in  the  course  of 
this  reign  of  still  greater  importance  and  significance,  and  having  a  singular  bearing 
upon  the  question  as  to  the  law  of  matrimony,  and  the  efficacy  of  papal  dispensa- 
tions, which  formed  the  turning-point  in  the  ecclesiastical  policy  of  this  reign,  and 
resulted  in  separation  from  Rome,  and  a  great  religious  revolution.  The  case  was 
this.  The  plaintiff  sued  on  a  bond  given  by  the  defendant  that  his  son  cique  should 
marry  the  daughter  of  the  plaintiff;  and  that  if,  before  the  consummation  of  the 
marriage,  he  should  die,  then  that  the  son  puisne  should  marry  her,  "  si  lex  ecclesi- 
astica  permitteret ;"  and  it  appeared  that  the  espousals  had  taken  place,  but  that, 
before  the  marriage  was  consummated,  the  first  son  died  ;  whereupon  the  plaintiff 
procured  a  bull  or  license  of  dispensation,  and  gave  notice  of  it  to  the  defendant,  and 
desired  his  son  to  marry  the  plaintiff's  daughter,  which  he  had  refused  to  do.  The 
defendant  demurred  ;  and  on  his  behalf  it  was  argued  that  a  contract  must  be 
understood  to  have  reference  to  the  state  of  the  law  at  the  time  the  contract  was 
entered  into  ;  and  that  at  the  time  of  the  death  of  the  first  son,  the  law  of  the 
church  did  not  permit  the  second  to  marry  the  espoused  wife  of  the  other  ;  and 
that  as  to  the  bull  of  dispensation,  it  did  not  affect  the  question  ;  for  lex  ecclesiastica 
non  permittet,  as  the  law  of  the  church  was  otherwise,  and  the  bull  was  only  a  dispen- 
sation. On  the  other  side  it  was  argued,  that  though  the  marriage  would  not  have 
been  lawful  at  the  first,  yet  it  had  been  made  lawful  by  the  license.  To  which  it 
was  replied,  that'  it  rather  showed  that  the  law  of  the  church  was  otherwise,  and 
that  it  did  not  belong  to  the  courts  of  law  to  determine  its  effect ;  to  which  the  court 
appeared  to  assent  (12  Hen.  VIII.,  fol.  6).  I±  appears  from  this  case  that  the  courts 
regarded  marriage  as  a  spiritual  matter,  regmated  by  the  ecclesiastical  law,  and  that 
they  recognised  that,  according  to  ecclesiastical  law,  a  papal  bull  of  dispensation 
might  remove  a  disability  to  marriage,  but  left  its  effect  to  be  determined  by  the 
ecclesiastical  courts.     The  scope  of  this  statute  was  to  confine  it  to  those  courts. 
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and  so  to  the  fourth  and  fifth  degree  ;J  carnal  knowledge  of  any  of 
the  same  kin  or  affinity  before  in  such  outward  degrees  :  all  which 
the  act  pronounces  to  be  contrary  to  God's  law,  and  tending  to 
great  scandal,  as  persons  were  continually  hunting  after  some  pre- 
contract, kindred  and  alliance,  or  carnal  knowledge,  to  make  void 
a  marriage  that  they  were  tired  of.  To  correct  this,  it  was  now 
declared,  by  stat.  32  Henry  VIII.,  c.  38,  that  all  marriages  con- 
tracted between  lawful  persons,  that  is,  persons  not  prohibited  by 
God's  law  to  marry,  being  solemnised  in  the  face  of  the  church, 
and  consummate  with  bodily  knowledge,  or  fruit  of  children,  shall 
be  judged  good  and  indissoluble,  notwithstanding  any  pre-contract 
not  consummate  with  bodily  knowledge.  It  was  moreover  declared, 
that  no  prohibition,  God's  law  excepted,  should  impeach  any  mar- 
riage without  the  Levitical  degrees.  Considering  what  had  passed 
before,  the  provision  in  this  act  against  pre-contracts  is  very 
remarkable,  and  at  that  time  gave  occasion  to  much  censure  upon 
the  proceedings  against  Anna  Boleyn ;  for  that  which  was  now  so 
much  condemned,  was  then  made  the  pretence  for  dissolving  the 
marriage  with  her.  Some  endeavoured  to  reconcile  this  incon-, 
sistency  by  a  wish  in  the  king,  indirectly  to  take  away  the  impedi- 
ment to  the  succession  of  her  daughter  Elizabeth.  The  other 
branch  of  the  statute  was  to  make  way  for  the  king's  marriage  with 
Catharine  Howard,  who  was  cousin-german  to  Anna  Boleyn  ;  this 
being  one  of  the  prohibited  degrees  by  the  canon  law,  but  not  by 
the  Levitical  degrees.  The  preamble  states,  as  a  reason  for  the 
act,  that  "what  sparks  remained  of  the  papal  legislation  might 
kindle  hereafter  a  great  flame ;  and,  at  least,  while  they  remained, 
might  show  that  the  pope's  power  was  not  entirely  extinct." 

When  first-fruits  and  tenths  of  spiritual  preferments  were  given 
to  the  crown,  by  stat.  26  Henry  VIII.,  c.  3,  several  regulations  were 
made  for  the  due  payment  and  ordering  of  this  new  revenue.  These 
were  succeeded  by  many  other  provisions,  as  ch.  17  of  the  same 
statute;  stat.  27  Henry  VIII..  c.  8;  28  Henry  VIII.,  c.  11 ;  32 
Henry  VIII,  c.  22  and  34;  35  Henry  VIII,  c.  17—  all  which 
go  into  a  particular  detail  of  arrangement,  much  of  which  has 
been  superseded  by  later  statutes,  and  on  that  account,  as  well  as 
the  minuteness  of  the  subject,  is  little  worthy  of  attention. 

It  was  endeavoured  to  render  the  payment  of  tithes  .more  regular, 

]  There  seems  to  have  been  a  variety  in  the  eanon  law  upon  this  point.  By  a  consti- 
tution of  Archbishop  Lanfranc,  none  was  to  marry  his  own  kin,  or  that  of  a  deceased 
wife,  or  the  widow  of  a  deceased  kinsman,  within  the  seventh  degree.  He  rests  this  on 
a  decree  of  Gregory  the  Great ;  but  that  pope,  in  his  prescript  to  St  Augusta,  allowed 
marriage  in  any  degree  beyond  the  fourth.  A  decree  of  that  pope,  to  the  effect  Lan- 
franc intimates,  is  to  be  found  in  the  Decretum  ;  but  is  by  later  canonists  pronounced 
to  be  an  error  of  Gratian.*  There  is  a  canon  which  allows  those  in  the  fifth  degree  to 
marry,  and  forbids  those  in  the  fourth  to  be  separated,  if  married ;  this  canon  is  attri- 
buted to  Theodore  of  Canterbury.  | 

w 

*  Caus.  35,  Qusest.  II.  and  III.,  c.  16 ;  and  Johnson's  Canons, 
j  Ibid.,  c.  20 ;  also  v ids  ante. 
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by  assisting  the  ecclesiastical  process.  By  stat.  27  Henry  VIII., 
c.  20,  if  any  one  disobeyed  the  process  of  the  spiritual 
court,  and  the  ordinary  made  application  to  one  of  the  '  es' 
king's  council,  or  to  two  justices  of  the  peace,  they  have  power  to 
commit  the  party,  till  he  find  security  to  obey  the  sentence  of  the 
court.  It  was  again  enacted,  by  stat.  32  Henry  VIII.,  c.  7,  that 
all  persons  shall  duly  set  out  their  tithes  and  offerings  (a) ;  and  if 
they  omit,  they  may  be  convened  in  the  spiritual  court,  and  ordered 
to  pay  costs ;  and  two  justices  may,  as  in  the  former  case,  commit 
the  party  to  gaol,  till  he  give  security  to  perform  the  definitive  sen- 
tence. As  tithes,  and  other  spiritual  dues,  since  the  dissolution  of 
monasteries,  had  come  more  into  lay  hands  than  before,  it  was 
thought  proper  to  give  the  like  common  law  remedies  as  were  in 
use  for  lay  fees.  It  was  therefore  ordained,  that  any  parsonage, 
vicarage,  portion,  pension,  tithes,  oblations,  or  other  ecclesiastical 
or  spiritual  profits  in  lay  hands,  might  become  a  subject  of 
controversy,  in  SL.prcecipe  quod  reddat,  assize  of  novel  disseisin, 
mortauncestor,  quod  id  deforceat,  writ  of  dower,  and  other  writs 
original,  as  the  case  might  require ;  and  that  fines  and  other  com- 
mon law  assurances  might  be  made  of  them.  But  it  was  provided, 
that  suits  for  subtraction  of  tithes  or  offerings  should  still  be  in 
the  ecclesiastical  court,  as  before.1  By  stat.  37  Henry  VIII., 
c.  12,  a  number  of  regulations  were  devised  respecting  the  pay- 
ment of  tithes  in  London.  It  seems  a  decree  had  been  made  by 
the  Archbishop  of  Canterbury,  the  chancellor  Audley,  and  others 
of  the  council,  to  settle  a  course  for  the  due  payment  of  tithes  in 
the  city:  upon  this  there  issued  letters-patent,  and  a  proclamation 
directed  to  the  citizens  to  enforce  the  execution  of  it ;  and  by  stat. 
27  Henry  VIII.,  c.  21,  all  tithes  and  dues  were  directed  to  be 

(a)  This  was  one  of  the  statutes  which  arose  out  of  the  dissolution  of  religious 
houses.  Before  these  statutes  there  was  no  legal  remedy  provided  for  laymen  for 
recovery  of  tithes.  The  cause  of  the  dissolution  of  monasteries  in  the  27  Henry 
VIII.  (laymen  taking  small  occasions  to  withhold  their  tithes),  was  the  occasion 
of  the  making  of  the  statute  27  Henry  VIII.,  c.  iv.  The  principal  cause  of  the 
making  of  the  statute  of  32  Henry  VIII.,  c.  vii.,  was  to  enable  laymen  that  had 
estates,  or  interests  in  parsonages  or  vicarages,  unappropriate  or  otherwise  in  tithes, 
to  sue  for  subtraction  of  tithes  in  the  ecclesiastical  courts,  and  to  provide  that  no 
person  should  be  sued  or  compelled  to  pay  tithes  for  any  lands  which  by  law  were 
discharged  of  tithes.  And  the  act  2  Edward  VI.  was  made  in  addition  to  these 
statutes.  Lord  Coke  observes,  that  by  the  28  Henry  VIII.  bulls,  &c,  should  be  void, 
and  there  is  no  exception  of  bills  of  discharge  from  tithes ;  and  he  adds,  that  he  is  of 
opinion  that  the  pope  by  his  bulls  could  not  discharge  any  subject  of  payment  of 
tithes.  The  common  law  recognised  that  the  tithes  were  in  their  nature  spiritual, 
and  that  the  liability  to  tithes  was  a  matter  for  the  cognizance  of  the  spiritual  courts. 
Hence  in  the  reign  of  Edward  IV.,  in  an  action  by  a  vicar  for  taking  corn,  &c, 
the  defendant  setting  up  the  right  of  the  parson  to  take  the  tithes,  and  the  vicar 
setting  up  his  right  to  them  by  prescription,  it  was  admitted  that  if  the  question 
had  arisen  between  two  parsons,  then  the  court  of  law  would  have  had  no  jurisdic- 
tion, for  the  suit  would  be  in  the  spiritual  court ;  but  it  was  otherwise,  it  was  said, 
when  the  question  was  between  parson  and  vicar,  as  in  this  case ;  so  if  the  action  was 
against  a  farmer  of  the  parson,  the  suit  could  be  in  the  spiritual  court,  and  so  the 
court  of  law  would  be  ousted  (6  Edw.  VI.,  fol.  3).  It  was  laid  down,  however, 
that  where  the  right  to  tithes  came  in  dispute,  the  court  of  law  had  no  power  to  hold 
plea  for  it  appertained  to  the  spiritual  law,  and  prescription  on  that  law  and  at  com- 

1  Sect.  7. 
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paid  in  pursuance  of  this  decree,  until  further  order  should  be 
made  therein  by  the  king  and  the  thirty-two  persons  who  were  to 
be  employed  in  reforming  the  ecclesiastical  law.  After  this,  several 
disputes  arose  on  the  construction  of  this  decree ;  and  the  parsons 
and  citizens  had  agreed  to  submit  their  differences  to  the  arch- 
bishop, the  chancellor  Wryothesley,  and  several  others  of  the 
council :  these  parsons  made  another  decree,  which  is  inserted  in 
the  present  act,  and  is  thereby  required  to  be  observed. 

Such  was  the  history  of  this  famous  revolution  in  our  ecclesias- 
tical polity.  Having  disposed  of  this,  we  are  at  liberty 
Precedence.  ^  procee(j  to  ^e  provisions  which  were  made  for  the 
better  ordering  of  the  civil  state.  Of  these,  the  first  regard  is  due 
to  a  regulation  for  marshalling  the  higher  ranks  of  society  accord- 
ing to  their  respective  dignities.  We  have  hitherto  met  with  no 
example  in  our  statute-book  of  any  direction  upon  this  head.  The 
first  is  by  stat.  31  Henry  VIII.,  c.  10,  "for  placing  of  the  lords." 
It  was  a  part  of  the  king's  prerogative  to  give  such  honour,  reputa- 
tion, and  place  to  his  councillors,  and  others,  bis  subjects,  as  seemed 
best  to  his  wisdom  ;  and  such  prerogative  is  asserted  in  these  very 
words  in  the  preamble  of  this  statute  ;  but  the  king  was  content 
that  order  should  now  be  taken  in  his  high  court  of  parliament  for 
ascertaining  the  degrees  of  precedence.  It  was  therefore  enacted, 
that  no  person,  except  the  king's  children,  should  sit  at  any  side  of 
the  cloth  of  state  in  the  parliament  chamber,  whether  the  king  was 
present  or  not.  And  because,  says  the  act,  the  king  is  supreme 
head  in  earth  of  the  church  of  England  ;  and  for  the  good  exercise 
of  the  said  most  royal  dignity  and  office,  he  had  appointed  Thomas 
Lord  Cromwell  his  vicegerent ;  he  and  all  persons  having  that  office 
should  be  placed  on  the  right  side  of  the  parliament  chamber,  on 
the  same  form  with  the  Archbishop  of  Canterbury,  and  before  him, 
and  should  always  have  voice  to  assent  or  dissent,  as  the  lords  of 
parliament.1     Next  to  him  was  the  Archbishop  of  Canterbury,  then 

mon  law  differed,  for  at  common  law  it  must  be  from  time  immemorial,  but  by  the 
spiritual  law,  twenty  or  forty  years  would  be  a  prescription  in  regard  to  tithes  (Ibid.) 
Tithes,  after  severance,  are  lay  chattels  vested  in  the  parson,  and  if  the  party  detain 
them,  he  may  sue  either  by  the  common  or  ecclesiastical  law  (Leigh  v.  Wood,  Cro.  ffliz., 
607).  As  against  the  party  himself  who  sets  forth  his  tithes  a  suit  is  maintainable 
in  the  spiritual  court,  if  he  detains  them,  although  the  parson  might  have  a  remedy  at 
the  common  law,  but  if  a  stranger  takes  them  after  they  were  set  forth,  the  remedy 
was  only  at  the  common  law ;  and  it  was  said  that  this  was  shown  by  the  words  of 
the  present  act,  "  If  any  do  not  set  out,  or  do  detain,  or  withhold  tithes"  (which,  it 
was  said,  meant  after  they  be  set  out),  "  he  shall  be  sued  in  the  court  christian  ; "  for 
otherwise  mischief  would  ensue  to  the  parson,  in  that  he  would  secretly  set  his  tithes 
forth,  so  as  the  parson  should  not  know  thereof,  and  would  afterwards  carry  them 
away  (Ibid.)  The  object  of  the  statute,  to  compel  the  party  to  set  out  his  tithes,  was 
there  to  give  the  parson  a  legal  right.  The  object  was  carried  out  also  by  a  statute 
of  Edward  VI.  These  statutes,  like  so  many  others,  followed  indirectly  from  the 
great  measures  of  the  reign  as  to  the  church,  &c. 

1  The  appointment  of  Cromwell  was  entirely  upon  principles  of  economical  regulation. 
We  have  seen  what  wast  the  office  of  yicar-general,  and  that  he  might  be  appointed  by 
bishops  or  popes.  Considering  the  king's  present  title  of.  head  of  the  English  church, 
his  vicar-general  could  not  but  be  placed  before  the  Archbishop  of  Canterbury.  Vide 
ante,  5. 
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York,  then  London,  Durham,  Winchester,  and  then  the  other 
bishops ;  all  on  the  same  side,  according  to  their  ancienties,  as  had 
been  accustomed.  It  seems  that  no  order  had  before  been  made 
for  assigning  any  place  to  the  following  officers  in  respect  of  their 
offices ;  but  they  were  now  placed  in  this  way :  The  lord  chancellor, 
lord  treasurer,  lord  president  of  the  king's  council,  and  lord  privy- 
seal,  being  of  the  degree  of  barons  or  above,  were  to  sit  on  the  left 
side  of  the  parliament  chamber,  on  the  higher  part  of  the  form, 
above  all  dukes,  except  such  as  were  the  king's  son,  brother,  uncle, 
nephew,  or  brothers'  or  sisters'  sons :  the  great  chamberlain,  the 
constable,  the  marshal,  the  lord  admiral.  The  great  master,  or- 
lord  steward,  and  the  king's  chamberlain,  were  to  sit  in  this  order  : 
after  the  lord  privy-seal,  above  all  persons  of  the  same  state  or 
degree ;  the  king's  chief  secretary,  being  a  baron,  was  to  sit  above 
all  barons ;  and  if  a  bishop,  before  all  bishops,  not  having  any  of 
the  before-mentioned  offices.  All  dukes,  not  before  mentioned, 
marquisses,  earls,  viscounts,  and  barons,  not  having  such  offices, 
were  to  be  placed  according  to  their  ancienty,  as  had  been  accus- 
tomed. If  the  lord  chancellor,  lord  treasurer,  lord  president  of  the 
king's  council,  lord  privy  seal,  or  chief  secretary,  were  under  the 
degree  of  a  baron,  they  were  to  be  placed  at  the  uppermost  part 
of  the  sacks,  in  the  midst  of  the  parliament  chamber,  either  there 
to  sit  on  one  form,  or  upon  the  uppermost  sack,  in  the  order  before 
mentioned. 

This  order  of  precedence  was  to  take  place  not  only  in  the  parlia- 
ment chamber,  but  also  in  the  trials  of  peers ;  and  in  the  star- 
chamber,  and  other  assemblies  of  council,  the  chancellor,  treasurer, 
president,  privy-seal,  the  great  chamberlain,  the  constable,  marshal, 
lord  admiral,  grand  master,  or  lord  steward,  the  king's  chamberlain 
and  chief  secretary  were  to  observe  the  rank  hereby  given. 

We  proceed  now  from  the  highest  to  the  lowest ;  from  the  differ- 
ent degrees  of  honour,  to  the  various  descriptions  of  poverty  and 
wretchedness.  We  have  seen  what  regulations  had  been  made  in 
former  reigns  for  the  suppression  of  beggars  and  vagabonds  (a).1 

(a)  And  the  present  measure  was  one  of  the  same  class  and  character,  and  belongs 
rather  to  the  catagory  of  measures  for  the  suppression  of  vagrancy  and  vagabondage 
than  measures  for  the  purpose  of  making  a  provision  for  the  poor.  The  only  portion 
of  it  which  in  the  least  relates  to  that  subject  is  that  which  allows  of  licenses  to  the 
aged  and  impotent  to  beg  ;  and  that  is  introduced  merely  as  a  kind  of  saving  or 
exception  of  those  classes  of  the  poor  from  the  cruel  penal  provisions  of  the  bill. 
The  author,  therefore,  was  entirely  in  error  in  describing  this  as  a  poor-law  measure  ; 
it  was  neither  more  nor  less  than  a  severe  penal  measure  against  vagrancy.  The 
former  measures  on  that  subject  had  probably  arisen,  as  has  already  been  shown, 
from  the  system  of  villenage,  and  the  natural  tendency  of  the  idler  class  of  villeins 
to  depart  from  their  lords,  and  wander  about  the  country.  This  is  the  most  charit- 
able explanation  of  the  extreme  severity  of  the  present  measure,  though  it  is  difficult 
to  conceive  the  necessity  for  any  further  measure  after  the  stringent  measure  of  last 
reign.  Villenage,  no  doubt,  still  subsisted,  though  fast  declining  and  dying  out,  in 
a  great  degree  through  the  departure  of  the  villeins  from  their  lords  and  masters. 
There  was  a  case  in  this  reign  which  shows  that  even  ecclesiastical  persons  still 
retained  their  villeins  ;  for  it  was  there  decided  that  if  a  villein  came  to  one  as 

1  Vide  ante,  vol.  ii. 
VOL.  III.  E 
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The  increase  of  these  evils  is  evidenced  by  various  statutes  made  m 
this  reign  for  the  correction  of  them.  It  has  been  a  favourite 
opinion,  that  the  provision  for  the  poor  had  never  become  an  object 
of  necessity  till  the  abolition  of  religious  houses  had  deprived  many 
persons  of  a  support  from  the  donations  there  regularly  made ;  but 
the  first  statute  we  shall  mention  was  passed  before  that  event  (a), 
and  is  nothing  more  than  a  continuance  of  the  policy  which  had 
been  begun  many  years  before.  It  was  enacted,  hj  stat.  22  Henry 
VIII.,  c.  12,  that  justices  of  the  peace,  mayors,  sheriffs, 
The  poor  laws,  7oailiffS)  and  ot]ieT  officers  of  counties,  cities,  and  towns, 
should  divide  themselves,  and  make  diligent  search  within  their 
divisions  for  all  aged,  poor,  and  impotent  persons,  who  were  of 
necessity  compelled  to  live  by  alms  ;  and  such  persons  they  were  to 
authorise  to  beg  within  a  certain  hundred,  city,  town,  parish,  or 
other  limit,  as  it  should  seem  best  to  them  in  their  discretion.  The 
names  of  such  persons  were  to  be  put  in  a  roll,  a  copy  to  be  certified 
to  the  justices  in  sessions,  and  a  letter  was  to  be  delivered  to  such 
beggars,  under  seal,  signifying  they  had  authority  to  beg.  Any 
person  begging  without  such  license,  and  beyond  his  limit,  was  to 
be  whipped,  or  set  in  the  stocks  three  days  and  three  nights,  during 
which  he  was  to  be  kept  on  bread  and  water.  This  was  to  be  by 
order  of  a  justice  or  high  constable,  who  was  after  that  to  limit  him 
a  place  where  he  might  beg,  and  give  him  a  license. 

executor  to  a  bishop  or  parson  injure  ecclesice,  and  acquired  land,  the  executor  could 
not  have  it  jure  proprio,  but  as  executor,  and  it  should  be  part  of  the  assets  of  the 
estate  ;  and  if  the  bishop  or  parson  took  the  land,  he  should  have  it  in  jure  ecclesice  ; 
for  that  they  could  not  have  the  villein  himself  injure  propria,  but  injure  ecclesice 
(Bro.  Air.,  Villenage,  fol.  46  ;  32  Hen.  VIII.)  Naturally  enough  men  would  wander 
away  when  they  could  from  such  a  state  of  bondage,  and  prefer  a  vagrant  liberty  to 
a  condition  of  serfdom.  And  this  would  naturally  annoy  their  lords,  and  stimulate 
severe  measures  against  them.  And  that  such  was  the  scope  of  the  present  measure 
is  clear  from  its  penal  character,  and  its  resemblance  to  the  similar  measure  of  last 
reign.  There  is,  however,  reason  to  suspect  that  it  was  not  really  required  for  ordi- 
nary vagrants,  and  that  it  had  a  deeper  and  a  worser  object. 

(a)  The  author  had  forgotten  that  this  act  was  after  the  dissolution  of  many  of  the 
lesser  religious  houses  in  the  15th  year ;  and  though  it  was  before  the  general  dis- 
solution of  religious  houses,  it  was  after  the  king  had  begun  to  design  it,  and  after  he 
had  already  plundered  the  clergy,  by  means  of  the  terrors  of  praemunire,  under  pre- 
tence of  their  having  obeyed  the  authority  of  a  papal  legate  licensed  by  himself  ■  and 
moreover,  it  was  after  he  had  forced  them  to  acknowledge  him  as  supreme  head  of 
the  church.  Moreover,  it  was  after  he  had  resolved  upon  the  dissolution  of  his 
marriage  with  Catherine,  and  after  the  friars  (who  were  mendicants)  had  preached 
against  these  measures.  The  author  had  forgotten  that  the  friars  were  mendicants 
and  might  be  called  vagrants ;  and  that  the  present  statute  was  in  reality  directed 
against  them  is  the  more  probable  because  there  was  a  similar  statute  directed  against 
the  monks  after  the  dissolution  of  religious  houses.  And  by  the  stat.  27  Henry  VIII. 
c.  xxv.,  after  the  dissolution,  a  beggar  or  vagabond  was  the  first  time  to  be  whipped  • 
and  if  he  continued  his  vagrant  life,  he  was  to  have  the  upper  part  of  the  gristle  of 
his  right  ear  cut  off ;  and  if  after  that  he  was  taken  wandering  in  idleness  or  was  not 
in  service  with  anybody,  he  was  to  be  adjudged  and  executed  as  a  felon.  '  It  may  it 
is  believed,  be  Bafely  said  that  this  was  the  first  time  in  the  history  of  this  or  any 
other  country  in  which  not  only  beggary  or  vagrancy  were  made  capital  felonies  but 
the  absence  of  regular  employment  (which  might,  it  is  obvious,  be  no  fault  of  the 
party)  was  made  punishable  with  death !  And  there  was  a  similar  measure  under 
Edward  VI.,  and  that,  Burnet  distinctly  states,  was  directed  against  the  vagrant 
monks.  There  is,  therefore,  every  reason  to  believe  that  this  was  directed  against  the 
mendicant  friars,  who  had  preached  against  the  king's  marriage. 
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Thus  far  of  impotent  persons.  It  was  further  provided,  that  if 
any  person  being  ivhole  cmd  mighty  in  body,  and  able  to  labour, 
was  taken  begging,  or  vagrant,  and  could  give  no  reckoning  how 
he  lawfully  got  his  living,  he  might  be  brought  before  a  justice  of 
peace,  high  constable,  mayor,  or  other  officer  of  the  place,  who- 
might  direct  him  to  be  whipped  out  of  the  place  at  the  end  of  a 
cart,  till  his  body  was  bloody :  and  he  was  to  take  an  oath  to  return 
to  the  place  where  he  was  born,  or  where-  he  last  dwelt  before  the 
punishment  for  the  space  of  three  years,  and  there  labour  as  a  true 
man  ought  to  do.  He  was  to  have  a  letter  testifying  the  time  and 
place  of  his  punishment,  whither  he  was  going,  and  what  time  was 
limited  for  such  journey,  within  which  time  he  was  permitted  to 
beg  by  the  way.  As  often  as  he  violated  the  terms  of  this  letter 
he  was  to  be  whipped,  till  he  arrived  at  the  appointed  place  and 
betook  himself  to  labour.  If  the  person  so  whipped  was  idle,,  and 
no  common  beggar,  he  was  to  give  security,  should  the  officer  think 
proper,  for  repairing  to  his  place  of  birth  or  residence  as  before 
mentioned. 

To  secure  the  execution  of  this  regulation,  justices  of  the  peace 
were,  in  their  session,  to  inquire  of  the  defaults  of  towns  in  suffering 
begging,  and  impose  fines  on  the  inhabitants. 

But  no  provision  was  made  for  the-  treatment  of  vagrants  when 
they  arrived  at  the  place  of  settlement,  nor  for  charging  the  in- 
habitants with  the  maintenance  of  the  poor  and  impotent,  or  setting 
to  work  the  valiant  vagabonds.  To  remedy  this,  it  was  ordained 
by  stat.  27  Henry  VIII.,  c.  25,  that  the  public  officers  of  such  places 
should  take  order  for  the  reception  and  support  of  such  as  were 
unable  to  labour,  and  for  the  putting  to  work  such  as  were,  under 
penalty  of  forty  shillings  for  every  month  they  should,  neglect.  For 
this  purpose  they  were  to  gather  alms  with  boxes  every  Sunday, 
holiday,  and  other  festival,  or  otherwise  among  themselves.  All 
persons  passed  away  in  the  above  manner  were  allowed  at  every 
ten  miles  to  call  on  the  constable  of  the  place  to  provide  them  meat, 
drink,  and  lodging,  for  one  night. 

Such  public  officers  were  to  take  up-  all  children  in  every,parish 
within  their  limits  under  fourteen  and  above  five  years  of  age,  that 
were  found  begging  and  in  idleness,  and  appoint  them  to: masters 
of  husbandry,  or  other  crafts  or  labours,  to  be  taught, -and  so  be 
enabled  to  get  their  living ;  and  they  were  to  give  them  some  of 
the  charitable  contributions  to  equip  them  for  such  service.  Such 
as  refused  to  go  to  service,  or  who  departed  from  it  without  reason- 
able cause,  being  above  twelve  and  under  sixteen  years,,  were  to  be 
publicly  whipped. 

Once  in  every  month  the  above  public  officers  were  to  cause  privy 
search  to  be  made,  by  night  or  by  day,  as  they  thought  proper,  for 
vagabonds  and  suspected  persons,  and  all  persons  were  to  assist  in 
such  search.  Those  found  a  second  time  in  a  state  of  vagrancy 
were  not  only  to  be  whipped,  but  to  have  the  upper  part  of  the 


260  HENRY  VIII.  [CHAP.  XXVIII. 

gristle  of  the  right  ear  clean  cut  off ;  which  was  to  be  performed 
by  the  constable,  with  the  assistance  of  a  substantial  inhabitant  of 
the  parish.  For  a  third  offenee  he  was  to  be  committed  to  prison 
by  a  justice,  and  then  indicted  for  wandering  and  loitering ;  and  if 
found  guilty,  he  was  to  suffer  death  as  a  felon  and  enemy  of  the 
commonwealth. 

All  common  doles  were  forbid,  and  no  person  was  to  give  alms 
in  that  or  any  other  way,  but  only  to  the  eommon  boxes  and 
gatherings  before  directed  to  be  made.  Bodies  corporate,  who  by 
their  institution  were  to  distribute  alms  out  of  their  revenue,  were 
now  required  to  give  it,  at  the  usual  times,  in  money  to  such  com- 
mon boxes  and  gatherings  (a) .  The  churchwardens  in  every  parish, 
calling  to  them  six  or  four  of  their  honest  neighbours,  had  authority 
once  a  quarter  to  call  such  collector  before  them  to  give  an  account 
of  money  collected,  and  in  what  manner  it  was  employed :  and  if 
any  was  embezzled  or  misapplied,  he  was  to  be  committed  to  prison 
by  a  justice,  mayor,  or  other  officer  of  the  place,  till  he  restored  the 
said  sum.  An  account  of  all  such  receipts  and  disbursements  was 
to  be  kept  yearly  by  the  minister  or  some  other  honest  man  of  the 
parish  ;  the  book  to  be  in  the  custody  of  the  constables  and  church- 
wardens, two  or  three  of  them,  or  some  other  indifferent  man,  and 
not  the  minister.  There  was  a  penalty  of  twenty  shillings  upon 
parishes  that  neglected  to  promote  public  collections.  The  act 
contains  several  other  clauses,  some  of  which  were  designed  for 
turning  the  course  of  private  charities,  whether  of  monasteries  or 
well-disposed  persons,  to  these  public  boxes  and  gatherings  ;  some 
were  to  save  mendicant  friars  from  incurring  the  penalties  inflicted 
on  beggars  (6),  and  religious  persons  from  any  restraint  on  giving 
to  poor  almsmen  established  in  their  houses,  or  to  casual  travellers, 
or  to  shipwrecked  mariners,  or  other  distressed  objects ;  in  short, 
that  they  might  give  alms  in  such  manner  as  would  not  encourage 
common  begging  and  vagrancy. 

Such  were  the  regulations  made  in  the  reign  of  this  king  for  the 
disposal  of  beggars  and  vagrants.  These  seemed  particularly  to 
deserve  our  attention,  because  they  contain  the  outline  of  the  more 
enlarged  system  for  the  government  of  the  poor,  which  was  so 
much  improved  in  the  next  reigns,  and  finally  settled  in  that  of 
Elizabeth  (c). 

The  laws  made  in  this  reign  relating  to  the  other  branches  of 
the  inferior  orders  of  society,  the  labouring  part,  such  as  journey- 
men, apprentices  (d),  artificers,  need  not  engage  so  much  of  our 

(a)  This  was  the  only  part  of  the  measure  which  at  all  partook  of  the  character  of 
a  provision  for  the  poor,  and,  it  will  be  observed,  that  it  merely  authorised  a  control 
over  the  existing  system  of  voluntary  alms. 

(J)  These  clauses  show  that  they  would,  but  for  such  clauses,  come  under  the  penal 
provisions  of  the  act,  and  the  saving  clauses  were  extremely  inadequate. 

(c)  This  could  only  be  true  of  the  latter  part  of  the  measure,  which  was  of  a  limited 
character,  auxiliary  to  the  main  object — the  punishment  of  vagrancy. 

(d)  These  laws  had  begun  in  this  reign,  and  was  followed  by  similar  laws  in  the  sub- 
sequent reigns.    As  to  apprentices,  there  were  a  score  of  acts,  beginning  with  one  in 
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time ;  because  most  of  them  were  not  of  a  general  import,  but  were 
calculated  for  particular  trades  and  employments  under  particular 
circumstances.  The  wages  of  servants  in  husbandry,  artificers,  and 
labourers,  were  prescribed  by  stat.  6  Henry  VIII.,  c.  3 ;  a  penalty 
was  imposed  on  those  who  took  more  (a)  ;  the  hours  of  work  and  of 
meals  were  also  settled.  No  master  was  to  compel  his  apprentice 
to  engage  by  oath  or  bond  not  to  open  a  shop.  The  exaction  of 
high  fees  for  the  admission  of  apprentices  to  their  freedom  was 
guarded  against.1  These,  with  various  other  provisions  of  a  more 
partial  nature,  were  made  by  parliament. 

Numberless  are  the  provisions  made  in  this  king's  reign  for 
the  protection  and  advancement  of  domestic  trade  and     . .  A    , 

x  /•     .  Tj-ij  j?  Of  trade. 

manufactures.  Instead  of  encouraging  foreigners,  as- 
heretofore,  it  was  now  endeavoured  to  collect  all  mercantile  employ- 
ment into  the  hands  of  natural-born  subjects.  Upon  this  principle 
various  obstructions  were  placed  in  the  way  of  foreigners  who  car- 
ried on  any  trade ;  and  regulations  were  devised  for  better  qualifying 
the  rising  generation.  By  stat.  14  and  15  Henry  VIII.,  c.  2,  no 
stranger  born  out  of  the  king's  obedience,  whether  denizen  or  not,, 
and  using  any  handicraft,  was  to  have  any  apprentice,  nor  more 
than  two  journeymen,  unless  natural-born  subjects.  Strangers  and 
their  wares  were  to  be  subject  to  the  inspection  of  the  wardens  and 
fellowships  of  handicrafts  in  the  city..  Upon  a  petition  of  the  trades- 

the  last  reign,  either  compelling  masters  to  take  apprentices,  or  restricting  them  to. 
a  certain  number.  Thus  by  an  act  of  last  reign  the  worsted  manufacturers  were  to- 
take  apprentices  so  as  not  to  have  above  two  at  a  time  (12  Hen.  VII.,  c.  i.)  So 
in  the  next  reign,  which  was  but  a  continuance  of  this,  none  were  to  make  corslets, 
&c,  but  those  who  had  served  apprenticeships  (5  and  6  Edw.  VI,  c.  xxiv.)  And  again 
in  the  reign  of  Mary,  there  was  a  similar  law  as  to  weavers  (2  P.  and  M.,  c.  xi.) 
And  there  were  many  sueh  statutes  in  the  reign  of  Elizabeth.  Such  statutes  as  to 
apprentices  have  long  been  obsolete,  and  it  is  observable  that  some  of  the  regulations 
they  introduced  were  similar  in  character  to  such  as  have  been  enforced  in  our  own 
times  by  trades  unions.  As  to  artificers,  &c,  the  statutes  passed  in  this  and  the  next 
reigns  (as  that  of  2  and  3  Edw.  VI.,  c.  xv.,  against  artificers  conspiring  to  raise 
wages),  formed  the  original  of  a  long  series  of  statutes  on  such  subjects,  which  have 
been  continued  to  our  own  time. 

(a)  These  attempts  to  regulate  the  rate  of  wages  by  authority  of  statute,  though 
persisted  in  during  the  subsequent  reign,  have  long  been  discontinued..  The  attempt 
in  this  statute  was  to  fix  them  in  the  statute  itself  without  any  provision  for  change ; 
the  effect  of  which  of  course  would  be,  that  as  the  comparative  value  of  money 
declined  (as  at  this  time  it  was  declining)  the  wages  fixed  would  become  by  degrees 
totally  inadequate.  There  had  been  a  statute  in  the  last  reign  fixing  the  rate  of 
wages  for  servants  in  husbandry  at  about  £1  a  year  with  diet  and  clothing ;  and  as  to 
common  artificers,  4d.  a  day  with  diet,  and  6d.  without.  This  indicates  the  import- 
ance of  prices  of  food  as  an  element  in  the  question  of  wages,  and  the  necessity  for 
statutable  enactments  on  that  subject  if  there  were  to  be  any  on  the  other.  And 
accordingly  in  this  reign  there  was  an  act  fixing  the  price  of  meal  at  a  halfpenny  per 
lb.  (24  and  25  Hen.  VIII.)  In  subsequent  reigns  it  was  provided  that  the  justices 
should  yearly  fix  the  rate  of  wages  (5  Eliz.,  c.  iv.,  1  James  I.,  c.  vi.)  And  these  statutes 
got  rid  no  doubt  of  the  difficulty  and  absurdity  of  a  fixed  uniform  rate,  remaining  the 
same  without  reference  to  price.  And  there  were  similar  statutable  rules  to  fix  the 
price  of  beer  (23  Hen.  VIII,  c.  iv.)  So  of  bread,  &c.  The  assize  of  bread  remained 
until  a  much  later  age.  But  as  the  statutes  for  fixing  prices  became  obsolete,  statutes 
for  fixing  wages  in  like  manner  became  so. 

1  Stat.  28  Hen.  VIII.,  u.  5. 
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men  of  London  complaining  of  foreign  artificers,  a  decree  was  made 
an  the  Star  Chamber  in  20  Henry  VIII.,  and  was  confirmed  by  stat. 
21  Henry  VIII. ,  c.  1 6.  By  this,  among  other  things,  it  was  directed, 
that  no  stranger  artificer  should  have  more  than  two  stranger  ser- 
vants ;  but  being  a  householder,  he  might  have  as  many  English 
servants  and  apprentices  as  he  pleased.  Those  not  being  house- 
holders, nor  keeping  a  shop  at  the  time  of  the  act,  were  forbid  to 
keep  any  house,  shop,  or  chamber,  to  exercise  their  craft  or  mystery, 
which  was  only  a  revival  of  a  regulation  made  in  the  reign  of 
Kichard  III.1  This  provision  was  again  renewed  by  stat.  32  Henry 
VIII.,  c.  16,  which  likewise  makes  void  all  leases  of  a  dwelling- 
house  or  shop  to  any  stranger  artificer  not  being  a  denizen ;  nor 
was  such  a  person  thenceforward  to  take  any  lease  on  pain  of  for- 
feiture ;  and  both  lessor  and  lessee  was  to  pay  a  hundred  shillings. 
It  is  remarkable  among  these  jealous  provisions  against  strangers,  it 
was  over  and  over  ordained,  that  such  persons,  not  being  denizens, 
should  be  bound  by  all  the  laws  and  statutes  of  the  realm. 

Among  the  laws  respecting  trade  may  be  reckoned  several 
statutes  for  regulating  the  dress  of  all  ranks  of  persons ;  these  were 
frequently  repealed  and  new  ones  made,  as  experience  successively 
demonstrated  the  difficulty  of  subjecting  such  matters  to  parlia- 
mentary restrictions.2 

Many  other  statutes  were  made  for  the  conducting  of  different 
manufactures  (a),  of  which,  as  well  as  of  the  other  acts  of  this  and 
the  following  reigns,  it  may  be  observed  in  general,  that  they  had 
a  tendency  to  give  preferences  to  corporations  and  fr-aternities,  and 
to  encourage  a  spirit  of  monopoly. 

The  policy  set  on  foot  in  the  last  reign,  of  turning  the  attention 
of  farmers  from  pasturage  to  agriculture,  was  promoted  by  several 
statutes  in  this  reign.  If  any  one  suffered  a  house  of  husbandry 
to  go  to  decay,  or  converted  tillage  into  pasture,  the  immediate 
lord  of  the  fee  was  entitled  to  seize  a  moiety  of  the  offender's  land 
till  the  offence  was  reformed.3 

Before  we  enter  upon  the  laws  relating  to  private  property,  we 
shall  briefly  speak  of  one  or  two  provisions  that  principally  re- 

(a)  These  statutes  were  in  pursuance  of  many  similar  measures  passed  in  previous 
reigns,  and  of  others  in  subsequent  reigns  ;  for  such  measures  continued  to  be  passed 
until  after  the  Stuart  revolution,  and  marked  the  ancient  policy  as  to  trade  and  manu- 
facture which  may  be  called  coercive.  The  general  tenor  and  character  of  these 
measures  was  the  same.  Searchers  were  to  be  appointed  in  particular  trades,  to  see 
if  the  articles  were  properly  made,  and  such  as  were  not  so  were  to  be  seized  and 
forfeited.  Thus  it  was  provided  in  an  act  of  the  last  reign  as  to  brass  wares  (19  Hen. 
VII. ,  c.  vii.),  was  now  in  like  manner  provided  as  to  brass,  tin,  or  pewter  (i  Hen.  VIII. 
c.  vii. ;  25  Hen.  VIII.,  c.  ix.;  32  Hen.  VIII.,  c.  iv.) ;  so  as  to  leather  (27  Hen.  VIII.', 
c.  xiv. ;  5  and  6  Edw.  VI,  c.  iii. ;  1  Mary,  c.  viii. ;  18  Miz.,  c.  ix. ;  1  James  I.,  c.  xxii.)  ; 
so  as  to  cloths  (5  and  6  Edw.  VI,  c.  vi.;  39  Eliz.,  c.  xx. ;  10  Anne,  c.  xvi. ;  1  Geo.  I. 
c.  xvii.) ;  and  so  coopers'  casks  (23  Hen.  VIII,  c.  iv.) ;  so  of  coachmakers'  wares  (1 
James  I.,  a.  xxii.) ;  so  of  many  other  trades  and  manufactures. 

l  Stat,  1  Rich.  III.,  u.  9. 

I  Stat.  6  Hen.  VIII.,  c.  1 ;  7  Hen.  VIII.,  c.  6  ;  24  Hen.  VIII.,  K  13 

'  Stat.  7  Hen.  VIII.,  c.  1,  and  vide  stat.  25  Hen.  VIII.,  c.  13. 


CHAP.  XXVIII.]  ESCHEATORS.  263 

spected  tenures  (a).  The  abuses  probably  introduced  under  the 
late  administration  of  Empson  and  Dudley,  made  it 
necessary  to  add  to  the  number  of  those  acts  that  had  Bacheators- 
already  been  passed  for  the  taking  of  inquisitions  by  escheators 
and  commissioners.1  The  complaint  now  was,  that  sometimes 
untrue  offices  were  found,  sometimes  offices  were  changed,  and 
sometimes  such  were  returned  as  had  never  been  found.  To 
remedy  this  it  was  enacted,  in  the  first  year  of  this  reign,2  that  no 
escheator  or  commissioner  should  return  an  inquisition  or  office 
concerning  lands  or  hereditaments,  unless  found  or  presented  by 
twelve  men,  under  their  seals,  and  indented,  under  penalty  of  £100. 
All  escheators  and  commissioners  were  to  have  lands  of  forty 
marks  per  annum.  Inquisitions  were  to  be  taken  in  an  open 
place,  according  to  the  statutes,  and  every  one  was  to  be  at  liberty 
to  give  evidence  openly  before  the  inquest.  The  jurors  were  to 
have  a  qualification  of  estate  of  forty  shillings  annually.  A  coun- 
terpart of  the  inquisition,  sealed  and  indented,  was  to  remain  with 
the  foreman.     The  inquisition,  when  found,  must  be  received  by 

(a)  The  author  omitted  to  explain  the  connexion  between  inquest  or  inquisition'of 
office  and  the  subject  of  feudal  tenures.  They  were  connected  in  this  way,  that,  as 
a  general  rule,  the  king  or  lord  was  only  entitled  to  lands,  the  property  of  which 
came  to  him  by  escheat  or  forfeiture,  or  the  custody  of  which  came  to  him  by  ward- 
ship, by  means  of  such  inquest,  inquisitions,  or  inquiries  of  office,  as  they  were  called 
(whence  the  phrase  "office  found "),  before  the  sheriff,  escheator,  or  other  proper 
officer  for  taking  such  inquiries.  Even  in  cases  where  the  king  was  in  a  certain 
sense  entitled  without  office  found,  as  where  the  cause  of  forfeiture  itself  was  a  ward, 
as  an  attainder  or  conviction  for  treason  or  felony,  still  an  inquiry  might  be  necessary 
to  ascertain  what  the  lands  were  to  which  the  king  was  to  be  entitled.  Then  there 
were  inquisitions  as  for  forfeitures  by  outlawries.  The  greater  number  of  these 
inquisitions,  however,  were  connected  with  the  subject  of  tenures.  Thus  the  king 
was  entitled  to  have  in  ward  or  guardianship  all  the  lands  of  which  the  tenant  died 
seised,  and  what  they  were  must  be  found  (21  Hen.  VI,  fol.  11).  One  or  two  cases  will 
illustrate  the  nature  and  use  of  an  "  office,"  or  inquiry  by  reason  of  an  office.  If  the 
king  grant  any  land  to  another  without  title,  I  can  enter  or  have  an  assize ;  and  so 
if  the  escheator  enter  to  the  use  of  the  king  ;  contra,  if  office  should  be  found  and 
the  king  then  grant  it  over  ( Year-hook,  35  Hen.  VI.,  fol.  60).  Note,  that  by  a  statute 
(the  statute  of  Lincoln)  if  certain  land  is  seised  in  the  hand  of  the  king  by  the 
escheator  by  virtue  of  his  office,  or  by  another  office,  then  if  another  office  is  found 
for  another,  proving  the  seizure  by  the  king  not  lawful,  and  the  king  makes  away  to 
the  party,  that  the  king  cannot  afterwards  seize  the  land  by  virtue  of  an  office,  or 
without  office,  without  scire  facias  to  him  to  whom  he  delivered  the  land,  i.e.,  to 
enable  him  to  come  forward  and  defend  his  title  if  he  could  (28  Hen.  VI,  fol.  10).  In 
ancient  times  (it  was  said  in  the  last  reign)  the  king  could  have  landwhich  had  escheated 
for  felony  without  an  office  found,  but  it  was  not  so  now,  and  so  the  king  could  not 
seize  the  wardship  of  his  tenant's  heir  and  lands  without  "office  found"  {Keilway, 
17;  12  Hen.  VII.) ;  so,  on  the  other  hand,  there  would  be  an  inquiry  whether  and  when 
the  heir  was  of  full  age,  and  of  what  lands  he  was  entitled  to  "  livery."  It  is  to  be 
observed  that  there  was  a  distinction  between  inquiries  by  virtue  of  an  office  mortate 
officii  and  inquiries  under  writs  or  commissions.  The  distinction  was  drawn  in  the 
first  year  of  the  reign,  probably  just  before  the  above-mentioned  statute  ;  and  it  was 
said  that  an  inquiry  might  either  be  good  by  reason  of  its  being  held  by  virtue  of 
an  office  (as  if  escheated),  or  by  virtue  of  a  writ  (Keilway,  199).  And  the  heir  could 
only  use  livery  of  his  lands  upon  an  inquisition  taken  upon  a  writ  proper  to  the  case, 
the  benefit  of  inquests  found  by  virtue  of  the  office  being  for  the  king  (Ibid.)  And  in- 
quests taken  by  virtue  of  office  were  returned  into  the  exchequer,  those  taken  for  the 
party  into  chancery  (Ibid.,  173.) 

1  Vide  ante,  vol.  ii.  '  Stat.  1  Hen.  VIII.,  u.  8. 
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the  escheator ;  the  clerk  of  the  petty  bag,  or  officer  of  the  ex- 
chequer, if  returnable  there,  was  required  to  receive  the  return 
from  him ;  and  the  clerk  of  the  petty  bag  was  to  certify  a  tran- 
script of  all  inquisitions  into  the  exchequer.  No  one  was  to  be 
escheator  for  more  than  a  year.  All  these  qualifications  were 
enforced  with  penalties. 

The  time  of  traversing  an  inquisition,  which  was  confined  by  a 
former  statute1  to  a  month  after  the  return,  was  enlarged  to  three 
months,  and  all  grants  made  previous  to  that  time  were  to  be  void.2 
By  an  act  of  the  same  session,  all  inquisitions  found  in  the  last 
reign  by  procurement  of  Empson  and  Dudley,  entitling  the  king 
to  tenures  in  capite,  were  allowed  to  be  traversed,  notwithstanding 
the  parties  might  have  sued  livery;  and  it  was  declared  such 
livery  should  not  conclude  them.3 

The  law  of  private  rights  was  affected  by  several  statutes  during 
this  reign,  many  of  which  were  not  less  important  than  those  we 
have  been  relating.  The  statutes  upon  this  head  either  regard  the 
properties  and  incidents  of  estates,  or  the  modes  by  which  they 
may  be  conveyed.  Of  these  the  former  claim  our  first  attention. 
We  shall  begin  with  some  statutes  which  ever  since  have  had  very 
extensive  influence  upon  leases  of  lands. 

It  was  in  consequence  of  the  new  practice  of  suffering  recoveries  (a) 

Terms  for  that  it  was  now  thought  necessary  to  enlarge  a  pro- 
years,  vision,  made  in  the  reign  of  Edward  I.*  to  protect 
termors.  As  that  act  speaks  of  a  lessee  having  action  of  covenant, 
it  was  concluded  that  no  lessees  but  those  by  deed  could  be  pro- 
tected by  it.     The  new  statute  includes  both  leases  by  indenture 

(a)  It  is  difficult  to  understand  what  the  author  intended  by  this  ;  for  if  it  meant 
that  the  use  of  recoveries  was  novel,  it  is  inconsistent  with  the  whole  tenor  of  our 
legal  history,  and  with  the  statute  he  mentions  in  this  very  sentence,  which  shows 
that  they  had  been  so  used  ever  since  the  reign  of  Edward  I. ;  for  in  the  early  part 
of  that  reign  there  was  a  provision  against  feigned  recoveries  by  religious  houses,  and 
also,  as  he  mentions,  a  statute  to  enable  termors  to  falsify  recoveries— that  is,  show 
them  feigned.  And  the  author's  observations  on  the  present  statute  appear  to  indi- 
cate a  very  erroneous  notion  of  its  importance,  as  though  it  had  effected  any  great 
change.  The  truth  is,  that  up  to  the  present  reign  leases  were  rarely  made  without 
deed,  which  was  the  reason  the  old  statute  only  referred  to  such  leases.  And  deeds 
no  doubt  still  continued  to  be  used  to  create  long  terms.  But  shorter  tenancies  for 
years  now  began  to  be  created  by  parole ;  and  hence  the  present  statute  for  their  pro- 
tection from  feigned  recoveries.  As,  however,  it  was  only  required'for  the  protection 
of  the  shorter  and  less  important  terms,  since  all  long  and  important  terms  continued 
to  be  created  by,  and  to  this  day  are  so  created,  and  such  terms  were  already  pro- 
vided for  and  protected,  it  is  obvious  that  the  present  act  could  not  have  had  the 
important  consequences  ascribed  to  it.  It  appears  that  it  was  a  moot-point  whether 
or  not  a  tenant  for  years  could  not  falsify  a  recovery  even  at  common  law.  For  'in 
the  22  Henry1  VII.  we  find  it  reported  that  the  chief  justice  said,  "  that  the  tenant 
for  term  of  years  could  not  falsify  a  recovery,  suffered  by  collusion  between  the  lessor 
and  a  stranger,  to  defrand  of  his  term,  if  he  did  not  come  in  pending  the  recovery 
i.e.,  upon  the  proclamations  which  were  always  made  in  a  real  action,  to  allow  of 
persons  interested  coming  forward  "  {Keilway,  93).  This  implies  that  he  could  come 
in  during  the  recovery  ;  and  the  reporter  adds,  "  and  other  justices  agreed,"  which 
looks  as  if  they  differed.    But  there  was  no  judgment,  and  it  was  a  mere  dictum. 

1  Stat.  8  Hen.  VI.,  c.  10.  »  Stat.  1  Hen.  VIII.,  «  10 
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and  those  without  writing.  As  a  lease  for  years  was  an  interest 
issuing  out  of  and  dependent  on  the  inheritance  and  freehold  of  the 
lessor,  it  derived  all  its  strength  from  the  goodness  of  that  title,  and 
by  it  must  stand  or  fall.  Thus  a  term  lay  at  the  mercy  of  the 
freeholder,  who  now  had  a  method  by  which  he  could  destroy  his 
own  estate — namely,  by  a  fictitious  recovery,  and  so  destroy  the 
interest  of  his  lessee.  This  device  was  often  practised  to  get  rid  of 
tenants  who  had  excited  envy  by  the  great  improvements  they 
had  made,  or  had  any  way  disobliged  their  landlord.  To  prevent 
an  injustice  of  this  kind,  and  at  once  give  stability  to  these  con- 
tracts, and  insure  to  the  cultivator  of  the  soil  the  reward  of  his  toil 
and  expense,  was  an  object  worthy  the  attention  of  parliament. 
It  was  accordingly  ordained,  by  stat.  21  Henry  VIII.,  c.  15,  that 
all  lessees  for  years  should  be  enabled  to  falsify  these  recoveries, 
and  maintain  their  leases  against  the  recoverors  as  against  their 
lessors.  It  was  further  provided,  that  no  statute-merchant,  statute- 
staple,  nor  execution  by  degit,  should  be  made  void  by  any  feigned 
recovery. 

After  this  (a),  a  term  for  years  became  a  permanent  and  certain 
interest,  the  value  of  which  might  be  estimated  by  the  period  of 
time  for  which  it  was  created,  without  calculating  the  contingency 
of  an  untimely  dissolution,  to  which  it  was  before  subject.  Long 
terms,  as  they  could  now  be  purchased  with  safety,  became  more 
common.  They  were  soon  after  this  converted  to  the  purpose  of 
raising  portions  for  children  by  mortgage  or  otherwise  in  family 
settlements ;  and  by  the  aid  of  the  statute  of  uses,  became  the 
object  of  much  of  that  artificial  style  of  conveyancing  which  began 
about  this  time  to  gain  ground. 

When  the  interest  of  lessees  was  protected  against  the  feigned 
recovery  of  the  freeholder,  it  was  thought  equally  expe-  Leases  of 
dient  to  give  them  some  security  against  the  issue  of  a  tenant  in  tail. 
tenant  in  tail,  who,  claiming  by  a  title  paramount  the  ancestor, 
could  avoid  any  leases  made  by  him  for  longer  term  than  his  life. 
A  like  inconvenience  was  felt  in  other  instances  of  leases  made  by 
persons  who  had  only  a  life  estate.  To  remedy  all  this,  the  follow- 
ing provision  was  made  by  stat.  32  Henry  VIII.,  c.  28  (b) :   All 

(a)  This  is  an  error.  The  statute  effected  no  such,  important  alteration  in  the 
nature  of  terma  for  years,  for  it  only  applied  to  such  as  were  not  created  by  deed — 
that  is,  the  shorter  and  less  important  terms  {vide  ante). 

(b)  It  had  been  held  in  the  last  reign  in  several  cases,  and  also  in  the  present,  that 
a  parson  could  lease  his  rectory  for  term  of  years  by  parole,  and  that  the  lessee  should 
have  the  tithes  and  offerings,  for  they  were  incident ;  and  the  lease  was  good,  although 
there  was  no  house,  and  only  the  church  and  cemetery  (15  Men.  VII.,  f ol.  8  ;  16  Hen. 
VII.,  fol.  3  ;  19  Men.  VIII,  fol.  12).  So  an  abbot  could  lease  without  deed  for  his 
own  life ;  and  if  the  lease  were  beyond  his  life,  and  the  successor  received  rent,  it 
was  affirmed  (21  Edw.  IV.,  fol.  5) ;  and  the  abbot  and  convent  could  lease  for  term 
of  life  by  deed  (5  Edw.  IV.,  fol.  43).  With  regard  to  bishops,  it  was  held  that  if  a 
bishop  leased  for  term  of  life,  it  was  not  void,  but  voidable  by  his  successor,  and 
would  be  affirmed  by  receipt  of  rent ;  and  so  of  lease  for  years,  for  the  bishop,  it  was 
said,  had  the  fee-simple,  and  so  the  lease  would  not  be  void  ;  but  it  was  otherwise, 
it  was  said,  of  a  parson,  for  he  had  not  the  fee-simple,  which  was  in  abeyance,  and 
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leases,  says  that  statute,  made  by  indenture  for  years  or  for  life, 
by  any  person  seised  in  fee  or  in  tail,  in  his  own  right,  or  in  the 
right  of  his  church  or  wife,  or  jointly  with  his  wife,  shall  be  good 
and  effectual  in  law,  the  same  as  if  the  lessor  was  seised  in  fee- 
simple,  provided  they  are  made  under  the  following  circumstances : 
if  they  are  not  made  to  any  lessee  having  an  old  lease  (unless  the 
old  lease  be  expired,  or  surrendered  within  a  year  next  after  the 
making  of  the  new  one),  and  if  they  are  not  made  in  reversion. 
It  was  also  required  that  the  land  should  have  been  most  commonly 
letten  to  farm,  or  occupied  for  the  last  twenty  years ;  that  the  lease 
be  not  made  without  impeachment  of  waste,  nor  be  for  above 
twenty-one  years,  or  three  lives ;  and  that  there  be  reserved  yearly 
so  much  rent  as  had  been  most  accustomably  paid  for  the  last 
twenty  years.  Moreover,  where  the  inheritance  belongs  to  the 
wife,  she  must  be  a  party,  and  the  rent  reserved  to  the  husband 
and  wife  and  her  heirs,  according  to  the  estate  she  has ;  and  the 
husband  is  not  in  any  case  to  alien  such  rent  any  longer  than 
during  the  coverture  otherwise  than  by  fine.1  No  act  of  the  hus- 
band during  the  coverture  shall  cause  a  discontinuance,  or  be  any- 
wise prejudicial  to  the  wife  or  her  heirs.  It  was  provided2  that 
this  act  should  not  be  construed  as  giving  a  power  to  any  parson  or 
vicar  to  make  leases  of  his  land,  tithes,  or  other  profits  belonging 
to  his  church,  otherwise  than  he  could  at  common  law. 

This  is  the  substance  of  what  has  since  been  called  the  Enabling 
Statute,  because  it  empowered  certain  persons  to  make  such  leases 
as  they  could  not  before  make ;  and  it  is  so  called  in  contradistinc- 
tion to  some  acts  passed  in  the  reign  of  Queen  Elizabeth,  which 
imposed  certain  restraints  on  church  leases,  and  are  thence  called 
the  Restraining  Statutes. 

The  interest  of  lessors  and  lessees  came  under  the  contemplation 
of  the  legislature  in  another  point  of  view.  This  was  occasioned 
by  the  dissolution  of  religious  houses  (a),  which  gave  rise  to  a  pro- 
vision calculated  not  only  to  remove  an  inconvenience  which  was 
particularly  felt  at  that  time,  but  such  as  would  increase  daily 
while  a  disposition  and  power  to  alien  land  prevailed.  Covenants 
in  leases,  like  other  covenants,  could  only  operate  between  the 
parties  and  their  privies ;  that  is,  those  who  were  heirs  or  execu- 

tberefore  his  lease  beyond  his  own  life  was  void  (5  Edw.  IV.,  fol.  105)  ;  and  so,  says 
Burke,  it  was  agreed  by  all  the  judges  in  the  2  Edward  VI.  (Bro.  A  br.,  Lease,  fol.  33). 
It  had  been  held  in  this  reign  that  tenants  for  life  and  the  reversioner  should  join  in 
lease  for  life  (27  Hen.  VIII.,  fol.  13). 

(a)  This  has  already  been  mentioned  in  the  introductory  note  as  a  remarkable 
instance  of  the  remote  and  indirect  causes  which  often  lead  to  legislation  or  altera- 
tions in  the  law.  The  greater  part  of  the  lands  held  by  the  religious  houses  were  let 
on  lease ;  and  the  statute  recites  that  divers  as  well  temporal  as  ecclesiastical  and 
religious  persons  have  made  leases  of  manors,  lands,  farms,  4c,  containing  covenants, 
conditions,  and  agreements  to  be  performed  on  the  part  of  the  lessees,  as  well  as  on 
the  part  of  the  lessors ;  and  that  by  the  common  law  no  stranger  to  any  covenant  or 
condition  could  take  advantage  of  it,  but  only  such  as  be  parties  or  privies  thereunto 
(i.e.,  privies  in  blood  or  in  estate),  by  reason  whereof  all  granters  of  reversions,  as 

1  Sect.  6.  2  Ibid.  4. 
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tors  to  the  covenantors  or  the  covenantees ;  so  that  grantees  of 
reversions  of  lands  held  of  religious  houses,  who  were  now  a  very 
considerable  body  among  the  landholders  of  the  kingdom,  could 
not  avail  themselves  of  the  benefit  of  covenants  in  leases  granted 
to  their  tenants  ;  and  tenants,  on  the  other  hand,  were  deprived  of 
advantages  stipulated  by  their  former  landlords.  The  first  provi- 
sion on  this  head  was  stat.  31  Henry  VIII.,  c.  13,  which  gave  to 
the  king  all  advantage,  whether  of  covenants,  conditions,  or  the 
like,  as  the  lessor  would  have  had.  By  stat.  32  Henry  VIII.,  c.  34, 
this  was  extended  to  the  grantees  of  the  king ;  and  further,  to  make 
this  equitable  remedy  universal,  mutual  redress  is  given  in  all 
cases  of  landlord  and  tenant,  where  the  former  grants  his  reversion 
to  another. 

A  defect  of  the  old  law  respecting  executors  was  supplied  in  the 
same  sessions  by  stat.  32  Henry  VIII.,  c.  37.  The  executors  of 
persons  seised  of  rents  could  not,  any  more  than  their  heirs,  recover 
the  arrearages  which  had  accrued  in  the  testator's  lifetime  (a). 
This  act  provides,  that  the  executors  and  administrators  of  any 
person  seised  in  fee-simple,  in  tail,  or  for  life,  of  rents  or  fee-farms, 
may  have  an  action  of  debt,  or  distrain  for  all  arrears  due  at  the 
death  of  his  testator,  or  intestate ;  as  may  a  husband,  seised  as 
aforesaid  in  right  of  his  wife,  after  the  death  of  his  wife,  for  the 
like  rents  or  fee-farms  due  and  unpaid  in  her  life  ;  and  a  person 
seised  during  the  life  of  another,  after  the  death  of  cestui  que  vie, 
and  so  may  his  executors  or  administrators. 

An  alteration  made  respecting  joint-tenancy  and  tenancy  in  com- 
mon seems  dictated  by  the  necessities  of  a  commercial  people.  The 
idea  of  property  possessed  by  two  or  more  persons,  where  each  has 
in  him  the  entire  whole,  and  every  parcel  of  that  whole,  as  joint 
tenants  are  said  to  have,  is  a  subtilty  in  jurisprudence  which  savours 

well  as  the  king's  granters  of  lands,  &c,  of  late  belonging  to  monasteries  and  other 
religious  houses,  dissolved  or  suppressed,  be  excluded  to  have  any  action  against  the 
lessees  which  the  lessors  might  have  had  for  breaches  of  the  covenants ',  and  then  it 
enacted  as  above  stated.  Under  this  act  it  was  held  in  the  reign  of  Elizabeth  that 
covenant  lay  against  the  assignee  upon  a  covenant  which  ran  with  the  land  (as  to 
repair  the  premises) ;  but  otherwise  if  it  were  a  covenant  of  a  different  nature,  as  to 
erect  a  new  house.  It  was  also  held  that  in  such  case  the  assignee  was  not  liable  for 
a  breach  of  covenant  which  had  happened  previous  to  the  assignment,  i.e.,  provided 
it  was  a  covenant  which  did  not  "run  with  the  land"  (Hyde  v.  The  Dean  and 
Chapter  of  Windsor,  37  Miz. ;  Cro.  Eliz.,  457  ;  et  vide  Cro.  Eliz.,  600,  863  ;  Cro.  Jac, 
305 ;  Cro.  Cor.,  24,  137 ;  3  Coke's  Reps.,  163  ;  5  Coke's  Reps.,  116  ;  Dyer,  fol.  68, 131, 
309  ;  Mon.,  876  ;  Golds.,  175 ;  Plowd.,  175). 

(a)  By  the  common  law  in  case  of  rent,  whether  rent-service  or  rent-charge,  while 
the  rent  continued  of  any  freehold  estate,  no  action  of  debt  lay  for  the  arrears.  But 
if  the  particular  estate  in  the  rent  determined,  the  executors  could  have  an  action  of 
debt  for  the  arrears  (Ognell's  Case,  4  Coke's  Reps.,  49) ;  that  is,  when  the  freehold 
estate  in  the  rent  determined.  This  statute  gives  the  executors  remedy  by  action  or 
distress  for  any  arrears  of  the  rent  accrued  at  the  time  of  the  death  of  the  party  en- 
titled. The  8  Anne,  u.  xiv.,  reciting  that  no  action  of  debt  lay  against  tenant  for  life 
or  lives,  for  any  arrears  of  rent  during  the  continuance  of  such  estate  for  life,  enacted, 
that  any  person  having  such  rent  in  arrear,  on  any  lease  for  life,  might  bring  an 
action  of  debt  for  the  arrears.  But  it  has  been  held  that  this  only  applied  to  rent  on 
lease,  not  rent  charged  by  deed  or  devise  (2  Williams,  Saunders,  303,  18). 
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muck  of  the  age  in  which  it  was  conceived  (a).  That  every  parcel 
of  this  undivided  whole  should  survive  to  the  longest  liver,  was, 
perhaps,  no  more  than  a  consequence  of  the  original  refinement. 
But  this  consequence  was  found  very  prejudicial  to  credit ;  as  pro- 
perty, that  should  satisfy  demands  on  the  estate  of  the  deceased, 
was  absorbed  by  a  stranger,  whose  only  merit  was  the  fortune  of 
having  survived  his  joint-owners.  The  unity  of  possession  between 
tenants  in  common,  likewise,  though  not  subject  to  the  doctrine  of 
survivorship,  had,  however,  its  inconveniences,  to  which  a  clear  and 
several  estate  was  not  liable  (5).  These  estates  we  have  seen  were 
divisible  only  by  the  consent  of  the  parties ; 1  and  it  was  now 
thought  desirable,  that  means  should  be  provided  for  compelling 
those  who  might  unreasonably  withhold  their  consent.  It  was 
accordingly  enacted,  by  stat.  31  Henry  VIII.,  c.  1,  that  joint- 
tenants,  and  tenants  in  common,  of  any  estate  of  inheritance,  in 
their  own  right,  or  in  right  of  their  wives,  may  be  compelled  to 
make  partition,  by  writ  de  partitione/aciendd,  to  be  devised  in  the 
chancery,  in  like  manner  as  coparcenors  are  compellable  by  the 
common  law.  As  this  act  was  confined  to  estates  of  inheritance, 
the  provision  of  it  is  extended,  by  stat.  32  Henry  VIII.,  c.  32,  to 
tenants  for  life  and  years  ;  and  also  where  one  person  has  an  estate 
for  life  or  years  jointly,  or  in  common  with  another  who  has  an 
estate  of  inheritance  or  freehold. 

A  piece  of  old  law  relating  to  entry  on  land,  and  the  tolling  of 
entry  by  a  discent, 2  underwent  an  alteration  which  has  prevented 
some  of  the  injustice  which  used  to  follow  from  that  notion.  It 
was  hard  that  a  disseisor,  because  he  died  seised,  should  thereby 
entirely  deprive  the  injured  person  from  making  his  entry,  and 
pursuing  his  legal  remedy  upon  it ;  but  oblige  him  to  resort  to  a 
more  tedious  proceeding.  It  was  therefore  enacted,  by  stat.  32 
Henry  VIII.  c.  33,  that  the  dying  seised  of  such  disseisor  shall  not 
be  deemed  a  discent  in  law,  so  as  to  toll  the  entry  of  the  disseisee, 
or  his  heirs,  unless  the  disseisor  had  been  in  peaceable  possession 
for  five  years  after  the  disseisin. 

(a)  Thus  Littleton,  s.  322,  and  Co.  Litt.,  s.  323.  "  Albeit,  one  tenant  in  common 
takes  the  whole  profits,  the  other  hath  no  remedy  by  law  against  him,  for  the  taking 
of  the  whole  profits  is  no  ejectment.  But  if  he  drive  out  of  the  land  any  of  the  cattle 
of  the  other  tenant  in  common,  or  do  not  suffer  him  to  enter  or  occupy  the  land,  this 
is  an  ejectment  or  expulsion,  whereupon  he  may  have  an  ejectment  for  the  moiety, 
and  recover  damages  for  the  entry,  but  not  for  the  mesne  profits  ;  and  thus  one 
tenant  in  common  could  not  have  an  action  of  trespass  against  the  other"  (Bro.  Abr., 
Tenants  in  Common,  &c,  fol.  14,  S.  P.  ;  Haywood  v.  Dairies,  Salk.,  4).  Nor  account, 
.  even  though  the  other  was  his  bailiff  ( Year-book,  17  Edw.  II.,  552).  So  a  tenant  in 
common  could  not  be  a  disseisor  without  an  actual  ouster  of  his  companion  (2  Ibid., 
391,  Goodtille  v.  Tombs,  3  Wilson,  118). 

(j>)  So  Litt.,  s.  313  :  "  If  two  be  possessed  of  chattels  personal  in  common,  and  one 
take  the  whole  to  himself,  out  of  the  possession  of  the  other,  the  other  has  no  remedy 
but  to  take  this  from  him  who  hath  done  the  wrong,  to  occupy  in  common  when  he 
can  see  his  time."  So  Coke's  Litt.  200  :  "  If  one  tenant  in  common  takes  all  the 
chattels  personal,  the  other  has  no  remedy  by  action  ;  but  he  may  take  them  again." 
So  Brown  v.  Hodges,  Salk.,  290  ;  Fox  v.  Hanbury,  Comp.,  448. 

1  Vide  ante,  vol.  ii.  a  Ibid. 
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Some  changes  were  made  in  the  law  of  estates  by  the  two  fol- 
lowing acts.  By  stat.  31  Henry  VIII.,  c.  3,  it  was  ordained,  that 
certain  lands  in  Kent,1  which  descended  according  to  the  custom 
of  gavelkind,  should  thenceforward  be  descendible  as  common  law 
estates ;  the  other  was,  an  act  which  put  some  further  restrains 
upon  gifts  to  superstitious  uses. 

There  were  some  gifts  of  land,  which,  not  being  within  the 
statutes  of  mortmain,  had  very  much  increased.  It  Gifts  to  super- 
was  thought  expedient  to  restrain  these  alienations,  stitious  uses, 
as  equally  prejudicial  to  the  community  with  those  in  mortmain  (a). 
This  was  done  by  stat.  23  Henry  VIII.,  c.  10,  which  makes  void 
all  dispositions  of  land  to  the  use  of  parish  churches,  chapels, 
churchwardens,  guilds,  fraternities,  commonalties,  companies,  or 
brotherhoods,  erected  for  devotion,  or  by  common  assent,  without 
incorporation ;  and  also  dispositions  to  the  intent  to  have  obits  per- 
petual, or  service  of  a  priest  for  ever,  or  for  sixty  or  eighty  years. 
As  the  age  became  enlightened,  gifts  of  this  kind  were  viewed  with 
a  less  favourable  eye  (6).     These  sentiments  concurring  with  the 

(a)  And  it  was  altogether  done  away  with  by  the  Eeal  Property  Act,  3  &  4  Wil- 
liam, c.  xxvii. 

(4)  The  mischief  of  mortmain,  as  originally  understood,  was  the  diminution  of 
feudal  or  military  services ;  but  as  to  feudal  military  service,  it  was  becoming  obso- 
lete, having  been  commutedinto  money  payments ;  and  as  to  other  feudal  profits,  the 
legal  holders  of  the  lands  remained  liable  to  them,  whatever  the  uses  to  which  they 
held,  and  which  only  bound  themselves  in  equity.  The  truth  is,  that  the  original 
mischief  of  mortmain,  whatever  it  was,  had  become  itself  obsolete,  and  the  real  object 
of  this  statute  was  to  prepare  the  way  for  the  confiscation  of  all  the  chantry  lands, 
as  they  were  called,  the  first  step  towards  the  suppression  of  religious  houses.  This 
act,  it  will  be  observed,  was  of  the  23d  year ;  the  lesser  houses  were  suppressed  in 
the  27th  year,  the  others  in  the  32d,  and  the  chantries  in  the  37th  year.  The  present 
act  appeared  to  be  directed  against  future  endowments  of  the  nature  indicated,  but 
that  was  only  a  prelude  to  the  confiscation  of  the  existing  endowments.  The  statute 
appeared  to  put  the  mischief  of  mortmain  upon  the  perpetuity  of  the  endowments, 
and  which,  no  doubt,  is  an  objection  to  those  who  desire  to  alienate  them.  But 
when  it  is  borne  in  mind  that  all  the  land  held  by  them  or  any  other  of  the  religious 
establishments  were  let  on  leases  which,  by  securing  to  the  tenants  permanence  of 
possession,  tended  to  encourage  cultivation  and  promote  agriculture,  it  is  difficult  to 
see  what  in  those  days  could  be  the  mischief  from  the  perpetuity  of  the  endowments. 
The  statute  puts  the  objection  to  them  upon  no  other  grounds.  It  recited  that  by 
reason  of  conveyances  made  of  trusts  of  lands  to  the  use  of  parish  churches,  chapels, 
guilds,  fraternities,  or  companies,  erected  of  devotion,  or  by  common  assent  of  the 
people,  without  any  corporation,  and  by  reason  of  acts  made  to  these  uses,  or  to  the 
use  and  intent  to  have  obiis  perpetual  or  a  continual  service  of  a  priest  for  ever, 
there  groweth  the  like  losses  and  prejudice  as  a  case  where  lands  be  aliened  into 
mortmain.  The  perpetuity  was  secured,  it  will  be  seen,  by  means  of  trusts  and  uses 
— that  is,  by  conveyance  of  lands  to  persons  in  trust,  or  for  the  use  of  such  and  such 
purposes,  almost  always  including  prayers  for  the  souls  of  the  donors  or  obits.  And 
many  were  exclusively  called  chantries — that  is,  endowments,  not  for  the  support  of 
divine  service,  but  in  order  to  secure  the  personal  benefits  of  such  divine  service  for 
the  souls  of  the  donors  or  their  relations,  according  to  the  doctrine  of  the  Eoman 
Catholic  Church  as  to  the  power  of  the  priest  who  offered  a  mass  to  effect  an  appro- 
priation of  the  benefit  of  mass,  by  virtue  of  his  intention,  to  any  particular  persou. 
The  object  of  these  endowments  was  to  secure  the  personal  benefit  of  this  appropria- 
tion for  the  souls  of  the  donors  (or  the  soul3  of  persons  designated  by  the  donors)  in 
perpetuity.  Endowments  of  chantries  or  masses  for  the  dead  are  frequently  intro- 
duced all  through  the  Year-books.      Thus  in  the  reign  of  Henry  IV.  there  were 

1  Vide  ante,  vol.  ii. 
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designs  of  the  enterprising  prince  upon  tlie  throne,  contributed 
towards  the  general  attack  which  was  soon  after  made  on  one 
branch  of  such  institutions,  the  religious  houses.  These  reposi- 
tories, where  so  much  wealth  had  been  accumulating  for  ages, 
were  broken  open,  in  pursuance  of  stat.  27  Henry  VIII.,  c.  28,  and 
stat.  32  Henry  VIII.,  c.  34,  and,  happily,  their  contents  were  once 
more  permitted  to  mix  in  the  national  circulation. 

Next  to  the  laws  respecting  the  nature  and  properties  of  estates, 
we  proceed  to  those  which  related  to  the  conveyance  of  them. 

several  cases  as  to  cessavit,  or  the  writ  by  which  the  founder  or  hia  heirs  could  re- 
cover the  land  or  pasture  of  the  endowment  (7  Hen.  IV.,  fol.  20;  12  Hen.  IV.,  fol. 
24).  In  a  case  relating  to  some  foundation  at  Gloucester,  it  was  said  that  in  cessavit 
of  masses,  where  a  man  could  not  tender  arrears,  yet  it  should  be  in  the  discretion  of 
the  court  to  fix  some  sum  certain  to  be  paid  to  the  plaintiff  in  satisfaction  of  the 
masses  (14  Hen.  IV.,  fol.  3,  4).  It  is  to  be  observed  that  the  essence  of  these  endow- 
ments lay  in  their  perpetuity,  in  order  to  secure  the  perpetual  benefit  of  the  masses  for 
the  souls  of  the  donors  or  founders.  And  this  required  the  aid  of  legal  sanction  and 
incorporation.  The  king  alone  could  grant  a  license  to  found  a  chapel  or  a  chantry 
(Year-book,  21  Edw.  IV.,  fol.  46).  The  license  of  the  pope  was  not  sufficient.  The 
king  alone  could  grant  license  to  alienate  lands  in  mortmain — that  is  to  say,  to  any 
spiritual  persons  or  ecclesiastical  corporations.  The  king's  courts  alone  could  deter- 
mine on  the  right  of  presentation  to  benefices,  and  the  Tear-books  were  full  of  cases 
of  quare  impedit,  to  try  the  right  of  presentation.  The  writ  of  qua/re  impedit  was  the 
proper  remedy,  even  for  a  church  newly  founded,  without  presentment  ( Year-booh, 
21  Edw.  IV.,  fol.  3).  And  so  as  to  the  right  of  presentation  to  all  ecclesiastical 
offices,  masterships  of  colleges  or  hospitals,  &c.  (11  Edw.  IV. ,  fol.  4),  chaplaincies  to 
chantries  (13  Edw.  IV.,  fol.  3).  Thus  the  endowments  of  these  chantries  were  recog- 
nised by  law  as  corporations,  with  that  capacity  of  perpetual  succession  which  was 
essential  to  the  fulfilment  of  their  objects.  Guilds  and  fraternities  required  a  special 
incorporation  to  allow  of  this  ;  but  in  the  case  of  a  chantry,  the  foundation  would  be  by 
endowment  of  the  priest  and  his  successors,  and  that  would  be  good  tenure  to  his 
successors,  and  not  to  his  heirs  ( Year-booh,  20  Edw.  IV.,  fol.  21).  These  chantries, 
therefore,  were  corporations,  whether  in  the  case  of  a  single  priest  thus  endowed, 
or  in  a  case  where  there  were  several  so  endowed  by  the  name  of  the  master 
and  chaplains  of  a  chapel  or  chantry  (21  Edw.  IV.,  fol.  19  ;  21  Edw.  IV.,  fol. 
75,  76).  The  patronage  or  appointment  of  these  chantry  priests  was  recognised 
and  protected  by  law,  and  quare  impedit  could  be  maintained  for  a  chantry 
(Paston,  /.,  9  Hen.  VI.,  fol.  17  ;  Sedwich's  Case,  1  Hen.  VII.,  fol.  19).  In 
the  reign  of  Edward  IV.,  a  case  had  occurred  in  which  the  subject  was  elaborately 
argued  ;  and  it  was  held  that  the  essence  of  such  endowments  was  perpetuity.  It 
was  a  case  in  which  land  was  held  in  pure  and  perpetual  alms  (en  pure  et  perpetual 
almoigne) ;  and  it  was  argued  that  it  was  held  of  the  donor  and  his  heirs,  for  that 
they  alone  were  entitled  to  the  benefit  of  the  services  ;  and  although  they  had  no 
temporal  services,  yet  they  had  other  services,  which  counteracted  such  service  and 
were  of  great  value — viz.,  prayers.  It  was  said,  however,  that  if  the  services  were  not 
performed  they  had  no  remedy ;  for  if  the  convent  did  not  pray  for  the  donor  and 
his  heirs,  they  could  not  distrain  the  abbey,  nor  have  writ  of  cessavit.  And  it  was 
also  said,  that  if  all  the  monks  were  to  die,  the  donor  or  his  heir  could  not  recover 
the  land ;  for  the  gift  was  perpetual,  and  with  the  intent  that  it  should  not  fail. 
When  the  succession  failed,  it  was  said,  the  gift  determined  ;  but  the  chief  justice 
said  it  did  not  fail  merely  because  the  monks  died,  or  left  the  house,  for  others  could 
be  found.  So  that  the  house  and  its  divine  services  could  be  well  kept  up ;  so  that 
the  land  could  no  more  be  recovered  because  the  monks  died,  than  the  land  of  a 
parsonage  could  because  the  parson  died.  And  though  all  the  monks  should  be  dead 
yet  the  service  was  only  in  suspense,  until  other  monks  should  be  found.  And  it 
was  also  said  that  if  lands  should  be  given  in  puram  et  purpetuam  eleemosynam  ;  that 
if  the  convent  would  not  pray  for  the  donor,  he  could  not  have  writ  of  cessavit,  unless 
the  land  should  be  given  for  special  services,  as  to  chant  certain  masses,  or  to  hold 
anniversaries  or  obsequies,  but  not  if  given  generally  ( Year-booh,  1  Edw.  I V.,  fol.  12). 
In  the  reign  of  Henry  VII.,  a  case  arose  in  which  the  king,  by  his  letters-patent,  had 
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Several  regulations  were  made  for  the  confirmation  of  fines  and 
recoveries,  as  assurances  of  land ;  and  some  of  a  very  parcticular 
kind  were  made  for  the  better  ordering  of  uses  and  wills. 

The  application  which  had  lately  been  made  of  common  recoveries, 
rendered  them  a  very  interesting  object  of  parliamentary   of  common 
notice.     As  they  were  become  a  common  assurance  of    recoveries, 
estates,  they  began  to  deserve  every  support  which  could  be  given 
them.     It  was  common  to  suffer  recoveries  of  land  for  the  perfor- 

granted  to  a  man  that  he  might  give  twenty  marts  of  annual  rent  to  a  certain  chaplain, 
to  celebrate  the  divine  mysteries  in  such  a  place,  for  the  good  estate  of  it,  and  for  the 
souls  of  certain  persons,  as  it  might  ordain,  "juxta  ordinationem  ipsius  A."  It  was 
objected  that  it  appeared  to  imply  an  incorporation,  and  also  a  license  to  take  land  in 
mortmain,  and  that  it  could  not  he  both,  and  that  there  was  no  corporation  in  exist- 
ence ;  and  further,  that  the  king  purported  to  convey  his  power  of  incorporation  to  a 
subject,  &c.  But  it  was  held  that  the  license  and  the  incorporation  might  be  at  the 
same  time,  and  in  the  same  grant  ;  and  that  the  words  "juxta  ordinationem,"  &c, 
should  take  effect,  not  as  an  incorporation,  but  to  regulate  the  masses,  and  how  he 
would  have  his  obits  by  succession,  &c.  {Year-hook,  2  Hen.  VII.,  fol.  14).  It  will  be 
observed  that  succession,  and  therefore  incorporation,  were  necessary  to  carry  out  the 
objects  of  those  endowments,  and  that  it  could  only  be  by  royal  grant.  That  the 
perpetuity  of  these  endowments  had  been  obtained  was  abundantly  established  by 
numerous  cases  in  the  books.  Thus,  in  the  late  reign,  there  was  a  case  in  which,  as 
long  ago  as  the  reign  of  Henry  III.,  a  fine  had  been  levied  to  secure  the  offering  o£ 
masses,  which,  it  appeared,  had  been  kept  up  ever  since  (16  Hen.  VII.,  fol.  9).  There 
were  also  similar  laws  in  the  last  reign  (10  Hen.  VII.,  fol.  14).  These,  however,  were 
the  chantries  ;  that  is,  endowments  entirely  for  masses  for  the  donors  or  others  to  be 
benefited.  There  were  a  vast  number  of  other  endowments  of  a  mixed  nature ;  that 
is,  for  the  use  of  a  church  or  chapel  or  hospital,  or  some  other  religious  or  charit- 
able object,  with  the  obligation  superadded  of  obits  or  prayers  for  the  souls  of  the 
donors  or  others.  The  statute  applied  to  all  such  endowments  in  perpetuity,  whether 
chantries  or  charities,  and  restrained  others  for  the  future.  They  were  speedily  sup- 
pressed by  all  sorts  of  ways,  and  the  37  Henry  VIII.  declared  the  crown  to  be  in 
possession.  It  is  to  be  observed  that  this  act  only  applied  to  future  endowments  ; 
that  is,  such  as  might  be  created  after  the  passing  of  the  act.  But,  as  it  became 
obvious  from  the  present  act,  and  from  the  acts  of  the  27th  year  suppressing  the 
religious  houses,  that  it  was  intended  to  suppress  all  these  endowments,  it  appears 
that  the  founders  and  donors,  or  their  heirs,  had  begun  to  resume  possession  of  the 
lands  in  order  to  prevent  their  confiscation.  In  consequence  of  this,  the  37  Henry 
VIII.,  c.  iv.,  a  bill  for  colleges  and  chantries,  reciting  this,  proceeded  to  give  them  all 
to  the  king.  The  1  Edward  VI. ,  c.  xiv.,  made  further  provision  with  the  same  object, 
and  commissions  might  be  issued  by  the  crown  to  ascertain  what  were  chantry  lands 
within  the  scope  of  the  act ;  that  is,  lands  given  for  the  perpetual  maintenance  of 
priests  to  offer  prayers  for  the  souls  of  the  donors.  This  was  entirely  different  from 
endowments  for  the  support  of  divine  service  or  other  religious  or  charitable  uses  ; 
and  hence  it  was  held,  in  a  case  where  lands  were  given  to  certain  persons  and  their 
heirs  upon  trust  to  erect  a  free  school  and  maintain  so  many  poor  men,  that  this  was 
not  within  the  statute  23  Henry  VIII.,  which  only  restrained  "  superstitious  uses  " 
(Cro.  Eliz.,  288).  It  was  afterwards  held  that  it  was  not  the  intention  of  the  act  to 
extend  to  good  and  charitable  uses  ;  that  is,  for  the  support  of  schools,  or  hospitals, 
or  colleges,  or  almshouses  ;  but  only  to  take  away  such  superstitious  uses  as  to  pray 
for  souls  supposed  to  be  in  purgatory,  and  the  like  ;  and  not  to  prohibit  the  erecting 
of  grammar  schools  and  relief  for  poor  men  ;  for  no  time  was  so  barbarous  as  to 
abolish  learning  and  knowledge,  nor  so  uncharitable  as  to  prohibit  relieving  the  poor  ; 
for  almost  all  the  lands  belonging  to  towns  or  boroughs,  not  incorporate,  were  con- 
veyed to  several  inhabitants  of  the  parish  and  their  heirs  upon  trust  and  confidence  to 
employ  the  profits  to  such  good  uses  as  defraying  the  taxes  of  the  town,  repairing  the 
church,  maintaining  the  poor  of  the  parish,  or  supporting  other  charges  of  the  parish ; 
and  it  would  be  dishonourable  to  the  law  to  make  such  uses  void  (Porter's  Case,  1 
Coke's  Reps.  24 ;  Magdalene  College  Case,  11  Coke).  But  this  was  held  long  afterwards, 
and  was  little  regarded  in  the  present  reign. 
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mance  of  wills,  for  surety  of  jointures,  and  other  estates ;  and  as 
such  recoveries  were  had  by  mere  consent  and  agreement,  as  a 
conveyance  of  the  title,  it  was  held,  that  as  the  recoverors  came  in 
merely  under  the  estate  of  the  recoverees,  they  had  no  power  by 
law  to  compel  the  attornment  of  the  tenants,  nor  could  they  obtain 
their  rents  and  services  by  distress  or  action ;  and  where  an  ad  vow- 
son  was  appendant,  and  an  avoidance  fell,  they  had  no  remedy  for 
a  disturbance.  They  are  therefore  enabled  by  stat.  7  Henry  VIII., 
c.  4,  to  distrain,  and  make  avowries  for  rents,  services,  and  customs, 
and  bring  a  quare  impedit,  as  those  persons  against  whom  the 
recovery  was  had'  might  have  done.  This  act  was  confined  to  dis- 
tresses and  avowries  for  rents,  services,  and  customs.  As  a  recoverer 
could  not,  upon  this  statute,  have  an  action  of  debt  against  a  lessee 
for  years,  nor  waste  against  a  tenant  for  life,  or  years,  these  defects 
are  cured  by  stat.  21  Henry  VIIL,  c.  15,  and  such  actions  are  given 
in  the  same  manner  to  the  recoverer  as  the  lessor  might  have  had 
them. 

This  provision  as  to  avowries  was  of  use  where  the  tenant  was 
known  ;  but  it  often  happened  that,  by  secret  conveyances  to  uses, 
lords  were  at  a  loss  on  whom  to  make  their  avowries ;  the  owner- 
ship of  the  land  often 'passing  without  any  notice,  or  sign  of  aliena- 
tion. It  was  for  this  reason  enacted,  by  stat.  21  Henry  VIIL,  c. 
19,  that  lords  distraining  may  avow  on  the  land,  as  in  land  within 
their  fee,  or  seigniory,  without  naming  or  making  avowry  on  any 
person  in  certain.  As  the  statute  uses  the  word  may,  lords  have 
their  election  to  avow  according  to  the  statute,  or  as  they  before 
did  at  common  law.1 

To  return  to  the  provisions  made  respecting  common  recoveries(a). 
It  was  declared  by  stat.  32  Henry  VIIL,  c.  31,  that  a  recovery 
of  land  had  by  assent  of  parties  against  a  tenant  by  courtesy,  tenant 
in  tail  after  possibility  of  issue  extinct,  or  tenant  for  life,  should  be 
void,  with  regard  to  those  in  reversion  or  remainder,  unless  it  was 
by  good  title  (6),  or  assent  to  those  in  reversion  or  remainder.     In 

(a)  The  21  Henry  VIIL,  c.  xix.,  gave  the  landlord  a  power  to  plead  generally  in 
avowing  for  a  distress  upon  his  actual  tenant,  upon  the  principle  that  it  is  not  for  a 
tenant  to  require  his  landlord  to  disclose  his  title — a  principle  carried  out  by  a  more 
modern  statute  (11  Geo.  II,  c.  xix.)  And  these  statutes  have  been  applied  by  the 
courts  to  the  case  of  executors  distraining  under  32  Henry  VIIL,  u.  xxxvii.,  for  rent 
due  to  their  testators  in  their  lifetime.  In  such  cases  it  haB  been  held  that  the 
avowee  need  not  show  the  title  of  the  testator  nor  how  the  plaintiff  became  entitled 
(Merton  v.  Gillee,  8  Taunt.,  158 ;  Marton  v.  Boston,  1  B.  &  B.,  279).  It  is  enough 
to  show  that  the  plaintiff  was  tenant  to  the  testator,  and  that  rent  accrued  due 
(Stanforth  v.  Sinclair,  2  B.,  193). 

•  (6)  Not  long  before  the  statute  it  had  been  held  that  where  there  was  tenant  for 
life,  with  remainder  over,  in  a  suit  against  the  person  in  remainder,  there  might  be  a 
recovery  against  the  tenant,  which  would  bind  the  person  in  remainder  (Bro.  Abr., 
Recovery,  fol.  28  ;  27  Sen.  VIII.)  So  it  had  been  held,  that  a  recovery  against  tenant 
in  tail  should  bind  the  issue  in  tail  {Ibid.,  fol.  27;  23  Hen.  VIIL);  and  that,  if  feoffees 
to  the  uses  of  an  estate  tail  or  otherwise,  suffered  the  common  recovery,  it  should 
bind  the  feoffees  and  their  heirs  (Ibid.,  fol.  29  ;  28  Hem.  VIII.)  So  it  was  held  that 
where  there  was  tenant  for  life,  with  remainder  over  in  tail,  and  the  tenant  for 

1 1  Inst.,  268  b. 
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this  manner,  by  obviating  the  abuse  of  it,  did  the  parliament  tacitly 
acknowledge  and  ratify  the  application  of  a  recovery  as  an  assurance 
of  land.  So  entirely  were  recoveries  considered  as  a  common  assur- 
ance and  conveyance,  that  where  they  were  suffered  of  lands  held  of 
the  king,  a  fine  was  required  by  a  clause  in  the  statute  of  wills, 
stat.  32  Henry  VIII.,  c.  1,  to  be  paid  for  the  writ  of  entry  in  the 
chancery,  the  same  as  for  alienation  by  fine  or  feoffment. 

Some  doubts  had  arisen  whether  the  indirect  and  general  word- 
ing of  the  statute  of  fines  passed  in  the  last  reign  might  not  bear 
a  construction  which  would  make  a  fine  to  be  taken  as  a  bar  to  an 
estate  tail.  In  the  19th  year  of  the  king,  this  question  was 
solemnly  argued  at  Serjeant's  Inn,  when  it  was  held  by  three 
justices,  that  the  issue  were  not  barred,  and  by  five,  that  they 
were.1  The  former  insisted  that  the  issue  were  aided  by  the 
second  saving  clause,  the  issue  being  neither  party  nor  privy,  but 
as  strangers  claiming  by  the  donor.  The  latter  denied  this,  hold- 
ing the  issue  clearly  to  be  privy  to  the  fine  levied  by  their  ancestor. 
However,  if  any  doubt  remained,  an  act  was  now  made  to  remove 
it  (a)  ;  and  it  was  declared  by  stat..  32  Henry  VIII.,  c.  36,  that  a 

life  being  sued,  vouched  the  person  in  remainder,  and  so  the  recovery  passed,  then  ' 
the  issue  could  recover  against  the  tenant  for  life ;  for  the  ancestor  only  guaranteed 
the  party  a  remainder,  and  not  the  estate  for  term  of  life,  and  therefore  the  tenant 
for  life  could  not  bind  himself  by  the  recovery ;  and  so  the  proper  way  was  to  make 
the  tenant  for  life  pray  aid  of  him  in  remainder,  and  to  join  them,,  and  so  offer  the 
recovery  (Ibid.,  fol.  30 ;  30  Hen.  VIII.)  It  is  to  be  observed,  this  statute  only  applied 
to  those  in  reversion  or  remainder.  The  law  was  thus  laid  down  after  the  statute, 
that  a  stranger  to  a  fine  or  recovery  should  not  plead  it  for  an  estoppel ;  contra,  if 
he  claim  the  same  land  under  the  fine  or  recovery  by  those  who  were  parties,  or  if 
he  claim  the  same  estate,  and  that  estate  continues,  for  then  he  is  privy  (36  Hen. 
VIII. ,  Bro.  A  Jr.,  Estoppel,  fol.  216).  Privies  in  blood,  as  the  heir,  and  privies  in  estate, 
as  the  feoffee,  lessee,  &c,  or  privies  in  law,  as  tenant  in  dower,  or  those  who  came  in 
by  act  of  law,  shall  be  bound  by  estoppel;  and  so  a  stranger  to  a  fine  might  say  that 
the  party  who  levied  it  hads  nothing  in  the  land  (Go.  Litt.,  352).  A  fine  barred  by 
estoppel  parties  and  privies,  but  not  the  heir-at-law,  if  a  stranger  to  it.  The  scope 
and  interest  of  this  statute-  (which  was  after  the  statutes  of  wills  and  uses)  may  be 
best  illustrated  by  the  cases  in  the-  courtB  on  the  subject  just  before  it  passed.  All 
the  judges  were  assembled  in  the  19th  year  of  the  king  (thirteen  years  before 
the  act)  to  consider  this  question,  whether  if  the  tenant  in  tail  in  use  made  feoffment 
or  suffered  a  recovery,  it  should  bind  his  issue  and  the  feoffees  after  his  death  or  not  ? 
And  the  greater  part  of  therm  agreed  that  it  should  not ;  and  the  same  law  was  held 
of  a  recovery  (19  Hen.  VIII.,  fol.  24).  By  the  statute  1  Richard  III.,  c.  i.,  it  was  said 
that  any  estate  or  grant  of  the  land  should  be  good  against  the  feoffees,  donors,  or 
grantors,  and  their  heirs,  i.e.,  claiming  as  heirs  of  the  parties  ;  but  here,  it  was  said, 
the  claim  was  to  the  use  of  the  heirs  of  the  body,,  which  was  different.  It  was  urged 
strongly,  that  this  now  made  the  statute  of  no  effect,  and  that  the  greater-  part  of  the 
land  in  the  realm  was  in  the  hands  of  feoffees  or  recoverees  to  uses  in  tail,  and  that 
feoffments,  or  leases,  or  jointures,  made  by  them,  could  be  defeated  after  their  death. 
*  Nevertheless  it  was  held,  and  hence  the  necessity  for  the  above  statute. 

(a)  In  the  19th  of  the  reign,  some  years  before  this  statute,  before  all  the  judges  of 
England,  a  great  question  was  raised  among  them,  which  was  this  :  Tenant  in  tail 
levied  a  fine  of  his  land,  with  proclamations,  and  the  five  years  passed  in  his  life,  and 
afterwards  he  died  ;  and  the  question  was,  whether  his  issue  should  be  barred  or  not  ? 
(19  Hen.  VIII.,  fol.  7).  It  was  argued  by  some  of  the  judges  that  the  issue  were 
not  bound,  for  the  statute  4  Henry  VII.,  c.  xxiv.,  was  that  such  fine  shall  be  a  final 
end  and  conclusion,  and  conclude  privies  as  well  as  strangers,  saving  to  all  persons 
and  their  heira,  other  than  they  who  were  parties  to  the  fine,  their  right  and  interest 
'  19  Hen.  VIII.,  6  ;  and  also  Dyer  2, 1. 
VOL.  IH.  S 


274  ,'     HENKY  VIII.  [CHAP.  XXVIII. 

fine  levied  by  a  tenant  in  tail  of  full  age,  according  to  stat.  4  Henry 
VII.,  should  be  a  sufficient  bar  to  himself  and  his  heirs  claiming 
by  force  of  such  entail.  There  was  in  this  act  an  exception  in 
favour  of  the  inheritance  of  a  husband,  protected  by  stat.  1 1  Henry 
VII.,  c.  20,1  and  of  lands  where  the  reversion  was  in  the  king  ;  so 
that  a  fine  of  such  land,  levied  by  tenant  in  tail,  remains  entirely 
on  the  construction  of  stat.  4  Henry  VII.  The  parliament  took 
the  same  care  of  the  king's  interest  in  the  case  of  recoveries  as  in 
4he  case  of  fines ;  for  it  was  declared  by  stat.  34  and  35  Henry 
VIII.,  c.  20,  that  no  reversion  in  the  king  should  be  barred  by  a 
recovery  (a).  This  was  not  before  the  point  had  been  agitated  in 
-court.  In  the  29th  of  the  king,  it  had  been  held  by  the  judges, 
:that  a  recovery  suffered  by  tenant  in  tail,  though  a  bar  to  the 
issue,  should  be  no  discontinuance  of  the  tail,  and  so  no  bar  of  the 
king's  reversion ;  but  Shelley  doubted.2  Among  the  provisions  for 
giving  stability  to  these  securities,  we  may  reckon  stat.  37  Henry 
.VIII.,  c.  19.  As  none  of  the  statutes  of  fines  extended  to  the 
county  palatine  of  Lancaster,  it  was  thereby  ordained,  that  fines 
levied  before  the  justices  of  assize  there,  proclaimed  three  several 
days  the  sessions  they  were  engrossed,  and  three  several  days  the 
two  next  sessions,  should  have  the  same  force  as  fines  levied  in  the 
court  of  common  pleas. 

The  principal  provisions  upon  the  nature  of  conveyances  were 
-sum  as  concerned  uses  and  wills,  two  subjects  which  were  very 
inJEnately  connected  in  their  circumstances  (6),  and  now  went  hand 

yrjgah.  they  had  at  the  time  of  the  levying  of  the  fine,  provided  they  pursued  it  within 
the  five  years.  Saving  also  to  all  other  persons  such  right,  title,  and  interest  as  should 
.first  grow,  remain,  descend,  or  come  to  them  after  the  fine  or  proclamation,  by  force 
pi  any  title  or  matter  before  the  fine  levied.  And  upon  this  latter  saving  clause  it 
.was  said  the  issue  in  tail  could  recover,  for  his  right  and  interest  first  came  to  him 
after  the  fine,  and  yet  it  arose  before  the  fine  on  the  gift  in  tail ;  and  he  was  not 
party  pr  privy  to  the  fine,  for  he  claimed  through  the  donor  ;  a  mode  of  reasoning  not 
quite  consistent,  and  somewhat  narrow,  and  which  had  virtually  been  discarded  long 
before.  The  majority  of  the  judges  held  otherwise, — that  the  fine  was  a  bar.  For 
they  considered  that  the  saving  clause  relied  upon  only  applied  to  strangers  to  the 
.fine,  not  privies.  The  intent  of  the  statute,  they  thought,  was,  that  they  who 
claimed  through  the  same  tenant  in  tail  who  levied  the  fine  should.be  deemed 
privy  to  the  fine  levied  by  the  ancestor  from  whom  he  deduced  descent ;  and  if  he 
were  privy  to  the  fine,  he  was  concluded.  It  seems  strange  that  such  a  question 
should  be  raised  after  the  numerous  statutes  and  decisions  which  had  established 
.the  authority  of  fines;  but,  as  it  had  been  raised,  it  probably  led  to  the  passing  of  the 
.above  statute. 

(a)    What  was  held  there  was,  that  recovery  had  against  tenant  in  tail,  with 
.remainder  or  reversion  in  the  king,  would  bind  the  issue  in  tail,  but  not  the  king,  by 
the  common  law ;  but  that,  by  the  statute  34  and  35  Henry  VIII.,  c.  xx. ,  such  recovery 
would  not  bind  the  issue  in  tail  (Bro.  Abr.,  Recovery,  fol.  31).     The  statute  pro- 
vided that  feigned  recoveries,  by  assent  of  parties,  of  lands  the  reversion  of  which 
was  in  the  king,  should  not  bind  the  heir  in  tail,  but,  after  the  death  of  tenant  in 
tail,  he  might  enter.     Thus  the  author  had  failed  to  perceive  the  effect  of  the  statute 
which  was  to  preserve  the  right  to  the  issue  in  tail. 
(6)  This  has  been  already  amply  shown  in  the  notes  on  the  subject  in  the  reign  of 
enry  VIII.     It  has  been  seen  that  men,  by  means  of  conveyances  to  uses,  and 
declarations  of  last  will,  in  reality  effected  the  disposition  and  devise  of  land  bv 
.last  will.  ' 

1  Vide  ante.  *.  28  and  29  Hen,  VIII.  ;  Dyer,  32,  1. 
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in  hand  in  the  regulations  the  parliament  thought  proper  to  devise 
respecting  them.  We  shall  therefore,  conformably  with  the  idea 
that  prevailed  at  the  time,  take  a  view  of  these  statutes  together, 
whether  they  relate  to  uses  or  wills,  in  the  order  in  which  they 
were  made,  as  the  most  natural  one  for  illustrating  this  important 
branch  of  our  law  of  real  property. 

In  the  last  reign  some  relaxation  had  been  given  to  the  general 
law  which  restrained  a  devise  of  lands  (a).  We  have  . 
seen  what  indulgence  had  been  given  to  persons  in  se 
the  king's  wars  to  make  feoffments  to  the  use  of  their  wills  without 
licence.  Again,  in  this  reign,  by  stat.  3  Henry  VIII.,  c.  4,  a  per- 
mission was  given  to  tenants  in  capite  to  alien  without  licence,  and 
if  they  left  a  son  within  age,  their  executors,  feoffees,  or  assigns 
were  to  have  the  ward  and  marriage  towards  the  performance  of 
the  will.  By  stat.  14  and  15  Henry  VIII.,  c.  14,  those  in  the 
king's  service,  in  the  wars,  might  alien  their  lands  for  the  perform- 
ance of  their  wills,  without  a  fine  for  alienation,  with  the  same 
indulgence  as  to  ward  and  marriage.  These  were  partial  regula- 
tions, calculated  for  the  benefit  of  persons  under  very  particular 
circumstances. 

A  disposition  to  favour  devises  of  land  discovered  itself  afterwards 
in  a  more  general  way,  in  stat.  21  Henry  VIII.,  c.  4.  Land  devis- 
able by  custom  was  very  often  left  for  executors  to  sell ;  and  in 
such  case,  if  one  of  them  refuse  to  join  in  the  sale,  the  sale  could 

(a)  It  is  to  be  observed  that  the  feudal  system,  with  its  obnoxious  incidents  of 
wardships  and  marriages,  only  applied  to  the  heirs  of  lands  held  in  chivalry,  or  by 
knight-service  (Bro.  Air.,  Garde,  fol.  92,  97,  120).  The  guardianship  or  wardship 
could  be  granted  by  deed  to  another  (5  Hen.  VII. ,  fol.  36),  just  as  a  villein  might  be 
(Ibid. ) ;  and  this  was  the  worst  feature  of  the  system,  for  the  guardianships  were  con- 
stantly sold,  often,  no  doubt,  to  most  unscrupulous  persons,  being  a  source  of  profit, 
so  that  it  was  a  constant  subject  of  litigation  (2  Hen.  Til.,  fol.  2  ;  12  Hen.  VII.,  fol.  19). 
The  worst  incident  of  the  system  was  that  of  marriage — that  is,  the  right  of  the  lord 
to  tender  to  the  heir  or  heiress  a  marriage,  and,  on  refusal,  to  recover  a  considerable 
sum,  as  the  "value''  of  the  marriage — that  is,  the  sum  he  could  have  made  of  it  by 
selling  it  (2  Hen.  VII.,  fol.  9),  a  most  disgusting  species  of  traffic  for  "the  age  of 
chivalry."  The  marriage  of  the  ward,  no  doubt,  was  an  emancipation,  even  though 
it  took  place  under  age,  the  age  of  marriage  for  a  girl  being  fourteen  ;  and  sometimes, 
in  the  eagerness  of  the  lord  to  reap  the  fruits  of  the  bargain  by  which  he  sold 
his  ward,  a  girl  was  married  at  the  early  age  of  fourteen  (Bro.  Abr.,  Garde,  86  ; 
28  Hen.  VIII.)  As  to  which,  however,  it  is  consolatory  to  find,  that  the  young 
heiress,  on  attaining  her  majority,  if  she  married  infra  annos  nuhiles,  could  dissent, 
and  thus  disannul  the  marriage  (Ibid.,  124 ;  15  Mary,  fol.  1) ;  arid  the  doctors  of  the  civil 
law  declared  that  in  such  case  the  marriage  was  so  thoroughly  dissolved,  that  the 
parties  could  marry  again  without  a  sentence  of  divorce  by  the  ordinary,  and  that 
second  espousals  would  be  lawful  by  the  law  of  the  laud  not  less  than  by  the  law  of 
the  church  (Ibid.)  So,  as  to  the  feudal  system,  and  all  its  oppressive  incidents,  espe- 
cially of  wardships  and  marriages,  although  it  still  existed,  it  was  evidently  dying 
out  by  degrees,  and  becoming  obsolete.  In  the  long  reign  of  Henry  VIII.  there  were 
cases  of  the  exercise  of  these  obnoxious  powers,  but  in  the  longer  reign  of  Elizabeth 
there  appear  to  have  been  much  fewer,  and,  at  all  events,  they  are  not  frequent,  and 
few  are  to  be  met  with  in  the  books.  It  appears  that  the  objectionable  practice  of 
granting  out  wardships  and  marriages  was  growing  into  disuse,  and  was  discouraged 
(Dyer's  Reps.,  44,  45).  There  was  a  case  in  which  the  queen  granted  a  ward  and 
marriage,  but  saving  the  land  ;  and  wherf  the  granter  tendered  a  marriage,  which  was 
refused,  he  could  not  retain  the  land  (Ibid.,  66). 


276  HENRY  Till.  [CHAP.  XXVIII. 

toot  be  legally  perfected  by  the  others.1  It  was  enacted  by  this  act, 
that  in  such  circumstances,  where  any  of  the  executors  refused  to 
take  upon  them  the  burthen  of  the  administration,  a  sale  by  those 
who  did  act,  should  be  good  and  valid.  Though  the  letter  of  this 
act  extends  only  to  executors  who  have  a  power  to  sell,  yet,  being 
a  beneficial  law,  it  has  received  a  liberal  construction,  and  has  been 
considered  as  taking  in  cases  where  land  is  devised  to  executors  to 
sell ;  that  is,  where  they  have  not  barely  a  power,  but  a  power 
coupled  with  an  interest. 

Hitherto  we  see  the  power  of  devising  land  received  some  favour 
from  the  parliament ;  but  this  matter  was  taken  up  again  in  a  very 
different  way :  the  power  of  devising  the  use  of  lands,  carried  the 
general  power  of  transferring  property  by  will  much  further  than 
was  consistent  with  the  nature  of  tenures.  It  tended  to  deprive 
lords  of  their  wards,  marriages,  and  reliefs,  and  the  king  of  his 
"primer  seisins  and  livery,  with  other  casualties,  which  constituted 
a  great  part  of  the  old  revenue  of  the  crown  (a).     We  have  seen, 

(a)  Many  cases  in  this  reign,  before  the  statutes  of  uses  or  of  wills,  showed  the 
close  connexion  between  uses  and  wills,  and  that  uses  had  long  been  made  use  of  as 
a  means  of  making  wills  of  land.  Thus  in  a  case  where  a  man  had  inf  eoffed  another 
to  the  use  of  his  last  will  (ad  usum  ultima  volwniatis),  it  was  laid  down  by  the  court 
that  this  would  be  good  unless  altered ;  and  that  it  might  be  altered  by  the  feoffor 
at  any  time,  that  is,  that  other  uses  might  be  declared,  whether  by  way  of  last  will 
or  inter  vhos.  And  it  plainly  appears  from  the  way  in  which  the  judges  speak,  that 
the  practice  of  will  feoffments  to  the  uses  of  a  last  will  had  become  quite  settled  and 
established  (19  Sen.  VIII.,  fol.  12).  This  was  in  the  19th  of  the  king,  and  the  statute 
of  uses  was  not  until  the  27th,  and  the  statute  of  wills  was  still  later.  So  in  another 
case  of  the  same  reign,  before  all  the  judges  in  the  exchequer  chamber,  the  case  was 
this :  that  one  who  had  feoffed  to  his  use,  made  his  will,  and  made  executors,  and 
declared  by  his  will  that  they  should  have  his  land  in  tail,  and  if  he  died  without 
heir  of  his  body,  then  that  the  land  should  be  sold  ;  and  he  died  without  heir  of  hia 
body,  and  the  executor  of  his  executor  sold  the  land,  and  the  precise  question  was, 
whether  he  had  power  to  sell  under  the  will  ?  and  it  was  held  that  he  had  not  (19  Men. 
VIII,  fol.  9).  But  it  was  implied  and  affirmed  all  through  that  the  use  was  valid, 
and  might  have  been  executed  by  the  executor,  although  it  was  really  and  virtually 
a  disposition  of  land  by  his  will.  And  it  was  said  that  before  the  1  Richard  III.  a 
will  of  land  made  by  he  who  had  the  use  was  not  good  ;  which  was  agreed  to  by  the 
whole  court,  and  implied  that  since  that  statute  it  was  good;  and  it  was  added  that 
now  since  that  statute  he  who  had  land  devised  to  him  could  enter  and  make  feoff- 
ment, for  the  statute  said  that  feoffment,  if  cestui  que  use,  should  be  valid,  which 
implied  that  a  devise  of  land  carried  the  use.  In  another  case  it  was  urged  that  the 
object  and  effect  had  been  to  defraud  the  king  of  his  wardship  (as  the  donor  held  in 
chivalry,  of  which  wardship  and  marriage  were  incidents),  and  therefore  it  was 
allowed.  It  was  argued,  on  the  other  hand,  that  uses  were  at  common  law,  for  that 
a  use  was  nothing  but  a  trust,  and  that  trust  and  confidence  were  very  necessary 
between  man  and  man ;  and  a  series  of  statutes  on  the  subject,  recognising  uses  were 
cited  (as  those  of  Richard  II.  and  Henry  IV.  as  to  pernors  of  profits,  and  that  of 
1  Richard  III.  as  to  feoffments  to  uses,  and  the  act  of  the  last  reign,  e'Henry  VII 
to  the  like  effect).  And  as  a  use  could  pass  by  parole,  by  the  same  reason  it  could 
pass  by  disuse.  And  so  it  was  said  it  had  been  lately  held  (in  the  20th  of  the  reign) 
by  all  the  judges  of  England,  which  clearly  showed,  it  was  said,  "that  a  man  might 
make  his  testament  of  a  use,"  i.e.,  by  means  of  a  use.  Thus  it  was  distinctly 
declared  that  some  years  before  the  statute  of  uses,  and  ten  years  before  the  statute 
of  wills,  it  had  been  held  that  wills  could  be  made  by  means  of  uses.  Montague 
chief-justice,  put  this  clearly  when  he  said  it  was  reasonable  to  uphold  a  testament 
as  the  last  act  and  will  of  a  man,  in  so  far  as  it  went  to  provide  for  the  doing  of  that 
which  he  could  not  do  himself,  and  for  which  cause  he  necessarily  placed  confidence 

1  Vide  ante,  vol.  ii. 
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in  the  former  reign,  that  the  statutes  which  were  made  to  protect 
the  lord's  claims  upon  a  descent  on  the  death  of  cestui  que  use, 
contained  an  exception  of  cases  where  a  will  was  declared.1  This 
excited  a  great  jealousy,  both  in  the  king  and  other  great  land- 
holders. The  king,  in  the  22d  year  of  his  reign,  caused  a  bill  to 
be  drawn,  which  was  to  moderate  the  consequences  of  this  innova- 
tion. It  was  intended  by  this  bill,  that  every  one  should  have  free 
liberty  to  dispose  of  half  of  his  lands,  in  the  way  of  devise ;  and  he 
told  the  parliament,  if  they  would  not  take  a  reasonable  thing, 
when  offered,  he  would  seek  out  the  extremity  of  the  law,  and 
would  not  offer  so  much  again.  This  act  passed  the  lords,  but  it 
was  rejected  by  the  commons.  The  king,  disappointed  by  this 
failure,  consulted  the  judges  and  eminent  lawyers,  and  the  question 
was  solemnly  argued  in  chancery,  where,  we  are  told,  it  was  decided 
that  a  man  could  not  bequeath  any  part  of  his  land  in  prejudice  of 
his  heir  ;2  a  proposition,  of  which  there  could  be  little  doubt,  if  it 

in  others.  Uses,  he  said,  were  at  common  law,  for  the  commpn  law  was  nothing  hut 
reason  ;  and  reason  dictated  that  a  man  should  put  trust  in  another,  and  a  use  was 
but  a  trust ;  which  was  common  reason,  and  common  reason  was  common  law.  And 
so  the  law  had  long  been  held  to  be,  and  supported  by  various  statutes,  and  this  con- 
tinuance made  it  to  be  law  if  it  was  not  contrary  to  reason ;  for  in  the  civil  law  it 
was  said,  communis  error  facit  jus  ;  and  it  would  be  of  great  mischief  to  change  the 
law  now,  for  many  inheritances  of  the  realm  depended  at  this  day  on  uses,  so  that  it 
would  be  great  confusion  if  they  were  disturbed  (27  Hen.  VIII.,  fol.  10.)  This 
being  the  opinion  of  the  common  lawyers,  there  is  no  reason  to  doubt  that  the 
chancellor  held  the  same  view;  and  at  all  events,  it  will  be  seen  that  the  views 
here  declared  were  afterwards  affirmed  in  the  statutes  of  uses  and  of  wills. 
In  another  case  in  the  same  year,  cestui  que  use  of  himself  and  his  wife  and  the  heirs 
of  his  body,  bargained  the  land  for  money,  and  afterwards  he  and  his  wife  levied  a 
fine  of  the  land  to  a  stranger,  and  the  question  was,  whether  the  fine  was  void  or  not  ? 
and  it  was  agreed  that  it  was,  for  that  the  parties  to  the  fine  had  nothing  in  use  or 
in  possession  ;  for  by  the  bargain  the  use  was  in  the  bargainer,  and  not  in  the  prior 
cestui  que  use,  nor  the  stranger  ;  and  at  first  Montague  seems  to  have  taken  that  view, 
but  in  the  end  he  held  the  fine  good.  For  otherwise  it  would  he  a  great  inconvenience, 
As  if  cestui  que  use  sell  to  me  his  land,  and  then  suffer  a  recovery,  if  this  recovery 
should  be  void — for  that  by  the  bargain  the  use  was  not  of  the  vendor— it  would  be  a 
great  mischief,  and  many  recoveries  would  be  by  this  way  void.  The  other  judges 
appear  to  have  agreed,  and  one  of  them  said,  "  It  is  a  pommon  case,  and  it  is  great 
folly  in  purchasers  not  to  make  cestui  que  use  make  feoffments  to  them  before  the 
fine  is  levied,  and  then  it  would  be  good."  His  opinion  was,  that  a  fine  levied  by 
cestui  que  use  in  tail  was  good  always,  but  that  this  was  a  good  case,  i.e.,  a  good  and 
important  decision  (27  Hen.  VIII.,  fol.  21).  There  can  be  no  doubt  it  led  to  the 
statutes  as  to  uses,  fines,  and  wills.  The  close  connexion  between  the  subject  of 
uses  and  of  wills,  and  the  doctrine  of  the  law,  both  as  to  the  common  law  and  the  stat- 
utes as  to  uses,  were  well  illustrated  in  a  remarkable  case  which  came  into  the 
court  of  chancery  before  the  chancellor  and  all  the  judges  in  the  27th  year  of  the  reign, 
just  before  the  statute  of  uses  (which  probably  may  have  been  suggested  by  it),  and 
some  years  before  the  statute  of  wills.  The  case  was,  that  it  had  been  found  by  an 
issue  before  the  escheator  of  Kent  that  certain  persons  were  seised  to  the  use  of 
Lord  Dacres  and  his  heirs,  and  that  they  being  so  seised,  Lord  Dacres,  by  covin  and 
collusion  with  them,  and  with  intent  to  defraud  the  king  of  the  wardship  and  mar- 
riage of  his  (Lord  Dacre's)  son,  declared  his  will  to  be  that  the  feoffees  should  pay 
the  sum  required  for  a  marriage,  and  should  hold  the  lands  during  the  minority  of 
his  son,  applying  the  profits  to  his  debts,  &c,  with  a  remainder  in  tail  and  remainder 
in  fee,  the  son  being  then  under  age.  The  feoffees  had  been  ousted  under  this  issue, 
and  they  came  into  chancery  for  relief,  and  it  should  seem  that  they  had  it  (27  Hen. 
VIII.,  fol.  8),  although  it  is  not  distinctly  stated  what  the  decree  was. 

1  Vide  ante.    ■  2  Burn.  Bef.,  vol.  i.,  112. 
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is  to  be  understood  of  the  devise  of  land,  and  which,  notwith- 
standing, left  the  question  as  to  declarations  of  uses  where  it 
was  (a).  The  only  remedy  was  to  destroy  uses  entirely ;  and  it  was 
with  that  view  that  the  statute  of  uses  was  procured  some  few  years 
after. 

The  mischiefs  arising  from  uses  were  not  confined  to  the  single 
'  statute  of  object  of  feudal  claims  on  land,  but  infected  almost  every 
uses-  transaction  concerning  landed  property.  These  mis- 
chiefs were  not  subdued  by  the  remedies  the  legislature  had  already 
at  different  times  applied.  Indeed,  one  of  those  remedies,  the 
statute  of  Eichard  III.,  had  somewhat  increased  the  perplexity 
before  complained  of,  that  of  divers  claims  to  the  same  land.  That 
statute  had  enabled  the  cestui  que  use  to  make  feoffments  and  other 
assurances  of  his  land,  while  the  feoffees  still  continued  their 
common-law  right  over  it  (&).  The  consequence  of  this  was,  that 
the  cestui  que  use  might  limit  an  estate  for  life,  or  in  tail,  or  make 
a  lease  of  the  land ;  and  the  feoffee,  perhaps,  might  do  the  same, 
having  each  an  equal  right. 

(a)  This,  which  is  borrowed  from  Burnet,  and  followed  by  Hume,  has  been  already 
commented  upon  in  the  introductory  note  to  this  chapter.  It  is  surprising  that  our 
author  should  have  relied  on  so  loose  an  authority  in  a  matter  of  law,  and  it  has 
egregiously  misled  him.  He  himself  seems  to  have  perceived,  indeed,  that  any  such 
decision,  had  it  been  given,  would  have  been  nugatory,  for  no  one  could  have  sup- 
posed that  it  was  allowable  in  any  direct  way  to  devise  land;  and  on  the  other  hand, 
it  was  notorious  that  it  was  done  indirectly  by  means  of  uses.  The  decision  of 
the  courts  of  law  was,  it  has  been  shown,  just  the  reverse  of  what  Burnet  had 
supposed,  viz.,  that  it  was  possible  practically  to  effect  a  devise  of  land  by  means  of 
uses,  so  as  to  defraud  the  lord  of  his  feudal  services  ;  and  this  had  been  actually  recog- 
nised by  the  statute  4  Henry  VII.,  which  enacted,  that  where  no  will  was  declared, 
the  lord  should  have  his  wardship,  and  even  this,  it  had  been  distinctly  held,  did  not 
give  the  lord  "  primer  seisin,"  or  "  livery,"  i.e.,  the  fine  due  on  admission  of  the  heir, 
either  when  he  was  within  age,  or  of  full  age,  at  his  father's  death  (26  Hen.  VIII., 
fol.  2).  The  law,  therefore,  was  exactly  the  reverse  of  what  our  author  supposed; 
and  the  king,  seeing  that  the  law  indirectly  allowed  of  wills,  tried  to  limit  the  power. 

(b)  The  statute  of  ftiohard  III.  only  enacted  that  feoffments  or  conveyances  by  the 
cestui  que  use  should  be  good  as  against  him  and  his  heirs,  and  it  was  repeatedly  said 
it  was  for  the  benefit  of  the  granters,  not  of  the  cestui  que  use,  so  that  if  he  entered, 
and  made  a  feoffment,  the  feoffee  should  have  assize  (5  Hen.  VII.,  fol.  5  ;  7  Hen.  VII, 
fol.  6).  The  statute  of  4  Henry  VII.,  however,  had  provided  that  if  the  tenant  in 
capita  made  conveyance  to  uses,  and  died  without  declaring  a  will,  leaving  his  heir 
under  age,  the  king  should  have  the  land  in  wardship,  and  if  he  was  of  full  age, 
should  have  a  relief  as  if  the  father  had  died  seised,  and  it  had  been  held  just  before 
the  statute  of  uses,  that  the  act  of  Henry  VII.  only  gave  wardship  or  relief,  and  not 
livery  or  premier  seisin  (26  Hen.  VIII.,  fol.  2).  There  can  be  little  doubt  that  this  case 
and  that  statute  suggested  the  present  statute,  which  proceeded  upon  the  same  prin- 
ciple, viz.,  of  regarding  the  use  as  if  it  vested  the  legal  estate,  i.e.,  not  by  destroying 
the  use,  as  our  author  supposed,  but  by  vesting  it,  and  thus  giving  full  effect  to  the 
transfer  or  disposition  ;  so  that  this  act  did  not,  any  more  than  the  previous  statute  of 
Henry  VIII.,  in  the  least  interfere  with  the  disposition  of  land  by  last  will  through 
the  means  of  uses.  If  a  man,  before  the  statute  of  uses,  conveyed  to  his  use  for  life 
the  remainder  over  in  tail,  the  remainder  to  his  heirs,  and  died,  and  thus  the 
tenant  in  tail  died  without  issue,  the  heir  of  the  feoffor  should  sue  livery  of  his 
land,  for  the  fee-simple  was  not  of  him,  and  therefore  descended  to  his  heir.  And  so 
after  the  statute,  if  a  man  gave  land  in  tail  remainder  to  his  right  heirs.  But  other- 
wise, where  a  man  made  feoffment  in  fee  in  possession,  and  retook  for  term  of  life 
remainder  in  tail,  and  the  remainder  to  his  right  heirs,  and  died,  and  then  the  tenant 
in  tail  died  without  issue,  there  the  right  heir  would  be  purchaser  ;  and  if  the  king 
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Thus,  purchasers  were  never  safe  while  two  persons  had  the  dis- 
posal of  the  same  land.  But  the  numerous  other  inconveniences 
attending  uses,  as  recited  in  the  statute,  made  it  necessary  to  apply- 
some  fundamental  remedy  to  these  disorders.  This  was  meant  to 
be  effected  by  the  famous  statute  of  uses,  27  Henry  VIII.,  c.  10. 
What  the  opinion  of  that  age  was  upon  this  subject,  and  what  was 
the  design  and  plan  of  that  statute,  cannot  be  better  collected  than 
from  the  title  and  preamble  of  it.  It  is  entitled,  "  An  Act  con- 
cerning Uses  and  Wills."  And  the  preamble  states,  that  "  Whereas 
by  the  common  laws  of  this  realm,  lands,  tenements,  and  heredita 
ments  be  not  devisable  by  testament,  nor  ought  to  be  transferred 
from  one  to  another  but  by  solemn  livery  and  seisin,  matter  of 
record,  writing  sufficient  made  bond  fide  without  covin  or  fraud ; 
yet,  nevertheless,  divers  and  sundry  imaginations,  subtle  inventions 
and  practices,  have  been  used,  whereby  the  hereditaments  of  this 
realm  have  been  conveyed  from  one  to  another  by  fraudulent  feoff- 
ments, fines,  recoveries,  and  other  assurances  craftily  made  to  secret 
uses,  intents,  and  trusts ;  and  also  by  wills  and  testaments,  sometime 
made  by  nude  parolx  and  words,  sometime  by  signs  and  tokens,  and 
sometime  by  writing,  and  for  the  most  part  made  by  such  persons 
as  be  visited  by  sickness,  in  their  extreme  agonies  and  pain,  or  at 
such  time  as  they  have  scantly  had  any  good  memory  or  remem- 
brance; at  which  times,  they,  being  provoked  by  greedy  and 
covetous  persons  lying  in  wait  about  them,  do  many  times  dispose 
indiscreetly,  and  unadvisedly,  their  lands  and  inheritances ;  by 
reason  whereof,  and  by  occasion  of  which  fraudulent  feoffments, 
fines,  recoveries,  and  other  like  assurances  to  uses,  confidences,  and 
trusts,  divers  and  many  heirs  have  been  unjustly,  at  sundry  times, 
disherited,  the  lords  have  lost  their  wards,  marriages,  reliefs,  heriots, 
escheats,  aids  pur  /aire  Jits  chevalier  et  pur  file  marier  (a),  and 

seised  the  land,  he  should  have  a  writ  of  amoveas  manus,  and  need  not  sue  out  livery 
of  his  land  (Bro.  Abr.,  Liveries,  fol.  64  ;  32  Hen.  VIII.)  It  may  here  be  stated,  that 
livery  of  the  laud,  i.e.,  delivery  of  the  heir's  land,  involved  the  right  to  demand  pay- 
ment of  the  full  value  of  the  land  for  half  a  year  {Ibid.,  et  vide  fol.  58).  The  writ  of 
amoveas  manus  ousted  the  king  without  any  profit  {Ibid. )  It  is  to  be  observed  that 
it  was  only  tenants  in  capite  who  had  to  su«  livery  of  their  land  or  premier  seisin 
(Ibid.,  fol.  606.) 

(a)  At  common  law,  cestui  que  use  did  not  forfeit  the  benefit  of  the  use  for  treason 
or  felony,  for  it  was  only  a  trust,  but  did  not  deprive  the  lord  of  feudal  incidents, 
except  through  the  medium  of  wills.  The  statute  of  Henry  VIII.  only  protected  the 
lords  as  to  wardship,  when  the  cestui  que  use  declared  no  will  to  appoint  the  use,  and 
his  heir  died  under  age.  The  king,  by  the  common  law,  suffered  no  loss  in  such  a  case; 
for  if  the  heir  of  the  feoffee  to  the  use  was  within  age  (whether  cestui  que  use  was 
alive  or  dead,  and  his  heir  of  full  age),  the  king  should  have  the  wardship  of  the 
heirs  of  the  feoffee  and  of  the  land  ;  and  under  the  statute  of  Henry  VII.,  he  had 
the  wardship  of  the  heir  of  cestui  que  use  if  no  will  was  declared  (Jenkin's  Centuries, 
190).  The  statute  only  applied  where  the  land  was  held  in  capite,  and  did  not  aid, 
except  as  to  wardship  and  relief,  not  for  livery  ;  a  relief  being  the  feudal  incident  if 
the  heir  was  within  age,  livery  when  he  was  of  full  age  (20  Hen.  VIII.,  fol.  3  ;  26 
Sen:  VIII.,  fol.  27).  Even  if  the  heir  within  age  was  married,  though  the  person 
should  not  be  in  wardship,  the  land  would  be  so,  and  the  king  would  have  a  relief  (Ibid.) 
After  office  found  for  the  subject  in  due  manner,  as  the  law  required,  and  proof  of 
the  full  age  of  the  heir,  a  general  livery  was  due  to  the  subject  of  right,  and  could 
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scantly  any  persons  can  be  certainly  assured  of  any  lands  by  them 
purchased,  nor  know  surely  against  whom  they  shall  use  their 
actions  or  executions  for  their  rights,  titles,  and  duties  ;  also  men 
married  have  lost  their  tenancies  by  the  courtesy,  women  their 
dower ;  manifest  perjuries  by  trial  of  such  secret  wills  and  uses 
have  been  committed ;  the  king's  highness  hath  lost  the  profits 
and  "advantages  of  lands  of  persons  attainted,  and  of  the  lands 
craftily  put  in  feoffments  to  the  uses  of  aliens  born,  and  also  the 
profits  of  waste  for  a  year  and  a  day  of  lands  of  felons  attainted ; 
and  the  lords  their  escheats  thereof ;  and  many  other  inconveniences 
have  happened,  and  daily  do  increase  among  the  king's  subjects,  to 
their  great  trouble  and  inquietness,  and  to  the  utter  subversion  of 
the  ancient  common  laws  of  this  realm :  for  the  extirpating  and 
extinguishment  of  all  such  subtle  practised  feoffments,  fines,  re- 
coveries, abuses  and  errors,"  this  act  was  made.  Such  is  the 
preamble  of  the  act  usually  called  the  statute  of  uses,  and  in  all 
pleadings  and  deeds,  the  statute  for  transferring  uses  into  possession, 
or  the  statute  for  conveying  the  possession  to  the  use. 

If  one  statute  of  Richard  III.  had  added  to  the  former  mischiefs 
of  uses,  another  furnished  a  hint  for  the  entire  destruction  of  them. 
That  monarch,  while  Duke  of  Gloucester,  had  been  infeoffed  to  uses, 
either  jointly  with  others  or  by  himself  To  obviate  the  notion  of 
law,  that  the  king  cannot  be  seised  to  a  use,  and  the  manifest  in- 
justice of  his  holding  such  lands  discharged  of  the  use,  it  was  pro- 
vided by  that  act,  that  where  he  was  joint  feoflpe,  the  other  feoffees 
should  stand  seised  to  the  uses  without  him ;  and  where  he  was 
sole  seised,  the  land  should  be  vested  in  the  cestui  que  use,  in  the 
same  manner  as  he  had  the  use  (a).  In  a  similar  way,  the  statute 
of  uses  enacts,  that,  when  any  person  shall  be  seised  of  lands,  or 
other  hereditaments,  to  the  use,  confidence,  or  trust  of  any  other 
person  or  body-politic,  the  person  or  corporation  entitled  to  the  use 

not  be  denied  to  him  or  delayed,  although  a  special  livery  might  he  denied,  for  it 
contained  a  pardon  for  intrusion,  and  such  livery  served,  notwithstanding  the  not 
finding  of  an  office  for  the  heir,  or  though  the  proof  of  full  age  is  not  sufficient,  for 
the  special  livery  was  de  gratid  regis,  and  was  commonly  used  (Jenkin's  Centuries, 
197  ;  Keilway,  176  ;  Dyer,  170).  The  Duke  of  Buckingham,  on  coming  of  age,  had 
to  pay  £3000  for  a  special  livery,  and  the  year  before  his  trial  and  execution  strove 
to  get  it  back  as  excessive  and  bad,  ex  gratid,  or  restitution  of  £1000,  which,  with  his 
claim  to  the  office  of  high  constable,  probably  sowed  the  seeds  of  that  ill-will  between 
him  and  the  king  which  led  to  his  unhappy  fate. 

(a)  The  author  had  forgotten  the  still  nearer  analogy  afforded  by  the  stat.  i  Henry 
VII.,  which  enacted  that  if  the  tenant  in  capite  conveyed  to  uses  and  died,  without 
declaring  last  will,  leaving  an  heir  under  age,  the  king  should  have  the  wardship  of 
the  land  (or  relief,  if  the  heir  was  of  age)  just  as  if  the  tenant  had  died  seised  ;  this, 
be  it  observed,  not  only  did  not  interfere  with  the  power  of  disposition  of  land  by 
means  of  uses,  but  expressly  recognised  it.  Nor  was  there,  it  will  be  seen,  anything 
in  the  present  statute  to  interfere  with  that  power,  or  to  affect  the  power  of  transfer 
of  land  by  means  of  uses.  The  scope  of  the  statute,  as  that  of  the  former  statute, 
was  recognising  the  uses,  to  treat  them  as  if  vested ;  and  then,  as  a  consequence  of  that, 
to  make  them  subject  to  the  burdens  which  belonged  to  the  legal  estate.  Thus,  after 
the  statute,  it  was  said  that  a  man  could  make  conveyance  to  uses,  and  that  the  use 
could  change  from  one  to  another  as  before  the  statute  (Bro.  Abr.,  Feoffments  al 
Uses,  fol.  30).  * 

• 
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in  fee-simple,  fee-tail,  for  life  or  years,  or  otherwise,  shall  from  thence- 
forth stand  and  be  seised,  or  possessed  of  the  land,  of  and  in  the 
like  estate  as  they  have  in  the  use,  trust,  or  confidence  ;  and  that 
the  estate  of  the  person  so  seised  to  the  use  shall  be  deemed  to  be 
in  them  that  have  the  use,  in  such  quality,  manner,  form,  and  con- 
dition, as  they  had  before  in  the  use.  Thus  the  statute  executes  the 
use,  as  it  is  termed — that  is,  transfers  the  use  into  possession  ;  by 
which  means  the  cestui  que  use  becomes  completely  possessed  of  the 
land  in  law,  as  he  was  before  in  equity. 

No  form  of  words  could  be  imagined  more  simple,  and,  at  the 
same  time,  more  efficacious  for  the  annihilation  of  uses  (a),  than 
the  purview  of  this  act.  By  a  kind  of  legal  magic,  the  whole  frame 
of  landed  property  seemed  on  a  sudden  to  be  changed  (6) ;  and 
every  man,  who  before  had  only  the  use  of  his  estate  at  the  mercy 
(almost)  of  his  feoffees  (c),  was  made,  in  an  instant,  the  complete 
and  lawful  owner  of  it.  The  parliament  seem  not  to  have  foreseen 
that  any  use  could  survive  the  operation  of  this  statute,  or  any  new 
one  be  created,  except  only  on  a  bargain  and  sale  (d) ;  and  as  soon  as 
that  was  discerned,  an  act  was  made  in  the  same  session l  to  put 
some  guard  to  these  transactions,  by  requiring  them,  when  they 
concerned  any  freehold  interest,  to  be  by  deed  indented  and  en- 
rolled (e).  They  designed,  most  certainly,  that  lands  should  pass  no 
longer  by  limitation  of  use,  but  by  formal  livery  on  the  land,  matter 

(a)  This  it  has  been  seen  was  an  entire  error.  Uses  were  not  annihilated  by  the 
statute  but  vested— a,  very  different  thing — for  they  were  thus  effectuated,  instead  of 
being  annihilated ;  they  were  given  effect  to  as  transfers,  not  only  of  the  use,  but  also 
of  the  estate.     The  statute  simply  carried  out  the  principle  of  the  previous  act. 

(J)  This  is  an  instance  of  the  fallacy,  which  is  so  frequent  in  our  author,  of  ima- 
gining sudden  changes  in  the  law.  Generally,  as  in  this  instance,  the  fallacy  arises 
from  overlooking  some  intervening  condition  of  the  law  ;  but,  in  this  instance  also, 
the  effect  of  the  alteration  itself  is  wholly  misunderstood. 

(c)  This,  again,  is  an  entire  error.  By  means  of  the  equitable  jurisdiction  exercised 
in  chancery,  uses  were  just  as  sure  and  safe  as  legal  estates,  and  in  some  respects 
safer  and  surer.  The  court  of  chancery  compelled  the  feoffee  to  uses  to  execute 
the  uses,  and  all  that  the  statute  did  was  to  save  the  cestui  que  use  the  trouble  of 
going  into  chancery  and  change  the  use  into  a  legal  title.  But  it  was  practically  so 
before,  for  it  was  an  equitable  estate,  just  as  good  for  all  practical  purposes.  There 
was  no  such  great  change  therefore. 

(d)  The  author  has  forgot  that  almost  all  conveyances  to  uses,  except  by  the  new 
mode  of  bargain  and  sale,  were  by  means  of  fines,  which  were  matters  of  record,  and 
involved  a  registry  of  the  transfer.  The  only  object  of  this  enactment  was  to  enforce 
a  similar  registry  of  deeds  of  conveyances  to  uses.  In  the  great  case,  which  is  the 
leading  case  on  the  subject — Chudleigh's  case,  temp.  Elizabeth — it  was  said  by  all  the 
judges,  that  the  statute  did  not  extend  to  subvert  and  destroy  uses,  in  other  manner 
than  by  executing  and  transferring  the  possession  of  the  laud  to  them  (Chudleigh's 
Case,  1  Coke's  Reps.,  135).  It  was  there  settled  that  the  statute  does  not  transfer  any 
possessions  to  any  use,  but  only  to  uses  in  esse,  and  not  to  any  uses  in  future  or  con- 
tingency, until  they  come  in  esse  (Ibid.,  176).  And  further,  that  until  they  came  in 
esse  they  might  be  destroyed,  as  they  could  have  been  at  common  law  (Ibid.)  It  was 
also  said  that  uses  had  been  invented  in  times  of  trouble  by  fear,  or  in  times  of 
peace  by  fraud. 

(e)  The  inference  is  rather  the  reverse  when  the  law  is  rightly  understood.  The 
author  evidently  supposed  that  conveyances  to  uses  were  done  away  with.  On  the 
contrary,  they  were  not  only  not  interfered  with  at  all,  but  they  were  confirmed.    And 

1  Chap.  16. 
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of  record,  or  some  other  common-law  conveyance,  as  mentioned  in 
the  preamble  of  the  statute. 

The  courts  of  law,  instead  of  sending  suitors  to  seek  relief  in 
chancery,  began  now  to  take  cognisance  of  uses,  which  were  be- 
come legal  estates ;  and  one  would  have  thought  the  learning  of 
landed  property  was,  by  this  statute,  once  more  settled  on  the  pure 
and  simple  principles  of  the  common  law :  how  far  these  expecta- 
tions were  answered,  will  be  seen  in  the  sequel. 
•  There  are  other  material  articles  in  this  statute.  It  is  provided 1 
that  there  shall  be  a  saving  to  all  feoffees  of  such  former  right,  title, 
entry,  interest,  possession,  rents,  customs,  services,  and  actions,  as 
they  might  have  had  at  common  law :  upon  which  saving,  much  of 
the  reasoning  concerning  the  condition  of  the  feoffees  was  afterwards 
founded.  Where2  persons  have  a  use  or  interest  in  annual  rents  issu- 
ing out  of  lands,  they  are  to  be  adjudged  in  posses.sion  and  seisin  of 
the  rent  in  such  like  estate  as  they  had  in  the  use,  in  the  same  manner 
as  if  they  had  a  conveyance  from  those  who  were  seised  to  the  use. 

There  is  another  clause  in  this  act  which  deserves  a  more  par- 
.  ticular  notice ;  that  is,  the  provision  respecting  jointures. 

When  the  statute  had  ordained  that  those  who  had  the 
use  of  land  should  be  thenceforward  considered  as  seised  of  the 
freehold  and  inheritance,  it  was  foreseen  that  the  following  case 
might  happen :  that,  immediately  upon  passing  the  act,  as  every 
man  would  become  seised,  there  would  accrue  a  title  of  dower  to 
his  wife,  who,  perhaps,  had  an  estate  in  jointure  made  to  her  on 
her  marriage,  and  so  would  now  enjoy  a  double  provision — namely, 
her  dower  and  jointure  both.  It  was  thought  expedient  that  this 
should  be  prevented ;  and  it  was  accordingly  enacted,  that  where 
there  are  lands  settled  to  a  man  and  his  wife  and  the  heirs  of  the 
husband,  or  to  the  husband  and  wife  and  the  heirs  of  their 
two  bodies  begotten,  or  the  heirs  of  one  of  their  bodies  begotten, 
or  to  the  husband  and  wife  for  their  joint  lives,  or  the  life  of  the 
wife,  or  to  any  person  to  the  use  of  the  husband  and  wife,  or  of 
the  wife  solely,  for  her  jointure,  that,  in  all  these  cases,  the  wife 
shall  not  be  entitled  to  dower.  But,3  should  she  be  evicted  of  all 
or  any  part  of  her  jointure,  by  lawful  entry,  or  action,  or  even  by 
the  discontinuance  of  her  husband,  she  shall  be  recompensed  by  a 
proportionate  endowment  out  of  the  residue  of  his  lands.  It  was 
also  provided,4  that  where  such  jointure  is  made  after  marriage, 

thus  it  was  said,  in  the  next  reign,  that  a  man  could  make  conveyance  to  uses  and 
that  the  use  could  change  from  one  to  another,  as  he  could  have  done  before  the 
statute  (Bro.  Abr.,  Feoffments  al  Uses,  fol.  30 ;  6  Rdw.  VI.)  The  old  modes  of  conveyance 
of  land  to  uses  byfeoffment  or  fine  were,  however,  often  supersedi-d  liy  the  new  method 
which  was  by  private  deed ;  and  hence  the  enactment  that  such  deeds  should  be 
registered — that  is,  bo  as  to  make  them  as  open  and  public  as  fines  or  feoffments. 
Thus  the  inference  is  rather  that  the  legislature  knew  that  conveyances  to  uses  would 
still  be  the  common  mode  of  conveyance,  as  it  had  been  before ;  and  so,  in  fact  it  has 
continued  to  be,  being,  indeed,  the  only  means  of  conveyance  applicable  to  the 
limitation  of  several  successive  estates,  and  especially  in  wills  of  land. 

1  Sect.  3.  *  Ibid.  5.  3  Ibid.  7.  *  Ibid.  9. 
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the  widow  may  refuse  it,  and  demand  her  dower.  This  is  the  only 
provision  made  by  statute  on  the  subject  of  jointures;  since  which, 
it  has  at  different  times  been  discussed  and  resolved,  what  are  the 
requisites  to  constitute  a  perfect  jointure,  and  such  a  one  as  will 
bar  dower :  the  intention  of  all  which  seems  to  be  this,  that  the 
estate  given  to  the  wife  in  jointure  should  be  equally  beneficial  with 
her  dower,  and  that  there  might  be  no  doubt  but  it  was  given  in 
lieu  of  it. 

Another  equitable  provision  was  made  by  the  statute  of  uses,  to 
prevent  some  untoward  co'nsequences  which  would  ensue  from 
the  revolution  thereby  effected.  When  the  person  who  had  the 
use  became  seised  of  the  land,  his  power  of  devising  was  of 
course  gone  (a).  Now  it  might  happen  that  many  persons  were 
under  covenants,  made  on  marriage  or  otherwise,  to  give  some 
estate  by  will,  which,  since  the  statute,  could  not  be  performed. 
This  would  produce  inconvenience,  and  often  injustice ;  a  saving 
clause  was  therefore  added,  to  effectuate  wills  made  before,  and 
within  a  certain  period  after,  passing  the  act. 

Indeed,  the  effect  that  the  statute  of  uses  had  on  the  power  of 
devising  (b),  was  one  of  the  most  material  consequences  which 
followed  it.  The  king's  grand  object,  of  preventing  the  infringe- 
ment his  casualties  of  tenure  suffered  by  devises,  was  most  effectu- 
ally attained :  Henry  had  made  good  the  threat  he  had  held  out  a 
few  years  before,  which  intimated  a  design  to  take  away  the  power 
of  devising  entirely  (c).     When  this  restraint  was  wrought  up  to 

(a)  But  not  until  it  had  been  really  exercised,  as  where  a  man  conveyed  to  another  to 
his  own  use  for  life,  then  the  remainder  over  in  tail,  and  remainder  to  his  right  heirs; 
there  the  estate  for  life  would  vest  in  himself,  and  that  would  not  be  the  subject  of. 
decree,  but  the  other  estates  would  vest  and  take  effect  after  his  death  according  to 
his  will  as  thus  declared  :  or  again,  he  might  convey  the  fee-simple  and  retake  an 
estate  to  his  own  life  (Bro.  Abr.,  Liverie,  fol.  60).  So  where  a  man  after  the  statute 
had  covenanted  that  he  and  his  heirs,  and  those  who  were  seised  of  his  land,  should 
be  seised  to  the  use  of  his  wife  for  life,  and  then  to  the  heirs  of  his  body,  it  was  held 
good,  and  saved  the  land  from  forfeiture  even  in  the  case  of  felony  [Bro.  Abr.,  Feoff- 
ments al  Uses,  fol.  16 ;  34  Hen.  VIII. ) 

(b)  It  has  been  seen  that  it  had  no  effect  whatever  on  the  power  of  devising.  There 
was  no  such  power  in  a  direct  manner  to  devise  ;  there  was,  indeed,  an  indirect  power 
to  devise  by  means  of  uses,  and  this  remained  as  before.  All  that  the  statute  did 
was  to  vest  the  estate  according  to  the  use  so  transferred. 

(c)  There  is  here  the  continuance  of  the  error  that  has  been  previously  pointed  out 
— that  the  statute  interfered  with  the  indirect  power  of  devising  lands  by  means  of 
uses.  That  power  had  been  upheld  by  solemn  decisions  of  the  courts  of  law ;  and 
what  this  act  did  was  to  recognise  and  give  full  effect  to  it,  but  to  do  so  in  such  a 
manner — i.e.,  by  vesting  the  use — as  to  secure  the  king  his  feudal  services  or  pro- 
fits. Secure  of  those,  he  of  course  was  quite  careless  as  to  the  power  of  devise  ; 
and  knowing  that  it  was  exercised  in  this  indirect  way,  desired  to  confer  a  limited 
power  of  doing  it  in  a  direct  manner,  especially  as  he  had  no  right  at  all  over  lands 
held  in  socage  by  persons  who  did  not  hold  any  land  by  knight-service.  As  to  lands 
held  in  socage,  he  had  no  claim  to  feudal  services,  and  therefore  no  interest  in  pre- 
venting devises.  Upon  this  it  was  held  that  a  will  written  out  before  the  testator's 
death,  from  notes  taken  from  his  mouth,  was  good,  though  never  read  to  him  (Broim 
v.  Sobckville,  6  Edw.  VI.,  Dyer,  fol.  72).  In  several  cases  it  was  held  that  wills  written 
by  others  in  pursuance  of  the  testator's  intentions  and  instructions  were  good,  though 
not  signed  by  him,  providing  be  was  of  disposing  memory,  and  not  merely  of  reason- 
able mind  (Newdeyate's  Case,  ibid.,  in  notes).     In  Hudson's  "  Treatise  on  the  Star 
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its  highest  pitch,  the  inconveniences  of  it  were  felt  too  sensibly  for 
it  to  endure  long ;  and  in  a  few  years  it  was  found  necessary  to 
allow  by  express  statute  the  power  of  devising  land,  upon  the  foot- 
ing that  had  been  proposed  by  the  king  some  years  before. 

Accordingly,  an  act  was  passed  in  the  thirty-second  year  of  the 
„  king,1  which,  from  the  governing  idea  upon  this  sub- 

B  ^u  °  W1  ject,  was  entitled,  The  act  of  wills,  wards,  and  primer 
seisins,  whereby  a  man  may  devise  two  parts  of  his  land.  The 
preamble  intimates  the  grace  and  goodness  of  the  king  towards  his 
subjects  in  granting  them  everything  which  he  in  his  benevolence 
could  confer ;  and  states,  as  a  reason  for  making  this  act,  that  per- 
sons of  landed  estates  could  not  conveniently  maintain  hospitality, 
nor  provide  for  their  families,  the  education  of  their  children,  or 
payment  of  their  debts,  out  of  their  goods  and  movables.  It 
ordains,  therefore,  that  all  persons  having  any  manors,  lands, 
tenements,  or  hereditaments,  may  give  and  dispose  of  them,  as 
well  by  last  will,  or  testament  in  writing,  as  by  any  act  executed 
in  their  lifetime,  in  the  following  manner :  If  they  held  in  socage, 
or  of  the  nature  of  socage,  and  held  none  of  the  king  by  knight- 
servioe,  by  socage  in  chief,  nor  of  the  nature  of  socage  in  chief,  nor 
of  any  other  person  by  knight-service  (a),  or  if  they  held  of  the 
king  in  socage,  or  of  the  nature  of  socage  in  chief,  or  of  any  other 
person,  and  none  of  the  king  or  any  other  by  knight-service,  they 
might  devise  the  whvle,  with  a  saving  to  the  king  of  .his  primer 
seisin,  and  reliefs,  and  fines  for  alienation,  and  all  other  rights  and 
dues  belonging  to  socage-tenure.  If  they  held  of  the  king  in  chief 
by  knight-service,  or  of  the  nature  of  knight-service  in  chief  (6), 

Chamber,"  however,  it  is  stated  that  Lord  Chancellor  Egerton  absolutely  overruled 
these  cases,  and  usually  condemned  wills  made  in  eoctremis,  when  men  had  no  good 
disposing  memories;  and  the  author  added  that  "infinite  examples  had  happened 
in  a  short  time  to  show  the  mischief  which  the  statute  of  wills  had  brought  in. 
Dyer,  fol.  29,  chap.  ii.  c.  365,  all  devises  of  lands  and  tenements  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  some  other  person  in  his  presence, 
and  by  his  express  sanction,  and  be  subscribed  in  his  presence  by  three  or  four 
credible  witnesses.  By  the  present  law  of  wills  two  witnesses  are  required,  who 
must  subscribe  and  attest  in  the  presence  of  the  testator  and  of  each  other.  , 

(a)  A  few  years  before  this  statute  it  had  been  held  that  if  a  man  seised  in  use  of  land 
held  of  the  king  in  capite  married  his  daughter  within  age,  and  died  leaving  her  under 
age,  the  land  should  be  in  ward,  but  not  the  body ;  but  if  she  was  of  full  age,  the  king 
should  have  a  relief,  by  the  statute  4  Henry  VII.  (ride  ante,  et  vide.  c.  xxvii.),  and  the 
feoffees  need  not  sue  livery  of  the  land.  For  where  land  held  of  the  king  in  capite 
came  to  him,  it  should  not  go  out  without  livery,  and  in  the  other  case  it  was  not 
"dying  seised,"  and  so  it  should  be  no  seisure  (£ro.  Air.,  Liverie,  fol.  21).  The  heir  of 
him  who  held  of  the  king  in  capite  in  socage  need  not  render  primer  seisin  to 
the  king  for  all  his  lands,  but  only  for  those  he  held  in  socage  in  capite  ;  but  other- 
wise of  him  who  held  in  chivalry  m  capite  (Ibid.,  fol.  60).  Primer  seisin  was  where 
the  heir  of-  tenant  in  socage  in  capite  was  of  full  age  at  the  death  of  his  ancestor  ; 
livery  was  where  he  was  under  age  at  that  time,  and  afterwards  came  of  age.  He 
who  held  o£  the  king  in  chivalry  and  not  in  capite  need  not  sue  livery,  nor  should 
the  king  have  custody  of  his  other  lands  that  he  did  not  hold  in  capite  ;  but  if  he  was 
of  full  age,  the  king  should  have  a  relief—  otherwise  of  tenure  in  capite  (Jbid. ,  fol.  62). 

(5)  The  tenure  in  chief,  or  in  capite,  commenced  in  ancient  times,  upon  the  grants 
of  the  kings  to  defend  their  persons  and  their  crowns  against  enemies  and  rebels  ; 

1  Chap.  1. 
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they  might  devise  two  parts  (a),  or  as  much  as  should  amount  to 
the  yearly  value  of  two  parts  in  three,  in  certainty,  and  by  special 
divisions,  so  as  it  might  be  known ;  saving  to  the  king  the  custody, 
wardship,  and  primer  seisin  of  as  much  of  the  lands  as  amounted 
to  the  full  yearly  value  of  a  third,  without  any  diminution,  dower, 
fraud,  covin,  or  cheat,  and  also  his  fine  for  alienation  (b).  The 
same  if  they  held  of  the  king  by  knight-service  in  chief,  and  had 
also  other  land  of  the  king,  or  of  any  other,  by  knight-service  or 
otherwise,  with  the  same  saving  of  custody,  wardship,  primer  seisin, 
and  fines  for  alienation.  If  they  held  some  lands  by  knight-ser- 
vice, and  some  in  socage,  or  of  the  nature  of  socage,  of  any  common 
person,  then  they  might  devise  two  parts  of  those  held  by  knight- 
service,  and  all  those  held  in  socage,  with  the  same  saving.  If 
they  held  only  of  the  king  by  knight-service,  and  not  in  chief,  or 

and  the  king  at  this  day  could  create  such  tenure,  if  he  received  it  to  his  person,  but 
not  if  he  received  it  as  of  his  manor  or  castle,  for  then  the  service  should  be  regardant 
to  the,  manor,  &c.  (Dyer,  44). 

(a)  If  the  devise  was  of  the  whole  it  was  good  as  to  the  two  first  (Jenkins'  Centu- 
ries, 201,  fol.  20). 

(b)  No  livery  need  be  sued  by  any  heir  if  the  tenure  were  not  of  the  king  in  capite, 
whether  in  socage  or  knight-service.  Por  land  holden  of  the  king  by  knight-service 
in  capite,  if  the  heir  be  of  full  age  at  the  time  of  the  death  of  his  father,  he  should 
pay  half  a  year's  value  of  the  land  ;  if  the  tenure  were  in  socage  m  capite,  the  heir 
should  pay  relief  ;  if  he  was  of  full  age  at  the  death  of  his  father,  he  should  pay  no- 
thing. Where  the  king  had  a  ward  because  of  another  ward  who  was  the  king's 
tenant  in  capite  by  knight-service,  and  he  who  was  ward  because  of  ward  came  first 
to  full  age,  he  should  save  his  own  livery,  but  not  where  his  guardian  had  sued  his 
livery  before  him,  though  even  then  the  king  should  retain  the  land  and  body  till 
full  age.  So  should  every  other  lord  who  had  a  ward  because  of  ward.  The  heir 
of  the  king's  tenant  in  chivalry,  not  in,  capite,  should,  at  his  full  age,  after  paying 
a  relief,  have  an  amoveas  mantis  to  recover  his  lands  from  the  king  (21  Edw.  IV., 
fol.  60 ;  26  Ben.  VI J  I.  ;  Bro.  Abr.,  Liverie  and  Feoffment  al  Uses).  It  is  to  be  observed 
that  the  prerogative  only  applied  to  land  held  in  chivalry  or  knight-service,  and 
not  to  land  held  in  socage  or  by  certain  service  ;  and  thus  it  was  held  that,  where 
one  held  land  in  chivalry  and  other  land  in  socage  of  a  manor  which  was  held  of 
the  king  in  capite  by  knight-service,  and  the  tenants  died,  and  left  heirs  under  age, 
it  was  held  that  the  socage,  land  should  not  be  in  ward  by  the  prerogative,  because 
the  tenant  who  died  seised  did  not  hold  immediately  of  the  king  (Doig's  Case,  Dyer's 
Reps.,  1 23).  The  crown,  therefore,  was  not  interested  in  preventing  devises  of  land 
by  will  if  held  in  socage  and  not  in  capite,  and  therefore  the  statute  32  Henry  VIII.,  c.  i. 
(1540),  gave  power  to  every  man  seised  of  land  in  fee-simple  of  socage  tenure  to  make 
devise  by  his  last  will  in  writing  of  estate  lawfully  executed  in  his  lifetime,  the  heir  to 
have  the  third  part  of  the  land.  Upon  this  a  question  arose  whether,  if  lands  were  held 
in  fee  in  capite  and  by  fine  conveyed  to  uses  declared  in  a  deed,  the  cestui  que  use 
should  have  the  whole  of  the  land  under  the  fine,  or  the  heir  should  have  the  third 
part  under  the  statute  ?  (Morrdga's  Case,  Dyer,  112).  But  by  the  12  Charles  II.,  c. 
xxviii.,  tenures  in  capite  were  abolished.  The  prerogative  held  for  all  lands  held  from 
any  lords  of  which  the  king's  tenant  in,  capite  died  seised,  but  only  of  lands  of  which 
he  died  seised ;  and  in  such  case,  if  the  tenant  died  leaving  an  heir  within  age,  or  of 
full  age  before  livery,  the  land  was  deemed  to  be  in  the  king's  hands,  insomuch  that 
the  writ  of  devenerunt  was  the  proper  writ  to  be  sued  in  such  case,  not  a  writ  of  diem 
clausit  extremium,  for  the  writ  of  diem  clusit  commanded  the  sheriff  to  seise  the  lands 
into  the  king's  hands  when  they  were  not  then  in  his  hands ;  and  the  writ  of  devenerunt 
recited  that  the  lands  of  the  ward  were  in  the  king's  hands,  and  that  the  ward  in  his 
custody  diem  clausit.  Where  the  king's  tenant  in  capite  died,  his  heir  being  within  age, 
and  land  descended  to  this  heir  from  another  ancestor  who  held  of  another  lord,  the 
king  had  no  prerogative  of  these  lands ;  the  prerogative  only  held  of  lands  of  which  the 
king's  tenant  died  seised  (15  Edw.  IT.,  fol.  11).    Hence  the  resort  to  conveyances  to  uses, 
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held  by  knight-service,  and  not  in  chief  of  the  king ;  and  also  of 
another  by  knight- service ;  and  also  of  another  held  other  lands  in 
socage,  or  of  the  nature  of  socage ;  then  they  might  devise  two 
parts  of  those  held  of  the  king,  and  two  parts  of  those  held  of  the 
others  by  knight-service,  and  the  whole  of  those  held  in  socage ; 
saving  to  the  king  and  the  other  lords  their  respective  rights  and 
casualties,  as  before-mentioned. 

In  all  these  cases,  if  the  part  coming  to  the  king  did  not  amount 
to  a  full  third,  he  might  take  into  his  hands  as  much  of  the  other 
two  parts  as  would  make  up  a  clear  yearly  value  of  the  full  third 
belonging  to  the  king  in  title  of  wardship  and  primer  seisin,  or  the 
like, ;  and  the  lord  was  to  have  a  like  advantage  respecting  his 
third  part  for  title  of  wardship ;  and  all  persons  were  to  sue  their 

and  declaration  of  "  last  wills,"  that  is,  of  a  use  for  the  heir,  to  whom  the  land  was  then 
reoonveyed  ;  and  this  deprived  the  lord  indirectly  of  feudal  profits.  Hence  the  statute 
of  Henry  VIII.,  which,  however,  was  limited  to  cases  where  no  will  was  declared, 
In  socage  in  capite  of  the  person  of  the  king,  if  the  tenant  died,  his  heir  being  within 
age,  the  ward  would  be  taken  into  the  king's  hands,  and  the  next  friend  of  the  heir 
would  have  livery  of  it  with  the  issues ;  but  if  the  heir  were  of  full  age,  the  livery 
should  be  sued  without  the  issues,  and  the  king  should  have  primer  seisins  {Jenkins, 
127).  The  common  law  only  applied,  it  will  be  observed,  as  to  land  of  which  the 
tenant  died  seised,  so  that  if  land  were  conveyed  away  to  uses  or  otherwise,  the 
feoffor's  heir  would  not  be  liable  to  the  feudal  burdens,  but  the  feoffor's  heir  might 
be  so  liable  only  if  the  conveyance  were  to  such  uses  as  the  feoffor  should  direct,  and 
he  directed  the  use  by  last  will  to  the  use  of  the  heir :  the  beneficial  estate  would 
pass  to  him  and  equity  would  direct  a  re-conveyance,  and  thus  the  law  would  be 
defrauded.  Hence  the  act  of  Henry  VII.,  which,  however,  was  limited  in  its  opera- 
tion. Where  tenant  by  knight-service  died,  leaving  an  heir  under  age,  the  lord  could 
tender  the  heir  a  marriage,  and  if  he  refused  and  married  elsewhere,  still  being  within 
age,  and  died  within  age,  the  lord  would  be  entitled  to  double  value  of  the  marriage ; 
and  so  if  the  issue  of  the  marriage  had  married  within  age,  the  lord  would  be  en- 
titled to  a  single  value  of  the  marriage,  which  was  proportioned  to  the  value  of  the 
lands  (Keil/way,  174 ;  11  Hen.  VIII.)  At  common  law,  a  king's  tenant  in  socage  in 
capite  dying  seised  of  the  land,  and  the  heir  being  left  of  full  age,  the  king  would 
have  primer  seisins,  but  otherwise  if  he  conveyed  in  his  lifetime  to  another;  and  even 
after  this  statute  in  such  case  the  king  had  nothing,  fur  the  land  had  been  conveyed 
to  another,  and  the  ancestor  did  not  die  seised,  so  that  the  common  law  did  not 
apply,  and  the  conveyance  was  not  within  the  statute  (Jenkins,  329).  After  this 
statute  as  before,  it  was  held  that  if  cestui  que  use  of  land  held  in  capite  of  the  king, 
and  of  other  lands  held  of  others  by  kni^ht-servico  or  socage,  died  without  will 
leaving  his  heir  within  age,  the  king  should  have  his  prerogative  in  all  the  lands,  by 
the  construction  of  the  statute  of  4  Henry  VII.,  for  the  ward  of  cestui  que  vse ;  forit 
was  ordained  that  in  such  case  the  king  should  have  the  wardship  as  if  the  tenant 
had  died  seised  (Jenkins'  Centuries,  219  ;  Dyer,  274).  If  there  was  a  will  declared 
before  the  statute  of  uses  or  a  conveyance  to  uses,  it  took  effect  as  will,  and  barred 
the  lord  except  a3  to  wardship  (Bro.  Ah:,  Feoffment  al  Uses)  ;  but  a  will 
was  something  to  take  effect  after  death  (Lord  Audley's  Case  ;  Dyer,  106);  and  hence 
if  the  alienation  to  uses  was  to  take  effect  during  the  lifetime  of  the  donor  it  was 
not  a  will  (Ibid.)  After  the  statute  of  uses,  if  land  were  conveyed  to  one  and  his 
heirs,  to  the  use  of  him  and  his  heirs  in  trust  for  the  feoffor  and  his  heirs,  the  king 
should  not,  upon  the  death  of  the  feoffor,  have  the  wardship  nor  the  forfeiture  of  the 
land  for  treason-felony,  but  if  the  feoffee  died,  his  heir  within  age  should  be  in  ward- 
and  if  the  feoffee  were  attainted  for  treason  or  felony,  the  land  was  lost.  A  use  was 
not  forfeitable  at  common  law,  but  was  grantable.  A  trust  was  neither  forfeitable 
nor  grantable,  even  after  the  statute  (Jenkins'  Centuries,  219).  It  seems  then  that 
after  this  statute,  and  after  the  statute  of  wills,  men  might  still,  without  resorting  to 
the  powers  of  the  statute  of  wills,  alienate  their  lands  by  last  will  through  the 
medium  of  uses  and  trusts,  as  they  did  before. 
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liveries  for  possessions,  reversions,  and  remainders,  and  pay  reliefs 
and  heriots  as  before. 

It  was  declared,  that  if  two  or  more  persons  held  lands  of  the 
king  by  knight-service,  jointly  to  them  and  the  heirs  of  one  of 
them,  and  he  who  had  the  inheritance  died,  leaving  his  heir  within 
age,  the  king  should  have  the  ward  and  marriage  of  the  body,  not- 
withstanding the  life  of  the  freeholder.  Lastly,  there  was  a  saving 
of  dower  out  of  the  two  parts,  and  to  the  king  his  reversion  of 
tenants  in  jointure  or  dower,  if  they  should  happen  to  die  during 
the  minority  of  the  king's  ward. 

Such  is  the  substance  of  the  first  statute  of  wills.  An  innova- 
tion like  this  could  not  be  made  without  giving  occasion  to  an 
abundance  of  questions  which  could  not  be  foreseen  by  the  makers 
of  it ;  and  the  present  act  does  not  seem  to  have  been  framed  with 
all  that  circumspection  which  is  so  manifest  in  most  of  the  acts  of 
this  period.  In  the  course  of  three  years,  many  of  these  difficulties 
had  time  to  make  their  appearance,  and  suggest  their  own  remedies. 
We  find  in  34  and  35  Henry  VIII.  an  act  passed  for  correcting 
such  defects,  entitled,  "  The  bill  concerning  the  explanation  of 
wills." 

It  is  remarkable,  that  of  the  many  clauses  in  the  former  statute 
which  gave  authority  to  different  persons  to  devise,  only  two  of 
them  required  any  particular  description  of  estate  in  the  testator, 
and  then  the  description  was  ambiguous :  these  words  were  of  estate 
of  inheritance,  and  they  were  now  declared  to  mean  only  an  estate 
in  fee-simple.  The  act  goes  on  to  supply  the  defect  of  the  former 
act,  and  declares,  that  all  persons  having  a  sole  estate  in  fee-simple, 
or  being  seised  in  fee-simple,  in  coparcenary  or  in  common,  of 
manors,  lands,  tenements,  rents,  or  other  hereditaments,  in  posses- 
sion, reversion,  or  remainder,  or  rents,  or  services,  incident  to  any 
reversion  or  remainder,  and  having  no  lands  held  of  the  king,  or 
any  other  by  knight-service,  might  devise  the  whole.  If  they  held 
them  of  the  king  in  chief  by  knight-service,  or  of  the  nature  of 
knight-service  in  chief,  they  might  devise  two  parts.  To  explain 
a  doubt  which  Montague,  afterwards  chief-justice,  confesses  he, 
among  many,  entertained,  that  a  will  of  more  than  the  two  parts 
would  *  be  void,  it  was  declared,  that  a  will  should  be  good  at 
least  for  two  parts,  although  it  was  made  of  the  whole,  or  of  more 
than  the  two  parts.  The  division  of  the  two  parts,  if  not  made  by 
the  testator,  was  to  be  made  by  commission,  granted  out  of  the 
court  of  wards  and  liveries,  a  court  which  was  newly  erected, 
and  will  be  mentioned  hereafter.  This  was  to  be  executed  by 
the  oaths  of  twelve  men,  and  a  return  and  certificate  to  be  made 
to  the  master  of  the  wards  and  liveries,  who  was  to  decide  the 
matter. 

If  any  held  of  the  king  by  knight-service,  and  not  in  chief,  or 
held  of  any  other  by  knight-service  (not  being  bodies  politic  and 

1  Plowd. 
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corporate),  they  might  devise  two  parts;  and  any  will  should  be 
good  for  the  two  parts,  though  made  for  the  whole,  and  for  all 
.  other  lands  not  held  of  the  king,  nor  of  any  other,  by  knight-service, 
nor  in  chief ;  the  division  to  be  made,  as  in  the  former  case,  for  as 
much  of  the  lands  as  belonged  to  the  king,  and  for  as  much  as 
belonged  to  any  other  person,  by  commission  issuing  out  of 
chancery. 

In  explanation  of  the  savings,  made  in  the  former  act,  of  custo- 
dies, primer  seisins,  and  the  like,  respecting  the  third  part,  it  was 
declared  to  apply  to  such  lands  and  tenements  as  came  by  descent, 
as  well  in  fee-tail  as  fee-simple,  or  in  fee-tail  only,  to  the  heir  of 
the  testator,  immediately  after  his  death ;  and  any  will  was  to  be 
good,  notwithstanding  it  devised  all  the  fee- simple  lands:  and  if 
such  lands,  descending  either  in  fee-simple  or  fee-tail,  amounted 
not  to  a  third,  the  kiug,  or  other  lord,  was  to  have  as  much  of  the 
others  as  would  make  up  the  clear  yearly  value  of  the  third,  in 
respect  of  his  title  of  wardship,  primer  seisin,  and  the  like.  If  the 
king,  or  other  lord,  was  evicted  of  his  third  part,  he  was  to  have  the 
deficiency  made  up  to  him  out  of  the  other  two  parts.  As  to  the 
fines  for  alienation  without  licence,  directed  by  the  last  act  to  be 
paid  by  those  who  took  any  freehold  under  such  wills,  it  was 
declared,  that  they  should  be  remitted  by  suing  forth  the  king's 
pardon,  and  paying  the  third  of  the  yearly  value  of  the  lands  so 
devised :  and  the  chancellor  was  Hereby  empowered  to  issue  such 
pardons  without  applying  to  the  king. 

It  was  declared,  that  a  will  of  lands,  tenements,  or  hereditaments 
made  by  a  feme-covert,  any  person  under  twenty-one  years,  idiot, 
or  of  non-sane  memory,  should  not  be  good  or  effectual. 

In  the  spirit  of  a  provision  in  the  stat.  Marlborough,1  it  was 
ordained,  that  if  any  person  holding  by  knight-service  of  the  king, 
or  another,  or  in  chief,  by  will,  or  other  act  iu  his  life,  gave  his 
manors,  lands,  tenements,  or  hereditaments,  by  fraud,  or  covin,  to 
any  one  for  term  of  years,  life  or  lives,  with  one  remainder  over  in 
fee,  or  with  divers'  remainders  over  for  term  of  years,  life,  or  in  tail, 
with  remainder  over  in  fee-simple,  to  any  person,  or  to  his  right 
heirs,  or  should  make  by  fraud  or  covin,  contrary  to  the  intent  of 
this  act,  any  estates,  conditions,  menalties,  tenures,  or  conveyances, 
to  defraud  the  king  of  his  prerogative,  primer  seisin,  livery,  relief, 
wardship,  marriages,  or  rights,  or  any  other  lord  of  his  wardships, 
reliefs,  heriots,  or  other  profits  which  should  arise  by  the  death  of 
any  tenant ;  then,  upon  office  being  found,  the  king  should  have 
his  right,  as  if  no  such  estate  had  been  made,  until  such  office  be 
legally  done  away  by  traverse,  or  otherwise.  And  any  other  lord 
might  bring  his  writ  of  ward,  distrain  or  avow,  as  the  case  might 
be ;  saving,  however,  to  the  donees  or  devisees  their  interest  after 
the  king  and  lord  were  satisfied.  Lastly,  it  was  provided,  that 
where  the  king  or  any  lord  took  any  lands  to  make. up  his  full 
1  Fide  ante,  vol.  ii.,  62. 


CHAP.  XXVIII.]  STATUTE-STAPLE.  289 

third,  the  person  from  whom  they  were  taken  should  obtain  a  con- 
tribution against  all  persons  entitled  to  the  other  two  parts  by  bill 
exhibited  in  chancery. 

This  is  the  substance  of  the  two  famous  statutes  concerning  wills 
of  land.  Except  in  the  instance  of  land  devisable  by  custom, 
devises  before  these  statutes  were  in  consequence  of  some  feoffment 
to  the  use  of  a  will,  so  that  the  devise  made  in  pursuance  thereof 
gave  only  an  equitable  right  to  be  established  by  the  authority  of 
the  court  of  chancery,  being,  in  fact,  no  more  than  a  declaration  of 
a  use  ;  but  now,  being  authorised  by  statute,  a  will  ofc  land  became 
a  new  mode  of  conveyance  on  the  death  of  the  testator,  cognizable 
in  the  courts  of  common  law..  So  much  of  uses  and  wills,  the 
statutes  concerning  which  are  strongly  allied  to  each  other  in  their 
reason  and  consequences,  and  may  be  considered  as  a  system  of 
constitution  forming  a  remarkable  period  in  the  history  of  landed 
property. 

Thus  far  of  real  property.  We  shall  next  consider  some  few 
particular  instances  of  parliamentary  interposition  for  altering 
the  modes  of  securing  property,  and  redressing  injuries  to 
personal  estates,  before  we  come  to  the  general  alterations  which 
were  made  in  the  administration  of  justice..  Erst,  of  the 
recognisance  in  nature  of  a  statute-staple  ;  then  of  bankrupts  and 
usury. 

This  new  security  was  framed  by  stat.  23  Henry  VIII.,  c.  6,  and 
was,  denominated,  after  the  original  from  whence  it  was  framed, 
A  Recognisance  in-  the  nature  of  a  Statute-Staple.  The  statute - 
staple,  as  we  have  seen,J  was  a  charge  on  land,  which  was  contrived 
as  a  security  to  be  used  by  those  only  who  had' dealings  in  the 
staple ;  it  was,  therefore,  like  the  statute-merchant,  confined  to 
certain  persons  and  places.  •  It  had,  however,  by  a  fiction  lately 
introduced  of  surmising  the  debt  to  have  been  contracted  in  the 
staple,  been  extended  beyond  its  primary  design  ;  and  it  was  now 
thought  expedient,  by  a  legislative  sanction,  to  communicate  the 
benefit  of  such  a  security  to  all  persons  who  chose  to  avail  them- 
selves of  it;  or  rather,,  without  the  circuity  of  a  fiction,  to  which 
they  before  resorted,  to  frame  a  similar  security  for  debts,  that 
might  be  ©pen  to  persons  of  all  descriptions.  This  was  done  by 
the  above-mentioned  statute,  which  gives  the  form  of  the  recognis- 
ance, and  directs  all  the  method  of  proceeding  therein.  It  is  to  be 
acknowledged  before  either  of  the  chief  justices,  or,  out  of  term, 
before  the  mayor  of  the  staple  of  Westminster  and  the  recorder  of 
London,  jointly.  The  first  statute  of  bankrupts  is  stat..  statute  of 
34  and  35  Henry  VIII.,  c.  4,  and  is  entitled,  An  Act  bankrupts. 
against  such  Persons  as  do  make  Bankrupts.  The  persons  who 
are  the  objects  of  this  new  provision  for  the  recovery,  of  debts,  are 
described  as  those  who  "  craftily  obtaining  into  their  hands  great 
substance  of  other  men's  goods,  do  suddenly  flee  to  parts  unknown, 

1  Videtmte,  vol.  ii. 
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or  keep  their  houses  (a)  ;"  so  that  the  statute  extends  to  all  persons 
whatsoever  who  act  as  above  described.  A  new  and  peculiar  method 
of  dealing  with  these  defaulters  is  directed :  the  chancellor,  or 
keeper  of  the  great  seal,  the  lord  treasurer,  lord  president,  privy- 
seal,  and  others  of  the  privy  council,  the  chief  justices  of  both 
benches,  or  three  of  them  at  least,  whereof  the  chancellor  or  keeper, 
the  treasurer,  president,  or  privy-seal,  were  to  be  one,  upon  com- 
plaint in  writing  by  a  party  grieved,  were  to  take  order  concerning 
the  lands  and  goods,  and  also  with  the  body  of  such  offender,  for 
so  he  is  named  ;  and  they  were  either  to  sell  his  effects,  or  make 
such  disposition  of  them  as  they  should  think  meet,  so  as  every 
creditor  had  a  rateable  portion  according  to  his  demand  ;  and  such 
sale  and  direction  was  to  be  as  good  in  law,  as  though  made  by 
such  offender  himself.  They  were  authorised  to  call  persons  before 
them,  and  examine  them  upon  oath  touching  the  offender's  goods. 
Persons  concealing  effects  of  the  offender  were  to  forfeit  double  the 
value  of  them,  to  be  recovered  by  such  means  as  the  lords  should 
think  proper :  and  persons  making  false  claims  of  debt  were  to 
forfeit  double  the  sum  demanded. 

If  such  offender  left  the  kingdom,  the  lords  were  to  issue  a  pro- 
clamation commanding  him  to  surrender  ;  and  if  he  did  not  comply 
within  three  months  after  he  had  notice  thereof,  he  was  to  be 
adjudged  out  of  the  king's  protection ;  and  in  such  case,  should  any 
one  help  to  convey  to  him  his  effects  out  of  the  realm,  he  was  to 
suffer  such  fine  and  imprisonment  as  the  lords  should  think  proper 
to  inflict.1     The  act  further  directs,  that  after  a  man  was  by  these 

(a)  It  will  be  observed  that  the  preamble  of  this  act  is  very  much  the  same  as  that 
of  the  act  of  Henry  VII.  against  fraudulent  alienations  of  goods  and  chattels  (vide 
amte,  c.  xxvii.) ;  whence  it  may  be  inferred  that  the  scope  of  this,  the  first  statute  of 
bankrupts,  was  the  same,  as  indeed  is  in  terms  expressed,  viz.,  to  meet  the  case 
of  trader-debtors  fraudulently  concealing  or  disposing  of  their  goods  to  their  own  use 
or  the  use  of  favoured  creditors,  so  as  to  defraud  their  other  creditors,  evading  the 
proeess  of  law  by  withdrawing  themselves.  The  only  common  law  remedy  for  such 
a  course  would  be  outlawry ;  that  is,  if  the  debtor  could  not  be  found  by  any  par- 
ticular creditor  suing  him,  who,  if  he  could  find  him,  could  only  levy  his  own  debt, 
and  could  only  levy  it  on  the  goods  legally  his  debtor's.  And  the  effect  of  outlawry 
was  to  vest  the  property  and  assets  of  the  debtor  in  the  crown  ;  not,  however,  for 
distribution  among  the  creditors,  but  only  as  a  penal  process  to  compel  the  debtor  to 
satisfy  the  creditor  suing.  And  this  again  could  only  apply  to  the  legal  property  of 
the  debtor.  This  statute,  the  earliest  on  the  subject,  contains  the  first  germs  of  the 
law  of  bankruptcy  as  afterwards  established,  and  perhaps  embodied  all  its  essential 
principles.  Its  fundamental  principle  was  that,  in  the  case  of  fraudulent  debtors 
that  is,  debtors  evading  payment  of  their  debts,  or  concealing  or  unfairly  disposing  of 
their  assets,  there  should  be  a  compulsory  administration  and  distribution  on  the 
basis  of  a  statutable  equity  or  equality  among  all  the  creditors.  Of  course  this 
involved  a  compulsory  collection  of  the  assets ;  and  hence  the  two  great  features  of 
a  bankruptcy  law  have  always  been,  a  collection  or  realisation  of  the  assets  and  then 
administration  or  distribution.  The  first,  of  course,  would  necessarily  precede  the 
second ;  and  it  was  in  the  first  the  present  measure  was  defective,  for  it  merely  pro- 
vided generally  that  the  chancellor,  &c,  should  "  take  order"  in  the  matter.  What 
should  be  done  in  the  matter  appears  to  have  been  left  wholly  uncertain,  and  espe- 
cially as  to  who  should  be  the  authorities  practically  to  execute  or  carry  out  the  law 
and  what  powers  they  should  exercise.    Probably  for  this  reason  the  act  does  not 
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means  stripped  of  all  his  property,  he  was  still  to  be  liable  to  all 
unsatisfied  demands,  as  before  that  act  was  made. 

This  is  the  first  draught  of  that  species  of  summary  execution 
against  the  person  and  effects  of  a  debtor  which  has  since  been 
modelled  into  a  very  different  shape.  At  present  the  bankrupt  was 
considered  as  a  criminal,  whose  delinquency  could  be  expiated  only 
by  paying  the  last  farthing.  Later  statutes  have,  besides  the  pay- 
ment of  his  creditors,  provided  in  some  measure  for  his  interest, 
rather  viewing  him  in  the  light  of  an  unfortunate  man :  upon  that 
idea  his  compliance  with  the  direction  of  the  several  statutes  is 
rewarded  by  an  immunity  from  his  former  encumbrances,1  and  an 
allowance  to  enable  him  to  try  his  success  in  the  world  once  more. 
These  qualifications  of  the  rigour  of  the  first  bankrupt  law  have  been 
added  since  their  operation  has  been  confined  totally  to  traders; 
though,  perhaps,  a  general  policy,  as  well  as  a  consideration  of  the 
casualties  attending  trade  and  commerce,  would  dictate  such  a  pro- 
vision. However,  as  the  first  bankrupt  law  completely  ruined  the 
man  who  was  unhappily  the  object  of  it,  the  modern  regulations 
are  looked  on  by  many  as  holding  forth  to  a  designing  trader  an 
unmerited  indemnity,  if  not  a  prospect  of  gain  at  the  expense  of  his 
creditors;  and  this  has  tempted  many  to  court  a  situation  and 
character,  from  which,  in  the'  reign  of  Henry  VIII.,  they  would 
have  shrunk  with  horror ;  so  that,  if  the  severity  of  the  first  bank- 
rupt law  was  carried  too  far,  the  opportunity  of  imposing  on  the 
ease  of  modern  ones  by  fraud  and  collusion  makes  many  doubt  of 
their  benefit  to  the  community. 

seem  to  have  been  of  much  practical  effect,  and  it  is  impossible  to  discover  any 
traces  of  it  in  the  books.  It  was  superseded  by  an  act  of  Elizabeth,  and  although  no 
doubt  the  statute  of  Henry  VII.  avoided  fraudulent  alienations  of  property  for  the 
use  of  the  debtor  himself,  it  did  not  avoid  such  alienations  for  the  benefit  of  others, 
particular  favoured  creditors.  Thus,  therefore,  there  were  these  grievances  in  the  law  : 
the  withdrawal  of  debtors  so  as  to  evade  legal  process,  and  put  creditors  to  the  dila- 
tory circuitous  procedure  of  outlawry,  which  vested  the  goods  in  the  crown,  not  the 
creditors  ;  and  the  withdrawal  of  the  assets  by  fraudulent  alienations  for  the  benefit 
of  favoured  creditors.  Hence  it  is  obvious  that  the  only  remedy  would  be,  in  such 
cases,  a  summary  proceeding,  by  which  the  property  should  be  at  once  seized  and 
secured  for  the  benefit  of  all  the  creditors,  and  by  which  all  unfair  alienations,  even 
to  favoured  creditors,  should  be  avoided.  Hence  the  present  act.  Upon  this  clause 
a  curious  case  arose.  A  process  issued  against  a  man  to  arrest  him,  he  keeps  his 
house  to  save  himself  from  arrest,  and  afterwards  goeth  out  to  the  market  and  to 
other  places  :  and  when  he  heareth  again  of  a  new  process  out  against  him,  he  keeps 
his  house,  and  afterwards  goeth  at  large.  The  question  was  if  he  were  within  the 
statute  of  bankrupts  ?  And  all  the  court  held  that  he  was  not,  because  he  used 
to  go  at  large,  and  it  might  be  that  his  policy  would  not  prevent  the  serving  of 
the  process,  for  he  might  be  met  withal  unwittingly  (Anonymous  Cage,  Cro.  Eliz.,  13). 
It  would  appear  that  the  court  considered  that  bankruptcy,  in  such  cases,  at  all  events, 
was  analogous  to  a  species  of  summary  outlawry,  which  involved  a  seizure  of  all  pro- 
perty in  cases  where  ordinary  process  could  not  be  executed  ;  so  that,  while  there 
remained  such  a  clause  of  executing  it  which  would  be  deemed  to  exclude  outlawry, 
there  could  be  no  bankruptcy.  This  is  a  curious  illustration  of  the  narrow  view  with 
which  bankruptcy  was  at  first  regarded  by  the  common  law  courts,  who  did  not 
grasp  its  great  principle  as  a  kind  of  statutable  equity.  (See  the  subsequent  statutes 
13  Eliz.,  c.  vii. ;  7  James  I.,  c.  xv. ;  5  Geo.  II.,  u.  xxx. ;  and  vide  Salk.,  116 ;  Strange, 
809  :  and  2  F.  R.  59,  contra.) 

i  2  Blacks  t.,  eh.  31. 
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The  prejudices  against  usury  are  worn  off ;  and  a  rational  com- 
merce had  taught  the  nation  that  an  estate  in  money,  as  well  as  an 
estate  in  land,  might  he  let  out  to  hire,  without  the  breach  of  one 
moral  or  religious  duty.  The  parliament  concurred  with  the 
opinion  of  the  times,  and  by  stat.  37  Henry  VIII.,  c.  9,  all  former 
acts !  against  usury,  as  an  offence,  were  repealed  ;  and  a  certain  sum 
to  he  given  for  the  loan  of  money  was  permitted,  under  the  follow- 
ing terms  and  precautions : — In  the  first  place,  it  was  by  this  statute 
enacted  that  no  person  should  sell  his  wares  or  merchandise,  and 
within  three  months  buy  them  again  at  a  lower  price  ;  nor  should 
any  one  by  means  of  any  corrupt  bargain,  loan,  exchange,  chevis- 
ance,  shift,  interest  of  any  wares,  merchandises,  or  other  thing,  or 
by  any  other  corrupt  or  deceitful  way  or  means,  or  by  any  covin  or 
conveyance,  receive  or  take  for  the  forbearing  or  giving  day  of 
payment  for  a  year  for  his  money  or  other  thing  due  for  the  said 
wares  or  merchandises,  or  other  thing,  above  £10 ;  nor  should  sell, 
bargain,  or  mortgage  any  lands  upon  any  higher  interest :  and  those 
who  transgressed  in  any  of  these  points,  were  to  forfeit  treble  the 
value  of  the  thing  bargained  for,  and  suffer  fine  and  imprisonment 
at  the  king's  pleasure.  The  provisions  of  this  act  have  undergone 
some  qualifications  by  later  statutes.2 

In  speaking  of  the  administration  of  justice,  we  shall  first  mention 
certain  new  courts,  which  were  erected  by  parliament;  some  of 
these  concerned  criminal  matters,  and  therefore  will  be  more  pro- 
perly noticed  hereafter  ;  others,  which  were  of  a  civil  nature,  may 
very  properly  be  placed  here :  they  all  related  to  the  better  collec- 
tion and  management  of  the  king's  revenue. 

The  dissolution  of  religious  houses  opened  a  new  source  of  revenue 
to  the  crown  (a) ;  for  the  governance  of  which  was  erected  by  stat. 

(a)  This  was  a  measure  which,  there  can  be  no  doubt,  was  viewed  with  aversion  by 
lawyers,  as  utterly  contrary  to  legal  principle,  to  say  nothing  of  moral  justice  ;  and 
the  strictest  construction  was  placed  upon  it.  If  the  measure  had  been  passed  with 
any  real  regard  to  the  welfare  of  the  state,  or  with  any  other  object  than  to  enrich  a 
rapacious  monarch,  it  would  have  been  a  measure  simply  enacting  that  no  persons  in 
future  should  be  admitted  into  any  religious  houses — the  result  of  which  was,  that 
as  the  existing  members  died,  the  houses  would  become  at  last  dissolved  by  lapse 
of  time  and  the  force  of  law.  For  it  is  curious  that  in  more  than  one  case  in  the 
Year-books  of  the  preceding  reigns,  it  had  been  laid  down  that  if  all  the  monks  of  a 
house  should  die,  the  house  would  be  dissolved  (Year-took,  Edw.  IV.)  In  this  way 
it  is  obvious  the  abolition  of  religious  houses  would  have  been  effected  without  that 
violation  of  legal  principle,  and  that  odious  moral  injustice,  and  that  enormous  amount 
of  personal  misery,  which  resulted  from  the  arbitrary  measures  adopted  by  the  king.  It 
is  said,  by  the  king ;  for  it  need  hardly  be  stated  that  most  of  the  religious  houses  had 
been,  in  fact,  obtained  and  abolished  by  the  king  before  the  act  of  parliament.  The 
means  adopted  to  obtain  them,  it  is  well  known,  were  enforced  surrenders,  which  were 
of  no  legal  validity — first,  because  they  were  enforced,  and  next,  because  no  one  can 
surrender  except  either  to  a  reversioner  or  to  a  donor ;  and  the  king  was  neither  the 
one  nor  the  other.  In  law  he  was  a  mere  stranger,  and  a  surrender  to  a  stranger  is  a 
new  legal  anomaly.  The  supposed  surrenders,  therefore,  were  all  null  and  void,  and 
grievous  pretence  of  legal  title.  The  king  had  the  religious  houses  de  facto  by  bare 
acts  of  spoliation  and  rapine,  without  a  pretence  of  justice  or  of  law.     And  probably 

i  20  Hen.  III.,  c.  5 ;  3  Hen.  III.,  c.  5,  6 ;  11  Hen.  VII.,  c  8 

2  Stat.  2  and  3  Edw.  VI.,  c.  20 ;  13  Eliz.,  c.  8 ;  31  Eliz.,  c.  5,  &c. 
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27  Henry  VIII.,  c.  27,  The  Court  of  Augmentation  of  the  Revenues 
of  the  Crown  of  England.    This  was  a  court  of  record,  with  a  seal ; 

the  sanction  of  parliament  was  sought  for  the  sake  of  purchasers  or  lessees.  It  is 
observable  that  the  statute  was  framed  in  terms  extremely  cautious  and  almost  subtle 
— carefully  abstaining  from  any  words  of  donation  or  grant,  or  confirmation  or  approba- 
tion of  the  means  or  measures  taken.  It  enacted  that  all  the  monasteries,  &c,  which 
had  been  dissolved,  &c,  and  come  to  the  king,  and  all  other  monasteries,  &c,  which 
shall  happen  hereafter  to  be  dissolved,  suppressed,  surrendered,  &c.,  or  by  any  other 
means  come  to  the  king,  as  soon  as  they  shall  be  dissolved,  suppressed,  &c,  shall  be 
vested,  decreed,  and  adjudged,  by  authority  of  parliament,  to  be  in  the  possession 
of  the  king  ; — a  most  remarkable  form  of  enactment,  which  left  it  entirely  open 
whether  or  not  any  of  these  houses  had  been  legally  dissolved  (no  lawyer  for  a 
moment  would  suppose  they  had  been  legally  surrendered),  and  cautiously  enacted 
that  whenever  they  should  be  dissolved,  or  by  any  means  come  to  the  king — by  any 
means,  fair  or  foul,  legal  or  illegal — why,  then  they  should  be  adjudged  to  be  in  his 
possession  ; — a  form  of  enactment  plainly  indicative  of  the  graveBt  doubt  on  the  part 
of  the  framers  of  the  act  whether  the  religious  houses  during  the  lives  of  the  mem- 
bers were  legally  dissolved,  and  also  a  great  disinclination  to  give  the  sanction  of 
statute  to  the  legality  of  the  "means"  by  which  the  houses  should  come  to  the  hands  of 
the  king.  What  those  means  were  may  be  read  in  Hume  or  Lingard  :  they  were 
simply  murder  and  terror  of  murder.  The  framers  of  the  statute  knew  too  well  what 
these  means  had  been,  and  hence  carefully  forbore  to  countenanr e  them ;  and  it  is  most 
remarkahle  what  a  strict  and  rigid  construction  was  put  upon  it  by  the  courts.  In 
the  first  year  of  Elizabeth  it  was  held,  for  instance,  that  a  party  claiming  lands  of  a 
monastery  under  the  crown  must  show  when  it  was  dissolved,  and  that  it  was  dissolved 
in  the  time  of  Henry  VIII. ;  for,  said  the  court,  the  act  only  says  that  houses  dissolved 
Bhould  be  deemed  in  his  possession,  which  meant  houses  dissolved  in  his  time 
( Wrotesley  v.  A  dams,  Plowden's  Reps.,  194),  a  construction  similar  to  that  which 
seems  to  have  been  placed  upon  the  act  for  confiscation  of  chantries,  and  in  conse- 
quence of  which  another  act  was  passed  in  the  reign  of  Edward  VI.  So  it  was 
held  that  the  act  only  applied  to  religious  houses,  i.e.,  houses  of  regular  orders. 
It  was  held  that,  as  the  act  gave  the  king  such  religious  and  ecclesiastical  houses 
as  were  dissolved  or  should  be  dissolved,  it  only  gave  him  religious  houses,  and  not 
ecclesiastical  houses  ;  for  no  bishopric,  deanery,  ordeaconry,  &c,  or  such  like  ecclesi- 
astical and  similar  corporation,  was  dissolved  before,  therefore  no  ecclesiastical  house 
which  was  not  religions  was  within  the  intent  and  meaning  of  the  act.  And  so  it  was 
held  that  if  the  house  were  not  religious  and  regular,  it  was  not  within  the  act  (Arch- 
bishop of  Canterbury's  Case,  2  Coke's  Reps.,  48) ; — a  very  remarkable  instance  of  a  strict 
and  rigid  construction  of  a  confiscating  statute.  It  was  held  that  the  word  "  late  "  in 
the  discharging  clause  of  the  act  31  Henry  VIII.,  construed  according  to  the  body  of 
the  act,  extended  to  such  religious  houses  as  came  to  the  crown  by  that  act,  whether 
before  or  after  it ;  but  that  the  clause  extends  only  to  such  religious  houses  as  were 
vested  in  the  crown  by  the  act  (Ibid.,  41).  The  general  purpose  of  the  act  (it  was  said 
long  afterwards,  in  a  case  which  arose  upon  it)  was  to  establish  monasteries  in  the 
king  by  act  of  parliament,  howsoever  they  came  to  him  by  other  means,  as  by  dis- 
solving, suppressing,  renouncing,  forfeiture,  or  surrender,  or  by  any  other  means,  or 
other  imperfect  or  questionable  means  (Hobart's  Reps.,  228).  Next,  the  law  did 
establish  them  in  the  crown,  and  gave  actual  possession,  accompanied  with  all  liber- 
ties, privileges,  discharges  of  titles,  and  the  like  exemptions,  immunities,  and  other 
endowments  whatsoever,  even  such  as  were  peculiar  and  personal  as  would  else  have 
perished  with  their  body,  in  which  they  were  first  appropriate,  as  appropriations  of 
benefices  and  the  like.  This  care  was  to  make  the  lands  of  the  monasteries  to  be  more 
desired  of  the  subject,  which  was  the  king's  purpose  to  invite  all  men  to  take  of 
them,  and  to  lay  a  bait  of  riches  and  commodiousness  upon  them,  but  this  was  only 
to  bring  them  well  to  the  crown.  Now,  the  next  care  was  to  bring  them  from  the 
crown  to  the  subject,  with  as  much  security  as  possible ;  and  thus  the  statute  not 
only  makes  good  grants  to  the  king,  but  also  grants  by  the  king  to  the  subject.  And 
there  is  a  saving  of  the  rights  of  all  persons  other  than  the  king  and  his  successors, 
and  the  donors,  founders,  and  patrons,  their  heirs  and  successors  (Needier  v.  Bishop  of 
Winchester,  Hobart's  Reps.,  229).  It  is  to  be  observed,  in  passing,  that  even  supposing 
the  spoliation  of  these  houses  could  be  legally  or  morally  justified,  their  annexation 
to  the  crown  was  simply  an  act  of  rapine;  for  if  the  purposes  of  the  original  founda- 
tion failed,  then  (except  in  those  few  cases  in  which  the  crown  was  founder),  the 
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a  person  was  to  be  appointed  and  called  chancellor  of  the  court  of 
augmentations.      There  was  beside  to  be  a  treasurer,  attorney, 

lands  ought,  upon  legal  principle,  to  have  reverted  to  the  heirs  of  the  founders.    This 
was  the  principle  of  the  common  law,  affirmed  by  ancient  statutes,  and  embodied  m 
the  ancient  writ  of  cessavit,  which  had  been  established  to  enable  the  heirs  of  the 
donor  to  recover  lands  given  for  religious  purposes,  which  failed,  and  which,  it  had 
been  held,  only  lay  for  the  heirs  of  the  donor  (vide  ante,  vol.  ii.,  c.  xv.,  p.  367  ;  and 
vide  ante,  p.  248,  as  to  the  act  abolishing  chantries).     In  the  case  cited  from  Hobart, 
it  was  said,   "  The  power  and  act  of  transferring  things  from  one  to  another  is  juris 
naturalis  "  (which,  however,  it  is  to  be  presumed,  meant  things  which  belong  to 
the  party  transferring) ;  "  but  the  forms  and  manners  to  be  observed  in  the  transfer- 
ring of  them  are  juris  positivis  et  chilis.     That  is  "  (it  is  further  said), ' '  kingdoms  and 
commonwealths  have,  by  a  law  written  or  unwritten,  established  forms,  which  are 
made  part  of  the  substance  of  the  grant,  though  still  having  respect  to  the  institu- 
tion of  natural  equity ;  they  are  not  material  but  formal,  the  very  matter  and  sub- 
stance of  every  grant  being  nothing  else  but  a  declaration  of  the  owner's  will  to 
transfer  that  which  is  his  to  another.     So  the  supplying  of  these  forms  was  the  end 
and  purpose  of  the  statute  "  (Hobart's  Reps.,  229).     That  is,  be  it  observed,  the  forms 
of  the  grants  by  the  king  to  the  subject,  which  was  the  object  of  the  second  part  of 
the  statute,  the  effect  of  the  first  being  to  vest  the  legal  possession  of  the  lands  in 
the  crown,  however  they  came  to  it,  and  whatever  the  means  used,  which,  it  is  plainly 
intimated  by  Lord  Hobart,  albeit  a  crown  lawyer,  living  under  a  despotic  sovereign, 
James  I.,  were  questionable.     Upon  that  great  question  how  far  even  acts  of  parlia- 
ment confirming  such  acts  of  spoliation  can  be  justifiable,  the  insertion  of  Borne 
admirable  observations  of  Sir  James  Mackintosh  will  be  excused.     However,  to  recur 
to  the  purely  legal  incidents  of  the  measure  for  the  annexation  of  the  lands  of  reli- 
gious houses  to  the  crown,  it  is  to  be  observed  that  the  statute  gave,  by  the  longest 
possible  words,  all  benefits  pertaining  to  the  lands  and  houses,  and,  inter  alia,  the 
churches,  chapels,  advowsons,  and  patronage  of  the  houses,  which  must,  it  was  said, 
be  understood  of  the  churches,  as  they  were  in  them,  either  appropriate  where  they 
were  so,  or  their  advowsons  where  they  were  not ;  and  it  was  notorious  that  a  great 
part  of  their  yearly  profits  did  consist  in  appropriations,  for  it  was  easy  for  them  to 
get  advowsons,  and  as  easy  to  get  them  appropriate  (Hobart's  Heps.,  308).     It  is 
manifest,  as  is  there  added,  that  it  was  the  clear  purpose  of  the  statute  to  give  the 
king  all  that  the  abbeys  had  ;  and  therefore  the  saving  clause  excluded  the  founders, 
patrons,  donors,  &c.  (Ibid.)    This  last  line  plainly  implies  that  but  for  that  extension 
their  rights  would  have  been  saved,  and  would  have  taken  precedence  of  those  of 
the  crown.     It  is  to  be  observed  that  there  was  an  earlier  act,  27  Henry  VIII.,  giving 
the  crown  the  smaller  houses ;  and  as  it  had  been  said  that  when  a  religious  house 
was  dissolved  any  appropriation  annexed  to  it  was  destroyed,  so  it  is  said  in  the  case 
cited  from  Hobart,  "  All  the  appropriations  of  abbeys  that  were  surrendered  between 
the  27  Henry  VIII.  and  the  31  Henry  VIII.  were  ipso  facto  dissolved  with  the  dis- 
solution of  the  corporation,  and  were  presentable,  and  might  have  new  incumbents ; 
but  as  soon  as  the  statute  of  31  Henry  VIII.  came,  the  appropriations  were  restored 
and  given  to  the  king  "  (Hobart's  Reps.,  308).     It  is  to  be  also  observed  that  the 
act  of  31  Henry  VIII.  applied  only  to  the  religious  houses  which  had  come  to  the  king 
since  the  27  Henry  VIII.,  or  should  come  to  him ;  and  hence  it  was  held  that  the  excep- 
tions, &c,  did  not  apply  to  the  lesser  monasteries  suppressed  by  the  27  Henry  VIII. 
(Ibid.)    In  the  same  way  it  was  held  that  the  chantry  lands  given  by  1  Edward  VI.  did 
not  come  within  the  stat.  31  Henry  VIII.  (Archbishop  of  Canterbury's  Case,  2  Coke,  47). 
With  regard  to  discharges  of  tithes,  the  act  31  Henry  VIII.  exempted  from  tithes  the 
lands  of  all  religious  houses,  which  had  come  to  the  king  by  dissolution  or  other 
means  since  the  27  Henry  VIII.,  or  which  should  come  to  him  (Hopson  v.  Barefoot, 
11  Mor.,  238).     But  it  is  to  be  observed,  that  there  were  five  ways  of  discharge  from 
tithes — order,  composition,  bull  or  canon,  unity,  and  prescription  ;  as  to  which  it  was 
held  that  the  first  three  were  preserved  by  the  clause  of  discharge  in  the  statute 
31  Henry  VIII. ;  the  fourth,  unity,  was  created  by  that  act ;  and  the  fifth,  prescrip- 
tion, stood  as  it  did  before,  by  the  common  law,  and  had  no  need  of  any  statute 
(Wright  v.  Gerrard,  Hope,  319).     And  under  this  last  head  came  laud  held  by  spiritual 
persons  in  right  of  these  benefices,  for  spiritual  persons  at  common  law  never  paid  to 
these,  since  they  themselves  did  the  services  which  the  tithes  were  to  support ;  and 
this  non-change,  standing  upon  prescription,  was  inherent  in  the  land  itself,  and 
required  no  statute,  and  hence  even  as  to  the  lands  of  the  lesser  houses  within  the 
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solicitor,  several  auditors  and  receivers,  with  clerks,  and  other 
necessary  retainers  to  a  court.     Another  was  established  by  stat.  33 

discharging  clause  of  31  Henry  VIII.  were  held  free  from  tithes.  With  regard  to 
appropriations,  it  is  to  be  observed  that  many  of  them  were  annexed  to  nunneries  or 
convents  of  women,  as  well  as  to  monasteries  or  convents  of  men  ;  which,  it  was  said, 
was  so  contrary  to  legal  principle  that  the  appropriations  were  in  law  null  and  void  ; 
for  it  was  said,  that  the  proper  legal  words  to  create  an  appropriation  (as  distinct  from 
an  advowson,  or  right  of  presentation)  was  to  make  the  patron  and  his  successors  per- 
petually parsons,  which,  in  the  case  of  a  convent,  would  be  the  prioress  and  her 
successors,  and  this,  it  was  said,  was  utterly  void,  for  a  woman  could  not  be  a  parson 
(Hobart'a  Heps.,  148).  The  same  objection,  however,  would  apply  to  appropriations 
to  monasteries,  for  they  were  not  necessarily  clerics,  and  might  all  be  laymen,  and 
indeed,  merely  as  monks,  they  were  laymen.  However,  it  was  held  that,  by  virtue 
of  the  act  31  Henry  VIII.,  all  appropriations  de  facto  enjoyed  by  religious  houses, 
whether  of  men  or  of  women,  were  transferred  to  the  crown  (Hobart's  Reports,  148). 
Properly  speaking,  indeed,  as  was  laid  down  in  &  casein  the  reign  of  Elizabeth,  none 
but  a  spiritual  body  politic  which  hath  succession  is  capable  of  an  appropriation  ;  for 
the  effect  of  an  appropriation,  it  was  said,  as  to  its  original  institution,  was  to  make 
some  body  perpetual  incumbent,  and  as  sueh  to  have  the  rectory  and  the  houses, 
glebes,  and  tithes  which  belong  thereto.  And  in  that  he  is  made  parson,  he  has  the 
cure  of  souls,  and  so  ought  to  be  a  spiritual  person.  For  as  a  patron  ought  to  present 
to  a  church  a  spiritual  and  not  a  temporal  person,  so  for  the  same  reason  an  appro- 
priation ought  to  be  made  to  a  spiritual  and  not  to  a  temporal  person,  for  the  one  has 
cure  of  souls  as  well  as  the  other,  and  there  is  no  difference  between  them  but  that 
the  one  is  parson  for  life,  and  the  other  and  his  successors  are  parsons  for  ever.  And 
therefore,  appropriations  were  originally  made  to  abbots,  priors,  deans,  prebendaries, 
and  such  as  could  minister  the  sacraments,  and  perform  divine  service,  and  to  none 
else.  And  upon  this  principle  it  was  that,  as  to  this  day,  an  incumbent  cannot  trans- 
fer his  incumbency,  so  an  appropriation  could  not  be  transferred  to  another.  And 
it  was  observed,  not  without  good  reason,  for  it  contains  a  perpetual  incumbency 
(which  is  a  spiritual  function)  appropriated  to  a  certain  spiritual  person,  which  could 
not  by  law  be  removed  from  them  to  whom  the  church  was  first  appropriated  by  any 
grant  afterwards  made  by  them.  And  although  originally  appropriations  were  only 
made  to  such  spiritual  persons  as  could  minister  the  sacraments,  and  perform  divine 
services,  as  abbots,  priors,  deans,  and  the  like — (a  great  error,  for  abbots  and  priors 
might,  with  every  monk  in  their  house,  be  laymen) — yet,  in  process  of  time,  they 
began  by  degrees  to  shake  off  that  restraint,  and  were  afterwards  made  to  others,  as 
to  deans  and  chapter,  which  was  a  body  corporate,  consisting  of  many  persons,  which 
body  cannot  together  say  divine  service — (a  great  error,  for  the  whole  body  could  join 
in  the  celebration  of  divine  service,  and  constantly  did  so — but  a  wretched  fallacy, 
even  if  correct  in  point  of  fact,  for  the  members  of  the  body  could  perform  the  ser- 
vices)— and  to  nuns  who  were  prioresses  of  any  nunnery,  and  could  not  administer  the 
sacraments  nor  say  divine  service  to  the  parishioners,  and  this,  it  was  said,  by  the 
crown  lawyers  and  judges,  who  cheerfully  joined  in  giving  all  the  appropriations  to 
the  crown,  was  a  great  iniquity — "  grande  nefas,"  as  Dyer  termed  it.  "  And  in 
order  to  supply  these  defects  in  the  persons  to  whom  such  appropriations  were  made, 
who  could  not  themselves  perform  divine  service,  a  vicar  was  afterwards  devised,  who 
was  deputed  by  priors  or  deans  and  chapters  to  say  divine  service  for  them,  and  he 
had  but  a  small  portion  allotted  to  him,  and  they  to  whom  the  appropriations  were 
made  retained  the  great  income  and  did  nothing  for  it," — which  was  just  what  the  king 
did  under  this  statute  by  the  aid  of  the  judges,  who  gave  the  appropriations  to  him 
at  the  very  time  they  were  laying  down  that  only  a  spiritual  body  politic  could  have 
an  appropriation  ;  added  to  which,  they  laid  it  down,  which  was  no  doubt  clear  law, 
that  the  bishop,  as  well  as  the  patron,  must  consent  to  an  appropriation,  "  as  the  act 
of  appropriation  is  a  spiritual  thing."  How,  then,  could  the  king  have  appropriations  ? 
Thus — "And  that  which  the  ordinary  of  the  diocese  might  6.0,  the  same  was  used  to 
be  done  by  the  pope  as  supreme  ordinary,  who  claimed  to  himself  supreme  jurisdiction, 
which  was  allowed  within  the  realm.  In  consequence  of  this  he  used  to  make  appro- 
priations without  the  bishop,  which  were  taken  to  be  good  ;  and  the  bishop,  who  was 
only  looked  upon  as  an  inferior  ordinary,  never  opposed  the  practice,  but  accepted 
them  as  good.  And  so  an  appropriation  by  the  pope  alone,  without  the  ordinary, 
was  taken  to  be  good.  And  the  pope  used  to  make  provisions,  until  restrained  by 
statute,  and  a  provision  was  a  designation  of  the  person  who  should  be  incumbent. 
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Henry  V1IL,  c.  39,  called  The  Court  of  General  Surveyors  of  the 
King's  Lands.  This  was  to  be  a  court  of  record,  and  to  have  a 
seal.  Several  persons  were  to  be  appointed  and  called  the  general 
surveyors  of  the  king's  lands,  which  several  persons  were  to  consti- 
tute only  one  officer.  The  treasurer  of  the  king's  chamber  was 
always  to  be  treasurer  of  the  revenues  of  this  court,  and  was  to  rank 
next  to  the  surveyors :  the  next  officer  was  to  be  the  king's  attorney 
of  this  court,;  the  next  was  master  of  the  woods  ;  then  followed  the 
several  auditors  and  receivers :  clerks  were  to  be  appointed,  with 
other  necessary  appendages  to  a  court.  All  such  lands,  and  no 
other,  as  were  mentioned  in  a  schedule,  signed  with  the  king's  sign- 
manual,  were  to  be  within  the  order  and  governance  of  this  court. 
Henry  afterwards,  in  the  38th  year  of  his  reign,  dissolved  both 
these  courts  by  letters-patent ;  and  by  letters-patent  erected  a  new 
court  of  augmentation :  both  which  acts  of  authority  have  been 
held  contrary  to  law,  and  to  require  the  confirmation  of  parliament 
to  give  them  force,  as  was  afterwards  done  by  stat.  7  Edward  VI., 
c.  2.  But  the  date  of  this  re-establishment  was  short ;  for  Queen 
Mary,  according  to  power  given  her  by  stat.  1  Mary,  c.  10,  did, 
by  letters-patent  in  that  same  year,  dissolve  this  court ;  and  the 
next  day,  by  other  letters,  united  the  same  to  the  exihequer  :  which 
last  step  was  resolved  afterwards x  by  all  the  judges  to  be  utterly 

and  an  admission,  institution,  and  induction  of  him  without  going  to  the  bishop.  So 
that  his  authority  was  looked  upon  as  absolute,  and  bound  the  bishop  as  his  inferior 
in  all  his  acts.  And  so  it  was  agreed  by  the  whole  court.  And  it  was  added  :  "  And 
such  authority  and  jurisdiction  as  the  pope  used  to  exercise  within  this  realm  was 
acknowledged  by  the  parliament  in  25  Henry  VIII.,  and  in  other  statutes,  to  be  in 
Henry  VIII.,  so  that  he -might  lawfully  exercise  such  jurisdiction  as  the  pope  used 
or  was  accustomed  to  exercise  within  the  realm.  And  from  him  this  authority 
descended  to  King  Edward  VI.,  who  made  the  appropriation  here  ;  so  that  he,  being 
supreme  ordinary,  might  make  an  appropriation  of  his  own  authority  and.  jurisdiction 
without  the  bishop,  for  which  purpose  he  inserted  in  his  charter  the  words,  '  by  our 
royal  authority,  supreme  and  ecclesiastical.'  And  such  other  like  acts  of  authority 
and  jurisdiction  he  might  do  which  the  bishop  of  Rome  was  used  to  do  in  this  realm." 
Wherefore  all  the  judges  agreed  that  an  appropriation  made  by  the  king  alsne,  with- 
out the  bishop,  was  as  good  as  if  the  bishop  had  made  it,  or  as  it  was  taken  in  ancient 
times  to  be  when  the  pope  made  it  (Grendon  v.  The  Bishop  of  Lincoln,  Plowden's 
Reps.,  496).  So  as  the  crown  could  create  appropriations,  of  course  it  could  take 
them  valid  or  invalid ;  and  so  it  was  held.  The  act  for  the  annexation  of  the 
religious  houses  to  the  crown  contained  or  led  to  some  important  changes  in  the  law. 
It  contained  a  provision  which  made  leases  then  made  of  the  possessions  of  religious 
houses,  which  should  afterwards  come  to  the  king,  to  be  void,  :if  another  lease  for 
years  at  the  making  thereof  was  in  being  ;  the  reason  Of  which  was  declared  by  the 
court  in  the  first  case  which  arose  upon*it'to  have  been,  that  when  men  saw  that  all 
abbeys  were  likely  to  be  suppressed,  they  took  new  leases  for  a  very  long  time,  and 
the  abbots  and  other  governors  were  content  to  enlarge  the  leases  of  their  farmers 
who  were  their  friends,  and  of  their  acquaintances,  for  a  very  long  time.  And  it  was 
said  that  the  intent  of  the  act  was  to  make  such  leases  good  for  a  reasonable  time 
i.e.,  for  twenty-one  years  only,  instead  of  for  fifty  years,  as  in  that  case,  or  any  larger 
period  (Fulmerston  v.  Steward,  Plowden's  Reps.,  107).  Then  there  was  the  act  en- 
abling assignees  to  use  on  the  covenants  of  leases  ( Vide  post).  In  the  reign  of  Eliza- 
beth a  question  arose  under  the  31  Henry  VIII.  as  to  the  College  of  Ottery  St  Mary, 
which  was  surrendered  to  the  crown  in  that  year,  and  the  college  had  made  a  lease 
of  certain  lands  the  year  before  for  eighty  years,  there  being  a  copyhold  estate  for 
life  in  a  stranger  in  the  same  land  ;  and  it  was  held  that  the  case  was  within  the 

l  Dyer,  4  Eliz  ,  10. 
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void  (a),  as  there  remained  after  the  dissolution  no  court  to  he  united.1 
Such  was  the  fortune  of  these  two  courts. 

By  stat.  32  Henry  VIII.,'  c.  45,  a  Court  of  the  First-fruits  and 
Tenths  was  established.  This  was  a  court  of  record,  with  a  seal, 
the  principal  officer  of  which  was  to  be  called  chancellor  of  the 
first-fruits  and  tenths.  There  was  to  be  a  treasurer  of  the  first- 
fruits  and  tenths ;  the  third  person  iu  the  court  was  to  be  the 
king's  attorney  of  the  first-fruits  and  tenths :  there  were  to  be 
auditors  and  clerks,  messengers,  and  other  retainers.  This  was 
dissolved  by  stat.  1  Mary,  sess.  2,  c.  10,  and  the  clergy  exonerated 
from  these  payments  by  stat.  2  and  3  Philip  and  Mary,  c.  4 ;  and 
though  the  crown  resumed  the  first-fruits  and  tenths  by  stat.  1 
Elizabeth,  c.  4,  yet  the  court  was  not  revived. 

For  the  survey  and  management  of  the  valuable  fruits  of  tenure, 
a  court  of  record  was  erected  by  stat.  32  Henry  VIII.,  c.  46,  called 
The  Courts  of  the  King's  Wards.  To  this  was  annexed,  by  stat. 
33  Henry  VIII,  c.  22,  The  Court  of  Liveries,  so  that  it  then 
became  The  Court  of  Wards  and  Liveries.  This,  like  other 
parts  of  the  king's  revenue,  was  before  under  the  government  of 
the  exchequer. 

This  judicial  establishment  had  a  longer  continuance  than  the 
other  novelties  of  this  sort  projected  by  Henry  and  his  parlia- 
ment. It  continued  as  long  as  the  object  of  its  judicial  cognizance 
had  existence,  exercising  this  jurisdiction  with  great  vigour  till 

statute,  that  the  lease  was  invalid,  and  that  the  crown  should  have  the  land  notwith- 
standing the  lease  [ffeydan's  Case,  Moore's  Reps.,  128).  It  is  to  be  observed  that,  by 
virtue  of  the  confiscation  of  the  religious  houses,  the  crown  acquired  not  only  a  vast 
quantity  of  lands,  manors,  &c,  but  also  a  vast  number  of  appropriated  benefices  and 
their  glebes,  and  these  were,  as  well  as  the  lands,  distributed  among  laymen, 
with  the  object,  or  at  all  events  the  effect,  as  Sir  J.  Mackintosh  observes,  of  strongly 
interesting  a  large  class  of  persons  to  uphold  the  religious  revolution  prepared  for  in 
this  reign  and  effected  in  the  next.  The  most  influential  persons  in  the  kingdom 
shared  these  lands  and  livings  ;  and  this,  as  historians  point  out,  had  an  immense 
effect  in  enlisting  support  for  the  religious  changes  which  afterwards  took  place.  It 
is  a  curious  circumstance,  for  instance,  that  Edward  VI.  gave  Sir  W.  Cecil,  who  was 
Elizabeth's  chief  minister,  the  rectory  of  Wimbledon,  and  he  actually  lived  in  the 
parsonage.  An  important  decision  was  given  towards  the  close  of  the  reign,  which 
must  have  had  a  wide  applicatiou.  The  king  leased  a  rectory  to  a  layman  for  a 
certain  rent,  and  granted  to  him  that  he  should  be  discharged  of  all  pensions,  portions, 
and  sums  of  money,  &c.  It  was  decreed  in  the  court  of  augmentations  that  the  king 
should  find  the  curate  ;  and  it  was  also  held  that  if  a  common  parson  leased  a 
rectory  without  such  words  of  discharge,  still  he  should  find  the  curate ;  for  that  it 
is  a  spiritual  administration,  and  the  service  was  annexed  to  the  person  of  the  parson, 
and  was  not  issuing  out  of  the  parsonage  (Dyer's  Reps.,  15  ;  36  Hen.  VIII.) 

(a)  What  was  meant,  no  doubt,  was  that  the  jurisdiction  exercised  by  the  court 
should  be  exercised  by  the  exchequer,  though  probably  in  that  sense  the  enactment 
would  be  unnecessary,  for  at  common  law  the  exchequer  has  jurisdiction  to  entertain 
suits  against  the  subject  for  encroachment  upon  any  of  the  royal  parks  or  forests. 
In  our  own  times  there  have  been  many  informations  in  the  exchequer  of  that 
nature.  Thus,  for  instance,  there  have  been  in  all  our  times  informations  for  intru- 
sion into  or  encroachments  upon  forests.  There  has  been,  however,  established 
in  our  time  a  Board  of  Woods  and  Forests  for  the  care  of  the  crown  lands,  and  a  Board 
of  Works  for  the  care  of  the  crown  palaces  and  buildings  belonging  to  the  crown. 
The  judicial  functions  of  this  court  were  exercised  far  earlier  as  regards  revenue. 

<  4  Inst.,  122. 
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the  abolition  of  tenures.     An  establishment  of  such  importance 
deserves,  therefore,  some  more  particular  notice  among  the  inno- 
vations in  our  juridical  polity. 
This  court,  as  appears  by  the  preamble  of  the  act  for  establish- 

Court  of  wards  *n&  "> was  n0^  on^v  ^or  ^e  mariagement  of  wards  pro- 
and  liveries  perly  so  called,  but  also  of  idiots  and  fools  natural  in 
erected.  {^e  ^[ng'B  custody,  and  also  for  licenses  to  be  granted 

to  the  king's  widows  to  marry,  and  fines  to  be  made  for  marrying 
without  his  license  (a).  For  managing  such  persons  and  their  pro- 
perty, a  court  of  record,  with  a  seal,  was  thereby  erected,  to  be 
called  The  Court  of  the  King's  Wards.  A  chief  officer  was  to  be 
appointed  by  the  king,  to  be  called  master  of  the  wards,  who  was 
to  keep  the  seal ;  then  another,  called  the  king's  attorney  of  the 
wards,  the  king's  receiver-general  of  the  lands  of  the  wards,  and 
two  others,  to  be  called  auditors  of  the  lands  of  the  wards.  All 
lands,  and  other  hereditaments  whatsoever,  belonging  to  such 
wards,  were  to  be  in  the  order,  survey,  and.  governance  of  this 

than  as  regarded  the  private  rights  of  subjects.  In  the  receipt  of  the  exchequer,  the 
records  of  fines,  &c,  were  removed  about  the  time  of  Henry  IV.  (Tear-book,  37  Sen. 
VI.,  fol.  17).  The  law  appoints  the  receipt  of  the  exchequer  to  be  the  place  where  the 
king's  revenues  shall  be  received  (4  CoJee,  74).  The  receipt  of  the  exchequer  has  long 
been  separated  from  the  judicial  part  of  it,  and  it  was  probably  in  the  former  that 
the  jurisdiction  to  mitigate  fines  belonged  (8  M.,  618,  in  notes),  unless  where  it  could 
be  done  on  principles  of  equity,  the  court  being,  for  revenue  purposes,  one  of  equity 
as  well  as  law.  In  this  court,  office  is  found  as  to  king's  lands,  &c.  (10  Coke,  115). 
The  bounds  between  its  jurisdiction  and  that  of.  queen's  bench  are  not,  perhaps, 
quite  clearly  settled,  since  it  should  seem  that  information  of  intrusion  into  the 
crown  lands  may  be  brought  in  either  court,  as  cases  of  intrusion  in  the  king's  bench 
are  to  be  found  in  Coke.  But  though,  in  some  cases,  there  may  be  a  common  juris- 
diction as  regards  the  punishment  of  forcible  wrong  to  the  crown,  to  the  exchequer 
alone  belongs  the  actual  enforcing  of  restitution  to  the  crown,  or  the  recovery  of  crown 
revenue,  as  taxes,  duties,  and  the  like.  Information  in  the  exchequer  is  well  settled 
(Mod.,  276).  Informations  in  rem  are  solely  in  the  exchequer,  and  the  control  of 
condemnations  by  excise  or  customs,  save  where  there  is  no  jurisdiction  (Scott  v. 
Shearman,  2  W.  Mack,  977),  as  then  it  becomes  a  mere  matter  between  subject  and 
subject,  and  so  pertains  to  the  common  jurisdiction  of  the  courts. 

(a)  It  was  held  in  the  reign  of  Elizabeth  that  the  statute  of  32  Henry  VIII.,  xl., 
erecting  the  court  of  wards,  did  not  give  authority  to  grant  wards  when  they  should 
happen  afterwards,  but  only  of  wards  in  possession  during  their  minority  (Dyer's 
Heps.,  44).  In  another  case,  tenant  in  chivalry  of  a  manor  held  in  eapite  of  one  who 
was  a  minor,  and  found  to  be  in  wardship,  and  whose  wardship  the  queen  had 
granted,  excepting  wards  and  marriages  ;  the  tenant  in  chivalry  dying  leaving  a  son 
under  age,  the  question  arose,  whether  the  queen  should  have  the  wardship  ?  and  it 
was  held  that  she  should  (Dyer's  Jteps.,  44).  In  another  case,  where  the  grantee  ten- 
dered a  marriage,  which  was  refused,  it  was  held  that  he  could  not  retain  the  land 
(Ibid.,  66).  The  queen  granted  a  marriage  and  guardianship  of  the  person  of  a  ward, 
reserving  the  land  ;  the  grantee  of  the  guardianship  tendered  a  marriage,  which  was 
refused  ;  upon  which  the  grantee  prayed  to  be  allowed  to  retain  the  land  to  the  full 
age  of  the  heir.  But  the  court  said  that  the  act  of  32  and  33  Henry  VIII.,  for  erect- 
ing the  court  of  wards,  did  not  give  authority  to  retain,  but  to  sue  livery,  and  that 
the  ancient  statute  of  Marlbridge  (vide  ante,  vol.  i.)  only  gave  the  value  of  the  marriage 
when  the  guardianship  of  the  person  and  of  the  estate  was  severed  (Dyer's  Reps.  66  • 
9  Mid.)  The  court  thus  established  by  the  above  statute  to  exercise  the  juris- 
diction over  the  feudal  wards  of  the  crown  extended  its  jurisdiction  but  was  ulti- 
mately abolished.  After  the  court  of  wards  was  taken  away,  the  jurisdiction  over 
lunatics  and  idiots  reverted  back  to  the  court  of  equity,  to  whom  it  originally  belonged 
(Corp.  of  Bedford  v.  Lenthall,  2  Atk.,  553). 
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court.  The  master  of  the  wards  was  authorised  to  issue  such 
process  as  was  then  in  use  in  the  king's  duchy  chamber  of  Lan- 
caster, held  at  Westminster,  for  any  matter  or  debt  touching  or 
arising  from  such  property.  He  was  to  hold  a  court  at  the  times 
of  the  four  terms,  and  all  process  from  the  court  of  exchequer  upon 
this  head  was  in  future  to  be  void.  The  authorities  through  the 
act  are  mostly  given  to  the  master,  with  the  advice  of  the  attorney, 
receiver,  and  auditors :  they  had  power  to  take  recognisances,  and 
to  commit  to  prison.  By  stat.  33  Henry  VIII.,  c.  22,  all  transac- 
tions relating  to  the  king's  liveries  were  brought  within  the  survey 
of  this  court,  and  the  master  of  the  king's  wards  was  thenceforth 
to  be  the  master  of  the  king's  wards  and  of  the  liveries ;  a  person 
was  also  appointed,  to  be  called  surveyor  of  the  king's  liveries,  who 
was  to  take  precedence  next  before  the  king's  attorney  of  the  wards. 

The  stat.  33  Henry  VIII.,  c.  39,  for  erecting  the  court  of  sur- 
veyors of  the  king's  lands,  contains  numerous  provisions  applicable 
to  all  the  before-mentioned  courts,  and  also  to  that  of  the  duchy, 
and  court  of  exchequer :  we  shall  take  notice  only  of  the  following 
very  general  description  of  their  jurisdiction.  It  was  ordained, 
that  all  manner  of  debts,  detinues,  trespasses,  accounts,  reckonings, 
wastes,  deceipts,  negligences,  defaults,  contempts,  complaints,  riots, 
quarrels,  suits,  strifes,  controversies,  forfeitures,  offences,  or  other 
things,  arising  in,  for,  or  upon  any  matter,  cause,  or  thing,  com- 
mitted to  the  order  and  governance  of  any  of  these  courts,  wherein 
the  king  was  only  party ;  and  also  all  manner  of  estates  for  term 
of  years,  between  party  and  party,  concerning  the  premises,  were  to 
be  cognizable  in  these  courts  respectively,  with  power  to  correct 
and  punish  all  persons  convicted  of  any  of  the  above  offences. 
There  was  an  exception  out  of  the  above  general  words,  of  all 
treasons,  murders,  and  felonies,  of  estates,  rights,  titles,  and  in- 
terests, as  well  of  inheritance  as  of  freehold,  other  than  jointures 
for  term  of  life.  All  suits,  bills,  plaints,  informations,  declarations, 
complaints,  answers,  replications,  allegations,  causes,  matters,  and 
issues,  were  to  be  pursued,  made,  and  tried  in  such  several  courts,  by 
due  examination  of  witnesses,  writing,  proof,  or  by  such  other  ways 
or  means  as  by  the  several  courts  should  be  thought  expedient.1 

Such  was  the  extensive  authority  given  to  these  new  tribunals, 
among  which  the  court  of  wards  and  liveries  was  most  distin- 
guished, from  the  interesting  nature  of  the  subjects  of  cognizance 
there,  which  involved  the  concerns  of  so  many  of  the  king's  sub- 
jects, in  an  article  of  such  serious  consequence  to  them  and  their 
families. 

Some  attention  was  paid  by  the  parliament  to  the  administration 
of  justice ;  and  several  acts  were  passed  in  order  to  remove  ob- 
stacles and  expedite  the  proceedings  and  process  of  courts.  Pro- 
cess of  outlawry  was  allowed  by  stat.  23  Henry  VIII.,  c.  14,  in  actions 
on  stat.  5  Kichard  II.  of  forcible  entries  ;  and  the  process  of  debt 

1  Sect.  57,  59. 
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allowed  in  actions  of  covenant  and  annuity.  By  chap.  15  of  the  same 
statute,  costs  were  given  to  defendants  upon  nonsuit  or  verdict, 
with  the  same  process-  and  execution  for  recovery  thereof  as  plain- 
tiffs would  have  (a).  This  was  in  the  following  actions :  on  the  statute 
of  forcible  entries,  5  Richard  II.,  in  debtor  covenant  upon  any  spe- 
cialty or  contract,  detinue  of  goods,  in  accompt,  trespass  on  the  case, 
and  action  upon  a  statute  for  a  wrong  to  the  plaintiff.  There  "was 
a  proviso  added,  that  plaintiffs  suing  in  formd  pauperis  should  not 
hereby  be  made  liable  to  pay  costs,  but  should,  instead  thereof, 
suffer  some  punishment  at  the  discretion  of  the  justices  ;  and_  this 
punishment,  -we  are  informed,  was  usually  whipping.1  Again,  it 
was  provided,  by  stat,  24  Henry  VIII.,  c.  8,  that  this  act  should  not 
give  costs  against  any  plaintiff  suing  to  the  use  of  the  king.  By 
stat.  21  Henry  VIII ,  c.  19,  costs  and  damages  are  given  to  an  avow- 
ant in  replevin  or  second  deliverance,  if  the  plaintiff  was  nonsuit, 
or  otherwise  barred,  in  the  same  manner  as  the  plaintiff  would  have 
recovered  them.  Where  lands  delivered  in  execution  were  evicted, 
a  remedy  by  scire  facias  against  the  party  or  his  executor  is  given 
by  stat.  32  Henry  VIII.,  c.  5>  to  have  the  part  of  the  debt  unsatisfied 
out  of  other  lands  belonging  to  him. 

Provision  was  made  by  stat.  4  Henry  VIII.,  c.  4,  for  proclama- 

Prociamations  tions  on  exigents  in  foreign  counties,  which  act  was 

on  exigents,    perpetuated  by  stat.  6  Henry  VIII.,  c.  4.     It  was 

(a)  The  subject  of  costa  is  of  great  practical  importance,  as  the  liability  to  pay 
costs  is  the  most  effective  check  upon  unwise  or  dishonest  litigation,  whether  in 
making  unfounded  claims  or  resisting  just  demands.  The  statute  of  Gloucester  had 
made  provision  for  the  payment  of  costs  by  defendants,  upon  recovery  by  the  plaintiff 
of  damages;  and  the  above  is  one  of  a  long  series  of  statutes  designed  to  carry  out 
the  principle  that  each  party  to  a  suit  should  pay  the  expense  of  litigation  he  has 
occasioned.  The  first  in  the  series,  after  the  statute  of  Gloucester,  was  the  statute 
of  Henry  VII.,  which  gave  plaintiffs  costs  occasioned  by  proceedings  in  error,  by 
which  execution  might  be  delayed.  Then  followed  the  above  statute,  giving  costs  to 
defendant  in  case  of  verdict  or  nonsuit.  By  4  James  I.,  c.  ih\,  "  an  act  to  give  costs  to 
the  defendant  upon  nonsuit  of-  the  plaintiff,  or  verdict  against  him,"  the  former  act 
was  extended  to  any  other  action  in  which  the  plaintiff  might  have  costs,  if  the 
judgment  should  be  given  against  him.  And  in  8  and  9  William  III.,  c.  xi.,  "  an  act 
for  the  better  preventing  frivolous  and  vexatious  suits,"  it  was  enacted  (sec.  1),  that 
where  several  defendants  are  sued,  and  one  or  more  of  them  are  acquitted,  every  one 
so  acquitted  should  recover  his  costs,  as  if  a  verdict  had  been  given  against  the  plain- 
tiff, and  acquitted  all  the  defendants,  unless  the  judge  should  certify  that  there  was 
a  reasonable  cause  for  making  such  persons  defendants ;  and  sec.  3  gave  the  plaintiff 
his  costs  in  some  actions,  established  since  the  statute  of  Gloucester,  as  actions  on 
the  stat.  2  Edward  VI.,  for  not  setting  out  tithes,  but  only  applied  when  there  was  a 
verdict  (Bwrnard  v.  Moss,  1  T.  H.  Par.,  107) ;  and  its  seems  that,  under  the  stat. 
8  and  9  William  III.,  cxi.,  sec  3,  which  gives  the  plaintiff  his  costs  in  an  action  for  the 
treble  value  of  tithes,  the  plaintiff  is  only  entitled  to  such  costs  after  plea  pleaded, 
or  joinder  in  demurrer,  and  not  in  case  of  a  judgment  by  default  (Bale  v.  Hodgetts, 
1  Bmg.,  182 ;  7  Moore,  602).  The  8  and  9  William  III.,  c.  xi.,  recited  that,  for  want  of 
sufficient  provision  by  law  for  the  payment  of  costs  of  suit,  evil  disposed  persons  were 
encouraged  to  bring  frivolous  and  vexatious  actions,  and  others  to  neglect  the  due 
payment  of  their  debts,  and  then  it  proceeded  to  enact  that  costs  should  be  given 
against  either  party  on  j  udgment  or  demurrer.  The  9  Anne,  c.  xvi.,  sec.  4,  contained  an 
additional  enactment  to  the  same  effect.  Various  other  enactments  h  ave  carried  out  the 
same  principle,  that  each  party  shall  pay  the  expense  of  litigation  he  has  occasioned. 

*  Salk.,  506. 
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thereby  directed,  that  where  in  any  action  personal  a  defendant 
was  described  of  one  county,  and  an  exigent  was  awarded  into 
another,  it  should  be  lawful  for  the  justices  to  award  a  writ  of  pro- 
clamation to  the  sheriff  of  the  county  of  which  the  defendant  was 
described ;  or  if  the  king's  writ  runneth  not  there,  then  to  the  adjoin- 
ing county  (a).      The  proclamation  was  to  contain  the  effect  of  the 

(a)  It  is  necessary,  in  order  to  understand  the  subject  of  outlawry,  to  have  regard 
to  the  doctrine  of  original  writs.     The  formal  grounds  of  action,  and  the  practice  as 
to  process  thereon,  it  was  necessary  should  issue  into  the  county  where  the  cause  of 
action  arose,  and  where  it  was  to  be  presumed,  in  the  first  instance,  the  defendant 
resided  ;  although  it  was  also  necessary,  if  in  point  of  fact  he  could  not  be  found 
there,  to  issue  process  grounded  on  this  original  writ  into  the  county  where  the 
party  was  supposed  to  reside.     It  is  to  be  observed,  that  at  common  law  it  was  not 
necessary  that  there  should  be  any  personal  service  of  process,  and  the  summons 
which  the  sheriff  issued  upon  the  original  writ  directed  to  himself'  might  have  been 
served  at  the  residence  of  the  party.     Hence  it  might  be  that  it  was  not  known 
where  the  defender  personally  was,  and  he  might  have  residence  in  more  than  one 
county,  and  be  sometimes  in  one  and  sometimes  in  another ;  and  hence  it  did  not 
follow,  that  because  he  was  not  in  the  proper  county  at  the  time  the  sheriff  received 
the  original  writ,  that  he  might  not  be  there  afterwards.     Therefore  it  was  necessary 
that  all  subsequent  writs  should  be  grounded  on  the  original  writ,  and  issue  first  into 
the  proper  county;  and  then,  if  necessary,  further  writs  of  capias,  or  otherwise 
grounded  thereon,  issued  into  any  "  foreign  "  county  where  the  defendant  might  be 
supposed  actually  to  be.    On  the  other  band,  if  the  process  only  went  into  the  proper 
county,  it  might  not  come  to  the  knowledge  of  the  party,  as  he  might  be  residing  in 
another  county  ;  and  as  outlawry  was  grounded  upon  a  supposed  contempt  in  disre- 
gard of  process,  it  was  of  its  essence  that  there  should  be  presumable  knowledge  of 
the  process;  and  hence  reasonable  endeavours  to  convey  notice.     The  scope  of  this 
statute,  therefore,  was  to  carry  out  the  principle,  and  require  that  process  of  out- 
lawry should  be  based  upon  process  into  the  county  where  the  defendant  was  sup- 
posed to  be.     This  did  not  interfere  with  the  established  doctrine  that  all  writs,  like 
the  original  writ,  must  go  first  into  the  proper  county  in  which  that  original  writ 
had  gone;  and  hence  it  was  held  after  this  statute,  that  the  capias  on  which  the  writ 
of  exigent  lies  must  be  into  the  county  where  the  action  is  brought ;  and  that  if  it 
issued  upon  the  testatam  writ  into  a  foreign  county,  it  would  be  erroneous  (Dyer, 
295).     Under  this  statute  it  was  held  that  if  a  capias  intergatim  went  into  Mid- 
Kent  against  a  defendant  called  "  late  of  London,  alias  dictus  of  Newington,  in  the 
county  of  Kent,"  and  the  proclamations  were  in  Kent,  when  in  fact  he  was  commorant 
in  Middlesex,  he  might  avoid  the  outlawry  under  the  above  act,  without  writ  of 
error.    But  if  the  action  were  brought  in  any  other  county  than  London  or  Middlesex, 
the  proclamations  need  not  have  been  where  he  was  commorant.     And  if  he  was 
wrongly  described  in  the  writ  as  to  his  residence,  he  might  avoid  it  by  the  statute 
of   additions   (Dyer,    203.)      In  that  case  the  capias  was  issued  to  the  sheriff  of 
Middlesex,  against  one  Digges,  late  of  London,  otherwise  called  of  Newington,  Kent; 
and  a  writ  of  proclamation  was  sent  into  Kent,  and  returned  served ;  and  he  pleaded 
in  discharge  of  the  outlawry  that  he  was  commorant  and  conversant  at  the  villa  of 
St  Catherine,  in  the  county  of  Middlesex,  on  the  day  that  the  writ  of  exigent  was 
issued,  in  which  county  no  writ  of  proclamation  was  awarded,  according  to  the  above 
statute ;  and  it  was  thought  that  the  plea  was  good,  for  that  the  "  otherwise  called  "  of 
Kent  did  not  describe  the  residence,  and  therefore  that  the  writ  of  proclamation  ought 
not  to  have  issued  into  Kent,  as  it  ought  to  have  done  if  he  had  been  expressly  called  in 
the  writ,  "  of  Newington,  in  Kent,"  or  "  late  of  Newington,  in  Kent,"  for  then  of  neces- 
sity the  proclamation  should  be  made  there.     And  it  was  said  that  if  a  man  was 
sued  in  Kent,  and  was  called  late  of  a  place  in  Essex^  and  the  truth  was  that  neither 
at  the  time  of  issuing  of  the  original  writ,  nor  at  the  time  of  the  exigent  issued,  was 
he  commorant  or  conversant  there,  but  in  Sussex,  where  no  writ  of  proclamation  was 
awarded,  but  only  into  Essex,  yet  the  outlawry  in  Kent  would  be  good  by  this  statute, 
because  the  proclamation  issued  into  the  county  of  which  he  was  called,  &c,  and  if 
the  description  was  false,  then  he  might  avoid  the  outlawry  by  the  statute  of  addi- 
tions (1  Hen.  V.,  c.  v.)     But  in  the  above  case,  it  was  said  he  might  well  avoid  the 
outlawry,  though  he  was  called  "late  of"  London,  if  he  had  removed  his  habitation  into 
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action,  and  to  direct  the  sheriff  to  make  three  proclamations  within 
his  county  at  three  different  days,  two  in  full  county-court,  the 
third  at  the  general  sessions,  requiring  him  to  yield  himself  to  the 
sheriff  of  the  foreign  county  into  which  the  exigent  was  awarded. 
Such  proclamation  was  to  have  the  same  return  as  the  exigent,  and 
to  be  made  out  by  the  same  officer.  Any  outlawry  promulged  in  a 
foreign  county,  without  award  of  such  writ  of  proclamation,  was 
declared  void. 

Several  regulations  were  made  respecting  jurors,  well   as  to 

secure  a  regular  appearance  of  them  at  the  trial,  as  to 

urors'      guard  against  or  to  punish  perjury  and  misbehaviour  (a) . 

Two  of  these  parliamentary  provisions  were  confined  to  jurors  in 

another  county  at  the  time  of  the  exigent  unavoided.  And  so  it  was  of  original  pro- 
cess, in  Middlesex,  "late  of  Westminster,"  but  not  so  of  other  counties  (Dyer,  214). 
It  is  to  be  observed  that  the  statute  made  special  provision  for  London  and  Middlesex. 
"  And  as  it  seems,"  said  Dyer,  "  the  cause  of  their  privilege  was  because  the  resort  of 
people  of  all  parts  of  the  realm  was  more  to  London  and  Middlesex  than  to  any  other 
place."  And  by  reason  of  this  they  might  be  named  in  suits  against  them  "of  London 
or  Westminster,"  or  "  late  of  London  and  Westminster,"  although  their  habitations 
and  commorances  were  not  there  (Ibid.)  Lord  Coke,  in  commenting  upon  the  effect 
of  the  statute  of  additions  (1  Sen.  V.,  c.  v.),  which  is  in  pari  materia  with  the  present 
statute,  says,  "  That  a  imper  may  be  of  the  town,  &c,  because  men  do  often  remove 
their  habitations  ;  and  this  distinction,"  he  adds,  "  appears  by  the  act  itself  by  reason 
of  the  words  relating  to  towns,  hamlets,  &c,  on  ihprevont  on  sont."  "  The  end  and 
purnen  of  the  act,"  he  says,  "  was,  that  the  person  of  the  defendant  in  originals, 
where  process  of  outlawry  did  lie,  should  be  so  described  by  certain  additions,  as  that 
one  man  might  not  be  troubled  for  another  ;"  and  so  he  says  other  statutes  passed  to 
the  same  end,  among  which  he  mentions  the  above  statutes,  6  Henry  VIII.,  c.  iv.  ;  5 
Edward  VI.,  c.  xx. ;  and  31  Elizabeth,  c.  iii. ;  and  cites  Dyer,  4  Eliz.,  fol.  213, 214.  Upon 
the  words,  "that  any  outlawries  pronounced''  (without  due  and  proper  additions),  should 
be  void,  he  observes  that  this  means  by  plea  or  writ  of  error  ;  and  accordingly,  upon 
the  statutes  of  outlawry,  it  was  held  that  the  outlawry  could  not  be  avoided  in  the 
action  by  pleading  to  a  plea  of  outlawry  (Dray cot  v.  Curzon,  Lutwych,  40). 
:■  (a)  As  by  the  ancient  constitution  of  the  country,  in  that  respect  still  remaining 
unchanged,  the  whole  administration  of  civil  and  criminal  depended  upon  the  jury 
system,  there  is  no  subject  which  has  been  the  cause  of  more  anxious  or  more  careful 
legislation.  It  is  probable  that  it  is  the  most  ancient  part  of  our  constitution,  and 
consequently  the  most  deeply-rooted  in  our  earliest  institutions.  It  has  been  shown 
in  the  first  volume  that  the  jury  system  arose  out  of  the  county  court,  which  was 
as  held  from  month  to  month  in  the  hundred,  the  only  court  provided  by  our  ancient 
Saxon  constitution  for  ordinary  and  original  jurisdiction  in  civil  cases  ;  and  as 
held  half-yearly  in  the  tourn  of  the  sheriff,  was  the  ancient  court  of  criminal  jurisdic- 
tion. In  these  courts  the  freeholders  were  the  judges,  but  their  assemblies  were 
tumultuous,  and  had  little  resemblance  to  judicial  tribunals.  It  has  been  shown 
that  by  appointing  king's  justices  to  hold  the  courts,  and  by  their  directing  a  specific 
number  of  the  freeholders  of  the  vill  or  hundred,  where  the  matter  arose,  to  be  jurors 
to  try  the  cases,  these  tumultuous  assemblies  were  converted  into  something  like 
courts,  which  in  this  respect  they  continued  unchanged  though  the  substance  or  basis 
remained  the  same — that  is,  they  consisted  of  the  freeholders  (since,  in  ancient  times, 
all  freemen  were  freeholders,  and  all  who  held  land  at  all  held  the  freehold),  and, 
moreover,  the  old  principle  that  the  jurors  must  be  local  and  come  from  the  place 
were  the  matter  arose — i.e.,  the  vill  or  hundred — was  still  retained  and  adhered  to. 
In  course  of  time,  however,  as,  on  the  one  hand,  leases  had  become  so  common  and 
much  of  the  property  in  possession  was  leasehold  ;  and,  on  the  other  hand,  copyhold 
estates  had  become  recognised  and  established  bylaw,  and  as  a  man  who  had  a  lease- 
hold or  copyhold  estate  might  be  in  fact  far  more  wealthy  and  valuable  as  a  juror 
than  a  freeholder,  it  is  manifest  that  an  occasion  had  arisen  for  some  change  in 
the  law,  although  it  is  probable  that  the  necessity  for  a  change  was  first  and  far  more 
strongly  felt  in  London  and  Westminster,  where  the  number  of  cauBea  was  greater 
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London.  In  the  former  reign,1  it  had  been  endeavoured  to  enforce 
appearance  by  larger  issues :  there  being  some  doubt  how  these 
were  to  be  levied,  it  was  now  directed,2  that  the  mayor  might 
distrain  for  them.  This  was  confined  to  actions  in  the  city  courts. 
By  the  last  it  was  ordained,  to  prevent  delays  for  want  of  jurors, 
that  in  all  city  actions  depending  in  the  courts  at  Westminster, 
the  sheriffs  might  summon  persons  having  goods  to  the  value  of 
one  hundreds  marks,  as  well  as  those  having  lands  or  tenements 
of  forty  shillings  value  annually.  It  further  directs,  what  issues 
should  be  returned  on  the  first  and  second  distress,  and  all  the 
subsequent  ones.3 

A  more  general  provision  was  made  by  stat.  35  Henry  VIII.,  c. 
6,  to  effect  a  due  appearance  of  jurors  at  nisi  prius.  It  was 
ordained  (a),  that  where  the  jurors,  upon  an  issue  joined,  in  a 
court  at  Westminster,  were  to  have  forty  shillings  freehold,  the 
venire  facias  should  specify  quorum  quilibet  habea  quadraginta 
solidatas  terras,  tenernenti,  velredditus  ad  minus ;  and  the  sheriff 
was  not  to  return  persons  who  were  not  so  qualified.  In  cases 
which  did  not  require  that  clause,  he  was  not  to  return  any  that 
had  not  some  freehold;  and  in  both  cases,  he  was  to  return  six 
hundredors,  at  least,  if  there  were  so  many  within  the  hundred  (b). 
Upon  every  first  habeas  corpora,  or  distringas,  with  a  nisi  prius, 

and  the  number  of  freeholders  leas  than  in  the  country  towns  and  cities.  The  old 
qualification  for  jurors,  as  for  county  electors,  it  should  be  stated,  was  the  same — 
viz.,  a  forty-shilling  freehold.  Whether  the  jury  qualification  had  arisen  by  custom, 
and  the  franchise  qualification  (established  by  the  stat.  of  Henry  VI.)  had  followed 
it,  or  whether  the  jury  qualification  had  followed  the  franchise  qualification,  is  not 
material ;  the  important  point  is,  that  both  qualifications,  it  was  deemed,  should  be 
substantial,  for  at  the  time  these  qualifications  were  established,  forty  shillings 
represented  what  would  be  equal  to  £50  in  onr  time.  The  stat.  4  Henry  VIII.,  c. 
iii.,  concerning  juries  in  London,  recited  that  delay  often  arose  from  lack  of  jurors 
having  lands  and  tenements  of  the  yearly  value  of  forty  shillings,  and  provided  a 
qualification  in  personalty;  and  the  35  Henry  VIII.  made  further  provision. 

(a)  This  act  recited  that  the  issues  joined  in  every  action  between  party  and  party 
at  the  common  law  are  triable,  for  the  most  part,  by  verdict  of  twelve  men,  wherein 
is  daily  seen  great  delay,  partly  for  lack  of  appearance  of  the  persons  returned  to  try 
such  issues,  the  occasion  whereof  cometh  by  reason  of  maintenance,  embracery, 
sinister  labours,  and  corrupt  demeanours,  and  partly  by  reason  of  challenges  to  the 
jurors.  And  then  it  enacted  where  each  juror  must  by  law  have  forty  shillings 
yearly  from  freehold,  only  such  jurors  should  be  returned  as  had  a  freehold  estate  to 
that  amount,  and  that  even  where  it  was  not  strictly  necessary  in  law  that  the  jurors 
should  have  estates  to  that  amount,  none  should  be  returned  who  had  not  some  free- 
hold within  the  county ;  and  in  every  case  there  should  be  six  sufficient  hundredors, 
if  there  were  so  many  in  the  vill,  from  the  vill  or  hundred  where  the  seisin  lay,  i.e., 
where  the  matter  arose  or  occurred. 

(6)  At  common  law,  there  ought  to  be  four  hundredors  on  every  trial.  The  stat. 
35  Henry  VIII.  required  Bix  hundredors  on  a  plea  of  land  between  common  persons. 
By  the  stat.  27  Elizabeth,  c.  vi.  ,two  hundredors  were  to  be  sufficient  in  personal  actions ; 
and  by  4  and  5  Anne,  c.  xvi.  the  whole  jury  in  trials  at  Westminster  might  be  de 
corpore  comitatis.  On  an  information,  which  was  at  common  law,  it  was  necessary  only 
to  have  four  hundredors  (Jenkins'  Centuries,  201).  The  27  Elizabeth  raised  the  jury 
qualification  of  freehold  to  £i,  and  subsequent  statutes  provided  other  qualifications, 
the  whole  law  on  the  subject  being  consolidated  by  the  jury  act  of  George  IV.  (6 
Geo.  IV.,  o.  1.),  which  established  a  £10  leasehold  qualification. 

i  Vide  ante.  2  Stat.  4  Hen.  VIII.,  c.  3. 

'■>  Vide  also  stat.  5  Hen.  VIII.,  c.  5. 
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the  sheriff  was  to  return  at  least  five  shillings  ;  at  the  second,  ten 
shillings  ;  at  the  third,  thirteen  shillings  and  fourpence  ;  and  upon 
every  subsequent  one  he  was  to.  double  the-  issues,  till  a  full  jury- 
was  sworn,  or  the  process  otherwise  determined.  If  a  full  jury 
should  not  appear,  or  after  challenges  there  was  likely  to  be  a 
default  of  jurors,  the  justice,  at  request  of  the  plaintiff  or  defendant, 
might  command  the  sheriff  to  name  and  appoint  as  many  persons 
of  the  same  county,,  then  present  at  the  assizes  or  nisi  prius,  as 
would  make  up  a  full  jury,  who  should  be  added  to  the  pannel,  and 
their  names  annexed  to-  it :  these  were  to  be  liable  to  challenge,  as 
if  they  had  been  empannelled  on  the  venire  facias-;  and'  if  they 
made  default,  they  might  be  fined  as  jurors  at  common  law.  The 
jurors  first  empannelled  were  nevertheless  to  lose  their  issues^thesame 
as  if  the  jury  had  remained  for  default  of  jurors,  unless  they  were 
excused  upon  any  reasonable  cause  by  the  justice ;  in,  like  manner, 
if  the  jury  was  not  taken  by  reason  of  the  not  coming  of  the  justices. 
The  subsidiary  jurors  added  according  to  the  directions  of  this  act 
constituted  what  were  called  tales  de  circumstantibus,  and  they 
were  mentioned  under  that  appellation  in  stat.  87  Henry  VIII., 
c.  22,  made  for  continuing  this  act,  which  was  only  temporary. 
Now  we  are  upon  the  subject  of  jurors,  we  may  introduce  a 
.  statute  made  for  altering  the  proceedings  in  attaint. 

We  have  observed,,  in  the  last  reign,  that  the  parlia- 
ment had  provided  a  new  way  of  punishing  jurors,  and  had  fore- 
gone the  ancient  villainous  judgment  in  attaint.1  That  statute 
was  only  experimental ;  and  therefore,  after  being  continued  by  one 
at  the  beginning  of  this  reign,  was  suffered  to  expire  in  the  third 
year  Of  this  king's  (a).2     Attaints,  therefore,, again  returned  to  their 

(a)  This  ancient  mode  of  redress,  or  rather  of  punishment,  for  an  untrue  verdict, 
was  found  practically  ineffective,  belonging,  as  it  did,  rather  to  an  earlier  age,  when 
juries  found  of  their  own  knowledge,  so  that,  if  a  verdict  was  false,  it  would  be 
false  to  their  own.  knowledge,  and  wilfully  false.  Hence  procedure  by  attaint, 
which  was  for  punishment.  But  where  juries  found  (as  now  was  the  practice)  upon 
evidence,  it  is  obvious  that  many  verdicts  might  be  false  which  were  not  wilfully 
false ;  and,  moreover,  what  was  wanted  in  such  cases  was  not  punishment,  but 
redress.  This  was  afforded  by  an  adaptation,  by  the  practice  of  the  courts,  of  the 
procedure  established  by  the  common,  law..  The  difficulty,  it  is  to  be  observed,  was 
not  as  to  the  law  upon  an  admitted  state  of  facts — for  as  to  that  the  common  law 
and  the  practice  of  the  courts  afforded  abundant  remedy  by  special  pleading  or  by 
special  verdict,  and  ultimately  by  special  case.  It  has  been  seen  that  juries  were 
liable  to  attaint,  even  if  their  verdict  was  wrong  in  law,  because  it  was  considered 
they  ought  either  to  follow  the  direction  of  the  judge,  or  return  a  special  verdict  on 
which  there  was  no  attaint.  Where  the  question  was  a  mixed  question  of  law  and 
fact,  on  which  the  jury  might  have  difficulty  in  applying  the  law  to  the  fact,  a  party 
could,  supposing  the  facts  not  to  be  in  dispute,  set  them  forth  specially  in  his  plead- 
ing, because  of  the  doubt  of  the  laymen — the  jury  "per  doubt  del  lay  gens  ■"  and 
then  the  other  party,  by  demurrer,  could  refer  the  question  of  law  to  the  court 
{Tear-booh,  8  Hen.  IV.,  fol.  6  ;  2  Hen.  VIII.,  fol.  2  ;  Pain  v.  Rochester,  Cro.  Eliz. 
871  ;  Chambers  v.  Taylor,  Cro.  Eliz.,  900  ;  Cox  v.  Worcall,  Cro.Jac.,  193) ;  or  if  this 
course  were  not  taken,  and  upon  the  trial  it  appeared  that  there  was  no  dispute  as 
to  the  facts,  then  upon  the  evidence  given  on  one  side,  the  other  party  might 
demur,  and  so  again  refer  the  matter  of  law  to  the  court.  Or,  again,  on  the  whole 
evidence,  whether  on  one  side  or  both,  the  jury  might  return  a  special  verdict  and 
1  Vide  ante.  2  Stat.  1  Hen.  VIIX,  ii.  24. 
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ancient  course,  till  stat.  23  Henry  VIII.,  c.  3,  which  renewed  the 
policy  of  the  act  of  the  last  reign  in  the  following  manner :  In 
every  case  of  an  untrue  verdict,  between  party  and  party,  in  any 
suit,  plaint,  or  demand,  before  judges  of  record,  where  the  thing  in 
demand  was  worth  forty  pounds,  and  did  not  concern  a  man's  life, 
the  party  grieved  might  have  an  attaint  against  the  jurors  and  the 
party ;  with  summons,  resummons,  and  distress  infinite  against 

thus  refer  the  law  to  the  court.  Upon  the  demurrer  to  the  evidence,  the  case  was 
argued  as  to  its  legal  effect,  as  in  a  case  in  this  reign  where  certain  evidence  was 
given  for  the  defendant  (to  excuse  his  act),  and  upon  this  evidence  the  plaintiff 
demurred  ;  and  it  was  argued  in  the  court  above,  and  it  was  said,  that  where  a  man 
pleaded  the  general  issue,  and  gave  special  matter  in  evidence,  that  evidence  was  not 
good,  and  would  not  maintain  the  issue ;  and  if  the  plaintiff  demurred  upon  the 
evidence,  it  was  peremptory  to  the  defendant.  As  in  debt  or  trespass,  if  defendant 
pleaded  the  general  issue,  and  then  gave  in  evidence  a  release,  that  evidence  would 
not  discharge  the  action  (12  Hen.  VIII.,  fol.  1).  Therefore,  in  that  case  it  was 
held  that  the  defendant  could  not  take  advantage  of  the  evidence,  and  judgment  was 
given  for  the  plaintiff  (Hid.,  fol.  2).  Now  this,  it  will  be  manifest,  was  upon  a  point 
of  law ;  and  so  it  would  be  in  all  cases  of  demurrer  to  evidence ;  it  would  only  with- 
draw the  case  from  the  jury  on  a  point  of  law.  In  all  pleas,  as  well  of  the  crown  as 
of  common  pleas  ;  in  all  actions,  real,  personal,  and  mixed,  and  on  all  issues  joined, 
either  between  the  king  and  the  party,  or  between  party  and  party,  the  jury  may 
find  the  special  matter  which  is  pertinent,  and  tends  only  to  the  issue  joined,  upon 
which  being  doubtful  to  them  in  law,  they  may  pray  the  opinion  of  the  court  ;  and 
this  they  may  do  by  the  canon  law,  which  has  ordained  that  matters  in  fact  shall  be 
tried  by  the  jurors,  and  matters  in  law  by  the  judges  ;  and  as,  ad  questionem  facti 
non  respondent  judices,  ita  ad  questionem  juris  non  respondent  jurata;  but  their 
duty  is  to  find  veritatem  facti,  and  leave  the  discussion  of  the  law  to  the  justices 
(Downturn's  Case,  9  Coke,  13).  But  then  a  special  verdict  only  set  forth  facts  as 
proved  and  found  by  the  jury ;  and  upon  these  facts  no  inference  could  be  drawn  by 
the  court.  And  the  question  was  often  as  to  the  inference  of  fact  proper  to  be 
drawn  from  facts  actually  proved.  And,  again,  the  jury  might  err,  either  on  a  special 
or  general  issue,  as  to  the  credibility  or  effect  of  the  evidence  adduced.  The  bill  of 
exceptions  was  rather  a  mode  of  withdrawing  the  case  from  the  judge  than  from  the 
jury  ;  for,  though  the  exception  could  only  be  dealt  with  by  the  judge,  and  gener- 
ally would  have  the  effect  of  withdrawing  the  case  from  the  jury,  if  allowed,  the 
bill  of  exceptions,  in  the  event  of  its  being  disallowed,  was  to  withdraw  it  from  the 
judge  for  the  court  above ;  and  though  the  exceptions  might  be  that,  upon  the  whole 
of  the  evidence  on  one  side,  there  was  no  case  on  which  the  jury  could  legally  find  a 
verdict  in  favour  of  the  party  offering  the  evidence,  that  was  rather  an  exception  in 
point  of  law  that  the  jury  ought  not  to  be  allowed  to  determine  on  the  case  at  all, 
than  a  mode  of  reversing  or  redressing  a  wrong  verdict  on  a  case  within  their  pro- 
vince. Thus,  in  the  course  of  this  reign,  in  action  on  simple  contract,  which  was 
decided  at  the  time  at  nisi  prills,  the  plaintiff  gave  in  evidence  that  the  defendant  came 
to  the  wife  of  the  plaintiff,  he  being  absent,  and  promised  to  her  that  if  her  husband,  the 
plaintiff,  would  do  so  and  so,  he,  the  defendant,  would  pay,  &c. ;  and  that  the  plaintiff 
agreed  to  this,  and  did  the  act  contracted  for.  And  the  defendant  said  that  this 
evidence  was  not  good ;  for  that  the  wife  could  not  be  a  party  to  such  a  promise 
without  some  previous  authority ;  and  it  appeared  to  the  justices"  at  nisi  prius  that 
the  exception  was  not  good ;  upon  which  the  defendant  made  a  bill  of  exceptions, 
and  one  of  them  sealed  it,  and  the  verdict  passed  for  the  plaintiff;  and  thereupon 
afterwards  the  defendant  moved  in  banc  to  arrest  the  judgment  (a  proceeding  in 
these  days  had  upon  evidence,  as  well  as  on  matter  upon  the  record),  and  the  case 
was  argued.  It  was  urged  that  the  defendant  could  not  have  advantage  of  the  objec- 
tion on  the  arrest  of  judgment,  as  it  was  in  a  bill  of  exceptions,  which  ought  to  go 
into  a  court  of  error;  but  in  the  result  the  court  held  the  evidence  sufficient 
to  sustain  the  action,  and  the  plaintiff  had  judgment  (27  Hen.  VIII,  fol.  25). 
The  objection,  it  will  be  observed,  was  one  of  law,  as  implied  in  the  exception  itself, 
and  its  effect  was  that  the  case  was  not  one  for  the  jury  at  all.  So  in  a  special  ver- 
dict the  case  was  submitted  to  the  court,  on  real  or  supposed  findings  of  the  jury,  to 
determine  their  legal  effect.  So  the  only  other  procedure  provided  by  the  course  <jf 
VOL.  III.  U 
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them,  and  also  the  grand  jury.  Every  one  of  the  grand  jury  was 
to  have  freehold  of  the  yearly  value  of  forty  shillings.  The  distress 
against  the  grand  jurors  was  to  be  awarded,  and  open  proclamation 
was  to  be  made,  and  this  was  to  be  fifteen  days  before  the  return  of 
the  distress.  If  the  party  or  any  of  the  petit  jurors  made  default, 
the  grand  jury  was  to  be  taken  against  every  one  so  making  default. 
Those  who   appeared,  were  to  have  no  answer  to  the  plaintiff, 

the  common  law,  which  went  to  withdraw  the  case  from  the  jury  is  that  of  demurrer 
to  the  evidence,  rather  referred  to  the  court  only  its  legal  effect  than  its  effect  in 
point  of  fact,  since  all  inferences  which  upon  the  evidence  could  possibly  be  drawn  for 
the  party  who  offered  it  were  supposed  to  be  drawn,  and  the  court  thus  determined 
upon  the  evidence  with  all  possible  inference  from  it  in  his  favour,  that  is,  all  infer- 
ences which  the  jury  might  have  drawn,  though  not  bound  to  draw  them.  To  that 
extent  certainly  the  case  was-  in  a  sense  withdrawn  from  the  jury  ;  but,  it  will  be  seen, 
to  a  very  limited  extent ;  for  if  the  party  demurring  disputed  any  possible  inference 
in  favour  of  the  other  party,  he  was  bound  to  leave  the  caBe  to  the  jury.  The  prac- 
tice of  the  courts,  however,  at  a  very  early  period  of  our  legal  history,  appears  to  have 
established  a  more  convenient  course  for  withdrawing  the  case  from  the  jury,  even 
on  the  facts  so  far  as  regarded  the  proper  inferences  of  facts  from  facts  admitted,  or 
given  in  evidence  and  not  disputed.  This  was  by  reservation  of  the  case  upon  the 
evidence.  At  a  very  early  period,  and  all  through  the  Year-books,  instances  will  be 
found  of  a  practice  of  reserving  a  case  for  the  court  in  home,  or  stating  it  to  the  court 
upon  the  evidence  given  at  the  trial  in  order  to  take  their  view  of  its  effect.  This, 
however,  was  originally,  and  for  a  long  period,  entirely  on  matter  of  law  ;  the  advan- 
tages of  this  course  being  that  it  was  less  formal  than  special  verdict  or  demurrer  to 
evidence,  and  the  disadvantage  being  that  as  the  eviderice  was  not  set  out  on  the 
record,  the  case  could  not  be  carried  into  error.  In  course  of  time,  indeed,  the  prac- 
tice was  of  advantage  to  the  court  drawing  inferences  of  fact,  but  that  was  much 
more  modern,  and  even  when  it  arose  was  far  from  withdrawing  the  case  from  the 
jury  upon  disputed  facts  ;  in  which  case  alone  a  false  verdict  could  be  given,  though 
a  wrong  or  erroneous  verdict  perhaps  would  most  often  arise  from  error  as  to  the 
proper  inferences  of  fact,  or  mistake  in  the  application  of  the  law  on  a  mixed  propo- 
sition of  law  and  fact.  In  such  cases  the  reservation  of  the  case  for  the  court  above 
would  afford  a  convenient  remedy.  But  for  a  false  or  wrong  verdict  in  disputed 
questions  of  fact,  none  of  those  courses  of  proceeding  would  afford  any  remedy ;  and 
the  procedure  of  attaint,  though  it  avoided  the  verdict,  was  penal  in  its  character, 
and  did  not  afford  a  single  remedy  by  setting  aside  the  verdict,  and  granting  a  new 
trial.  That  remedy  was  ultimately  provided  by  the  practice  of  the  courts,  grounded 
on  the  equity  or  spirit  of  the  statute  as  to  bill  of  exceptions,  and  an  extension  of  the 
practice  as  to  the  procedure  by  attaint.  In  the  latter  the  verdict  was  allowed,  in  the 
other  there  was  a  venire  de  novo.  The  bill  of  exchequer,  however,  proceeded  rather 
upon  error  in  law,  though  that  might  be  in  not  withdrawing  a  case  from  the  jury,  or 
not  directing  a  verdict  one  way  or  the  other.  The  peculiar  scope  of  attaint  was 
a  false  verdict  on  the  facts.  The  proper  and  peculiar  province  of  the  jury  was  always 
recognised  to  be  disputed  matters  of  fact,  either  on  the  credibility  of  witnesses  or  on 
contradictory  testimony.  And  wherever  this  was  the  case,  either  party  could  insist 
upon  the  case  going  to  the  jury  (Oro.  Eliz.,  752) ;  and  neither  by  demurrer  to 
evidence  by  bill  of  exceptions  or  by  special  verdict  could  be  taken  from  them,  that 
is,  when  there  was  evidence  fit  for  them  to  consider.  And  if  there  were  a  doubt 
whether  a  matter  of  fact  was  well  proved,  the  other  party  could  not  demur  to 
the  evidence,  for  the  jury  might  find  it  on  their  own  knowledge  (Co.  Litt.,  72  ;  Alyn, 
18  ;  1  Levinge,  87).  There  were  great  practical  difficulties  in  the  trial  of  an  attaint! 
In  the  34  of  Henry  VIII.  attaint  was  brought  upon  a  verdict  given  against  the  plaintiff 
in  a  writ  of  entry,  on  a  disseisin  brought  against  the  defendant  by  the  plaintiff,  and  for 
evidence  a  will  was  shown  without  probate,  and  without  any  subscription  or  seal. 
And  to  prove  the  will  were  three  witnesses ;  but  two  deposed  upon  the  report  of 
others,  and  the  third  deposed  of  his  own  knowledge,  and  his  name  was  in  the  will  as 
a  witness  ;  but  the  land  had  been  in  other  hands  against  the  will  for  twenty  years  or 
more.  And  notwithstanding  all  these  proofs  the  jury  gave  a  privy  verdict  against 
the  plaintiff  and  the  will,  by  which  means  the  plaintiff  was  nonsuited.  And  it  was 
agreed  for  law  that  a  will  of  lands  at  that  time  might  be  well  enough  proved  by  wit- 
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except  that  they  made  true  serement  (provided  they  were  the  same 
persons,  and  the  writ,  process,  return,  and  assignment  were  good 
and  lawful),  and  the  party  was  to  plead  that  they  gave  a  true  ver- 
dict; and  if  they  pleaded  in  har,  the  grand  jury  was  still  to  go  on 
to  inquire  whether  the  first  jury  gave  a  true  verdict.  If  the  jury 
were  convicted,  each  of  them  was  to  forfeit  twenty  pounds,  half  to 
the  king,  and  half  to  the  party  grieved ;  they  were  also  to  be  fined 

nesses  without  writing  or  probate,  wherefore  probate  was  not  necessary;  but  the 
jury  paid  little  regard  to  the  testimony.  And  it  was  held  for  law  that  the  plaintiff 
in  attaint  could  not  give  more  in  evidence  than  he  had  given  to  the  petit  jury  ;  but 
on  the  other  hand,  the  defendant  might  give  more  affirmance  of  the  first  verdict! 
And  upon  this  point  there  was  much  contention,  whether  the  plaintiff  gave  more 
evidence  than  at  the  first  trial  ?  and  therefore  it  was  said  by  the  court  that  it  would 
be  wisely  done  to  have  the  evidence  written,  but  because  it  was  not,  the  court  examined 
all  the  witnesses  upon  oath,  whether  they  gave  the  same  evidence  as  at  first  or  not. 
And  the  judge,  in  recapitulating  the  case,  admonished  the  jury  to  look  to  the  evidence 
which  was  given  to  the  first  jury  ;  for  he  affirmed  it  to  be  the  law,  that  if  they  had 
pregnant  and  manifest  evidence  to  confirm  the  matter,  although  it  were  in  fact  false, 
and  the  truth  of  the  matter  was  contrary  to  it,  still  they  ought  not  to  regard  it,  but 
ought  to  weigh  in  their  minds  what  they  themselves  would  have  done  upon  the  same 
strong  evidence,  as  the  first  jury  did  (Eolfe  v.  Hampden,  34  Hen.  VIII.,  Dyer's 
Reps.,  53).  When  an  attaint  was  brought  upon  a  verdict  given  contrary  to  the  opinion 
or  direction  of  the  court,  though  the  attaint  was  not  a  strict  law  or  supercedeas  of  the 
first  judgment,  they  would  stay  execution  until  the  attaint  might  be  prosecuted 
(Dyer,  8] ).  But  the  proceeding  was  extremely  unsatisfactory  from  its  feudal  character, 
and  thus  when,  after  a  protracted  trial,  the  plaintiff  had  a  verdict  that  the  first  verdict 
was  false,  the  court  were-  evidently  reluctant  to  pronounce  a  judgment,  and  it  hung 
up  term  after  term  (Ayliffe  v.  Piatt,  Dyer,  81)..  A  special  case  was  often  raised.  Thus 
in  the  Year-book,  Henry  VIII.,  a  case  was  spoken  of  among  the  justices,  "  stating  it, 
and  then  the  judges  differing,  afterwards  the  case  was  shown  to  Fitzherbert,"  and 
judgment  was  given  upon  it  (Year-book,  27 Hen.  VIII,  fol.  30)..  Starkey,  recorder  of 
London,  came  to  the  bar,  and  desired  to  be  advised  by  the  justices  if  an  action  of  account 
would  lie,  &c.  (1  Edw.  V.,  fol.  2),  and  the  case  was  discussed  and  decided.  So  all  through 
Lord  Coke's  reports,  instances  can  be  found  in  which  the  case  was  stated  to  the  court 
"  upon  the  evidence  " — that  is,  the  court  in  which  the  action  was  tried  (4  Co.,  23,  27). 
But  then  that  was  at  a  time  when  the  courts  in  London  tried  all  eases  "  at  bar  " — that  is, 
before  all  the  judges  of  the  court — and  so  they  could,  by  merely  adjourning  the  con- 
sideration of  the  case,  practically  "  reserve  "  a  case.  That,  however,  was  rather  on 
facts  proved  or  ascertained,  and  the  rule  of  law  always  was  and  is,  that  upon  facts 
ascertained,  the  application  of  the  law  is  for  the  court  ( Yeb>.,  10).  The  difficulty, 
however,  was  when  the  facts  were  in  dispute,  and  the  verdict  was  contested  on  the 
facts,  i.e.,  the  verdict  was  said  to  be  false.  It  is  to  be  observed,  however,  that  the 
remedy  by  new  trial  given  by  the  practice  of  the  courts,  was  only  available  where 
the  common  law  did  not  provide  that  remedy  by  bill  of  exceptions,,  and  venire  de  novo. 
For  it  was  not  allowable  after  a  trial  at  bar,  i.e.,  before  all  the  judges  of  the  court, 
even  although  the  jury  found  against  the  evidence  (Fen/wick  v.  Qrosvenor,  2  Salic., 
650;  Argent  v.  Darrell,  1  Lord  Raym,  514 ;  Salk.,.  48) ;  and,  on  the  other  hand, 
bill  of  exceptions  will  lie  on  a  trial  at  bar ;  the  words  of  the  statute  being  that 
the  justices  shall  sign  it  (Thoreston  v.  Stafford,  3  Salk.,  155).  A  new  trial  was 
granted  on  an  affidavit  that  the  foreman  declared  the  plaintiff  should  never  have  a 
verdict,  whatever  witnesses  he  produced  (Dent  v.  Hundred  of  Hertford,  2  Salh, 
64).  It  appears  that  so  long  ago  as  the  time  of  the  commonwealth,  and  perhaps 
earlier,  the  practice  of  granting  new  trials  had  arisen  in  cases  where  there  was  reason 
to  believe  the  verdicts  were  wrong  upon  the  facts  in  dispute,  so  that  there  would  be 
no  other  remedy.  There  can  be  no  doubt  that  the  law  as  to  attaint  led  to  the  prac- 
tice of  special  verdicts,  or  caused  it  to  become  much  more  common  than  it  otherwise 
would  have  been.  For  juries  were  liable  to  attaint  even  for  error  of  law,  on  any 
issue  in  which  a  matter  of  law  was  mixed  up  with  matter  of  fact,  which  was  the  case 
with  most  issues.  Legally,  it  would  be  hard  to  acquit  a  jury  that  found  against  the 
the  law,  either  common  law,  or  general  statute,  "  whereof  all  men  were  bound  to 
take  knowledge,  even  though  no  man  informed  them  of  it "  (Hobart's  Reps. ,  227  ; 
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at  the  discretion  of  the  justices,  and  their  oath  nevermore  accepted 
in  any  court :  the  party's  plea  being  also  found  against  him,  the 
plaintiff  was  to  be  restored  to  what  he  had  lost,  with  reasonable 
costs  and  damages.  It  was  ordained,  that  outlawry  or  excommu- 
nication of  the  plaintiff  should  be  a  void  plea,  not  to  be  answered. 
In  process  of  attaint,  day  was  to  be  given  as  in  a  writ  of  dower,  and 
no  essoin  or  protection  to  be  allowed.  An  attaint  was  not  to  abate 
for  the  death  of  the  party,  or  any  of  the  jury. 

If  the  verdict  was  for  a  personal  thing,  as  debt,  trespass,  or  the 
like,  under  forty  pounds,  there  was  to  be  the  same  process  and 
pleas,  and  delays  were  in  the  same  manner  to  be  removed  :  only 
the  qualifications  of  the  grand  jury  need  not  exceed  five  marks 
yearly  of  freehold,  or  the  property  of  one  hundred  marks  of  goods 

Vaughan,  150).     It  may  be  doubted  whether  this  last  could  be  good  law,  i.e.,  where 
the   judge  did  not  direct  the  jury  upon  the  law ;   but  at  all  events,  it  is  obvious 
that  the  liability  to  the  prosecution  would  render  juries  careful  to  find  according  to 
the  direction  of  the  judge  on  matters  of  law,  and  ready  to  find  special  verdicts  where 
he  was  too  much  in  doubt  to  direct  them ;  and  accordingly,  after  this  statute,  special 
verdicts  became    extremely  common,  insomuch   that  the   great   majority  of  cases 
reported  were  determined  thereon  from  the  present  reign  up  to  the  time  of  Holt,  when 
special  cases  appeared  in  the  reports ;  though  there  is  reason  to  believe  they  had  come 
into  practice  much  earlier,  in  cases  where  it  was  not  desired  to  carry  a  case  into  a 
court  of  error.     The  procedure  by  attaint  lay  not  only  if  the  verdict  was  false  in 
fact,  but  even  if  it  were  false  in  law,  though  true  in  fact ;  and  this  led  to  the  practice 
of  special  verdicts  or  reservation  of  cases  {vide  ante).     If  there  be  any  matter  of  law 
that  carries  with  it  any  difficulty,  the  jury  may,  to  deliver  themselves  from  the  danger 
of  an  attaint,  find  it  specially,  that  so  it  may  be  decided  in  that  court  where  the 
verdict  is  returnable,  and  if  the  judge  overrule  the  point  of  law  contrary  to  the  law, 
whereby  the  jury  are  persuaded  to  find  a  general  verdict  (which  yet  they  are  not 
bound  to  do,  if  they  doubt  it),  then  the  judge,  upon  the  request  of  the  party  desiring 
it,  is  bound  by  law,  in  convenient  time,  to  seal  a  bill  of  exceptions,  containing  the 
whole  matter  excepted  to,  so  that  the  party  grieved  by  such  indiscretion  or  error  of 
the   judge   may  have   relief  by  the  writ  of   error   on   the  statute  of  Westminster 
(Hale's  Hist.  Com.  Law).     Either  party  might  always  insist  upon  the  matter  of  first 
going  to  the  jury,  subject  to  a  bill  of  exceptions,  if  there  was  not  sufficient  to  sustain 
the  issue,  or  if  any  evidence  was  not  admissible  or  relevant  to  sustain  the  issue.     But 
the  difficulty  to  be  dealt  with  was  where  there  was  admissible  evidence,  which,  if 
credible,  would,  in  the  event  of  the  jury  drawing  certain  inferences  from  it,  be  sufficient 
to  sustain  the  issue.     In  such  cases  the  credibility  and  the  weight  of  the  evidence 
would  be  for  the  jury.     And  they  might  err  (assuming  it  credible)  in  drawing  the 
proper  inferences  therefrom,  that  is,  they  might  draw  the  wrong  inferences,  or  fail 
to  draw  the  right  inferences.     To  remedy  this  evil,  the  courts  afterwards  granted  a 
new  trial,  on  the  ground  of  the  verdict  being  against  the  weight  of  the  evidence  (see 
the  judgment  of  Lord  Mansfield  in  Bright  v.  Crisp,  1  Burrowes,  391).     Thus  attaints 
were  superseded.     The  difficulty,  therefore,  as  to  the  fact  could  not  be  avoided  by 
special  verdict  or  demurrer  to  the  evidence.     Thus,  says  a  great  author,  "  There  is  a 
great  difference  between  evidence  offered  to  the  jury,  and  offered  to  the  court,  on  a 
special  verdict,  for  the  jury  are  the  only  judges  of  the  fact,  and  are  to  make  the 
deductions  and  conclusions  as  to  the  truths  of  the  fact  from  the  evidence  as  it  lies 
before  them  ;  but  the  court  cannot  make  any  deductions  or  conclusions  as  to  the  truth 
of  the  fact,  unless  they  flow  necessarily  and  demonstratively  from  the  evidence,  for 
they  are  not  judges  of  probable  or  improbable,  but  of  lawful  and  not  lawful  (Gilbert 
on  Evidence,  185).     Hence  it  follows  that  the  decisions  of  th«  juries  in   the   same 
case  on  different  trials  may  well  differ,  for  a  very  small  difference  in  the  evidence  may 
make  all  the  difference  as  to  its  weight  and  effect,  and  hence  the  court  will  never 
reverse  a  verdict  merely  because  the  judge  would  have  found  otherwise  on  the  facts;  but 
either  because  there  was  no  evidence  to  sustain  the  verdict,  which  is  alwayB  matter 
of  law,  and  shows  that  there  was  either  misconduct  or  error  in  law,  or  because  the 
weight  of  the  evidence  on  one  side  greatly  outweighs  the  other. 
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and  chattels  ;  and  the  petit  jurors,  if  attainted,  were  to  forfeit  only- 
five  pounds,  and  also  make  fine  and  ransom. 

In  either  case,  if  there  were  not  sufficient  qualified  jurors,  a  tales 
might  be  awarded  into  the  next  county.  The  remedy  of  this  statute 
was  also  extended  to  persons  grieved  by  any  untrue  verdict  of 
inheritance  in  descent,  or  of  freehold  or  inheritance  in  reversion  or 
remainder.  If  the  plaintiff  was  nonsuit,  or  discontinued,  he  was  to 
make  fine  by  the  discretion  of  the  justices.  All  attaints  were  thence- 
forward to  be  taken  in  the  king's  bench  or  common  pleas,  and  in 
no  other  court ;  and  nisi  prius  might  be  granted  by  the  justices 
upon  the  distress :  every  petit  juror  might  appear  by  attorney. 

There  is  a  proviso  declaring  that  this  statute  shall  not  prejudice 
the  act  of  the  last  reign1  respecting  attaints  in  the  city;  but  that 
attaints  might  be  either  brought  there  in  the  hustings,  or  under 
this  act.  To  obviate  some  infringement  which  it  was  apprehended 
the  city  privileges  might  undergo  by  the  general  form  of  this  act, 
it  was  in  a  subsequent  statute  declared,2  that  in  attaints  for  verdicts 
given  by  citizens,  the  jurors  need  no  qualification  of  freehold,  but 
only  to  have  four  hundred  marks  in  value  of  goods  and  chattels  ; 
and,  further,  that  the  justices  should  sit  at  Guildhall,  or  elsewhere 
in  the  city,  to  try  such  attaints.3 

Such  was  the  new  form  into  which  this  ancient  proceeding  for 
punishing  the  perjury  of  jurors  was  now  thrown":  it  has  been 
treated  very  fully  in  the  early  parts  of  our  history  ;  and  when  it 
underwent  so  important  a  revolution,  it  seemed  proper  that  such 
changes  should  be  recounted  equally  at  large. 

The  attaining  of  substantial  justice  was  promoted  by  a  new  sta- 
tute of  amendment  and  jeofail :  this  was  stat.  32  Henry  statute  of 
VIII. ,  c.  30,  which  took  away  some  of  the  minute  causes  jeofail. 
of  exception  to  which  records  and  proceedings  were  before  liable  (a). 
It  ordains,  that  after  verdict  judgment  shall  be  given,  notwithstand- 
ing any  mispleading,  lack  of  colour,  insufficient  pleading,  or  jeofail, 
any  miscontinuance,  discontinuance,  or  misconveying  of  process, 
misjoining  of  the  issue,  lack  of  warrant  of  attorney  of  him  against 
whom  the  verdict  is,  or  any  other  default,  or  negligence  of  any  of 
the  parties,  their  counsellors,  or  attorneys ;  nor  shall  any  writ  of 
error,  or  of  false  judgment,  be  maintainable  on  account  of  any  of 
the  defects  above  mentioned.  By  the  same  statute,  attorneys  are 
required  to  deliver  their  warrants  of  attorney  to  be  entered  of  re- 
cord, the  same  term  the  issue  is  entered,  under  penalty  of  £10,  and 
imprisonment  at  the  discretion  of  the  court.     After  this  act,  much 

(a)  This  statute  was  practically  made  nugatory  by  a  narrow-minded  decision  that 
it  did  not  apply  to  declarations,  but  only  to  subsequent  pleadings.  Hence  the  neces- 
sity for  another  statute  in  the  reign  of  Elizabeth. 

i  Stat.  11  Hen.  VII.,  c.  21.     Vide  ante,  c.  xxvii.  2Stat.  37  Hen.  VIII.,  c.  5. 

3  It  appears  from  the  preamble  of  this  statute,  that  the  city  privilege  about  trials  run 
thus  :  That  inquisitions  of  the  citizens  of  London  should  be  taken  at  St  Martin  s-le- 
Grand,  or  at  the  Guildhall  of  the  City  of  London,  and  not  elsewhere,  except  inquisitions 
before  the  justices  in  eyre,  at  the  Tower  of  London,  and  for  the  delivery  of  the  gaol  of 
Newgate. 
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room  was  still  left  for  the  parliament  to  interpose  on  the  same  sub- 
ject, as  has  been  since  done  by  many  statutes  of  greater  extent  than 
the  present. 

While  these  provisions  were  made  to  prevent  the  failure  of 
actions  on  account  of  trifling  defects  in  the  proceedings,  the  ancient 
strictness  was  still  preserved  in  criminal  prosecutions :  in  these  it 
was  thought  not  inconvenient  to  allow  any  exception  which  could, 
upon  any  fair  pretence,  be  taken  in  favour  of  the  life  or  liberty  of 
a  defendant,  after  conviction.  But  the  stat.  37  Henry  VIII.,  c.  8, 
ordained  that,  for  the  future,  the  words  vi  et  armis,  videlicet,  cum 
oaculis,  cultellis,  arcubus,  et  sagittis,  or  any  of  the  same  or  like 
words,  if  omitted  in  an  indictment  or  inquisition,  shall  not  be  a 
cause  to  avoid  such  indictment  or  inquisition,  by  writ  of  error,  plea, 
or  otherwise.  A  doubt  has  been  raised  on  the  construction  of  this 
statute,  whether  it  was  meant  to  extend  to  all  the  words  there 
recited,  or  only  to  those  which  come  under  the  videlicet.  Thishas 
prevented  the  full  benefit  that  otherwise  might  have  been  derived 
from  this  only  statute  of  jeofail  which  relates  to  criminal  pro- 
ceedings. 

As  the  end  of  all  laws  is  the  quiet  and  peace  of  society,  the  limit- 
ing a  period  of  time  within  which  persons  must  pursue  their 
remedy  by  action,  was  a  wise  and  politic  constitution.  Some 
statutes  were  made  for  the  limitation  of  actions.1  The  cruel  pro- 
ceedings upon  penal  statutes  in  the  last  reign,  made  it  necessary  to 
fix  some  bounds  to  common  informers.  By  stat.  1  Henry  VIII.,  c.  4, 
actions  on  penal  statutes  were  to  be  brought  by  the  king  within 
three  years,  and  by  any  common  person  within  one.  This  act 
being  temporary,  was  continued  by  stat.  7  Henry  VIII.,  c.  3. 

A  more  general  provision  was  made  for  limitations  in  several 
statute  of  limi-  real  writs  by  stat.  32  Henry  VIII.,  c.  2,  which  states 
tation.  in  the  preamble  two  inconveniences  from  the  present 
length  of  limitation :  one  is,  that  it  was  above  the  remembrance  of 
any  man  to  try  and  knoiv  the  certainty  of  the  point  in  issue ;  and 
that  persons,  though  they  and  their  ancestors  had  been  in  long  pos- 
session, could  not  enjoy  their  estates  in  safety.  To  remedy  this, 
the  following  alterations  were  made  (a)':    That  no  person  should  sue 

(a)  The  principle  of  this  statute  had  already  been  established  in  the  statute  of  non- 
claim  (4  Ben.  VII.,  e.  xxiv.)  It  will  be  observed  that  it  only  applied  to  real  actions, 
that  is,  actions  for  recovery  of  freehold  estates,  in  which  the  right  of  action  was 
based  on  the  seism  of  an  ancestor  of  the  plaintiff,  or  of  the  plaintiff,  and,  therefore, 
it  was  framed  upon  the  principle  of  allowing  a  longer  time  to  preserve  a  right  which 
had  belonged  to  an  ancestor  than  one  which  had  accrued  to  the  claimant  himself. 
For  if  he  had  been  seised  himself  he  must  have  Jcnmtm  of  his  right,  and  his  laches 
would  be  useful ;  whereas,  if  he  had  never  been  seised  himself,  he  might  not  know 
of  his  right ;  and  although  it  was  necessary  to  bar  it  after  a  certain  time,  that  time 
might  reasonably  be  much  larger  than  in  the  other  case.  It  is  to  be  observed  again, 
that  the  right  to  be  preserved,  in  the  cases  where  it  was  not  based  on  seisin  of  the 
claimant,  but  of  some  ancestor,  would  not  be  a  right  of  entry,  as  a  descent  cast  "tolled," 
or  took  away  a  right  of  entry,  and  so  an  ejectment  could  not  be  brought.  Further, 
it  will  be  observed  that  this  statute  contained  no  limitation  of  rights  of  entry  or 

1  Vide  ante,  vol.  ii.,  c.  ix. 
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a  writ  of  right,  or  make  prescription,  title,  or  claim,  alleging  the 
seisin  of  his  ancestor,  any  otherwise  than  within  threescore  years 
before  the  teste  of  the  writ,  or  before  the  prescription,  title,  or  claim 
made :  That  no  person  should  maintain  an  assize  of  mortauncestor, 
cosinage,  aiel,  writ  of  entry  upon  disseisin  done  to  an  ancestor,  or 
any  other  action  possessory  of  any  further  seisin  of  himself  or  his 
ancestor,  but  within  fifty  years  before  the  teste  of  the  writ ;  nor  of 
his  own  seisin,  above  thirty  years  before  the  teste  of  the  writ ;  nor 
should  avow  or  make  cognizance  for  any  writ,  suit,  or  service, 
alleging  a  seisin  thereof  in  himself,  his  ancestor,  or  any  one  whose 
estate  he  had,  above  fifty  years  next  before  the  making  of  the 
avowry  or  cognizance.  All  formedons  in  reverter  and  remainder, 
and  every  scire  facias  on  a  fine,  was  to  be  sued,  used,  and  taken, 
within  fifty  years  after  the  title  and  cause  of  action  accrued;  and 
•if  a  writ  was  brought,  prescription,  title,  claim,  avowry,  or  cog- 
nizance, was  made  any  otherwise,  and  was  traversed,  and  found 
against  the  person  so  doing,  he  was  to  be  barred  for  ever. 

Among  the  provisions  relating  to  the  administration  of  justice, 
we  must  not  forget  one  for  bringing  Trinity  term  more  Trinity  term 
forward  in  the  year.  This  was  stat.  32  Henry  VIII.,  c.  altered. 
21,  which  states  two  reasons  for  such  a  change :  first,  that  in  this 
season  there  had  often  happened  the  plague  and  other  sicknesses ; 
secondly,  that  it  was  a  great  impediment  to  poor  people,  who  ought 
to  be  employed  about  their  harvest.     It  was  therefore  thought 

actions  of  ejectment,  because  not  at  this  time  used  for  recovery  of  the  freehold,  but 
only  the  remedy  of  termors.  In  the  course  of  the  ensuing  reigns  the  action  of  eject- 
ment became  so  applied,  and  then  a  new  kind  of  limitation  was  required.  The  sta- 
tute, 21  James  I.,  o.  xvi.,  enacted,  that  no  person  should  make  any  entry  into  lands, 
tenements,  or  hereditaments,  but  within  twenty  years  after  his  right  should  have  first 
descended  or  accrued  to  him.  This  indirectly  took  away  the  right  of  action  in  eject- 
ment, because  it  proceeded  upon  a  supposed  right  of  entry ;  and  if  the  right  of  entry 
was  gone,  the  right  of  action  was  gone.  It  left  real  actions  not  founded  on  right  of 
entry,  but  on  the  right  of  property,  as  they  were  limited  under  the  above  act,  and  as 
a  right  of  action  in  a  real  action  was  generally  founded  on  an  ancestral  right  which 
accrued  a  long  time  back,  therefore  required  a  longer  period  of  limitation  ;  for  the 
same  reason  it  might  be  barred,  and  yet  o,  new  right  of  action  in  ejectment  might 
have  arisen  within  the  twenty  years  before  action  was  brought.  It  is  to  be  observed, 
that,  under  the  above  statute,  though  a  man  had  been  out  of  possession  of  land  for 
sixty  years,  yet,  if  his  entry  was  not  tolled  or  taken  away,  he  might  well  enter  and 
bring  any  action  on  his  own  possession,  for  the  first  clause  did  not  bar  any  right,  but 
prohibited  that  no  person  should  sue  on  the  possession  of  his  ancestor  except  within 
sixty  years.  But  if  his  entry  was  "  congeable,"  and  he  entered,  he  might  Jiave  an 
action  on  his  own  possession  (i.e.,  ejectment  or  assize  of  novel  disseisin)  ;  and  the  first 
and  second  clauses  extended  only  to  seisin  ancestral,  and  not  to  a  writ  of  right  brought 
of  his  own  seisin.  And  the  third  branch  extended  only  to  actions  of  his  own  posses- 
sion and  not  to  entries  ;  and  the  last  to  formedons  and  certain  real  actions  (Bevill's 
Case,  i  Coke's  Sep.,  1 3).  Hence  the  necessity  for  another  statute  of  limitations,  which 
was  accordingly  passed  in  the  next  reign.  Under  this  statute  of  James,  no  statute 
said  in  terms  that  an  action  of  ejectment  should  not  lie  after  twenty  years'  possession  ; 
but  the  statute  21  James  I. ,  c.  xvi.,  said  that  no  one  did  have  a  right  of  entry  after  that 
period  of  possession  ;  and  ejectment,  being  founded  on  a  right  of  entry,  could  not  be 
maintained  where  the  right  of  entry  was  taken  away  ( Yard  v.  Ford,  2  Williams, 
Saunders,  174).  Thus  twenty  years'  possession  under  the  statute  of  James  was  like  a 
descent  which  tolled  or  took  away  a  right  of  entry  and  gave  a  right  of  possession,  which 
was  sufficient  not  only  to  defend  but  maintain  an  ejectment  (Stokes  v.  Berry,  1  Salk, 
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proper  to  take  off  the  last  two  returns,  and,  instead,  to  add  one  to 
the  beginning  of  the  term.1  For  this  purpose  it  was  enacted,  that 
this  term  should  have  only  four  common  returns ;  the  first  of  which 
was  to  be  in  crastino  Sanctce  Trinitatis ;  the  second,  in  octabis 
Sanctce  Trinitatis;  the  third,  in  quindend  Sanctce  Trinitatis;  but 
the  fourth  was  to  be  a  die  Sanctce  Trinitatis  in  ires  septimanas, 
which  was  to  take  its  commencement  from  Trinity  Sunday  into 
three  weeks  next  following,  and  was  to  have  its  return  with  the 
fourth  day  next  following,  as  was  usual  in  the  other  returns ;  and 
the  returns  in  crastino  Sancti  Johannis  Baptistce,  in  octabis  Sancti 
Johannis  Baptistce,  and  in  quindend'  Sancti  Johannis  Baptistce, 
were  thenceforward  to  be  abolished.  It  was  ordained  that  this 
term  should  begin  the  Monday  next  after  Trinity  Sunday,  for  the 
keeping  of  essoins,  proffers,  returns,  and  the  other  usual  ceremonies ; 
and  that  the  full  term  should  commence  on  Friday  next  after 
Corpus  Christi  day.  When  this  alteration  was  made,  another 
was  also  necessary  for  adjusting  the  relation  the  term,  after  this 
modification,  was  to  bear  with  the  others,  In  the  old  scale,  settled 
by  the  stat.  Dies  communes  in  Banco,  all  writs  issued  in  Hilary 
term,  and  those  of  no  other,  were  returnable  on  some  of  the  returns 
in  Trinity  term ;  and  all  those  issued  in  Trinity  fell  upon  some 

338).  And  there  might  be  a  right  of  entry  quite  distinct  from  the  right  of  property, 
which  would  support  a  real  action  (Hunter  v.  Brown,  1  Salk.,  339) ;  and  there  might 
be  a  new  right  of  entry  apart  from  the  ancestral  right  barred  by  this  statute  (Ibid.) 
Under  the  statute  of  James  it  was  indeed  only  the  action  of  ejectment  which  was 
barred,  and  other  actions,  the  old  real  actions,  remained  limited  as  by  the  above  statute 
of  Henry  VIII.  Twenty  years'  possession  barred  the  action  of  ejectment  by  the  party 
entitled  as  of  right  (Fisher  v.  Taylor,  Comp.,  219),  and  put  him  to  his  real  action. 
On  the  other  hand,  twenty  years'  possession  gave  the  right  to  bring  the  action  of 
ejectment  against  any  one  who  had  been  in  possession  for  a  less  number  of  years 
(Deem  v.  Burnard,  Comp.,  597).  "  The  title,  it  was  said,  is  a  possession  of  twenty 
years. ,  If  no  other  title  appear,  a  clear  possession  of  twenty  years  is  evidence  of  a 
fee-simple  "  (per  Lord  Mansfield,  C.J.,  ibid.)  Even  on  a  writ  of  right  it  was  held 
that  proof  of  possession  of  land  and  permancy  of  the  profits  was  ■prima  facie  proof  of  a 
seisin  in  fee,  and  that  though  this  was  sufficient  to  found  a  writ  of  right  by  the  heir- 
at-law  any  time  within  sixty  years,  yet  more  than  twenty  years  subsequent  posses- 
sion as  the  tenant  raised  a  counter  presumption  that  the  fee  was  in  him  (Jayne  v. 
Price,  8  Taunt.,  326).  And  though  it  was  urged  that  this  would  put  an  end  to  the 
remedy  by  writ  of  right  in  every  case,  after  twenty  years'  possession  (which  it  cer- 
tainly would,  and  did)  the  court  said,  "  It  would  make  writs  of  right  the  most  mis- 
chievous proceeding  in  the  world,  if  because  a  simple  possession  was  shown  more 
than  twenty  years  ago,  thirty  years'  subsequent  possession  should  not  prevail"  (Ibid.) 
Accordingly,  writs  of  right  being,  when  they  were  brought,  discouraged,  gradually 
fell  out  of  use,  and  a  twenty  years'  limitation  practically  prevailed.  Until  the  3  and  4 
William  IV.,  c.  xxvii.,  which  abolished  real  actions,  the  writ  of  right,  and  the  period  of 
limitations  adapted  to  it,  remained  as  UDder  the  32  Henry  VIII.  That  action  was  one 
in  which  the  right  of  property  to  the  land  was  alone  put  in  issue,  without  regard  to  the 
right  of  possession,  and  the  party  in  possession  might  have  come  unlawfully  to  it, 
and  yet  have  a  good  right  of  property,  and  vice  versa  ( Williams  v.  Gwjnne,  2  Wil- 
liams, Saunders,  45  b.)  The  two  rights  of  action,  therefore,  were  perfectly  dis- 
tinct, and  a  man  might  be  barred  of  his  real  action  under  the  statute  of  Henry  VIII., 
and  yet  have  a  right  of  action  in  ejectment  based  upon  a  right  of  entry,  not  barred 
under  the  statute  of  James  I.  (Ward  v.  Hunt,  1  Salh) 

1  See  the  Diagram  exhibiting  the  returns  as  they  were  last  adjusted  by  the  stat. 
Dies  communes  in  Banco,  52  Henry  III.,  ante  vol.  ii.,  c.  ix. 
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return  in  Michaelmas :  this  relation  was  still  preserved,  but  it  was 
ordered  in  this  way.  If  any  writ,  in  a  real  action,  was  returnable 
in  octabis  Hilarii,  then  day  was  to  be  given  in  crastino  Sanctce 
Trinitatis ;  if  in  quindend  Sancti  Hilarii,  in  octabis  Sanctce  Trini- 
tatis ;  if  in  crastino  Purificationis  Beatce  Marice,  in  quindend, 
Sanctce  Trinitatis ;  if  in  octabis  Purificationis  Beatce  Marice,  then 
a  die  Trinitatis  in  tres  septimanas.  Again,  if  in  crastino  Sanctce 
Trinitatis,  in  crastino  Animarum  ;  if  in  octabis  Sanctce  Trinitatis, 
in  crastino  Sancti  Martini ;  if  in  quindend  Sanctce  Trinitatis,  in 
octabis  Sancti  Martini;  if  a  die  Trinitatis  in  tres  septimanas,  then 
in  quindend  Sancti  Martini. 

Provision  was  likewise  made,  as  in  the  reign  of  Henry  III.,  to 
adapt  this  alteration  to  the  return  of  writs  of  dower.  If  a  writ  of 
dower  was  returnable  in  quindend  Paschce,  day  was  to  be  given  in 
crastino  Sanctce  Trinitatis ;  if  a  die  Paschce  in  tres  septimanas,  in 
octabis  Sanctce  Trinitatis;  if  a  die  Paschce  in  unum  mensem,  in 
quindend  Sanctce  Trinitatis  ;  if  a  die  Paschce  in  quinq ;  septimanas, 
or  in  crastino  Ascensionis,  then  a  die  sanctce  Trinitatis  in  tres  sep- 
timanas. Again,  if  in  crastino  Sanctce  Trinitatis,  then  in  octabis 
Sancti  Michaelis ;  if  in  octabis  Sanctce  Trinitatis,  in  quindend 
Sancti  Michaelis ;  if  in  quindend  Sanctce  Trinitatis,  a  die  Sancti 
Michaelis  in  tres  septimanas ;  if  a  die  Sanctce  Trinitatis  in  tres 
septimanas,  then  a  die  Sancti  Michaelis  in  unum  mensem,  or  other- 
wise, says  the  act,  as  it  is  appointed  by  the  statute  of  Marlbridge. 
Thus  far  of  real  writs.  It  was  ordained,  further,  that  all  common 
writs  and  processes,  as  well  personal  as  mixed,  returnable  in  Trinity 
term,  should  be  returnable  on  some  of  the  four  returns  directed  by 
this  act.  The  justices,  however,  in  such  and  the  like  cases  and 
processes,  where  special  days  had  been  used  to  be  appointed  for  the 
return  of  writs  and  processes,  were  authorised  to  continue  to 
appoint  special  days  as  it  seemed  convenient  to  them.  The  days 
appointed  to  be  given  in  quare  impedit  by  the  statute  of  Marl- 
bridge,  and  in  attaint  by  stat.  5  Edward  III.,  c.  7,  as  far  as  they 
were  not  contrary  to  this  act. 
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Many  new  Treasons  created — Treason  by  writing  or  speaking — to  disobey  the 
■King's  Proclamations— Statute  of  the  Six  Articles— Punishment  of  Poison- 
ing— Of  Larceny — Servants  embezzling  Goods — Larceny  in  a  House — Law 
against  Gypsies— Cheating  by  False  Tokens— Gaming— Trial  of  Treason 
committed  in  Wales — ana  committed  out  of  the  Realm — Trial  of  Piracy — 
Trial  of  Bloodshed  in  the  Palace— The  Benefit  of  Clergy  taken  away— The 
Question  of  Clergy  debated  before  the  Council— The  King's  Determination 
— Abjuration  and  Sanctuary — Clergy  again  taken  from  certain  Offenders 
■ — Sanctuary  taken  from  certain  Offenders. 

The  law  of  crimes  and  punishments  began  to  assume  a  very  differ- 
ent appearance.  An  alteration  in  circumstances,  and  an  alteration 
in  sentiments,  induced  the  parliament  to  give  a  keener  edge  to  the 
law,  in  many  cases  (a).     To  suffer  such  offences  as  murder  and 

(o)  There  can  be  no  doubt  that  this  was  so,  and  in  a  great  degree  from  causes 
which  had  been  at  work  in  the  present  reign,  and  which  continued  still  to  operate, 
and  the  result  was  to  tend  greatly  to  accelerate  those  changes  in  the  law  as  to  the 
powers  of  the  church  and  the  status  and  privileges  of  the  clergy,  which  chiefly  char- 
acterise this  reign.  It  has  already  been  more  than  once  observed  in  the  course  of 
these  notes,  that  important  changes  in  our  law  have  often  arisen,  more  or  less,  from 
causes  apparently  very  remote  and  indirect,  and  which  at  first  Bight  could  not  be 
considered  to  have  had  any  such  results.  It  could  not  at  first  be  supposed  that  there 
was  any  connexion  between  the  system  of  villenage  and  the  change  in  the  criminal 
law,  still  less  that  there  was  any  connexion  between  the  latter  of  these  subjects  and 
the  religious  changes  which  so  signalised  the  reign,  but  yet  the  connexion  will  be 
obvious  when  explained.  There  can  be  no  doubt  that  the  legislation  of  this  period, 
commenced  in  the  previous  reign  and  pursued  in  the  present,  upon  this  object  of 
crimes  and  their  punishments,  which  was  the  foundation  of  our  modern  criminal 
law,  and  forms  one  of  the  most  important  features  in  the  legal  history  of  the  period, 
arose  chiefly  out  of  the  vast  increase  in  the  number  of  criminals  ;  and  there  can  be  as 
little  doubt  that  this  had  arisen  partly  indeed  from  the  disbanding  of  the  soldiers  or 
retainers  who  had  been  engaged  in  the  civil  wars,  but  principally  from  the  gradual 
decline  and  wandering  away  of  the  villeins,  and  the  enormous  increase  of  vagrancy, 
and  consequently  of  crime.  This  had  impressed  the  late  king  with  the  necessity  for 
a  stern  and  severe  execution  of  the  criminal  law,  and  the  same  reasons  induced  the 
present  king  to  pursue  the  same  policy.  The  execution  of  the  common  law,  how- 
ever, was  found  to  be  greatly  obstructed  by  the  privilege  of  sanctuary,  which, 
attaching  as  it  did,  not  only  to  the  precincts  of  every  church,  but  of  almost  every 
priory  or  monastery,  enabled  criminals  in  every  part  of  the  kingdom  to  find  an  easy 
and  a  speedy  refuge,  and  if  they  were  taken  out  of  sanctuary,  they  set  up  this  as  a 
defence  upon  their  trial  (Keilviay,  92).  In  that  case,  in  almost  the  last  year  of 
the  previous  reign,  this  course  was  taken  by  a  criminal  who  had  taken  sanctuary,  and 
there  are  several  other  similar  cases.  No  wonder  that  in  the  case  of  the  first  year  of 
this  reign  an  act  was  passed  upon  the  subject,  which  led  to  great  opposition  from 
the  clergy,  and  thus  tended  to  identify  them  with  immunity  from  the  penalties  of 
crime.  This  tended  materially  to  lower  the  church  in  public  estimation,  and  thus 
to  increase  the  power  of  the  movement  against  the  old  religious  system,  which  no 
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robbery,  larceny,  burning,  and  other  crimes,  to  enjoy  impunity,, 
through  a  peculiarity  in  legal  notions,  or  defects  in  the  course  of 

doubt  commenced  in  this  reign,  and  which,  although  the  motives  may  have  arisen 
out  of  royal  tyranny  and  rapacity,  nevertheless  had  to  a  great  extent  the  support  of 
popular  feeling,  chiefly  on  account  of  this  apparent  identification  of  the  church  with 
protection  to  crime.  The  same  impression  was  produced  by  the  privilege  of  clergy, 
which,  in  this  reign  and  the  last,  was  set  up  by  murderers  (Keilway,  92),  and  was 
regarded  no  doubt  with  still  greater  aversion.  In  the  last  reign  it  has  been  seen  that 
the  privilege  of  sanctuary  had  received  a  severe  blow  in  the  case  of  Stafford,  and 
that  the  judges  had  been  sarcastic  upon  the  tenacity  shown  by  the  clergy  in  the 
maintenance  of  the  privilege.  So  in  the  present  reign ;  again  and  again  the  judges, 
with  the  whole  weight  of  their  authority,  went  against  these  obnoxious  principles. 
"  It  was  enacted  by  parliament "  (says  Keilway,  a  great  lawyer  and  law  reporter  of  the 
age)>  "  in  the  fourth  year  of  the  king,  Henry  VIII.,  that  murderers  and  robbers  in 
churches,  on  the  highways,  and  of  men  in  their  houses,  should  be  ousted  of  their 
privileges  of  clergy,  except  thosein  holy  orders  " — a  most  invidious  exception,  for  which 
there  was  not  the  reasonable  cause  existing  in  ancient  times  when  their  privileges 
first  arose,  and  when  there  was  no  real  trial,  but  only  the  absurd  ordeal  or  the  bar- 
barous battel.  "  And  by  force  of  this  good  act  many  common  and  horrible  murderers 
and  robbers  were  ousted  of  their  clergy  and  put  to  execution,  to  the  great  increase 
and  advancement  of  the  public  welfare,  and  the  great  terror  of  all  robbers  and  mur- 
derers "  (Keilway,  181).  It  is  to  be  observed  that  our  author  has  not  adhered  to  the 
historic  method  or  the  order  of  time,  and  hence  these  matters  in  his  history  are  not 
mentioned  in  the  order  in  which  they  occurred,  for  which  reason  there  is  a  necessity 
for  these  notes  to  point  out  that  order.  Upon  this  act  arose  a  great  controversy, 
which  he  mentions,  but  of  which  the  main  importance  is,  that  it  arose  so  early  as 
the  seventh  year,  of  the  reign,  nearly  twenty  years  before  the  final  separation  from 
Rome,  and  that  nevertheless  it  elicited  from  the  king  a  most  distinct  and  emphatic 
declaration  of  his  entire  sovereignty  over  the  clergy  in  matters  within  the  domain  of 
temporal  law,  as  crime's  against  life  or  property.  And  the  king  on  that  occasion  said, 
that  he  would  maintain  his  temporal  jurisdiction  (Keilway,  185).  The  privilege  of 
clergy  on  that  occasion  virtually  received  its  death-blow,  though  it  was  not  formally 
abolished  in  such  cases  until  many  years  afterwards.  In  like  manner,  in  the  next, 
the  eighth  year  of  the  reign,  a  case  arose  in  which  a  man  arraigned  of  murder  set  off 
a  claim  of  sanctuary  by  papal  bulls  in  the  time  of  Henry  III.,  confirmed  by  the  king. 
There  was  a  great  discussion,  and  it  was  said,  with  some  scorn,  that  it  was  not  to  be 
supposed  that  the  popes  and  kings  who  had  created  the  privilege  meant  it  to  be  a 
protection  to  wilful  murderers  and  robbers  (Keilway,  191),  and  that  the  law  of  God 
and  man  alike  preferred  the  general  good  to  the  personal  safety  of  such  criminals, 
and  that  their  shelter  was  an  abuse.  Before  long  it  was  entirely  abolished,  but  the 
clergy  resisted  to  the  last,  and  there  can  be  no  doubt  that  this  greatly  aided  and 
advanced  the  movement  against  the  church.  When  that  movement  had  been  con- 
summated in  the  establishment  of  the  royal  supremacy  in  the  place  of  the  papal, 
some  very  sanguinary  legislation  was  dictated  by  the  king,  in  the  exercise  and 
enforcement  of  his  new  prerogative  of  the  supremacy,  and  these  are  the  first  laws 
really  and  avowedly  inflicting  capital  penalties  upon  the  mere  holding  of  religious  per- 
suasions or  opinions.  The  measures  noticed  by  this  chapter  include  the  commence- 
ment of  those  sanguinary  laws  upon  religion  in  which  the  tyranny  of  sovereigns  of 
the  Tudor  dynasty  was  most  painfully  displayed.  And  it  is  important  at  the  outset 
to  observe  and  to  bear  in  mind  that  this  atrocious  legislation  emanated  entirely  from 
the  king,  and  arose  from  the  spirit  not  of  ecclesiastical  bigotry,  but  of  regal  tyranny. 
The  author  had  already  observed  that  the  previous  laws  passed  upon  the  subject  of 
religion  had  been  carried  on  by  fits,  as  the  king's  humour  directed  him  (s.  28),  and 
he  in  this  chapter  speaks  truly  of  the  king  as  absolute.  In  the  measures  already 
noticed  in  the  last  chapter,  the  king  had  established  the  royal  supremacy  ;  in  the 
measures  now  to  be  noticed  he  enforced  it  and  exercised  it.  These  measures,  as  is  shown 
by  their  very  terms,  as  well  as  by  contemporary  history,  were  dictated  entirely  by 
himself  in  the  plenitude  of  his  new  prerogative  of  spiritual  supremacy  ;  the  reign  of 
terror  was  at  its  height,  and  these  measures  were  well  calculated  to  keep  it  up.  The 
most  eminent  persons  in  the  realm  who  had  ventured  to  oppose  the  king's  views 
had  been  beheaded,  and  under  such  circumstances  it  would,  be  idle  to  speak  of 
these  measures  as  having  originated  either  in  religious  sincerity  or  in  parlia- 
mentary authority,  or  to  regard  them  as  otherwise  than  as  the  edicts  of  a  tyrant. 
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justice,  was  thought  too  inconsistent  with  the  good  order  and  peace 
of  society  to  be  any  longer  endured.     Many  statutes  were  made  for 

The  author  justly  says  in  this  chapter  that  the  articles  of  religion  had  been  published 
by  the  king's  sole  authority;  and  the  preamble  of  the  statute  31  Henry  VIII.,  c.  viii., 
asserts  the  prerogative  of  the  king,  as  a  power  given  of  God,  to  issue  proclamations 
on  the  subject  of  religion,  and  give  them  the  force  of  law ;  and  the  parliament, 
enslaved  to  his  will,  lent  their  sanction  to  this  monstrous  assumption.  The  statute 
of  the  "  Six  Articles  "  also  was  avowedly  based  upon  the  king's  authority  ;  and  so  the 
act  of  34  Henry  VIII.,  an  "act  for  the  advancement  of  true  religion,"  made  it  penal 
to  preach  or  teach  anything  contrary  to  what  had  or  should  be  set  forth  by  the  king. 
The  author  truly  observes  that  "  the  passions  and  caprice  of  the  king  were  adopted 
by  the  legislature."  Under  these  monstrous  laws  Romanists  died  for  asserting  the 
papal  supremacy,  and  Protestants  for  denying  Romish  doctrines.  This  of  itself  is 
sufficient  to  show  that  the  odium  of  these  atrocious  measures  rests  on  neither  reli- 
gion, nor  on  the  sincere  profession  of  either,  nor  can  be  ascribed  to  the  spirit  of  reli- 
gious bigotry,  but  were  the  result  rather  of  the  spirit  of  regal  tyranny  and  arbitrary 
power.  It  is  obvious  that  measures  of  persecution  against  the  members  of  both 
churches  could  not  have  been  dictated  by  either.  The  importance  of  realising  the 
truth  that  the  persecuting  measures  of  this  reign  were  dictated,  not  by  the  spirit  of 
sincere  religious  bigotry,  but  by  royal  tyranny,  lies  in  this,  that  as  it  was  in  this  reign 
so  it  was  in  the  other  reigns  of  this  dynasty,  and  that  it  greatly  tends  t'o  allay  the 
animosities  which  those  unhappy  reigns  enkindled,  and  which  are  not  even  yet 
wholly  extinguished,  to  realise  a  truth  which  tends  to  remove  the  obloquy  of  these 
atrocious  measures  from  either  of  the  two  churches,  and  to  fix  it  upon  the  odious 
spirit  of  royal  tyranny  and  arbitrary  power.  These  statutes  came  at  the  close  of  the 
reign,  however.  That  it  might  not  be  supposed  that  the  rejection  of  the  papal 
supremacy  involved  any  indifference  to  heresy,  the  king  (says  the  historian)  passed 
in  the  year  following  the  statute  for  the  punishment  of  heresy,  in  which  he  ascribed 
his  adherence  to  the  orthodox  doctrine  in  characters  of  blood,  directing  that  all 
persons  convicted  of  heresy  before  the  ordinary  of  the  diocese,  and  refusing  to  abjure, 
or  relapsing  after  abjuration,  shall  be  committed  to  the  lay  power,  to  be  burned  in 
open  places  for  the  example  of  others,  carefully  at  the  same  time  providing  that  no 
speaking  against  the  bishop  of  Rome's  authority,  made  or  given  by  human  law,  and 
where  it  is  repugnant  to  the  laws  of  the  realm,  shall  be  deemed  to  be  heresy  (25  Hen. 
VIII. ,  c.  xiv.)  Thus  for  the  first  time  in  our  history  the  doctrine  of  persecution 
merely  for  heresy  in  religious  belief  (for,  as  has  been  shown,  the  earlier  statute  was 
professedly  passed  against  a  heresy  political  as  much  as  religious,  and  rather  upon 
reasons  of  state  policy  than  of  religious  orthodoxy)  was  embodied  in  a  statute  dictated 
by  a  despotic  monarch  at  the  very  moment  he  had  established  his  supremacy, 
and  inspired,  it  is  evident,  far  more  by  the  spirit  of  tyranny  than  of  bigotry. 
There  can  be  no  doubt  that  the  measures  passed  in  the  reign  of  Henry  VIII.  after  the 
execution  of  Buckingham  were  passed  under  terror  of  the  royal  power.  Of  this  there 
is  overwhelming  testimony.  With  respect  to  the  measures  for  the  suppression  of 
religious  houses,  "we  are  assured,"  says  Sir  J.  Mackintosh,  "by  Sir  Thomas  More 
that,  in  all  his  time,  of  all  the  nobility  of  the  land,  he  found  no  more  than  seven  that 
thought  it  right  or  reasonable  to  take  away  the  possessions  of  the  clergy  "  (Hist.  Eng., 
vol.  ii.)  And  in  another  place,  the  historian  accounts  for  the  conformity  of  the 
clergy  to  the  claim  of  the  royal  supremacy  "  by  the  terror  inspired  by  Henry's  san- 
guinary government"  {Ibid.,  vol.  iii.,  u.  i.)  "The  next  act  of  Henry,"  says  the 
historian,  "  as  head  of  the  church,  was  to  frame  a  creed,  guarded  by  sanguinary 
penalties,  for  the  species  of  neutral  and  intermediate  religion  which  he  had  estab- 
lished" {laid.,  vol.  ii.,  c.  iii.),  that  is,  it  was  entirely  a  matter  of  the  king's  arbitrary 
will.  Our  author  truly  shows  that  throughout  the  whole  of  this  prince's  reign  he 
seems  to  have  enjoyed  the  full  gratification  of  his  absolute  will  and  caprice,  and  that 
a  concurrence  of  events  had  produced  a  state  of  things  which  enabled  him,  beyond 
the  example  of  any  of  his  predecessors,  to  tyrannise  over  all  ranks  of  men,  and  over 
the  laws  themselves,  or  when  that  was  not  safe,  to  cause  such  laws  to  be  made  as 
would  warrant  and  legitimate  every  act  of  power  (Vide post,  conclusion  of  c.  xxx.) 
And  that,  not  content  with  sovereign  dominion  over  law  and  justice,  he  attempted  to 
govern  impossibilities  and  reconcile  the  plainest  absurdities  (Ibid.)  It  was  the 
unhappy  fate  of  the  English  during  this  age,  that  when  they  laboured  under  any 
grievance,  they  had  not  the  satisfaction  of  expecting  redress  from  parliament.  On 
the  contrary,  they  had  reason  to  dread  each  meeting  of  the  assembly,  and  were  then 
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the  due  punishment  of  such  enormities.     Besides  this  modifying 
of  common  law  offences,  the  character  of  the  times,  and  that  of 

sure  of  having  tyranny  converted  into  law,  and  aggravated  perhaps  with  some  circum- 
stances which  the  arbitrary  prince  and  his  ministers  had  not  hitherto  devised,  or  did 
not  think  proper  of  themselves  to  carry  into  execution.  This  abject  servility  never 
appeared  more  conspicuously  than  in  a  new  parliament  which  the  king  now  assembled, 
and  which,  if  it  had  been  so  pleased,  might  have  been  the  last  that  ever  sat  in  Eng- 
land. But  he  found  them  too  useful  instruments  of  dominion  ever  to  entertain 
thoughts  of  giving  a  total  exclusion  {Rumens  Mist.  Eng.,  a.  xxxii.)  The  murder  of 
Buckingham  in  the  early  part  of  the  reign,  followed  up  as  it  had  been  more  lately  by 
the  murder  of  Fisher  and  More,  had  produced  the  most  slavish  subserviency,  and 
parliament  passed  laws  at  the  king's  pleasure.  Thus,  after  having  passed  laws  which 
rendered  it  a  capital  offence  to  maintain  the  papal  supremacy,  parliament  now,  at  the 
king's  dictation,  enacted  the  atrocious  "  Six  Articles,"  by  which  the  denial  of  such 
articles  of  faith  as  the  king  chose  to  retain  subjected  the  person  to  the  death  by  fire 
(31  Hen.  VIII.,  fol.  14).  And  commissioners  were  to  be  appointed  by  the  king  for 
inquiry  into  these  heresies  {Ibid.)  "  The  king,"  says  the  historian,  "  in  passing  this 
law  laid  his  oppressive  hand  on  both  parties"  (Ibid.)  And  he  goes  on  to  state  : 
"  The  parliament  having  thus  resigned  all  their  religious  liberties,  proceeded  to  an 
entire  surrender  of  their  civil  ;  and  without  scruple  or  deliberation  they  made,  by 
one  act,  a  total  subversion  of  the  English  constitution.  They  gave  to  the  king's 
proclamation  the  same  force  as  to  a  statute  enacted  by  parliament;  and  to  make 
the  matter  worse,  if  possible,  they  framed  other  laws,  as  if  it  were  only  declara- 
tory and  were  intended  to  explain  the  natural  extent  of  royal  authority "  (Ibid.) 
The  king  had  appointed  a  commission,  and,  by  virtue  of  his  ecclesiastical  supremacy 
had  given  them  a  charge  to  choose  a  religion  for  his  people.  Before  the  commis- 
sioners had  made  any  progress  in  this  arduous  undertaking,  the  parliament  in  1541 
had  passed  a  law  by  which  they  ratified  all  the  tenets  which  these  commissioners 
should  thereafter  establish  with  the  king's  consent  (Ibid.)  It  was,  indeed,  enacted, 
that  the  commissioners  should  establish  nothing  repugnant  ffo  the  laws  and  statutes 
of  the  realm.  But  in  reality  this  proviso  was  inserted  by  the  king  to  serve  his  own 
purposes.  By  introducing  a  confusion  and  contradiction  into  the  laws,  he  became 
more  master  of  every  one's  life  and  property ;  and  he  was  well  pleased,  under  cover 
of  such  a  clause,  to  introduce  appeals  from  the  spiritual  to  the  civil  courts.  It  was 
for  a  like  reason  that  he  would  never  promulgate  a  body  of  canon  laws  ;  and  he 
encouraged  the  judges,  on  all  occasions,  to  interpose  in  ecclesiastical  causes,  whenever 
they  thought  the  law  of  royal  prerogative  concerned  (Ibid.)  The  parliament  facili- 
tated the  execution  of  the  law  by  which  the  king's  proclamations  were  made  equal 
to  statutes.  They  appointed  that  any  nine  councillors  should  form  a  legal  court  for 
punishing  all  disobedience  to  proclamations.  The  total  abolition  of  fines  in  criminal 
causes,  as  well  as  of  all  parliaments,  secured,  if  the  king  had  so  pleased,  the  necessary 
consequences  of  this  enormous  law.  He  might  issue  a  proclamation  enjoining  the 
execution  of  any  penal  statute,  and  afterwards  try  the  criminal,  not  for  breach  of 
the  statute,  but  for  disobedience  to  his  proclamation.  It  was  enacted  that  any  spiri- 
tual person  who  preached  or  taught  contrary  to  the  doctrine  contained  in  the  king's 
book,  or  contrary  to  any  doctrine  which  he  might  thereafter  promulgate,  was,  on  a 
third  offence,  to  be  burned.  The  act  of  the  Six  Articles  were  still  in  force.  But  in 
order  to  make  the  king  more  entirely  master  of  his  people,  it  was  enacted,  that  he 
might  thereafter,  at  his  pleasure,  change  the  act,  or  any  provision  in  it.  By  this 
clause  both  parties  were  retained  in  subjection.  So  far  as  regarded  religion,  the  king 
was  invested,  in  the  fullest  manner,  with  the  sole  legislative  authority  in  his  king- 
dom. And  all  his  subjects  were,  under  the  severest  penalties,  expressly  bound  to 
receive  implicity  whatever  doctrine  he  should  please  to  recommend  to  them  (Hume's 
Hist.,  cxxxiii.)  The  prostrate  spirit  of  the  parliament  further  appeared  in  the  pre- 
amble of  a  statute,  in  which  they  recognised  the  king  to  have  always  been,  by 
the  Word  of  God,  supreme  head  of  the  Church  of  England,  and  acknowledged  that 
archbishops,  bishops,  and  other  ecclesiastical  persons,  have  no  manner  of  jurisdiction, 
but  by  his  royal  mandate.  To  him  alone,  they  said,  and  such  persons  as  he  should 
appoint,  full  power  and  authority  was  given  from  above,  to  hear  and  determine  all 
causes  ecclesiastical,  and  to  correct  all  manner  of  heresies,  errors,  vices,  and  sins  what- 
ever. No  mention  was  made  of  the  concurrence  of  convocation,  or  even  of  parlia- 
ment. His  proclamations  were  in  effect  acknowledged  to  have,  not  only  the  force  of 
law,  but  the  authority  of  revelation ;  and  by  his  royal  power  he  might  regulate  the 
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the  prince  upon  the  throne,  contributed  to  the  enacting  of  many 
new  crimes,  with  new  methods  of  trial  and  punishment ;  all  which, 
together,  exhibit  a  greater  show  of  novelty  than  had  been  intro- 
duced in  our  criminal  law  in  any  of  the  preceding  reigns. 

The  penal  statutes  of  this  reign  may  be  naturally  divided  into 
such  as  concern  religion,  and  the  king's  person  and  government ; 
those  which  regard  inferior  offences  ;  and  such  as  make  any  change 
in  the  mode  of  trial  at  common  law,  or  in  any  other  way  affect  the 
punishment  of  offenders ;  and,  lastly,  those  that  respect  the  benefit 
of  clergy  and  sanctuary. 

The  penal  acts  relating  to  the  king's  person  and  government, 
and  to  the  alteration  made  in  religion,  constitute  the  first  head  of 
inquiry;  these  were  all  repealed  by  stat.  1  Edward  VI.,  c.  12,  and  not 
one  of  them  has  any  influence  on  the  body  of  our  law  in  force  at 
this  day.  Notwithstanding  this,  they  are  extremely  worthy  of 
observation,  when  considered  in  a  historical  light.  These  laws 
Many  new  trea- were  entirely  of  a  new  impression,  totally  differing  from 
sona  created.  any  that  had  gone_  before,  both  in  the  description  of 
crimes,  and  the  severity  with  which  they  punished  them.  In  these 
statutes  treason  and  misprision  of  treason  were  made  the  conse- 
quence of  every  action  and  every  word  that  tended  to  affect  the 

actions  of  men,  control  their  words,  and  even  direct  their  inward  sentiments  and 
opinions  (Ibid.)  By  the  devoted  submission  of  the  parliament  to  his  will,  all  the  king's 
caprices  were  blindly  complied  with,  and  no  regard  paid  to  the  safety  or  liberty  of 
the  subject.  Besides  the  violent  persecution  of  what  he  was  pleased  to  term  heresy,  the 
laws  of  treason  were  multiplied  beyond  all  former  precedent  (Ibid.)  It  is  impossible 
not  to  see  in  all  this  the  results  of  real  tyranny,  rather  than  of  religious  bigotry,  for 
religion  itself  was  reduced  to  slavish  subserviency  to  the  royal  will.  The  same  spirit 
will  be  found  to  have  pervaded  the  reigns  of  the  subsequent  sovereigns  of  the  same 
dynasty.  In  all  will  be  traced  the  same  spirit  ,of  tyranny,  the  same  spirit  of  arbi-  ■ 
trary  power,  and  an  utter  absence  of  any  principle  but  that  of  maintaining  such 
power.  Parliament  merely  registered  the  edicts  of  the  sovereign.  Thus  in  speaking 
of  the  acts  to  suppress  the  monasteries,  Spelman  states  that  it  would  not  pass  until 
the  king  sent  for  the  commons,  and  told  them  that  he  would  have  the  bill  pass,  or 
take  off  some  of  their  heads  (Hist,  of  Sacrilege,  p.  187) ;  and  Sir  Thomas  More  stated 
that  he  hardly  knew  the  persons  who  were  really  in  favour  of  the  measure  (Mack. 
Hist,  vol.  iii.)  So  our  author  himself,  in  this  chapter,  says  truly,  "  The  attack  upon 
the  papal  authority,  and  the  reformation  of  abuses  among  the  clergy,  was  carried  on 
by  fits,  as  the  king's  humour  directed  him ;  and  they  fill,  on  that  account,  a  multi- 
plicity of  statutes  "  ( Tide  post).  Well  might  he  therefore  say,  in  the  sentence  at  which 
this  note  commences,  "  In  every  regulation  of  a  judicial  nature  made  in  this  reign,  we 
perceive  the  marks  of  a  decisive  hand."  No  doubt  a  most  decisive  hand.  And  that 
hand  was  the  king's ;  a  hand  which  dealt  death  to  whomsoever  durst  to  oppose  him. 
"  The  creed  was  neither  completed  nor  sufficiently  fenced  round  by  terrible  penalties 
till  an  act  was  passed  by  which  any  one  who  spoke  against  the  king's  doctrine  of  the 
sacrament  was  to  be  adjudged  a  heretic,  and  to  suffer  death  by  burning"  (Ibid.) 
The  cruelty  of  Henry  continued  conspicuous  to  the  last  in  the  alternate  persecution 
of  Lutherans  as  heretics,  and  of  Papists  as  traitors  (Ibid.),  both  classes  alike  being  it 
is  obvious,  really  executed  for  opposition  to  the  royal  will.  Towards  the  close  of  the 
reign  the  submissive  parliament  passed  an  act  that  proclamations  by  the  king  in 
council  should  be  obeyed  as  though  they  were  made  by  act  of  parliament,  under  such 
pains  as  such  proclamations  shall  appoint,  providing  that  the  punishment  shall  not 
extend  to  death,  except  in  case  of  heresy  (Ibid.),  the  effect  of  which  was  to  give  the 
king  power  to  declare  anything  he  pleased  heresy,  and  to  punish  it  by  death  (Ibid.) 
And  offenders  were  to  be  tried  in  the  court  of  Star  Chamber.  In  the  meantime 
however,  in  the  course  of  the  reign,  a  number  of  measures  were  passed  which  form 
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regal  dignity ;  the  obedience  of  men  was  secured  by  oaths,  and  the 
discovery  of  guilt  facilitated  by  methods  unheard  of  in  the  common 
law.  Though  these  statutes  were  all  abrogated,  yet  the  offences 
therein  created  were  revived  in  the  subsequent  reigns,  with  inferior 
penalties ;  and  many  of  their  regulations  were  followed  in  similar 
circumstances:  so  that  these  laws  gave  rise  to  a  new  species  of 
criminal  jurisprudence,  which  has  been  adopted  occasionally  ever 
since  ;  tempered,  however,  with  greater  show  of  moderation.  For 
these  reasons,  as  well  as  to  display  their  peculiar  style  and  extrava- 
gance, we  shall  treat  them  fully,  and  that  nearly  in  the  order  in 
which  they  were  made. 

It  was  not  till  the  25th  year  of  his  reign  that  Henry  had  in- 
volved himself  in  measures  which  forced  him  to  such  acts  of 
violence  as  marked  his  government  for  sanguinary  and  tyrannical. 
Having  parted  with  his  queen,  Catherine,  embroiled  himself  with 
the  emperor  and  the  pope,  and  taken  the  resolution  of  throwing 
off  the  papal  yoke,  he  found  himself  under  a  necessity  of  securing 
what  he  had  done  by  an  act  of  parliament,  which  was  to  confirm 
the  divorce  and  the  marriage  with  Anne  Boleyn,  and  to  settle  the 
succession  of  the  crown  upon  the  issue  of  that  marriage.  Stat.  25 
Henry  VIII. ,  c.  22,  was  passed  for  this  purpose.     After  giving  the 

the  foundation  of  our  modern  criminal  law.  These  measures  were  mainly  rendered 
necessary  by  reason  of  the  change  in  the  character  of  crime  which  took  place  at  this 
era.  Hitherto  they  had  been  almost  entirely  crimes  of  violence,  but  now  they  often 
partook  of  the  character  of  fraud.  Hence  various  statutes  passed  to  repress  offences 
of  that  character  :  the  statute  as  to  cheating  by  false  tokens,  for  instance,  the  basis 
of  our  modern  law  of  false  pretences  and  forgery  (33  Hen.  VIII.,  c.  i.)  ;  the  statute 
as  to  embezzlement  (21  Hen.  VIII.,  c.  vii.),  in  like  manner  the  basis  of  our  modern 
law  on  the  subject  (R.  Watson,  2  East,  P.  C,  562)  ;  so  as  to  trial  of  offences  committed 
out  of  the  realm.  The  great  feature  in  the  criminal  legislation  of  this  reign  was  the 
number  of  new  treasons  created,  and  above  all,  the  strange  and  terrible  severities  im- 
posed upon  offences  against  the  new  prerogative  of  the  spiritual  supremacy  of  the 
crown.  "  This  variety  of  penal  laws,"  says  our  author,  "  shows  a  want  of  temper  in 
the  legislation  which  is  barely  to  be  paralleled.  The  passions  and  caprice  of  the 
king  seemed  to  be  adopted  by  the  parliament,  which  condescended  to  enforce  by 
statute  everything  he  could  ask  or  wish,  or  having  for  law  the  strangest  inventions 
that  ever  were  thought  worthy  to  become  the  subjects  of  penal  jurisprudence  "  (vide 
post).  These,  the  coarse  caprices  of  a  savage  and  sanguinary  tyrant,  have  long  passed 
away,  though  many  of  them  were  continued  throughout  the  duration  of  the  dynasty, 
and  led  to  the  great  rebellion  ;  and  would  be  hardly  worth  notice,  but  that  they  show 
the  slavish  subserviency  of  the  parliament.  The  statutes  made,  however,  as  to  com- 
mon offences,  though  not  so  numerous,  are,  says  our  author,  of  considerable  import- 
ance, and  were,  many  of  them,  in  force  in  his  day  ;  and  though  they  have  mostly 
been  superseded  by  more  modern  legislation,  yet,  as  they  formed  the  basis  for  that 
legislation,  they  require  to  be  studied  as  containing  the  germinal  principles  of  later 
legislation.  One  of  the  most  remarkable  characteristics  of  the  reign  of  this  sovereign 
and  his  successors,  and  one  of  the  most  striking  proofs  of  the  complete  ascendancy  of 
the  law,  by  means  of  the  supremacy  of  the  royal  power,  was  the  stern  execution  of 
the  law  upon  persons  of  the  highest  rank,  even  upon  peers,  even  for  private  or  ordinary 
crimes,  and  not  merely  for  such  as  were  political.  Thus,  for  instance,  in  this  reign, 
Lord  Dacres  was  executed  on  a  strict  application  of  the  doctrine  of  constructive 
murder  ;  and  in  the  reign  of  Mary,  in  like  manner,  Lord  Stourton  was  executed  for 
murder,  in  spite  of  all  efforts  to  save  him  from  a  doom  so  disgraceful  to  his  order. 
This  complete  ascendancy  of  the  administration  of  ordinary  criminal  justice  over 
persons  of  the  highest  rank  and  position  is  one  of  the  most  important  features  of  this 
era  in  our  legal  history,  and  perhaps  we  owe  it  indirectly  to  the  Star  Chamber. 
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sanction  of  parliament  to  the  steps  which  had  been  lately  taken  by 
the  king  respecting  his  two  queens,  it  enacted,  that  if  any  person 
by  writing,  or  imprinting,  or  by  any  exterior  act  or  deed,  maliciously 
Treason  by  Procured,  or  did  anything  to  the  peril  of  the  king's 
writing  or  person,  or  gave  occasion,  by  writing,  print,  deed,  or 
speaking.  ac^  wbereby  the  king  might  be  disturbed  of  the  crown, 
or  by  writing,  print,  deed,  or  act  procured,  or  did  anything  to  the 
prejudice,  slander,  or  derogation  of  Queen  Anne  or  her  issue  by 
the  king,  so  as  to  interrupt  their  title  to  the  crown,  as  limited  by 
that  act,  such  offence  should  be  high  treason.  And  if  any  persons, 
by  words  only,  should  publish  or  utter  anything  to  the  peril  of  the 
king,  or  slander  of  the  marriage  with  Queen  Anne,  or  to  the  slander 
or  disherison  of  the  issue  of  that  marriage,  it  was  made  misprision 
of  treason.  All  persons  of  full  age  were  to  take  an  oath  to  fulfil 
and  maintain  the  objects  of  that  act ;  and  those  who  refused  to 
take  such  oath  when  required,  were  to  be  held  guilty  of  misprision 
of  treason;  the  precise  form  of  which  oath  was  afterwards  prescribed 
by  stat.  26  Henry  VIII.,  c.  2. 

When  the  way  was  once  pointed  out  of  surrounding  the  king's 
person  and  dignity  with  new-made  treasons,  and  of  binding  people 
to  their  duty  and  allegiance  by  express  and  formal  oaths,  we  shall 
presently  see  how  ready  the  parliament  was,  on  every  occasion,  to 
fabricate  and  alter,  as  circumstances  changed,  these  fresh  devices 
for  the  security  of  government  and  religion. 

In  the  very  next  year  an  act  was  passed  in  order  to  restrain  "  all 
manner  of  shameful  slanders  and  dangers  which  might  happen  to 
the  king's  person,  or  that  of  the  queen."  It  was  by  stat.  26  Henry 
VIII.,  c.  13,  made  high  treason  if  any  one  did  maliciously  wish, 
will,  or  desire  by  loords,  or  writing,  or  by  craft  imagine,  invent, 
practise,  or  attempt  any  bodily  harm  to  the  person  of  the  king, 
queen,  or  of  their  heir-apparent,  to  deprive  them  of  their  dignity, 
title,  or  name  ;  or  if  any  did  slanderously  and  maliciously  publish 
and  pronounce,  by  express  writing  or  words,  that  the  king  was 
heretic,  schismatic,  tyrant,  infidel,  or  usurper  (which  latter  words 
were  intended  to  bridle  the  insolence  of  some  friars) ;  or  if  any 
withheld  from  the  king  his  castles,  fortresses,  or  holds,  or  rebell- 
iously  detained  any  of  his  ships,  ordnance,  artillery,  or  munition, 
and  did  not  deliver  them  up  within  six  days  after  proclamation. 
This  act,  besides  taking  away  sanctuary  in  cases  of  high  treason, 
increased  the  forfeiture  upon  attainder,  by  declaring  that  all  lands, 
tenements,  and  hereditaments,  of  any  estate  of  inheritance,  in  use 
or  possession,  should  be  forfeited,  which  words  included  estates  tail. 
By  the  last  act,  we  find  that  not  only  exterior  acts  and  deeds  (as 
the  preceding  statute  expressed  it),  and  writing,  but  words  expres- 
sive of  a  wish  were  made  treason.  We  shall  soon  see  that  the 
legislature  laid  the  same  penalty  upon  the  thoughts  or  belief  of 
men,1  if  expressed  by  words.     After  stat.  27  Henry  VIII.,  c.  2, 

iStat.  28  Hen.  VIII.,  c.  7,  21. 
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which  made  it  treason  to  counterfeit  the  king's  sign-manual,  privy- 
signet,  or  privy-seal,  there  follows  stat.  28  Henry  VIII.,  c.  7,.made 
for  the  succession  of  the  crown,  after  the  death  of  Anne  Boleyn  and 
the  king's  marriage  to  his  queen  Jane.  The  former  act  of  succes- 
sion was  thereby  repealed  ;  and  now,  similar  provisions  were  made 
in  favour  of  the  issue  and  succession  by  this  new  marriage.  The 
king  being  empowered,  in  default  of  issue,  to  appoint  a  successor 
by  letters-patent  or  by  will,  it  was  made  high  treason  to  interrupt 
the  succession  of  the  issue,  or  of  the  persons  so  appointed  by  the 
king.1  It  was  made  high  treason  to  procure  or  do  anything  by 
words,  writing,  print,  or  deed,  for-  the  repeal  or  avoidance  of  that 
act ;  and  the  slander  of  the  queen  and  her  issue,  or  the  doing  any- 
thing to  the  peril  of  the  king's  person,  was  made  high  treason,  in 
the  very  terms  of  the  former  act  of  succession.  It  was,  moreover, 
made  high  treason  if  any  one  by  words,  writing,  imprinting,  or  any 
other  exterior  act,  directly  or  indirectly,  accepted,  took,,  judged,  or 
believed  the  marriages  with  Queen  Catherine  and  Anne  to  have 
been  good  and  lawful,  or  slandered  the  sentences  of  the  archbishop 
therein,  or  took,  accepted,  named,  or  called'  any  of  their  children 
legitimate  ;  or  craftily  imagined,  invented,  or  attempted',  by  colour 
of  any  pretence,  to  deprive  the  king,  queen,  or  their  heirs,  or  those 
the  king  should  appoint,  of  any  of  their  titles,  styles,  or  regal 
power. 

But  the  most  singular  part  of  this  act  was  the  following  clause, 
which  enacted  that  if  any,  being  required  by  commissioners  pro- 
perly authorised,  to  make  oath  to  answer  such  questions  as  should 
be  objected  to  him  upon  any  clause,  article,  sentence,  or  word  in 
that  act.  did  contemptuously  refuse  to  make  such  oath,  or,  after 
making  it,  refused  to  answer,  he  should  be  guilty  of  high  treason, 
a  species  of  examination  unknown  to  the  ancient  common  law  of 
the  country.  The  act  even  goes  further,. and  says,  that  "if  any 
protested  that  they  were  not  bound  to  declare  their  thought  and 
conscience,  and  stiffly  thereon  abided,"  it  should  be  high  treason ; 
so  little  ashamed  were  the  makers  of  this  act  to  be  confronted  with 
the  mischiefs  that  would  naturally  ensue  from  it,  and  so  ready 
were  they  to  undertake  the  cruel  task  of  obviating  the  consequences 
of  former  severities  by  imposing  new  ones.  This  act  contained  one 
more  treason,  which  was  in  case  any  one  refused  to  take  the  oath 
prescribed  for  the  observance  of  it,  the  former  oath  of  a  similar 
import  being  repealed  and  dispensed  with.2  The  matter  of  this 
act  was  so  various,  and  of  such  a  peculiar  kind,  and  the  manner  in 
which  it  might  be  enforced  so  insidious,  that  it  became  an  engine 
in  the  hands  of  government  by  which  they  might  cateh  any  man 
whom  they  wished  to  destroy.  This  act  is  a  strong  instance  how 
absolute  Henry  had  become  when  the  parliament  conferred  on  him 
the  power  to  dispose  of  the  succession  to  the  crown. 

This  was  followed  by  an  act3  to  extinguish  the  authority  of  the 

i  Sect.  18-20.  s  Ibid.,  24,  25.  3  Stat.  28  Hen.  VIII.,  u.  10. 
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bishop  of  Kome.  There  is  a  long  preamble,  stating  the  usurpa- 
tions of  the  pope  in  spirituals  and  temporals ;  and  that,  notwith- 
standing the  laws  which  had  lately  been  made,  "  divers  seditious 
and  contentious  persons,  being  imps  of  the  said  bishop  of  Eome, 
do,  in  corners  and  elsewhere,  whisper,  inculke,  preach,  and  persuade, 
and  from  time  to  time  instil  into  poor  and  unlettered  people  the 
advancement  and  continuance  of  the  said  bishop's  feigned  and  pre- 
tended authority."  For  these  reasons  it  was  enacted,  that  if  any 
one  fey  writing,  cyphering,  printing,  preaching,  or  teaching,  deed  or 
act,  obstinately  or  maliciously  held  or  stood  with,  to  extol,  set  forth, 
"maintain,  or  defend  the  authority  of  the  bishop  of  Eome,  or  in- 
vented anything  for  the  advancement  of  it,  he  should  incur  the 
penalties  of  stat.  16  Kichard  It,  c.  5,  that  is,  a  praemunire,1  being 
a  process  originally  contrived  for  repressing  the  encroachments  of 
papal  power.  To  engage  all  persons  in  an  express  obligation  to 
support  the  king  against  the  pope,  an  oath  was  framed,  by  which 
the  taker  renounced  the  pope  and  all  his  authority  and  jurisdiction; 
and  this  oath  was  to  be  taken  by  all  officers  and  ministers,  spiritual 
and  lay,  every  religious  person,  all  those  who  took  orders,  or  any 
degree  in  the  university ;  and  it  was  made  high  treason  to  refuse 
this  oath  when  it  was  required  to  be  taken ;  so  that  all  hopes  of 
reconciliation  with  the  Church  of  Eome  seem  cut  off  by  this 
statute. 

That  the  king's  power  to  dispose  of  the  crown  might  not  be 
thwarted  or  interrupted  by  the  marriage  of  any  of  his  family 
against  his  will,  it  was,  by  stat.  28  Henry  VIII.,  c.  18,  made  high 
treason,  both  in  the  man  and  woman,  if  any  one  espoused,  married, 
or  took  to  wife  any  of  the  king's  children,  being  lawfully  born,  or 
otherwise  commonly  reputed  for  his  children,  or  any  of  the  king's 
sisters,  or  aunts  on  the  part  of  the  father,  or  any  of  the  lawful 
children  of  the  king's  brethren  or  sisters,  or  even  to  contract  mar- 
riage with  them,  without  the  king's  licence  under  the  great  seal, 
or  to  deflour  any  of  them,  being  unmarried.  These  were  the  penal 
laws  made  in  this  short  parliament,  in  the  28th  year,  of  the  king. 

The  next  treason  that  was  made  was  to  enforce  obedience  to  the 
To  disobey  the  king's  proclamations.  The  late  proceedings  of  the 
king's  prooia-  king  about  the  articles  of  religion,  and  other  injunc- 
mations.  tions  which  had  been  published  by  his  sole  authority, 

had  been  excepted  against  as  contrary  to  law ;  because  the  king 
had,  without  consent  of  parliament,  altered  some  laws,  and  laid 
taxes  on  his  spiritual  subjects.2  This  occasioned  the  famous  stat- 
ute 31  Henry  VIII.,  c.  8.  The  preamble  of  this  act  sets  forth  "  the 
contempt  and  disobedience  of  the  king's  proclamations  by  some 
who  did  not  consider  what  a  king  by  his  royal  power  might  do ; 
which,  if  it  continued,  would  tend  to  the  disobedience  of  the  laws 
of  God,  and  the  dishonour  of  the  king's  majesty,  who  may  full  ill 
bear  it.    Considering  also  that  many  occasions  might  require  speedy 

1  Vide  ante,  vol.  ii.  s  Burn.  Ref.,  vol.  i.,  251. 
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remedies,  and  that  delaying  these  till  a  parliament  met  might 
occasion  great  prejudices  to  the  realm  ;  and  that  the  king,  by  his 
royal  power  given  of  God,  might  do  many  things  in  such  cases  ;" 
it  was  therefore  enacted,  that  the  king  for  the  time  being,  with 
advice  of  his  council,  might  set  forth  proclamations,  with  pains 
and  penalties  in  them,  which  were  to  be  obeyed  as  if  they  were 
made  by  an  act  of  parliament.  This,  however,  was  not  to  go  so 
far  as  that  any  one  should  suffer  in  his  estate,  liberty,  or  person, 
by  virtue  thereof,  nor  that  by  any  of  the  king's  proclamations  the 
laws  or  customs  of  the  realm  should  be  subverted.  The  statute 
directs  the  method  in  which  these  proclamations  were  to  be  issued, 
and  how  those  should  be  punished  who  disobeyed  them ;  and  then 
adds,  that  if  any  offended  against  them,  and.  in  further  contempt, 
went  out  of  the  kingdom,  it  should  be  high  treason.  The  same 
power  of  issuing  proclamations  was  given  to  the  counsellors  of  the 
king's  successor  while  under  age,  with  the  like  penalties  for  dis- 
obeying them ;  a  power  of  which  the  Protector,  in  the  next  reign, 
availed  himself,  in  order  to  bring  about  the  changes  in  religion.1 

In  the  same  parliament  was  passed  the  famous  act  of  the  six 
articles,  styled,  <:  An  Act  for  Abolishing  Diversity  of  statute  of  the 
Opinions,"  by  which  the  parliament  enacted  six  of  the  six  articles, 
strongest  points  in  the  Eomish  religion,  under  the  severest  penalties. 
The  preamble  says,  that  "  the  king  hoped  that  a  full  and  perfect 
resolution  of  the  said  articles  should  make  a  perfect  concord  and 
unity  amongst  all  his  subjects  "  (a).  The  ready  way  to  effect  this, 
it  was  thought,  would  be,  to  establish  them  by  law,  since  the  con- 
vocation of  bishops  and  learned  men  had  agreed  upon  them  as 
settled  orthodox  doctrine.  It  was  therefore  enacted,  by  stat.  31 
Henry  VIII.,  c.  14,  first,  that  if  any  one  by  word,  writing,  printing, 
cyphering,  or  any  otherwise,  did  teach,  preach,  dispute,  or  hold 
opinion  against  the  real  presence,  he  should  suffer  death  as  a  heretic 
by  burning,  and  forfeit  as  in  case  of  high  treason  ;  secondly,  that 
if  any  one  preached  in  any  sermon  or  collection  openly  made,  or 
taught  in  any  common  school  or  congregation,  or  obstinately 
affirmed  or  defended,  that  the  communion  in  both  kinds  was  neces- 
sary ;  or  thirdly,  that  priests  might  marry ;  or  fourthly,  that  vows 
of  chastity  might  be  broken  ;  or  fifthly,  that  private  masses  should 
not  be  used ;  or  sixthly,  that  auricular  confession  was  not  expe- 
dient ;  it  should  be  adjudged  felony.  To  these  it  was  added,  that 
if  any  priest,  or  any  other  who  had  vowed  chastity,  did  marry,  or 
contract  matrimony ;  or  if  any  priest  who  was  or  should  be  mar- 
ried, did  carnally  use  his  wife,  or  any  woman  to  whom  he  was  con- 
tracted, or  was  openly  conversant  or  familiar  with,  both  the  man 
and  the  woman  should  be  guilty  of  felony.     This  severe  branch 

(a)  It  will  be  observed  that  the  measure  wag  avowedly  based  entirely  on  the 
royal  will  and  pleasure  ;  and  it  will  be  seen  that  it  was  aimed  at  the  profession  of 
both  religions,  and  was  therefore  not  dictated  by  either. 

Burn.  Kef.,  vol.  i.,  vol.  i.,  252. 
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against  unchaste  practices  was  not  relished  by  the  popish  clergy, 
and  is  said  to  have  been  put  in  by  Cromwell  to  make  this  bloody 
law  cut  with  two  edges:  If  that  was  the  design,  the  clergy  got 
relieved  from  this  well-intended  stroke  the  next  year,  when,  by 
stat.  32  Henry  VIII.,  c.  10,  this  latter  part  of  the  law  was  changed 
from  felony  to  forfeiture  and  imprisonment. 

After  this  act  of  the  six  articles,  there  was  another  brought  in 
by  Cranmer,  which  was  intended  to  mitigate  the  late  laws  about 
religion.  In  this  measure  the  king  very  readily  concurred,  being 
then  engaged  in  a  war,  and  wishing  everything  to  remain  quiet  at 
home.  This  was  stat.  34,  35  Henry  VIII.,  c.  1,  entitled,  An  Act  for 
the  advancement  of  True  Religion,  and  abolishment  of  the  contrary. 
One  design  of  this  provision  was  to  put  a  stop  to  the  use  of  Tindal's 
translation,  and  to  promote  the  reading  the  authorised  translation 
in  English  ;  after  which  it  enacted,  that  if  any  spiritual  person  did 
preach,  teach,  defend,  or  maintain,  any  matter  or  thing  contrary  to 
the  good  instructions  and  determinations  that  had  or  should  be  set 
forth  by  the  king,  he  should,  for  the  first  offence,  recant ;  if  he 
refused  to  recant,  or  offended  a  second  time,  he  was  to  abjure,  and 
bear  a  faggot ;  which  if  he  refused  to  do,  or  offended  a  third  time, 
he  was  to  be  burnt  as  a  heretic.  But  lay  persons  so  offending  were, 
for  the  third  offence,  or  for  refusing  to  abjure  and  bear  a  faggot, 
only  to  forfeit  all  their  goods,  and  suffer  perpetual  imprisonment ; 
so  that  the  laity  offending  against  the  six  articles  and  other  popish 
doctrines  were  entirely  freed  from  the  hazard  of  burning,  and  the 
spiritualty  suffered  only  on  the  third  conviction.  They  were  also 
permitted  to  bring  witnesses  in  their  defence.1 

The  marriage  between  the  king  and  Anne  of  Cleves  being  pro- 
nounced void,  an  act  passed  to  confirm  the  sentence ;  and  it  was 
now  declared,  as  it  had  been  on  former  occasions  of  the  same  kind, 
that  by  word  or  deed  to  accept,  take,  judge,  or  believe  that  marriage 
to  be  good,  or  to  attempt  to  repeal  that  act,  should  be  high  treason. 
This  was  by  stat,  32  Henry  VIII.,  c.  25.  In  the  following  year,  another 
of  this  whimsical  monarch's  unfortunate  queens  gave  occasion  to 
the  penalty  of  high  treason  being  inflicted  on  transactions  of  a  very 
nice  and  singular  nature.  Queen  Catharine  Howard  was  attainted 
by  stat.  33  Henry  VIII.,  c.  21,  of  high  treason  for  incontinence ;  and 
it  was  enacted  further,  that  if  the  king,  or  any  of  his  successors, 
should  marry  a  woman  who  was  before  incontinent,  it  should  be 
high  treason  if  she  concealed  it ;  and  any  person  knowing  it,  and 
not  revealing  it  to  the  king,  or  one  of  his  council,  before  the  mar- 
riage, or  within  twenty  days  after,  should  be  adjudged  guilty  of 
high  treason.  Further,  if  the  queen,  or  wife  of  the  prince,  should, 
by  writing,  message,  words,  tokens,  or  otherwise,  move  any  one  to 
have  carnal  knowledge  with  them,  or  any  others  should  move  either 
of  them  to  that  end,  it  should  be  high  treason. 

A  third  act  was  made  for  the  succession  to  the  crown  which 

1  Burn.  Kef.,  vol.  i.,  308. 
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entirely  overturned  the  former  appointments :  this  was  gfcat.  35 
Henry  VIII. ,  c.  1.  There  was  a  new  oath,  devised  in  place  of  that 
before  sworn,  as  well  against  the  supremacy  of  the  pope  as  to 
maintain  the  succession  ordained  by  that  act.  It  was  made  high 
treason  to  refuse  that  oath,  or  to  do  anything  contrary  to  this  act, 
or  to  the  peril  and  slander  of  the  king's  heir,  as  limited  therein. 
The  king's  style  and  title  was  settled  by  stat.  35  Henry  VIII.,  c.  3, 
in  the  following  words :  "  Henry  VIII.  by  the  grace  of  God,  King 
of  England,  France  and  Ireland,  Defender  of  the  Faith,  and  of  the 
Church  of  England,  and  also  of  Ireland,  in  earth  the  Supreme 
Head;"  and  it  was  declared  high  treason  to  attempt  to  deprive 
him  of  it. 

This  variety  of  penal  laws  shows  a  want  of  temper  in  the  legis- 
lature, which  is  hardly  to  be  paralleled.  The  passions  and  caprice 
of  the  king  seemed  to  be  adopted  by  the  parliament,  which  conde- 
scended to  enforce  by  statute  everything  he  could  ask  or  wish ; 
ordaining  for  law  the  strangest  inventions  that  ever  were  thought 
worthy  to  become  the  objects  of  penal  jurisprudence. 

It  follows,  that  we  should  now  speak  of  such  statutes  as  were 
made  respecting  common  offences :  these,  though  not  so  numerous 
as  the  former,  were  of  considerable  importance,  and  are  many  of 
them  in  force  at  this  day.  The  variation  made  in  the  crime  of 
larceny  by  some  that  have  already  been  mentioned,  requires  a  more 
particular  notice  ;  after  these,  we  shall  proceed  to  other  felonies  ; 
and,  lastly,  to  misdemeanours  ;  but  first  it  will  be  proper  to  con- 
sider two  statutes  relating  to  homicide,  which  are  the  only  two  in 
this  reign  upon  that  head. 

One  of  these  statutes  was  to  remove  a  doubt  concerning  the  kill- 
ing a  robber.  We  have  seen  that  in  former  times  a  person  killing 
a  housebreaker  went  without  punishment.1  But  now,  the  statute 
24  Henry  VIII.,  c.  5,  says,  there  was  "  a  question  and  ambiguity," 
whether,  when  persons  attempted  to  commit  robbery  or  murder,  in 
or  nigh  the  common  highway,  cart,  horse,  or  foot  way,  or  in 
a  mansion-house,  messuage,  or  dwelling-place,  or  feloniously 
attempted  to  break  a  dwelling-house  in  the  night-time,  and  were 
killed  in  such  attempt  by  the  person  they  meant  so  to  rob  or 
murder,  or  by  any  person  being  in  their  dwelling-house,  so  attempted 
to  be  burglariously  broken,  whether  the  person  killing  was  to 
forfeit  his  goods,  as  in  chance-medley :  to  remove  this  doubt,  the 
statute  declares,  he  shall  not  suffer  any  kind  of  forfeiture,  but  be 
as  fully  acquitted  and  discharged  as  if  he  had  been  acquitted  of 
the  fact. 

The  other  statute  concerning  homicide  is  very  remarkable  ;  and 
as  it  enacted  a  new  treason,  it  might  perhaps  have  been  punishment 
ranked  among  that  series  of  acts.     This  is  stat.  22  of  poisoning. 
Henry  VIII.,  c.  9.   It  was  occasioned  by  one  Eichard  Koose,  a  cook, 
having  put  some  poison  into  a  vessel  of  yeast,  in  the  bishop  of 

1  Vide  ante,  vol.  ii. 
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Rochester's  kitchen,  by  means  of  which  seventeen  persons  of  the 
bishop's  family,  and  several  others,  were  poisoned,  and  died.  This 
very  heinous  offence  raised  a  kind  of  indignation  in  the  legislature; 
and  it  was  declared  by  that  act,  that  the  said  poisoning  should  be 
adjudged  high  treason,  that  Richard  Roose  should  be  attainted 
accordingly,  by  authority  of  parliament,  and  should  be  boiled  to 
death  ;  and,  as  if  none  would  commit  this  offence  but  such  as  were 
of  the  same  employment  with  the  present  offender,  it  was  enacted, 
not  only  that  henceforth  every  wilful  murder  by  means  of  poison- 
ing should  be  high  treason,  but  that  such  offenders  should  all  be 
boiled  to  death. 

It  became  necessary  that  the  crime  of  larceny  should  be  punished 
in  a  severer  manner  than  it  had  been  at  common  law. 
arceny.  rj,^  occasiong  an(j  temptations  to  commit  this  crime 
were  much  increased,  since  the  improvements  in  arts  and  commerce 
had  supplied  the  articles  of  personal  property  in  greater  number  ; 
and  as  those  were  often  costly,  and  made  a  part  of  dress,  or  of  the 
furniture  of  houses,  there  was  need  of  additional  penalties  to  guard 
them  from  violation.  Besides  these  considerations,  a  dwelling- 
house,  on  all  accounts,  deserved  every  protection  the  law  could 
afford  it.  Stealing  in  this  only  place  of  security  for  a  man's  pro- 
perty called  for  a  more  exemplary  punishment,  but  more  par- 
ticularly when  attended  with  violence  of  any  kind.  To  these  causes 
may  be  ascribed  the  statutes  made  in  this  and  the  subsequent 
reigns  concerning  larceny  ;  what  those  were  we  shall  now  inquire. 

The  definition  of  larceny,  after  various  changes,  had,  as  we  have 
seen  in  the  reign  of  Edward  IV.,1  become  settled  in  the  following 
terms :  The  felonious  taking  and  carrying  away  of  the  personal 
goods  of  another.  In  judging  of  offences,  courts  were  tied  up  to 
this  definition,  and  often  found  themselves  embarrassed  by  a  strict 
construction  of  it.  To  correct  this,  and  to  punish  in  a  manner 
adequate  to  the  crime,  the  aid  of  the  legislature  had  sometimes 
been  called  in  to  enlarge  the  terms  of  this  definition  in  particular 
instances.  Thus  it  was  made  larceny  to  steal  hawks  by  a  statute 
of  Edward  III.,  and  to  steal  records  by  one  of  Henry  VI.;2  neither 
of  which  being  personals,  could  be  brought  within  the  letter  of  the 
above  definition. 

Those  two  statutes  respected  the  objects  of  larceny.  The  stat.  21 
Henry  VIII.  applied  to  another  part  of  this  definition,  and  assisted 
in  ascertaining,  at  least  in  one  instance,  what  should  be  deemed  a 
felonious  taking.  A  breach  of  trust,  and  embezzlement  of  effects 
confided  to  the  custody  of  a  person,  were  thought  not  to  be  a 
felonious  taking  and  carrying  away  (a).     This  kind  of  fraud  had  of 

(a)  The  following  case  arose  upon  this  statute.  A  servant  received  money  upon 
an  obligation  on  a  Bale  of  goods,  and  went  his  way  with  the  money.  It  was  thought 
that  the  case  was  not  within  the  statute,  for  he  had  not  had  the  money  by  delivery 
of  his  master ;  otherwise,  if  he  had  the  money  by  delivery  of  another  servant  of  his 
waster,  for  that  was  a  delivery  by  his  master  per  alium, ;  also,  if  he  went  away  with 
1  Vide  ante,  vol.  ii.  *  Vide  ante,  vol.  ii. 


CHAP.  XXIX.]  CRIMINAL  LAW LARCENY.  327 

late  grown  common,  from  the  impunity  it  enjoyed  ;  and  many  now 
thought  that,  as  it  carried  in  it  much  of  the  mischief,  it  deserved 
the  punishment  annexed  to  felony.  It  was  accordingly  enacted, 
hy  stat.  21  Henry  VIII.,  c.  7,  that  if  a  servant,  to  whom  servants  em- 
caskets,  jewels,  money,  goods,  or  chattels,  have  been  oezziing  goods. 
delivered  to  keep,  withdraw  himself,  and  go  away  with  the  same, 
or  any  part  thereof,  with  intent  to  steal,  contrary  to  the  trust  and 
confidence  reposed  in  him  ;  or  if,  being  in  service,  without  assent 
of  his  master  he  embezzle  the  Bame,  with  intent  to  steal  or  convert 
to  his  own  use,  to  the  value  of  forty  shillings,  it  shall  be  felony. 
It  is  mentioned  in  the  preamble  of  this  act,  as  a  doubt  whether 
this  kind  of  taking  was  larceny  ;  a  doubt  raised,  perhaps,  by  the  case 
determined  in  13  Edward  IV.,1  which  we  have  before  mentioned, 
and  which  is  thought,  and  not  improbably,  to  have  given  some 
occasion  for  making  this  statute. 

Though  the  instance  of  bailment  there  before  the  court  was  or 
might  be  thought  something  like  this  of  trusts  reposed  in  servants, 
and  was  determined  to  be  felony,  yet  the  principles  there  laid 
down  and  agreed  to,  almost  unanimously,  led  to  an  opposite  con- 
clusion ;  and  there  needed  all  the  helps  of  distinctions  and  technical 
nicety  to  take  even  that  case  out  of  the  general  rule  there  laid 
down.  Besides,  there  is  at  the  bottom  of  that  report  an  opinion 
which  qualifies  any  inference  which  otherwise  might  be  possibly 
drawn  from  it  as  to  this  point ;  for,  admitting  that  a  cook  and  a 
butler  would  be  guilty  of  felony  if  they  converted  the  goods  within 
their  respective  departments  to  their  own  use,  it  is  there  said,  that 
if  the  same  things  were  bailed  to  a  servant,  perhaps?  as  they  would 
be  in  his  possession,  he  could  not  commit  felony  of  them.3  About 
three  years  before,  it  was  said  by  one  of  the  judges,  "  If  one  com- 

an  obligation,  it  was  thought  not  within  the  statute,  for  it  was  a  chose  en  action, 
and  not  valuable,  whereas  the  words  of  the  act  were,  "  goods  to  the  value  of  forty 
shillings."  But  that  was  doubtful,  for  Fitzherbert  said  that  by  grant  de  omnia  bona 
et  catalla  an  obligation  would  pass  (Dyer's  Reps.,  3  ;  25  Hen.  VIII.)  This  case 
is  an  illustration  of  the  strict  construction  put  upon  penal  statutes,  especially  with 
respect  to  offences  made  capital.  All  felonies  were  so  in  this  age.  There  was  a 
subsequent  statute,  5  Elizabeth,  ex.,  by  which  itwas  held  no  larceny  in  a  servant,  either 
on  stat.  21  Henry  VIII.,  c.  vii.,  or  at  common  law,  who  embezzled  money  delivered  to 
him  to  purchase  goods  with  (Rex  v.  Watson,  2  East,  P.  0.,  562).  A  carter  going 
away  with  his  master's  cart  was  holden  a  felony  (Rex  v.  Robinson,  2  East,  P.  ft,  565). 
There  was  afterwards  another  statute  on  the  subject,  based  on  the  principle  of  the 
older  act,  the  39  George  III.,  c.  lxxxv.,  which,  however,  did  not  apply  to 
cases  which  were  larceny  at  common  law  (Rex  v.  Headge,  1  JR.  &  R.  C.  C,  160 ;  2 
Leach,  C.  C,  1033).  That  statute  extended  only  to  such  servants  as  were  employed 
to  receive  money,  and  to  instances  in  whieh  they  received  money  by  virtue  of  their 
employment  (Rex  v.  Mellish,  R.  &  R.  C.  ft,  80  ;'  Russ.  0.  <b  M.,  209).  The  statute 
did  not  make  the  crime  of  embezzlement  a  new  statutable  felony,  but  only  made  it 
a  larceny  (Rex  v.  M'Gregor,  R.  £  R.  C.  C. ,  2S ;  3  B.  &  P.,  106  ;  2  Leach,  C.  0.,  932  ; 
2  East,  P.  C.,  576).  By  the  stat.  7  and  8  George  IV.,  c.  xxvii.,  the  stat.  33  Henry  VI., 
c.  i.,  21  Henry  VIII.,  c.  vii.,  5  Elizabeth,  c.  x.,  and  by  the  stat.  9  George  IV.,  c.  31, 
the  stat.  3  George  IV.,  c.  xxxviii.,  are  wholly  repealed.  Embezzlement  of  money  by 
a  servant  not  authorised  to  receive  it  was  not  within  7  and  8  George  IV.,  c.  xxix., 
g.  47  (Rex  v.  Thorley,  M.  C.  C.  R.,  343). 
1  Vide  ante,  vol.  ii.  2  Per  aventure.  '  13  Edw.  IV.,  10. 
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mits  the  care  of  bis  goods  to  his  servant,  the  servant  cannot  take 
them  feloniously,  because  they  were  in  his  possession."1  These  were 
direct  authorities  upon  the  point,  and,  joined  with  the  reasoning 
upon  bailment  and  possession,  sufficiently  show  what  were  the 
opinions  of  lawyers  in  those  times  respecting  this  question. 

So  strictly  have  courts  adhered  to  the  notion  of  possession,  and 
its  consequences,  that  in  3  Henry  VII.  the  judges  went  so  far  as  to 
agree  with  Brian  (who,  it  may  be  observed,  was  one  of  the  judges 
that  dissented  from  the  opinion  of  felony  in  13  Edward  IV.  in  the 
exchequer  chamber),  that  neither  a  shepherd  nor  a  butler  could 
commit  larceny  of  their  sheep  or  plate,  because  it  could  not  be 
done  vi  et  armisf  so  much  were  the  opinions  changed  from  what 
they  had  been  in  the  reign  of  Edward  IV,  when  these  cases  were 
stated  for  felony,  and  allowed  without  debate.  This  doctrine,  we 
have  seen,  was  again  discussed  in  the  last  reign ;  and  it  seemed,  in 
the  instance  there  stated,  to  be  agreed  upon  so  decidedly  against 
the  felony,  as  to  call  for  a  formal  declaration  of  the  law  by  statute. 
Thus  stood  the  law  upon  this  subject  towards  the  end  of  Henry 
VII.'s  reign,  and  so  we  may  suppose  it  was  understood  at  the  time 
the  statute  was  made.  After  all  these  authorities,  we  may  be 
excused  in  differing  from  those  3  who  think  that  the  point  of  law 
which  is  the  subject  of  this  statute  was  so  well  settled  before  that 
the  doubt  about  it  mentioned  in  the  preamble  is  one  of  those  which 
have  much  enervated  the  principles  of  the  common  law,  and  could 
not  be, the  doubt  of  any  lawyer. 

Clergy  was  taken  from  this  new  felony  by  stat.  27  Henry  VIII., 
c.  17,  which  statute  was  excepted  in  the  general  repealing  law,  stat. 
1  Edward  VI.,  c.  12 ;  but  because  the  commencement  of  the  ses- 
sions was  misrecited,  it  was  held  i  that  the  saving  was  of  no  effect : 
so  that  stat.  27  Henry  VIII.,  c.  17,  stood  repealed,  and  stat.  21 
Henry  VIII.,  c.  7,  continued  a  clergyable  felony,  till  the  general 
repealing  act  of  Queen  Mary,  where,  among  other  felonies,  it  was 
repealed ;  it  was  afterwards  revived  by  stat.  5  Elizabeth,  and  is  in 
force  at  this  day. 

Thus  far  the  definition  of  larceny  was  extended  in  some  parti- 
cular cases  as  to  the  object  of  it,  and  the  mode  of  taking.  There 
was  another  consideration  of  this  offence  which  deserves  notice ; 
and  that  was,  the  circumstances  under  which  it  might  be  com- 
mitted. 

The  time  or  place  where  a  theft  was  committed  made  no  part  of 
Larceny  in  a  the  legal  notion  of  it.  Whether  it  was  in  a  house  or 
house.  from  the  person  (unless  from  the  person  violently,  and 
by  putting  in  fear,  for  then  it  was  robbery,  a  crime  of  a  very  different 
nature),  the  additional  audacity  of  the  offender  constituted  in  law 
no  additional  degree  of  guilt :  so  the  law  had  been  for  many  cen- 
turies.    The  attendant  circumstances  of  aggravation  under  which 

ilOEdw.,  14.    Bro.  Core,  155.    Vide  ante,  vol.  ii.  2  Bro.  Coro.,  137 
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this  crime  might  be  committed,  drew  the  notice  of  the  legislature 
now,  for  the  first  time.  In  this  and  the  subsequent  reigns  many- 
laws  were  made  concerning  stealing  in  a  house,  making  altogether 
a  collection  of  statutes  so  very  similar  as  to  render  it  difficult  to 
distinguish  the  different  aim  and  object  of  some  of  them. 

These  statutes  we  shall  hereafter  notice  among  those  which  took 
away  clergy;  but  we  must  touch  on  them  now,  with  a  view  of 
pointing  some  observations  to  the  subject  we  are  upon  at  present. 
The  first  of  them  is  stat.  4  Henry  VIII,  c.  2,  which  took  away 
clergy  from  all  felonies  committed  in  a  church,  or  hallowed  place ; 
from  robbery  or  murder  in  the  highway,  or  in  a  house,  the  owner, 
his  wife,  child,  or  servant,  within,  and  put  in  fear.  This  new 
regulation,  being  a  temporary  law,  was  suffered  to  expire;  and 
these  offenders  were  left  once  more  to  their  former  impunity,  till 
stat.  23  Henry  VIII.,  c.  1,  took  away  clergy  from  those  who  rob 
any  person  in  his  dwelling-house,  the  owner,  his  wife,  child,  or  ser- 
vant, then  being  within,  and  put  in  fear.  It  takes  away  clergy  also 
from  those  who  rob  any  church  or  chapel,  or  other  holy  place ;  from 
murder ;  robbery  in  or  near  the  highway ;  from  burning  a  dwell- 
ing-house, or  barn  with  corn  or  grain ;  and  from  petit  treason. 
This  statute  includes  also  accessaries  before  the  fact. 

There  is  something  in  the  wording  of  this  statute  that  is  worthy 
of  observation :  it  is  the  different  construction  which  has  been  put 
on  the  same  expression  when  applied  to  different  subjects — namely, 
to  rob,  when  it  is  meant  of  a  house,  and  when  of  a  person.  The 
words  are,  if  any  rob  any  person  in  his  dwelling-house,  &c,  and,  if 
any  rob  another  in  or  near  the  highway,  &c. ;  the  obvious  and  plain 
construction  of  which  clauses,  on  the  first  view,  should  seem  to  be, 
that  the  locality  of  the  offence  in  or  near  the  highway,  or  in  a 
dwelling-house,  were  the  only  circumstances  particularly  necessary 
to  be  defined. 

But  doubts  arose,  soon  after  the  statute,  whether  the  parliament 
had  not  something  more  in  view  than  a  mere  robbery  from  the 
person  in  a  house,  and  did  not  really  intend  by  those  words  to  sig- 
nify the  robbery  of  a  house.  To  explain  this  doubt,  and  give  this 
act  the  full  effect  which,  probably,  it  was  at  first  intended  to  have, 
the  stat.  5  and  6  Edward  VI.,  c.  9,  was  made  to  explain  the  very 
passage  now  under  consideration,  concerning  which  there  had  arisen 
some  doubts :  to  resolve  which  that  act  declares,  that  though  the 
owner  be  in  any  part  of  the  house,  or  precinct  of  the  same,  yet  still 
the  robber  should  lose  his  clergy.  After  this  explanation,  the  dif- 
ference between  fobbing  a  person  in  the  highway  and  in  a  dwell- 
ing-house first  originated.  For  what  could  this  robbing  a  person  in 
a  house  be  ?  It  could  not  be  a  robbery,  properly  so  called,  for  that 
must  be  from  the  person,  and  with  violence,  which  could  not  be  the 
case  here  ;  for  the  explanatory  words  say,  that  the  person  might  be 
in  any  other  chamber  of  the  house ;  nor  could  it  be  with  violence, 
for  the  statute  says,  it  might  be  committed  while  the  person  was 
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asleep:  which  is  a  condition  not  compatible  with  the  violence 
necessary  to  constitute  a  proper  robbery.  It  only  remained  to 
imagine  a  kind  of  constructive  robbery,  by  supposing  the  violence 
committed  on  the  house,  and  not  on  the  person.  Consistently  with 
this,  robbing  a  person  in  a  house  has  been  construed  to  signify  a 
violence  done  to  the  house  by  breaking,  as  well  as  a  stealing. 
Later  statutes  have  pursued  this  notion,  only  expressing  it  less 
equivocally,  in  the  phrase  of  robbing  a  house,  instead  of  robbing  a 
person  in  a  house. 

By  stat.  33  Henry  VIII.,  c.  12,1  clergy  was  taken  away  from 
persons  stealing  in  any  of  the  king's  houses,  whether  with  a  break- 
ing or  without. 

There  is  only  one  more  statute  relating  to  robbery,  which  we 
,  .  Robbe  shall  now  mention.  We  have  seen  that  in  an  appeal 
0  _ eTJ'  the  party  prosecuting  not  only  procured  a  punishment 
to  be  inflicted  on  the  offender,  but  also  recovered  the  thing  stolen. 
This  was  not  so  in  an  indictment ;  and  as  this  mode  of  prosecuting 
was  now  more  practised  than  formerly,  it  was  intended  to  render  it 
equally  advantageous  to  the  person  resorting  to  it.  It  was  accord- 
ingly enacted,  by  stat.  21  Henry  VIII.,  c.  11  (a),  that  if  a  man 
robbed  or  took  away  any  money,  goods,  or  chattels,  from  the  person, 
or  otherwise,  and  is  indicted,  arraigned,  and  found  guilty  thereof, 
or  otherwise  attainted,  by  reason  of  evidence  given  by  the  party,  or 
by  procurement  of  the  party  so  robbed,  or  the  owner  of  the  said 
money  or  goods,  the  person  robbed,  or  the  owner  of  the  things, 
shall  be  restored  to  them  (b)  ;  and  the  justices  of  gaol-delivery,  or 

(a)  By  the  stat.  7  and  8  George  IV.,  e.  xxvii.,  the  stats.  23  Henry  VIII.,  c.  i.,  and 
3  "William  &  Mary,  c.  ix.,  are  repealed,  as  is  the  stat.  1  Edward  VI.,  c.  xii.,  so  far  as 
relates  to  this  subject. 

(6)  At  common  law,  felony  did  not  alter  property,  and  so,  unless  the  property  had 
been  changed  by  sale  in  market  overt,  the  owner  was  entitled  to  the  things  stolen  ; 
but  if  so  changed,  he  had  no  remedy  at  common  law,  except  by  restitution  after  an 
appeal,  on  fresh  pursuit  (2  Inst.,  714).  The  process  of  appeal,  which  was  a  criminal 
prosecution  at  the  suit  of  the  party,  was  especially  adapted  to  restitution.  Suppos- 
ing the  property  had  not  been  sold  to  an  innocent  purchaser,  there  would  be  no  diffi- 
culty in  restitution ;  for  although  the  crown  was  entitled  to  "  felons'  goods,"  upon 
conviction,  and  numerous  royal  charters  had  granted  this  right  as  a  franchise  to 
subjects,  felon's  goods,  it  is  obvious,  would  only  include  goods  which  were  the  felon's, 
and  could  not  possibly  apply  to  goods  stolen,  and  of  which  the  property  had  not  been 
altered,  so  that  they  were  'not  the  felon's.  The  right  to  felon's  goods  arose  to  the 
crown  by  virtue  of  forfeiture,  which  was  part  of  the  effect  of  a  conviction  for  felony. 
But  forfeiture,  it  is  obvious,  can  only  apply  to  goods  which  are  the  goods  of  the  party 
against  whom  the  forfeiture  has  accrued,  and  it  therefore  could  never  apply  to  goods 
stolen  while  in  the  hands  of  the  felon,  for  in  his  handB  the  property  could  not  be 
altered.  And  even  in  the  hands  of  an  innocent  purchaser  the  property  would  not  be 
altered,  nor  the  legal  right  affected,  except  in  case  of  sale  in  market  overt.  Under 
the  above  statute,  whether  the  thief  bad  been  proscribed  by  appeal  or  indictment, 
restitution  was  not  barred  by  sale  in  market  overt  (2  Inst.,  714  ;  Hale's  Pleas  of  the 
Crown,  p.  317,  b.  ii.,  c.  xxiii.,  s.  54).  Still  the  restitution  given  by  the  statute  was 
not  of  right,  but  in  the  discretion  of  the  judge  before  whom  the  thief  was  convicted, 
and  with  reference  to  the  particular  circumstances  of  the  case,  and  the  owner  was  not 
entitled  unless  he  had  used  due  diligence  in  the  prosecution  {Hawkins'  Pleas  of  the 
Crown,  p.  318,  b.  ii.,  c.  xxiii.,  s.  56).    It  was  said,  indeed,  by  Lord  Mansfield,  C.J. . 

1  Sect.  27. 
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other  justices  before  whom  the  conviction  was,  may  award  writs  of 
restitution,  in  like  manner  as  in  an  appeal. 

Having  thus  gone  through  all  the  statutes  of  this  king  on  the 
offence  of  larceny  and  robbery,  we  shall  proceed  to  examine  what 
new  felonies  were  created.  These  are  of  a  miscellaneous  nature. 
It  was  made  felony,  by  stat.  22  Henry  VIII.,  c.  11,  to  cut  down  or 
break  up  any  part  of  the  pow-dike  and  oldfield  dyke  in  Norfolk 

"  The  statute  puts  an  indictment  in  the  same  case  as  a  writ  of  appeal,  but  leaves  the 
party  to  his  own  way  of  recovery.     Since  the  statute,  it  gives  him  a  particular  remedy, 
but  does  not  take  away  his  other  remedy  (i.e.,  an  action  of  trover).     I  do  not  believe 
there  has  been  a  writ  of  restitution  these  two  hundred  years"  (Golightly  v.  Reynolds, 
Lofft.,  88-90).     But  that  was  because,  through  the  greater  efficiency  of  the  modern 
police,  felonies  are  generally  discovered  and  prosecuted  before  there  has  been  any 
sale  in  market  overt,  in  the  absence  of  which,  and  while  the  goods  remain  in  the 
hands  of  the  felon,  the  common  law  right  to  restitution  is  clear,  the  property  not 
having  been  altered.     There  is  indeed  a  rule  or  principle  of  the  common  law  that  a 
party  cannot  pursue  his  civil  remedy  in  a  case  of  felony  until  he  has  prosecuted  in  a 
criminal  suit,  and  accordingly,  in  a  modern  case,  the  owner  failed  in  an  action  of 
trover  because  the  conversion  was  before  conviction  (Horwood  v.  Smith,  2  T.  R.,  750). 
The  stat.  21  Henry  VIII.,  c.  xi.,  which  restored  goods  to  a  prosecutor  on  conviction 
of  the  person  who  took  them  away,  extended  only  to  a  felonious,  and  not  to  a  fraudu- 
lent taking  (Rex  v.  De  Veaux,  2  Leach,   C.   C,  585 ;   2  East,  P.   C,  789,  839). 
The  stat.  7  and  8  George  IV.,  c.  xxvii.,  wholly  repeals  the  stat.  4  George  I.,  c.  xi., 
except  as  to  piracy;  and  stat.  9  George  IV.,  c.  xxxi.,  wholly  repeals  the  Btat.  1  George 
IV.,  c.  cxv.     By  7  and  8  George  IV.,  c.  xxix.,  a  power  of  restitution  is  given  where  the 
goods  were  obtained  by  any  misdemeanour  against  that  act.     By  the  stat.  7  and  8 
George  IV.,  c.  xxvii.,  the  stat.  21  Henry  VIII.,  u.  xi.,  is  wholly  repealed.     But  this 
is  only  a  rule  of  procedure,  so  that  in  case  of  conviction  or  acquittal  the  right  of 
the  owner  is  as  it  was  before  (Crosby  v.  Long,  12  East,  409),  and  it  is  clear  that, 
excluding  the  case  of  sale  in  market  overt,  the  property  reverts  in  the  owner  upon 
conviction.     The  7  and  8  George  IV.,  c.  xxix.,  s.  29,  provided  that  if  any  person 
guilty  of  stealing  any  chattel,  money,  valuable  security,  or  other  property  whatever, 
shall  be  indicted  for  any  such  offence  by  or  on  behalf  of  the  owner  of  the  property, 
and  convicted  thereof,  in  such  case  the  property  shall  be  restored  to  the  owner  or  his 
representative,  and  the  court  before  whom  any  such  person  shall  be  convicted  shall 
have  power  to  award  from  time  to  time  writs  of  restitution  for  the  said  property,  or 
to  order  the  restitution  thereof  in  a  summary  manner.     This  enactment  extended 
beyond  the  common  law,  for  it  applied  to  money,  and  to  sales  in  market  overt ;  but, 
so  far  as  it  applied  to  cases  within  the  common  law,  it  was  cumulative,  and.  left  the 
right  of  action  unaffected.     And  accordingly,  in  a  case  subsequent  to  that  act,  the 
plaintiff  recovered  in  trover,  the  party  there  not  having  recovered  in  market  overt 
(Peer  v.  Humphrey,  2  A.  &  E.,  495).     And  it  was  afterwards  held,  that  under  the 
statute  the  property  in  a  stolen   chattel  re-vested  in  the  owner  on  conviction  of 
the  thief,  and  the  owner  might  maintain  trover  for  it,  though  there  had  been  no 
order  for  restitution  (Scattergood  v.  Sylvester,  15  Q.  B.  Reps.,  506).     So  it  was  after- 
wards held  that  the.  role  of  the  common  law  precluding  a  civil  action  for  the  recovery 
of  the  chattels  stolen  until  conviction  or  at  least  prosecution,  only  applies  to  the 
original  owner,  not  to  a  purchaser  (White  v.  Spettigue,  12  M.  &  W.)     The  late 
criminal  law  consolidation  act  as  to  larceny,  &c.  (24  &  25  Vict.,  c.  xc,  s.  100),  con- 
tained an  enactment  on  the  subject  substantially  the  same,  and  governed  by  the  same 
principles.    At  common  law,  goods  stolen  and  "  waived "  could  not  be  recovered 
unless  the  thief  was  convicted  (Foeley's  Case,  5  Coke,  109).     Before  this  act,  if  goods 
stolen  were  sold  in  market  overt  by  the  felon,  yet  there  was  no  restitution,, though  he 
was  convicted,  but  since  that  it  has  been  held  otherwise  (Daviller  v.  Herring,  11  Mod. 
Reps.,  319).     A  sale  in  market  overt,  however,  since  this  statute,  as  before,  prevented 
the  right  to  restitution,  because  it  altered  the  property  ( Case  of  Market  Overt,  5  Coke's 
Reps.,  83).     But  then  market  overt,  as  the  phrase,  open  market,  implies,  means  a 
place  open,  public,  and  set  apart  for  the  sale  of  such  articles.    And  in  this  sense,  and 
in  this  sense  only,  shops  in  London  are  held  to  be  market  overt  (Ibid.)    But  otherwise 
of  sales  which  are  really  secret,  as  behind  a  curtain  or  partition,  or  in  a  secret  separ- 
ate room,  or  of  articles  not  ordinarily  sold  in  the  shop. 
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and  the  Isle  of  Ely ;  as  it  was  also  to  sell,  exchange,  or  deliver, 
any  horse,  gelding,  or  rnare  to  a  Scotchman,  by  stat.  23  Henry 
VIII.,  c.  16,  or  into  Scotland,  or  the  batable  to  the  use  of  a  Scotch- 
man, was  made  felony,  to  be  determined  by  the  wardens  of  the 
Marches,  by  stat.  32  Henry  VIII.,  c.  6.  It  was  declared  felony, 
by  stat.  31  Henry  VIII.,  c.  2,  to  fish  with  nets,  hooks,  or  baits,  in 
any  several  pond,  stew,  or  moat,  with  intent  to  steal  fish  (a),  from 
six  in  the  evening  to  six  in  the  morning,  against  the  will  of  the 
owners  ;  or  to  break  up  the  head  of  any  such  pond,  stew,  or  moat, 
by  day  or  by  night,  whereby  any  fish  were  taken  or  destroyed :  and 
fishing  in  the  above  manner  in  the  day-time  was  punished  with 
imprisonment  for  three  months.  This  was  the  first  law  which  laid 
the  penalty  of  felony  upon  any  trespasses  respecting  fish. 

Penal  restrictions  to  protect  these  objects  of  diversion  and 
pleasure,  where  the  royal  amusements  were  concerned,  were  carried 
further  by  another  chapter  of  this  same  statute  ;1  the  latter  branch 
of  which  act  deserves  particular  notice,  because  it  seems  to  have 
furnished  the  provisions  which  were  afterwards  revived  in  the 
famous  Black  Act  (6) 2  of  modern  times,  and  was  itself  framed  upon 

(a)  Since  this  time  many  statutes  have  passed  for  the  protection  of  fisheries,  as 
well  as  of  game  ;  and  a  summary  jurisdiction  has  been  given  to  justices  to  enforce 
these  enactments,  which,  however,  have  been  pervaded  by  one  general  principle,  the 
protection  of  clear  and  undoubted  right,  without  entering  summarily  into  questions, 
if  really  in  dispute,  as  to  the  right.  It  is  to  be  observed  also,  that  this  statute  and 
those  in  pari  materia  were  directed  against  the  offence  of  poaching,  or  fishing  in 
private  streams  or  waters,  and  are  to  be  distinguished  from  another  important  series 
of  statutes,  commencing  with  the  Great  Charter,  against  encroachments  or  nuisances 
in  public  rivere.  Thus  there  was  a  statute,  in_the  reign  of  Elizabeth,  against  impro- 
per modes  of  fishing  in  public  rivers.  The  present  statute  related  to  private  waters ; 
and  there  was  a  similar  statute,  the  22  Charles  II.,  c.  xxv.,  against  taking  fish  in  any 
river  (i.e.,  mot  public)  without  the  consent  of  the  owner.  This  was  aimed  against 
poaching,  and  was  followed  by  the  act  5  Elizabeth,  c.  xxi.,  and  22  Charles  II.,  o.  xxv., 
enacting  that  no  person  shall  take  any  fish  in  a  river  without  the  consent  of  the 
owner.  More  modern  acts,  the  9  George  I.,  related  to  malicious  mischief  in  break- 
ing down  the  head  or  mound  of  a  fish-pond.  The  breaking  down  the  head  or  mound 
of  a  fish-pond  was  not  a  felony  within  stat.  9  George  I.,  c.  xxii.,  if  it  appeared  to 
have  been  the  object  of  the  offenders  to  steal  the  fish,  and  not  to  let  them  escape 
through  the  breach  in  the  mound ;  and  if  it  were,  stat.  5  George  III.,  c.  xiv.,  had 
virtually  repealed  it  as  to  this  offence  (Rex.  v.  Ross,  R.  &  R.  C.  C,  10 ;  2  East,  P. 
C,  1067) ;  for  the  act  9  George  I.,  o.  xxii.,  applied  only  to  cases  of  wanton  malicious 
mischief  in  cutting  the  mound  or  head  (Ibid.)  The  principal  modern  statute  on  the 
subject  of  taking  fish  was  the  5  George  III.,  c.  xiv.,  s.  1,  for  stealing  fish  out  of  a 
river  running  through  an  inclosed  park  (Rex.  v.  Carradice,  R.  &  R.  G.  C,  205).  The 
offence  was  not  a  felony,  nor  so  declared  by  the  act  (Ibid.)  There  might  be  an  indict- 
ment on  5  George  III.,  c.  xiv.,  s.  1,  for  entering  an  inclosed  park,  and  taking  fish 
bred,  kept,  and  preserved  there,  in  a  river  running  through  the  park  (Ibid.)  The  stat. 
7  and  8  George  IV.,  c.  xxvii.,  wholly  repeals  the  stat.  31  Henry  VIIL,  c.  ii.,  5  Eliza- 
beth, c.  xxi.,  5  George  III.,  c.  xiv. ;  and  also  repeals  4  William  &  Mary,  c.  xxiii., 
22  and  23  Charles  II.,  c.  xxv.,  so  far  as  they  relate  to  this  subject  (7  and  8  Geo.  IV., 
c.  lix.,  s.  34).  These  statutes  are  superseded  by  more  recent  enactments,  but  the 
general  principles  of  the  older  acts  have  been  preserved. 

(6)  The  act  of  this  reign  was  followed  by  22  Charles  II.,  c.  vii. ;  but  the  principal 
act  on  the  subject  was  the  9  George  I.,  c.  xxii.,  the  Black  Act,  which  applied  to 
malicious  maiming  of  cattle,  and  made  it  capital.  The  stat.  9  George  I.,  c.  xxii., 
was  designed  to  extend,  and  not  abridge,  the  offences  described  in  22  and  23  Charles 
II.,  c.  vii. ;  and  therefore  horses,  mares,  geldings,  and  colts  were  included  in  the 
i  Oh.  12.  2  Stat.  9  Geo.  I. 
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the  policy  of  one  made  in  the  last  reign.1  The  following  facts  were 
made  felony  : — To  take  in  the  king's  grounds  any  egg  or  bird  of  a 
falcon,  goshawk,  or  laner,  out  of  the  nest  (which  had  been  punished 
with  a  year's  imprisonment  by  stat.  11  Henry  VII.,  c.  17) ;  to  find 
or  take  up  any  falcon,  jerfalcon,  jerkin,  sacer  or  sacerit,  goshawk, 
laner  or  lanerite,  of  the  king's,  and  having  on  it  the  king's  arms 
and  verveles,  and  not  to  bring  or  send  it  within  twelve  days  to  the 
master  of  the  king's  hawks.  Then  follow  the  provisions  concern- 
ing parks.  To  enter  into  any  forest,  chase,  or  park  of  the  king, 
queen,  prince,  or  any  of  the  king's  children,  or  into  any  other 
ground  of  theirs,  inclosed  with  a  wall  or  pale,  ordained  for  the 
keeping  of  deer  (a),  between  the  rising  and  setting  of  the  sun,  with 
the  face  hid,  or  covered  with  a  hood  or  visor,  or  painted,  or  other- 
word  "cattle"  (Rex  v.  Patty,  2  East,  P.  C,  1074  ;  1  Leach,  0.  C,  72 ;  2  W.  Black, 
721 ;  S.  P.  Rex  v.  Magic,  2  East,  P.  C,  1076 ;  Bex  v.  Mott,  2  East,  P.  C,  1075 ;  1 
Leach,  0.  G,  73,  m).  The  act  of  maiming  cattle,  to  make  it  a  capital  offence  within 
the  meaning  of  9  George  I.,  c.  xxii.,  must  have  proceeded  from  a  malicious  motive 
towards  the  owner  (Sex  v.  Shepherd,  1  Leach,  C.  C,  539  ;  2  East,  P.  C,  1073).  To 
constitute  the  offence  of  maliciously  maiming  cattle,  under  the  Black  Act,  it  must 
appear  that  the  maiming  was  committed  from  a  malicious  motive  to  the  owner  of 
the  cattle  (Bex  v.  Pearce,  1  Leach,  C.  C,  527 ;  2  East,  P.  C,  1072 ;  S.  P.  Rex  v. 
Kean,  2  East,  P.  C,  1073  ;  1  Leach,  O.  C,  527,  n  ;)  and  there  must  have  been  malice 
proved  against  the  owner  of  the  cattle,  and  not  against  a  servant  or  relation  of  the 
owner  (Rex  v.  Austen,  R.  &  R.  C.  C,  490).  But  it  was  not  necessary  to  prove  a  pre- 
vious existing  malice  against  the  owner  (Rex  v.  Ranger,  2  East,  P.  C,  1074).  Malice 
against  the  owner  is  not  material  under  7  and  8  George  IV.,  c.  xxx.,  s.  16.  The 
stat.  7  George  IV.,  c.  xxvii.,  wholly  repeals  the  stat.  37  Henry  VIII.,  c.  vi.  ;  22  and 
23  Charles  II.,  c.  vii.  ;  9  George  I.,  c.  xxii.  (the  Black  Act) ;  and  also  4  George  IV., 
c.  liv.,  except  as  to  threatening  letters.  The  stat.  7  and  8  George  IV.,  c.  xxvii., 
wholly  repealed  the  stats.  37  Henry  VIII.,  c.  vi.  ;  43  Elizabeth,  c.  vii.  ;  15  Charles 
II.,  c.  ii.  ;  22  and  23  Charles  II.,  c.  vii. ;  1  George  I.,  c.  xlviii. ;  6  George  I.,  c.  xvi.  ; 
4  George  III.,  c.  xxxi. ;  6  George  III.,  c.  xlviii.;  9  George  III.,  c.  xli.  ;  and  46 
George  III.,  c.  lxvii.  To  bring  the  cutting  down  of  trees  within  the  9  George  I., 
c.  xxii.,  the  act  must  have  been  done  from  malice  against  the  owner  (2  East,  P.  C, 
1062). 

(a)  There  were  several  modern  statutes  on  the  subject,  16  George  V.  and  43  George 
III.,  as  to  killing  deer,  both  of  which,  with  the  more  ancient  statutes  on  the  subject, 
were  repealed  by  7  and  8  George  IV.  The  16  George  V.,  c.  xxx.,  s.  9,  authorised  the 
seizing  the  guns,  &c,  of  persons  carrying  them  into  grounds  where  deer  are  usually 
kept,  with  intent  to  destroy  them,  and  makes  the  beating  or  wounding  the  keepers, 
ftc,  in  the  due  execution  of  their  offices,  felony  (Rex  v.  Amey,  B.  &  B.  O.  C,  500). 
An  indictment  for  an  offence  against  42  George  III.,  c.  cvii.,  was  for  killing  deer 
(Rex  v.  Allen,  B.  &  R.  C.  C,  513).  So  an  indictment  under  the  stat.  7  and  8  George 
IV.,  c.  xxix.,  s.  26,  was  for  killing  a  deer  (Rex  v.  Weale,  5  C.  <k  P.,  135).  Then  there 
were  other  statutes  applying  to  all  game.  Thus,  on  57  George  III.,  c.  xc,  a  party 
would  be  charged  with  having  entered  into  a  forest,  chase,  &c,  with  intent  to  destroy 
game,  and  being  found  armed  in  the  night  (Rex  v.  Bidley,  R.  &  R.  O.  C,  515).  And 
a  person  convicted  under  57  George  III.,  c.  xc,  of  being  found  armed  in  the  night 
in  a  forest,  chase,  park,  wood,  or  plantation,  might  have  been  sentenced  to  hard 
labour  with  imprisonment,  by  3  George  IV.,  c.  cxiv.,  for  all  those  places  are  either 
open  or  enclosed  ground  (Rex  v.  Parkhurst,  B.  &  B.  C.  C,  503).  On  an  indictment 
under  57  George  III.,  c.  xc,  a  man  might  have  been  convicted  of  having  entered  a 
wood,  and  of  being  found  armed  there,  though  he  was  not  seen  in  such  wood.  It 
was  sufficient  if  there  were  evidence  to  show  that  he  had  been  there  armed  (Bex  v. 
Worker,  B.  &  M.  G.  C.  R.,  165).  By  the  9  George  IV.,  c.  lxix.,  the  57  George  III. 
was  wholly  repealed,  but  similar  enactments  were  substituted  (Rex  v.  Nash,  R.  &  R. 
C.  C.,  386  ;  1  Bkss.  ft  <fc  M.,  418). 

1  Vide  ante,  144. 
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wise  disguised,  to  the  ftitent  not  to  be  known,  in  order  to  steal  deer, 
or  drive  any  of  them  from  the  forest ;  or,  at  any  time  of  the  day, 
with  the  face  hid  and  disguised,  to  kill  conies  within  any  ground 
being  the  king's  warren  within  any  of  the  parks  above-mentioned  ; 
or  in  the  night  to  enter  into  any  park,  chase,  or  forest,  or  warren, 
of  the  above  description,  with  intent  to  steal  deer  or  conies,  was 
made  felony. 

The  stat.  37  Henry  VIII,  c.  6,  contains  many  penalties  for 
the  punishment  of  persons  guilty  of  various  species  of  malicious 
mischief  (a).  It  was  made  felony  to  burn,  cut,  or  destroy  any 
frame  of  timber  prepared  for  building  a  house.  The  penalty  of  £10 
to  the  king,  besides  treble  damage  to  the  party,  was  given  in  the 
following  instances  of  wilfulness  and  malice :  for  cutting  the  head 
of  any  ponds,  stews,  or  pipes  of  any  conduit :  burning  a  cart  laden 
with  merchandise,  or  any  heap  of  wood  prepared  for  making  coals, 
billets,  or  talwood ;  the  barking  of  fruit-trees ;  the  cutting  out  the 
tongue  of  any  beast ;  or  cutting  off  the  ear  of  any  subject,  other- 
wise than  by  authority  of  law,  chance-medley,  sudden  affray,  or 
adventure ;  some  of  which  enormities  have  been  punished  in  dif- 
ferent manners  by  later  statutes. 

Among  the  number  of  misdemeanours  for  which  various  kinds  of 
penalties  were  ordained  in  this  reign,  besides  those  just  mentioned, 
such  only  as  make  the  subject  of  the  three  following  statutes  can 
deserve  a  place  in  this  historical  view  of  our  laws :  these  are,  stat. 
22  Henry  VIII,  c.  10,  of  Egyptians ;  stat.  32  Henry  VIII,  c.  9, 
of  selling  pretenced  titles,  and  embracery  of  jurors ;  and  stat.  33 
Henry  VIII,  c.  1,  of  cheating  with  privy  tokens ;  with  others  con- 
cerning unlawful  games  and  shooting. 

The  first  of  these  laws  describes  that  set  of  people  who  were' 
Law  against  then  new-comers  in  this  country,  as  "  outlandish  per- 

gypsies.  sons  calling  themselves  Egyptians,  using  no  craft  or 
feat  of  merchandise,  who  come  into  this  realm  and  go  from  shire 
to  shire  and  place  to  place  in  great  company,  and  used  great  subtle 
and  crafty  means  to  deceive  the  people,  bearing  them  in  hand,  that 
they'by  palmistry  could  tell  men's  and  women's  fortunes ;  and  thus 
many  times  by  craft  and  subtilty  had  deceived  the  people  of  their 
money,  and  also  had  committed  many  heinous  felonies  and  rob- 
beries." This  was  the  description  given  of  these  wanderers.  It  was 
now  enacted,  that  if  any  such  persons  came  within  the  realm,  they 
should  forfeit  all  their  goods  and  chattels,  and  should  leave  the 
kingdom  within  fifteen  days  after  command  so  to  do,  upon  pain 
of  imprisonment.  All  sheriffs  and  justices  of  the  peace  were 
empowered  to  seize  their  property  for  the  king's  use.  If  they  were 
to  be  tried  for  any  felony,  they  were  not  to  be  entitled  to  the  privi- 
lege of  stat.  8  Henry  VI,  which  gave  a  jury  de1  medietate  linguce. 
As  to  all  those  then  within  the  realm,  they  had  sixteen  days  to 
(o)  Superseded  by  more  modem  statutes,  especially  7  and  8  George  IV.,  c.  xxx. 
1  Vide  ante,  vol.  ii. 
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depart ;   and  if  they  overstayed  that  time,  they  were  to  be  im- 
prisoned, and  forfeit  all  their  goods  and  chattels. 

The  stat.  32  Henry  VIII.,  c.  9,.  states  the  inconveniences  which 
ensued  from  maintenance,  embracery,  champerty,  subornation  of 
witnesses,  sinister  labour,  buying  of  titles  and  pretenced  rights  of 
persons  not  being  in  possession  (a).    It  enacts,  that  all  former  laws 

(a)  Maintenance  is  when  a  man  maintains  a  suit  or  quarrel  to  the  disturbance  or 
hindrance  of  right  (Co.  Liu.,  368  b.),  and  therefore  it  will  not  be  maintenance  in 
any  one  who  unlawfully  (i.e.,  without  lawful  cause)  sustains  or  supports  a  plaintiff  or 
defendant  in  a  cause  by  word  or  writing,  countenance  or  deed  (2  Inst.,  208  ;  Law 
Dig.,  Maintenance).  If  he  who  maintains  another  is  to  have  by  agreement  part  of 
the  land  or  debt,  it  is  called  champerty  (Co.  Lift.,  38  b.  ;  Law  Dig.,  Maintenance  ; 
2  Inst.,  208).  It  is  barratry  not  merely  if  the  attorney  instigates  the  suit,  but  is  the 
only  party  who  desires  an  interest  in  it.  Thus  the  stat.  33  Edward  I.,  fol.  2,  "  Cham- 
perters  be  they  who  move  pleas  or  suits,  or  cause  them  to  be  moved  by  their  own  pro- 
curement or  by  others,  and  sue  at  their  proper  costs  to  have  part  of  the  land  in 
variance,  or  part  of  the  gains.  Hence  also  the  statute  of  22  Henry  VIII.  Notwith- 
standing this  statute,  it  was  held  in  the  reign  of  Elizabeth,  that  a  contract  in  con- 
sideration of  assigning  alleged  right  to  land  was  valid,  though  it  did  not  appear  that 
either  of  the  parties  were  in  possession.  That,  however,  was  in  the  declaration;  on 
which  it  did  not  appear  that  the  plaintiff  was  not  in  possession  according  to  the 
statute,  and  it  was  not  held  that  if  it  had  appeared  by  plea  that  he  was  not  so,  that 
the  case  would  not  have  been  within  the  act.  The  declaration  only  stated  that  the 
plaintiff  claimed  to  have  a  title  to  certain  land  ;  that  the  defendant,  in  consideration 
that  the  plaintiff  promised  to  assign  her  right,  title,  and  interest  to  the  defendant, 
promised  to  pay  her  £40  ;  and  the  defendant  only  denied  the  contract,  and  did  not 
set  up  the  statute ;  and  after  verdict,  he  sought  to  do  so,  and  urged  that  it  did  not 
appear  that  the  plaintiff  was  in  possession,  but  the  court  said  it  did  not  appear 
that  he  was  not  (Bobbin's  Case,  Cro.  Eliz.,  151).  What  was  really  prohibited  by  this 
statute  was  the  sale  o£  a  supposed  right  to  that  which  was  held  by  another  ;  that  is, 
in  fact,  a  sale  of  a  right  of  action.  It  was  directed  to  prevent  the  sale  of  pretended 
titles.  It  does  not  apply  to  a  Bale  conditionally  upon  the  party  acquiring  a  title. 
The  description  of  maintenance  given  in  Co.  Litt.,  368,  does  not  apply  in  such  a  case. 
No  doubt  it  was  said  that  the  statute  should  be  construed  literally,  and  according  to 
its  intention,  "seeing  it  is  very  beneficial  to  the  public  weal,  things  which  are  out  of 
the  letter  shall  be  taken  within  the  equity  of  it ;  and  if  the  words  of  it  are  obscure, 
they  should,  for  the  same  reason  be  expounded  most  strongly  for  the  public  good  " 
(Partridge  v.  Strange,  Plowd.,  77).  And  Lord  Eldon,  in  a  modern  case,  recognised 
the  propriety  of  construing  the  statute  according  to  its  spirit  and  policy,  and  not  its 
letter  (C  olmondly  v.  Chorton,  i  Bligh,  43).  But  cases  are  common  in  which  courts 
of  equity  have  sanctioned  agreements  between  relatives  or  others  expecting  to  inherit 
property,  that  it  shall  be  equally  shared  (Bechley  v.  Newland;  2  Peece  Williams,  182; 
Hurwood  v.  Tuck,  2  Sim.,  192  ;  Hyde  v.  Whyte,  9  Sim.,  524).  In  a  modern  case,  the 
principle  of  the  law  was  thus  ably  and  clearly  expounded  by  a  great  judge :  "  It  is 
a  rule,  not  of  our  law  alone,  but  of  that  of  all  countries,  that  the  mere  right  of  pur- 
chase shall  not  give  a  man  a  right  to  legal  remedies.  The  contrary  doctrine  is 
nowhere  tolerated,  and  is  against  good  policy.  All  our  cases  of  maintenance  by 
champerty  are  founded  on  the  principle  that  no  encouragement  should  be  given  to 
litigation  by  the  introduction  of  parties  to  enforce  those  rights  which  others  are  not 
disposed  to  enforce."  He  adds — "There  are  many  cases  where  the  acts  charged  may 
not  amount  precisely  to  maintenance  or  champerty,  yet  of  which,  upon  general  prin- 
ciples, and  by  analogy  to  such  acts,  a  court  of  equity  will  discourage  the  practice" 
(Prossir  v.  Edmunds,  Y.  and  Coll.,  Exch.  Eq.  Reps.,  481-497).  But  where  the  party 
does  not  pretend  to  any  title,  nor  contemplate  any,  except  such  as  he  may  lawfully 
acquire,  the  case  is  not  within  the  statute,  either  in  its  terms  or  its  spirit  (Cook 
v.  Field;  15  Q.  B.  Reps.,  470).  Champerty  is  where  a  party  not  willing  to  litigate  a 
right  conveys  to  some  person  who  is  ( Wightman,  J.,  ibid.)  The  common  law  and 
the  statute  were  fully  expounded  in  another  recent  case  (Doe  v.  Williams  Evans, 
1  Q.  B.  Reps.,  717) ;  and  it  appears  that  what  was  prohibited  was  the  sale  of  a  sup- 
posed right  to  sometl.ing,  that  is,  the  sale  of  a  right  of  action.  The  doctrine  of 
maintenance  has  been  applied  in  several  recent  cases,  both  at  law  and  equity  (Pechell 
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against  maintenance,  champerty,  and  embracery,  shall  continue  in 
force,  and  be  put  in  execution ;  and  it  moreover  enacts,  that  no 
one  shall  bargain,  buy,  or  sell  any  pretenced  rights  or  titles  in 
lands  or  tenements ;  and  if  any  such  bargain,  sale,  promise,  cove- 
nant, or  grant  be  made,  and  the  seller  has  not  himself  nor  his 
ancestors  been  in  possession  of  the  same,  or  of  the  reversion  or 
remainder,  or  taken  the  rents  or  profits,  for  one  whole  year  next 
before  the  sale,  both  buyer  and  seller  shall  forfeit  the  whole  value 
of  the  land,  half  to  the  king,  and  half  to  the  person  who  sues  for  it. 
A  proviso  was  added,  allowing  persons  in  possession,  by  taking  the 
yearly  profits,  to  buy  any  pretenced  title  or  right  of  any  other 
person.  Maintenance  of  any  suit,  embracery  of  jurors,  of  sub- 
ornation of  witnesses,  are  severally  punished,  in  addition  to  the 
penalty  of  former  statutes,  with  a  forfeiture  of  £10,  half  to  the  king 
and  half  to  the  party  suing,  which  must  be  within  a  year.  The 
buying  of  pretenced  titles  had  grown  more  frequent  since  uses  had 
become  so  common,  and  thus  gave  occasion  to  this  statute. 

Cheating  was  at  common  law  an  offence  punishable   by  fine, 

Cheating  by  false  imprisonment,  and  pillory.     Some  new  provisions 

tokens.         are  made  by  stat.  33  Henry  VIII.,  c.  1,  respecting 

one  species  of  it  (a).     This  statute  ordains,  that  if  any  one  falsely 

and  deceitfully  obtain,  or  get  into  his  hands  or  possession,  any 

money,  goods,  chattels,  or  other  things  of  another  person,  by  colour 

v.  Watson,  8  M .  #■  W.,  69).  The  essence  of  the  common-law  offence  of  maintenance 
consists  in  the  criminal  intention  with  which  the  act  is  done  ;  so  that  when  several 
persons,  against  all  of  whom  a  general  claim  is  put  forward  by  a  third  party,  enter 
into  an  agreement  to  uphold  each  other  in  resisting  that  claim,  it  is  not  an  act  of 
maintenance  if  they  did  so  under  the  bona  fide,  though  erroneous,  belief,  that  they 
were  uniting  in  the  defence  of  a  common  interest  (Findon  v.  Parker,  11  M.  $/•  W., 
675).  It  was  there  said,  a  landlord  may  assist  his  tenant  in  resisting  a  claim  of 
tithes  in  kind,  without  rendering  himself  guilty  of  maintenance.  If  a  man  walking 
in  the  street  were  to  see  a  poor  person  very  much  oppressed  and  abused,  and  without 
any  power  of  redress,  and  were  to  furnish  that  poor  person  with  money  to  enable 
him  to  procure  the  assistance  of  an  attorney,  in  order  to  have  his  wrongs  righted, 
and  doing  so  without  any  intention  of  oppressing  others,  or  stirring  up  litigation,  he 
would  not  be  guilty  of  maintenance  [Ibid.) 

(a)  This  statute,  the  original  of  the  acts  as  to  false  pretences,  was  superseded  by 
the  30  George  II.,  c.  xxiv.,  which,  however,  applied  only  to  money  or  goods;  and  to 
have  constituted  an  offence  within  the  30  George  II.,  c.  xxiv.,  money  or  goods  must 
have  been  obtained  by  a  false  pretence  with  an  intention  to  defraud  ;  but  the  pre- 
tence might  have  related  to  a  future  transaction  (Rex  v.  Young,  1  Leach,  C.  ft,  505  • 
2  East,  P.  ft,  828,  833 ;  3  T.  R.,  98).  Bank-notes  were  not  money,  goods,  wares  &c.' 
within  the  meaning  of  30  George  II.,  c.  xxiv.  (Rex  v.  HUl,  R.  &  R.  C.  ft,  190).  '  But 
by  the  7  and  8  George  IV.,  c.  xxix.,  s.  53,  extended,  30  George  II.,  c.  xxiv.,  to  per- 
sons obtaining,  by  false  pretences,  any  valuable  security.  Obtaining  the  goods  of  a 
tradesman  under  a  false  pretence  of  being  sent  for  them  to  show  a  customer  is  fraud 
and  not  felony  (Rex  v.  Cockwaine,  1  Leach,  ft  ft,  498).  There  might  be  a  sufficient 
false  pretence  within  30  George  II.,  c.  xxiv.,  by  the  acts  and  conduct  of  the  party 
without  any  verbal  representations  of  a  false  and  fraudulent  nature  (Rex  v.  Freeth 
R.  &  R.  ft  ft,  127).  A  pretence  that  a  person  would  do  an  act  which  he  did  not 
mean  to  do  (as  a  pretence  to  pay  for  goods  on  delivery),  was  not  a  false  pretence 
within  the  30  George  II.,  c.  xxiv.,  B.  1  (Rex  v.  OoodhaU,  R.  &  R.  C.  ft,  461 ;  2  Rws 
ft  &  M.,  300).  If  the  owner  of  goodB  had  been  induced  to  part  wi'th  them  by  a 
fraudulent  representation,  it  was  not  felony  in  the  person  so  obtaining  them  (Rex  v 
Adams,  R.  &  R.  ft  ft,  225 ;  2  Ruts,  ft  &  M.,  160).    If  there  was  a  plan  to  cheat  a 
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and  means  of  any  false  token,  or  counterfeit  letter  made  in  another 
man's  name  (a),  and  shall  be  convicted  thereof  by  witnesses  before 
the  chancellor,  or  by  examination  of  witnesses,  or  confession  in  the 
Star  Chamber,  or  before  the  justices  of  assize  of  the  peace,  or  by 
action  in  any  court  of  record,  he  shall  suffer  any  corporal  pain 
(except  death)  which  shall  be  adjudged.  It  should  seem  that  no 
alteration  was  made  by  this  statute  in  the  offence,  which  remains 
as  at  common  law ;  only  the  jurisdiction  over  it  was  extended,  and 
the  power  of  punishing  enlarged.  Justices  of'  assize  and  of  the 
peace  are  authorised  by  process,  or  otherwise,  to  cause  persons 
suspected  of  this  offence  to  be  taken  and  kept  till  the  assizes  or 
sessions. 

Among  the  penal  laws  of  this  king  we  find  some  restrictions 
imposed  upon  certain  diversions  with  a  more  strict  . 

hand  than  the  legislature  had  applied  in  any  former  amins- 
time.  Gaming  and  the  killing  of  game  were  the  objects  of  several 
acts  of  parliament.  The  two  acts  that  aimed  directly  at  the  latter 
were  intended  rather  for  repressing  the  depredations  of  those  who 
have  since  been  called  poachers,1  than  to  circumscribe  the  amuse- 
ment of  the  sportsman.  By  stat.  14  and  15  Henry  VIII.,  c.  10,  no 
person,  of  whatsoever  estate,  degree, or  condition,  was  to  trace,  destroy, 
or  kill  any  hare  in  the  snow ;  justices  of  peace  in  their  sessions, 
and  stewards  of  leets,  had  authority  to  inquire  of  such  offenders, 
and  to  fine  them  6s.  8d.  for  every  hare  killed.  The  stat.  25  Henry 
VIII.,  c.  11,  was  for  the  protection  of  wild-fowl,  which  used  to  be 

man  of  his  property,  under  colour  of  a  bet,  and  he  part  with  the  possession  only  to 
deposit  a  stake  with  one  of  the  confederates,  the  taking  bv  such  confederates  would 
be  felonious  (Rex  v.  Robson,  R.  &  R.  C.  V.,  413  ;  2  Russ.  C.  <£•  M.,  123).  To  obtain 
property  from  another  by  the  practice  of  ring-dropping  was  felony,  if  the  jury  found 
it  was  obtained  under  a  preconceived  design  to  steal  it  (Rex  v.  Patch,  1  Leach,  ft  ft, 
238  ;  2  East,  P.  ft,  678 :  S.  P.  Rex  v.  Marsh,  1  Leach,  C.  C,  345).  It  was  a  false 
pretence  if  a  carrier  obtain  the  carriage-money  by  pretending  to  hove  delivered  the 
goods  and  lost  the  bailee's  receipt  for  them  (Rex  v.  Airey,  2  East,  P.  ft,  831 ;  2  East, 
30).  The  stat.  7  and  8  George  IV.  wholly  repeals  the  stat.  33  Henry  VIII.,  c.  i., 
and  52  George  111.,  c.  Ixiv. ;  and  also  repeals  so  much  of  the  stat.  30  George  II.,  c. 
xxiv.,  as  relates  to  this  sulject;  and  so  much  of  the  hard-labour  act,  3  George  IV., 
c.  cxiv.,  as  relates  to  hard  labour  for  this  offence ;  but  this  last  is  in  effect  re-enacted  in 
the  7  and  8  George  IV.,  «.  xxix.  There  is  a  close  connexion,  though  at  the  same  time 
a  clear  distinction,  between  the  crimes  of  forgery  and  false  pretences.  Every  forgery 
is  a  false  pretence  in  a  certain  sense,  but  a  false  pretence  is  not  necessarily  a  forgery, 
and  is  indeed  very  distinct  therefrom. 

(a)  The  old  statutes  on  the  subject  of  forgery  related  to  deeds.  These  and  other 
more  ancient  statutes  on  the  subject  werj  .  uperseded  by  the  7  George  II.,  c.  xxii., 
and  c.  xxv.,  which  made  forgery  of  notes  for  payment  of  money  in  warrants  or 
orders  for  the  delivery  of  goods,  &c„  a  capital  offence,  but  only  applied  when  the 
forgery  was  in  the  name  of  the  person  who  bad  authority  to  order  the  delivery,  and 
not  therefore  to  order  in  the  name  of  customer  (Rex  v.  Mitchell.  2  Kast,  P.  ft,  936  ; 
Rex  v.  Williams,  1  Leach,  C.  C,  114  ;  2  East,  P.  C,  937).  These  acts,  however,  were 
repealed  by  11  George  IV.  and  1  William  IV.,  c.  xi.,  which  remedied  these  and  other 
defects;  and  while  the  pi  nalty  was  mitigated,  the  offence  was  extended  to  almost 
any  forgery  of  an  instrument  or  writing,  by  means  of  which  money  or  anything  of  value 
was  obtainable.  If,  however,  the  money  or  goods  are  obtained,  not  by  virtue  of  an 
assumed  order  or  warrant,  but  on  the  faith  of  a  representation  in  the  writing,  then 
it  is  a  false  pretence,  not  a  forgery. 

1  Vide  ante,  vol,  iii.,  215. 
VOL.  III.  T 
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taken  while  the  old  were  moulting,  and  while  the  young  were  not 
able  to  fly.     To  prevent  this,  it  was  ordained,  that  between  the 
last  day  of  May  and  of  August,  none  should  take  wild-fowl  in  nets, 
or  other  engines,  on  pain  of  a  year's  imprisonment,  and  fourpence 
fine  for  every  fowl,  to  be  inquired  of  by  justices  of  the  peace.    There 
was  a  proviso,  that  any  gentleman,  or  other  who  can  spend  forty 
shillings  per  annum  of  freehold,  might  hunt  and  take  them  with 
spaniels,  without  using  any  net  or  engine,  except  it  was  a  long- 
bow (a).     There  were  penalties  also  on  those  who  took  their  eggs. 
This  exception  in  favour  of  the  long-bow  was  in  the  same  spirit 
which  the  legislature  manifested  in  the  last  reign  and  in  this,  by 
several  provisions  made  before  and  after  this  act.     This  martial 
weapon,  which  the  English  archers  were  so  famous  for  managing, 
had  lately  been  going  out  of  repute ;  and  cross-bows  and  hand-guns 
were  now  the  fashionable  instrument,  whether  for  diversion  or  use. 
These  new-invented  weapons,  from  their  commodious  form,  had 
been  applied  to  the  destruction  of  game,  which  was  an  additional 
reason  for  endeavouring  to  discourage  them,  and  to  bring  the  long- 
bow again  into  vogue.     To  effect  this,  several  acts  were  made,  , 
which,  by  a  side-wind,  became  in  effect  so  many  game-laws.     In 
the  preamble  of  stat.  19  Henry  VII.,  c.  4,  the  unlawful  application 
of  the  cross-bow  to  kill  the  king's  deer,  and  the  universal  disin- 
clination to  use  the  long-bow,  that  had  made  us  once  so  formidable 
to  our  enemies,  is  very  strongly  and  feelingly  stated  ;  and  it  is  there 
enacted,  that  no  person,  without  the  king's  special  license,  under 
his  placard,  signed  and  sealed  with  his  privy-seal  or  signet,  should 
occupy  or  shoot  in  any  cross-bow  (unless  he  shot  out  of  a  house  for 
defence  thereof),  except  he  be  a  lord,  or  have  lands  of  freehold  of  two 
hundred  marks  per  annum, on  pain  of  forfeiting  it,  with  its  apparel,  to 
anyperson  who  would  take  it.   By  stat.  3  Henry  VIII., c.  13, the  quali- 
fication was  raised  to  three  hundred  marks,  and  all  licenses  granted 
before  that  act  are  declared  void.  Hitherto  the  statutes  were  confined 
to  cross-bows;  but  stat.  6  Henry  VIIL,  c  13,  prohibited  shooting 
either  in  cross-bows  or  hand-guns,  which  latter,  probably,  were  just 
come  into  fashion  ;  besides. forfeiture  of  the  instrument,  there  was 
a  penalty  of  £10 ;  no  man  was  to  keep  such  instruments  in  his  house 

(a)  Since  this  time,  and  in  our  own  age,  statutes  have  passed  wit'i  the  twofold 
object  of  imposing  a  qualification  for  sporting,  and  of  protecting  the  risrht  of  sport- 
ing. The  game  act,  1  and  2  William  IV.,  c.  xxxii,  requires  certificates  to  quality 
a  person  for  Bporting,  and  gives  magistrates  summary  power  of  convicting  sum- 
marily for  unlawful  sporting  or  pursuit  of  game.  The  construction  of  this  statute, 
however,  has  been  pervaded  by  the  general  principle  applicable  to  all  such  statutes, 
that  they  are  for  the  protection  of  undoubted  right,  not  the  determination  of  ques- 
tions of  disputed  right.  By  that  statute  it  is  provided,  "that  any  person  charged 
with  any  such  trespass  shall  be  at  lil  ert.y  to  prove,  by  way  of  defence,  any  matter 
which  would  have  been  a  defence  to  an  action  at  law  for  such  trespass."  And  if  at 
the  hearing  before  the  justices,  a  bond  fidt  claim  of  title  to  the  land  is  set  up  on 
behalf  of  the  defendants,  the  proviso  in  stat.  1  and  2  William  IV.,  c.  xxxii.,  s.  30, 
does  not  give  justices  jurisdiction,  upon  a  charge  of  trespass  in  pursuit  of  game,  to 
determine  a  claim  to  title  of  land  against  the  wish  of  the  defendants  {.Reg.  v.  Grid* 
land,  1  E.&  £.,  853;  27  L.  J.,  124,  Q.B.;  3  Jur.,  1213). 
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on  pain  of  imprisonment,  and  a  penalty  of  £10.  All  placards  were 
declared  void,  and  the  offence  was  to  be  examined  before  the  council, 
as  well  as  before  justices  of  the  peace.  By  stat.  14  and  15  Henry 
VIII.,  c.  7,  the  qualification  .was  lessened  to  £1U0'  per  annum  in 
a  man's  own  right,  or  the  right  of  his  wife ;  and  the  penalty  was 
lowered  to  forty  shillings.  All  placards  were  declared  void.  Some 
small  variation  was  made  in  this  regulation  by  stat.  25  Henry.  VIII., 
c.  17.  This,  like  the  former  acts,  declared  void  all  former  placards. 
These  were  followed  by  statute  33  Henry  VIII.,  c.  6,  which  re- 
pealed all  the  former  laws,  and  is  the  principal  act  upon  this  sub- 
ject. The  chief  regulations  of  this  act  were  these  :  the  prohibited 
instruments  here  mentioned  are  the  cross-bow,,  hand-gun,  hagbut, 
or  demihake ;  and  they  were  not  to  be  used  or  kept  under  penalty 
of  £.10,  unless  by  a  person  having  £1(10  per  annum  (a).      But 

(a)  Upon  this  statute  arose  the  first  case  upon  that  most  important  question, 
which  from  that  time  to  the  present,  has  been  the  subject  of  constant  doubt,  How 
far  the  co  irt  of  kind's  bench,  oa> certiorari,  habeas  corpus,  or  otherwise,  can  examine 
into  a  summary  conviction  by  a  magistrate  ?  In  that  case,. a  sheriff-bailiff*  going  to 
arrest  tit  John  of  Bedfordshire,  because  he-  feared  resistance,  brought  with  him  a 
darge,.  a  sort  of  firearm,  an  1  St,  John,  who  was  a  justice  of  the  peace,  being 
apprised  of  this,  sent  a  constable  to  arrest  him,  and  bring  him  before  him  ;  and 
upon  "  examination  of  the  matter,"  convicted  him,  and  committed  him  for  non- 
payment of  the  fine.  Somehow  or  other  it  is  not  said  how  the  matter  came  into  the 
king's  bench  ;  and  it  was  objected  that  a  dag>re  was  not  within  the  act ;  but  it  was 
resolved  that  it  was.  But  it  wai  resolved,  for  another  cause,  that  the  carrying  of 
the  dagge  was  uot  prohibited  by  the  act;  for  the  sheriff  or  any  of  his  ministers,  for 
thebetter  execution  of  justice,  may  cirry  with  them  hand-guns  or  any  other  weapons, 
ami  the  same  was  not  resi  rained,  by  the  general  prohibition  of  the  act.  And  (though 
this  is  all  that  is  stated)  it  is  to  be  inferred  that  the  conviction  was  in  some  way  set 
a3id'e  or  got  rid  of  (St  John's  Case,  Coke's  Rep.,  7"2).  Now,  it  is  manifest  from  this 
case,  that  the  court  of  kind's  bench  considered  it  clearly  had  jurisdiction  to  enter 
into,  the  ease  on  it.s  merits — not,  indeed,  to  enter  into  any  disputed  question  of  fact, 
but  Into  anv  in  xed  question  of  law  and  fact  arising  upon  admitted  facts  ;  as,  for  in- 
stance, whether  the  dajge  was  a  weapon  within  the  act;  and;  still  more,  into  any 
question  of  law  arising  on  the  facts:  as,  whether  the  carrying  of  it  by  a  sheriff- 
o  fieer  was  witain  tlu  mischief  or  spirit  of  the  act,  as  it  was  within  its  letter  and  its 
terms.  And  it  is  conceived  that  this  was  most  clearly,  good  law,  and  that  all  subse- 
q  lent  decisions  contrary,  thereto  are  clearly  bad  law,_and  have  proceeded  upon  an 
obvious  canlusion  between  a  question  ot  disputed  fact  and  a  mixed  question  of  law 
and  fact  arising  upon,  undisputed  facts.  For  the  province  of  a  justice  of  the  peace, 
in  the  exercise  of  their  .summary  jurisdiction  under  these  statutes, .  is.  analogous  to 
that  of  a  jury,  whose  province  is  only  dii-puted  questions  of  fact — at  all  events  in 
civil  cases ;  g.j  that  it  has  always  been  a  principle  of  law,  that  if  the  facts  are  not  in 
dispute,  their  legal  effect  is  for  the  court ;  whence  it  is  that  the  judge  may  direct  a 
verdict  and  enter  it  if  the  jury  will  not  give  it ;  and  he  can  be  compelled  to  do  this 
by  a  bill  or  exceptions;  and,  on  the  other  hand,  the  jury  are  virtually  compellable, 
by  tie  tenor  of  the  penal  procedure  by  attaint,,  to.  return  penal  verdicts  when  the 
jud.'e  so  far  double  I  of  the  law  as  to  be  unwilling  to  direct  a  verdict,  or  to  return  a 
verdict  in  deferenc;  to  his  direction  if  he  did.  direct  it.  And  one  of  the  great  uses 
and  o  jects  of  a,  special  verdict  (as  was  often,  said  in  this  reign)  was  to  relieve  the 
jury  from  this  liability.  By  an  obvious  analogy,  it  would  be  in  favour  of  justices  of 
the  piajs  to- review  their  decisions  :  and  hence,  at  a  later  period,  it  was  held  in  a 
case  wh  u'e  omm  ssioners  had  adjudged  bad.  wines,  to.be  strong  waters,  that  their 
adjudication  wari.iuvalid.  And  Lord  Hale  said  :  ''  The.ease  of  a  justice  of  the  peace 
coin-is  fully  up  to  tais  ;  for  the  justice  had.ajurisdiction,  buthe  kept  not  within  it, 
and  it  w.mld  !>•  mischievous  if  the  subject  111  such  a  case  had  no  remedy"  (Perry  v. 
Huntington,  Htr  Irons,  480).  In  a  still  later  case,  the  authority  of  St  John's  case  was 
uphold' by  Holt  U..J.  (Burn-aby's  Case.  3  Salk.,  217).  In  that  case,  on  a  conviction 
uader  a  penal  statute  fur  cutting  trees,  it  was  insisted,  upon  certiora,  that  the  case 
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hand-guns  that  were  not  full  a  yard  in  stock  and  gun,  and  hagbuts 
and  demihakes  not  being  three-quarters  of  a  yard,  were  forbid  to 
all  persons  under  pain  of  £10  ;  and  persons  having  £100  per 
annum  might  take  such  short  instruments,  or  any  cross-bo  ws,_  from 
persons  who  had  them.  This  act  contains  a  number  of  provisions 
too  long  to  enumerate.  Among  others  one  was  that  all  placards 
should  in  future  be  void.  Lords  and  gentlemen,  and  inhabitants 
of  cities  and  towns,  might  shoot  at  butts  or  banks  with  hand-guns 
of  a  proper  length. 

Thus  far  provision  was  made  for  prohibiting  the  new-invented 
weapons.  Meantime,  the  legislature  did  not  neglect  to  make  regu- 
lations for  encouraging  the  exercise  of  the  long-bow.  As  the  for- 
mer course  of  acts  had  an  eye  to  the  unlawful  destruction  of  the 
game,  the  latter  kept  in  view  the  many  unlawful  games  in  which 
the  people  indulged  themselves  in  preference  to  that  of  shooting  in 
the  long-bow :  so  that  as  the  former  were  a  species  of  game-laws, 
the  latter  were  acts  against  gaming.  The  first  of  these  acts  was 
statute  3  Henry  VIII.,  c.  3,  which  act  was  made  perpetual,  and 
the  policy  of  it  pursued  by  statute  6  Henry  VIII.,  c.  2 ;  but  both 
these  were  repealed  by  statute  33  Henry  VIII.,  c.  9.  This  act  is 
still  in  force,  and,  as  it  contains  more  general  and  effective  provi- 
sions than  any  later  statute  for  suppressing  public  gaming-houses, 
it  is  particularly  worthy  of  notice. 

This  act  purports  to  be  made  in  consequence  of  the  complaint 
and  petition  of  the  bowyers,  fletchers,  stringers,  and  arrow-head 
makers;  and  it  enacted,  that  every  person,  not  being  lame  or 
decrepid,  within  the  age  of  sixty  (except  spiritual  persons,  the 
judges  and  justices  of  assize),  should  use  and  exercise  shoot- 
ing in  long-bows,  and  have  a  bow  and  arrows  continually  in  his 

did  not  really  come  within  the  act,  as  the  defendant  was  a,  gentleman  of  property, 
and  claimed  title,  and  the  provision  of  the  act  was  wilful  mischief  by  mean  people. 
The  court  said,  that  if  the  matter  was  within  the  jurisdiction  of  the  magistrates, 
their  decision  could  not  be  questioned  ;  but  Holt,  C.  J.,  said  it  must  have  been  done 
in  St  John's  case ;  for  otherwise  the  point  as  to  the  "  dagge  "  could  not  have  arisen. 
However,  the  conviction  was  reversed  for  a  mere  formal  cause  ;  and  this  was  the 
beginning  of  a  series  of  pestilential  decisions,  setting  aside  convictions  for  mere 
formal  flaws,  and  refusing  to  disturb  them  though  flagrant  violations  of  the  spirit 
of  the  law.  But  as  Salkeld  :  quaere  if  the  justice  proceeds  without  ground,  and 
makes  a  good  order  ? — for  the  king's  bench  is  not  judge  of  the  fact,  but  of  the  rase 
upon  the  fact  (1  SaUc.,  181).  This,  it  is  conceived,  is  the  true  principle  ;  and  if  so, 
then  the  king's  bench,  when  the  facts  are  not  in  dispute,  should  adjudge  upon  the 
merits.  Whenever  an  act  of  parliament  creates  an  offence,  and  is  silent  on  the  man- 
ner of  trying  it,  it  shall  be  understood  to  be  a  trial  by  jury,  according  to  Magna 
Charta  (Rex  v.  Sturnet/,  7  Mod.,  99).  Proof  allowable  by  common  law  is  verdict 
by  twelve  men  (Constable's  Case,  Coke's  Reps.,  108).  So  in  every  contract  condi- 
tioned for  proof,  without  excluding  trial  by  jury  tha1,  shall  be  implied,  and  proof 
be  in  an  action  ;  for  as  it  is  limited  to  proof  generally,  it  ousrht  to  be  by  jury, 
which  is,  by  the  law  of  the  land,  the  proper  trial  of  things  in  controversy  be- 
tween men  (Trover,  Sed.,  57  ;  Oliver  Webb  v.  Bracton,  2  Sed.,  48  ;  Gilpin's  Case 
Morr.,  845).  The  most  sufficient  proof  in  law  is  by  a  jury  (Perhues,  a.  791  ; 
Butcher  v.  Vale,  1  Sed.,  313).  Where,  however,  a  statute,  33  Henry  Vill.,  c.  vi.' 
provides  that  a  matter  shall  be  in  due  examination  and  proof  before  a  justice  of 
the  peace,  that  means  trial,  not  by  a  jury,  but  by  the  justices,  on  proof  (Anon. 
Vent,  33). 
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house  for  that  purpose.  Fathers  and  governors  of  those  of  tender 
age  were  to  teach  them  to  shoot,  having  for  every  male  child  of 
seven  years  old  in  his  house,  till  he  was  seventeen,  a  bow  and  two 
shafts,  to  induce  him  to  learn.  Where  such  young  people  were 
servants,  their  masters  were  to  abate  out  of  their  wages  the  price 
of  such  bows  and  arrows.  After  seventeen  years,  such  young  per- 
sons were  to  provide  themselves  with  a  bow  and  four  arrows.  If 
any  father,  or  master  of  a  family,  or  servant,  failed  herein,  he  was 
to  forfeit  six  shillings  and  eightpence.  These  provisions  are  fol- 
lowed by  several  about  building  butts,  the  prices  of  yew,  and  other 
bows ;  and  all  breaches  of  these  regulations  were  made  cognizable 
by  the  justices  in  sessions  and  stewards  in  their  leets. 

These  are  followed  by  the  regulations  about  unlawful  games, 
which  are  as  follow :  No  person,  by  himself  or  his  servants,  or 
other. person,  for  his  gain,  livery,  or  living,  was  to  keep,  have,  hold, 
occupy,  exercise,  or  maintain  any  common  house,  alley,  or  place  of 
bowling,  coyting,  cloysh-cayls.  half-bowl,  tennis,  dicing-table,  or 
carding,  or  any  other  manner  of  game  prohibited  by  any  statute 
heretofore  made,  or  any  other  unlawful  game  hereafter  to  be 
invented,  on  pain  of  forfeiting,  for  every  day  of  keeping  such 
place,  or  suffering  such  game,  forty  shillings ;  and  every  person 
using  and  haunting  such  houses  and  plays,  and  there  playing,  for 
every  time  six  shillings  and  eightpence.  Every  placard  to  keep  a 
common  gaming-house  contrary  to  this  act,  was  to  specify  the 
game  and  persons  to  play  at  it,  or  was  to  be  void ;  and  persons 
obtaining  such  placard,  before  they  put  it  into  execution,  were  to  find 
sureties  not  to  use  the  placard  contrary  to  this  statute :  but  these 
placards  were  declared  void  by  a  subsequent  statute1  Justices, 
mayors,  and  other  head  officers  are  authorised  to  enter  into  houses 
where  games  are  suspected  to  be  exercised  contrary  to  this  act, 
and  to  arrest  the  keepers  and  persons  there  resorting,  and  keep 
them  in  prison  till  they  respectively  find  sureties  not  again  to 
offend.  Such  head  officers  are  directed  to  make  search  weekly, 
or,  at  furthest,  once  a  month,  for  such  houses ;  and  if  they  neglected 
for  a  month,  they  were  to  forfeit  forty  shillings.  No  artificer,  hus- 
bandman, apprentice,  journeyman,  labourer,  or  serving-man,  was 
to  play  at  tables,  tennis,  dice,  cards,  bowls,  or  any  other  unlawful 
game,  out  of  Christmas,  under  pain  of  twenty  shillings  for  every 
such  offence.  At  Christmas  they  were  only  to  play  in  the 
houses,  or  in  presence  of  their  masters.  None,  at  any  time,  were 
to  play  at  ball  in  open  places,  out  of  a  garden,  or  orchard,  under 
pain  of  six  shillings  and  eightpence.  All  leases  of  houses  where 
unlawful  games  were  exercised  are  declared  void.  There  are  two 
provisos  to  this  act ;  one  allowing  masters  to  license  their  servants 
to  play  at  cards,  dice,  or  tables,  with  them,  or  with  any  other 
gentleman,  in  their  master's  house  or  presence ;  the  other  allowed 
any  nobleman,  or  person,  having  £100  per  annum,  to  license  his 

1  Stat.  2  and  3  Philip  and  Mary,  u.  9. 
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servants,  or  family,  io  play  within  the  precinct  of  their  houses, 
gardens,  or  orchards,  at  cards,  dice,  tables,  bowls,  or  tennis.  All 
other  statutes  against  unlawful  games  were  repealed,  so  that  this 
act  became  the  code  of  law  upon  this  importarit  article  of  police. 

The  last  penal  law  made  in  this  reign  was  for  the  punishment 
of  an  offence  which  had  been  encouraged,  if  not  occasioned,  by  the 
many  bloody  laws  concerning  treason  which  had  gone  before  it ;  and 
may  be  reckoned  as  one  very  strong  instance  of  the  ill  consequences 
attending  a  multiplicity  of  penal  laws.  Many  evil-disposed  per- 
sons, availing  themselves  of  the  then  state  of  things,  when  almost 
every  public  offence  was  treason,  and  every  treason  was  infallibly 
punished  as  the  law  directed,  had  endeavoured  to  bring  those  whom 
they  disliked  under  suspicions,  by  dropping  papers  conveying 
accusations  of  crimes  against  persons  by  name.  To  -repress  this 
abominable  practice,  it  was  by  stat.  37  Henry  VIII.,  c.  10,  ordained 
to  be  felony  without  clergy  for  any  person  to  make,  or  cause  to  be 
made,  a  writing  comprising  a  charge  of  treason,  and  to  leave  it  in 
an  open  place  where  it  might  be  found,  unless  the  party  so  doing 
subscribed  his  name  to  it,  and  within  twelve  days  appeared  in  per- 
son before  the  king  or  his  council,  and  there  affirmed  the  truth 
thereof,  and  did  his  endeavours  to  prove  it.  A  provision  of  this 
kind  was  never  more  necessary  than  at  this  period  ;  although  the 
act  did  not  quite  discountenance  this  mode  of  information,  it  in- 
flicted a  proper  punishment  on  -the  worst  species  of  it.  In  punish- 
ing with  death  those  who  so  insidiously  endangered  the  lives  of 
others,  this  act  so  far  pursued  the  spirit  of  our  old  law,  which  ad- 
judged to  death  such  perjured  persons  as,  by  their  false  oaths,  had 
effected  the  conviction  and  execution  of  an  innocent  man.1 

The  remaining  statutes  of  this  reign  which  any  way  affected  our 
criminal  jurisprudence  are  such  as  were  contrived  to  bend  and 
accommodate  the  proceedings  at  common  law,  so  as  to  facilitate 
the  trial  and  insure  the  punishment  of  offenders ;  such  as  extended 
the  common  law  trial  to  cases  which  were  before  cognizable  by 
another  rule  of  determination ;  such  as  instituted  or  altered  some 
new-invented  tribunals  of  criminal  justice ;  and.  lastly,  those  that 
deprived  many  offenders  of  the  benefit  of  clergy  and  sanctuary. 

The  first  act  that  made  any  change  in  the  course  of  criminal 
prosecutions  is  stat.  3  Henry  VIII.,  c.  12.  Complaint  had  been 
made  that  sheriffs  and  other  officers  returned  jurors  for  the  king, 
who  would  readily  perjure  themselves  for  oorrupt  purposes.  To 
remedy  this,  power  was  given  to  justices  of  gaol-delivery,  and  of 
the  peace,  to  reform  the  pannel,  by  putting  in  and  taking  out  of 
names :  this  was  confined  to  juries  that  were  to  inquire  for  the 
king.  The  next  was  stat.  4  Henry  VIII.,  c.  2,  which  has  been  be- 
fore mentioned  as  taking  away  clergy  from  certain  offences.  The 
second  clause  of  that  act  was  pointed  against  an  abuse  of  the  plea 
of  sanctuary,  when  felons  used  to  allege  that  they  bad  been  taken 

1  Vide  ante,  vol.  ii.,  u.  xi. 
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out  of  a  privileged  place  in  some  foreign  county,  in  order  to  delay 
the  trial,  which  by  law  ought  to  be  in  such  alleged  county.  To 
prevent  this,  it  was  ordained  by  this  act,  that  such  foreign  pleas 
should  be  tried  by  the  jury  of  the  county  that  was  to  try  the  felony. 
This  act  was  temporary,  and  having  expired  by  the  meeting  of  a 
new  parliament  in  the  7th  of  the  king,  was  revived  and  made  per- 
petual by  stat.  22  Henry  VIII.,  c.  2.  Another  device  to  elude  justice 
was,  for  murderers  and  felons,  upon  untrue  suggestions,  to  remove 
themselves  and  their  indictments  before  the  king's  bench,  which 
could  not  afterwards  remit  them  into  the  county,  till  stat.  6  Henry 
VIII. ,  c.  6,  gave  the  court  that  authority  to  remand  both,  and  to 
command  the  justices  of  gaol-delivery,  of  the  peace,  or  other,  as 
the  case  might  be,  to  proceed  thereon.  By  stat.  23  Henry  VIII., 
c.  13,  the  challenge  of  a  juror,  in  trials  of  murder  and  felony  in 
cities  and  towns  corporate,  for  want  of  freehold,  was  taken  away. 

After  so  far  deviating  from  the  old  rule  which  governed  trials 
as  to  make  an  incidental  circumstance  triable  in  a  Trial  ot  trea. 
foreign  county,  the  parliament  ventured  further,  and  son  committed 
made  offences  committed  in  one  county  and  place  triable  m  Wales ; 
in  another.  To  remedy  the  disorders  following  from  the  relaxed 
state  of  the  judicial  economy  in  Wales  and  its  marches,  it  was 
enacted,  as  has  been  related,  by  stat.  26  Henry  VIII.,  c.  6,  among 
other  regulations  for  the  reformation  of  judicature  there,  that 
coiners  and  felons  within  any  lordship  marcher  of  Wales  should  be 
tried  in  the  next  English  county  ;  and  when  these  lordships  were 
divided  into  counties  by  stat.  34  and  35  Henry  VIII.,  c.  26,  it  was 
declared1  that  this  provision  should  still  continue  in  force.  In  the 
meantime,  it  had  been  enacted  by  stat.  32  Henry  VIII.,  c.  4,  that 
all  treasons,  and  misprisions  of  treason,  committed  within  the 
principality  of  Wales  and  its  marches,  or  wheresoever  the  king's 
writ  runneth  not,  should  be  tried  by  a  commission  of  oyer  and 
terminer  wheresoever  the  king  shall  appoint. 

The  policy  of  trying  treasons  in  any  county  that  the  king  should 
please  to  appoint,  had  been  first  begun  by  stat.  26  and  committed 
Henry  VIIL,  c.  13,  which  enacted,  that  any  offence  out  of  the 
made  treason  by  that  act,  or  that  was  before  held  realm- 
treason,  committed  out  of  the  limits  of  the  realm,  in  any  outward 
parties,  shall  be  inquired  of  in  such  county  of  the  realm,  and  be- 
fore such  persons  as  it  should  please  the  king  to  appoint  by  com- 
mission ;  and  to  enforce  this  new  method  of  proceeding,  it  was  also 
enacted  that  process  of  outlawry  against  offenders  in  treason  being 
resident  out  of  the  realm,  or  in  any  parts  beyond  the  seas,  at  the 
time  of  the  outlawry  pronounced,  should  be  as  good  and  valid  as 
if  they  were  within  the  kingdom  at  the  time.  The  provision  of 
this  act  was  extended  by  stat.  35  Henry  VIIL,  c.  2  (a),  to  offences 

(o)  The  statute  land  Philip  and  Mary,  o.  x.,  that  trials  in  treason  shall  be  accord- 
ing to  the  course  of  the  common  law,  did  not  take  away  the  force  of  this  stat.  35 

» Sect.  85. 
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hereafter  to  be  made  or  declared  treason,  misprision,  or  conceal- 
ment of  treason  ;  and  it  was  added  also  by  this  last  statute  that 
peers  should,  notwithstanding,  be  tried  by  their  peers  in  this  case, 
as  well  as  in  others,  lest  the  novelty  of  this  proceeding,  enacted 
generally,  should  be  considered  as  so  far  excluding  peers  from  their 
common  law  trial. 

We  here  see  the  steps  the  legislature  made  in  the  introduction 
of  this  novelty  of  foreign  trials.  First,  coining  and  felonies  com- 
mitted in  Wales  and  the  marches  were  to  be  tried  in  the  next  Eng- 
,  lish  county,  by  stat.  26  Henry  VIII.  Next,  in  the  same  year,  it 
was  ordained  that  treasons  committed  out  of  the  realm  might  be 
tried  in  any  county.  About  six  years  afterwards,  it  was  enacted 
by  stat.  32  Henry  VIII.  that  treasons  committed  in  Wales  should 
be  inquired  of  in  any  county  ;  and  now,  in  the  next  year,  we  find 
two  statutes  which  directed  that  treasons  or  murders  done  within 
the  realm  might  be  tried  in  any  county  the  king  should  please  to 
appoint.  The  next  to  these  is  stat.  33  Henry  VIII.,  c.  20,  concern- 
ing trials  of  lunatics  who  had  committed  treason,  of  which  we  shall 
say  more  hereafter.  After  this  is  chap.  23  of  the  same  statute, 
which  ordained  that  any  person,  being  examined  before  the  king's 
council,  or  three  of  them,  upon  any  treason,  misprision  of  treason, 
or  murder,  and  who  confessed  the  same,  or  was  violently  suspected, 
should  be  tried  by  a  commission  of  oyer  and  terminer  in  such  shire 
as  should  be  appointed  by  the  king.  In  such  trials  the  challenge 
of  a  juror  for  want  of  a  freehold  of  forty  shillings  a  year  was  taken 
away  ;  and  a  peremptory  challenge  was  for  the  future  to  be  allowed 
in  no  case  of  high  treason  or  misprision.  There  was  the  like  saving 
of  the  right  of  peers  in  this,  as  had  been  in  the  former  act. 

The  statute  for  the  trial  of  lunatic  traitors,  just  alluded  to,  has 
more  remarkable  circumstances  in  it  than  those  concerning  the 
locality  of  trial,  and  is  a  cruel  instance  of  the  anxiety  in  the 
government  that  no  offender  should  by  any  possibility  escape 
punishment.  It  directed  that  if  any  person  was  of  sound  memory 
when  examined  before  the  kings  council  on  a  charge  of  high 
treason,  and  after  his  examination  and  confession  thereof,  he  should 
happen  to  fall  to  madness  or  lunacy ; .  yet,  if  it  should  appear  by  the 
testimony  of  four  of  the  council  that  he  was  at  the  time  of  examina- 
tion of  sound  memory,  a  commission  of  oyer  and  terminer  might 
be  issued  into  any  such  shire  as  the  king  pleased,  where  the  offender 
was  to  be  indicted  and  arraigned  in  his  absence,  witnesses  heard, 
verdict  found,  judgment  passed,  and  the  party  to  be  executed 
thereon,  as  if  the  proceeding  had  been  in  his  presence. 

If  the  simplicity  and  moderation  of  our  old  law  was  violated  by 
the  many  new-fangled  treasons  and  other  penalties  enacted  in  this 
reign,  the  candour  of  the  ancient  method  of  trial  was  not  less  de- 
Henry  VIII.,  c.  ii.,  for  trial  of  treason  committed  beyond  seas,  for  that  were  not.  triable 
anywhere  at  common  law.  But  it  took  away  the  force  of  the  stat.  33  Henry  VIII. 
as  to  trial  in  a  foreign  county.  But  the  statute,  as  it  should  seem,  was  only  to  take 
away  the  force  of  the  stat.  5  Edward  VI.,  c.  xi.,  for  the  two  accusers  (Dyer's  Reps.,  33). 
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stroyed  by  the  extravagant  innovation  of  this  statute  ;  nor  was  that 
which  we  mentioned  next  before  very  compatible  with  the  original 
notion  upon  which  the  trial  by  jury  was  founded. 

These  last-mentioned  statutes,  as  they  took  away  some  of  the 
great  advantages  derived  from  the  trial  by  jury,  tended  to  restrain 
it ;  unlike  that  act  which  made  treasons  committed  out  of  the 
realm  capable  of  being  tried  by  a  jury  in  any  county,  which  so  fax 
contributed  to  impart  to  a  new  sort  of  offenders  the  benefit  of  this 
tribunal.  The  same  may  be  said  of  that  statute  which  Trial  of 
made  piracy  examinable  by  a  jury  in  a  proceeding  at  pistes, 
common  law.  This  act  was  made  in  the  following  year,  upon  the 
same  ideas,  and  with  the  same  designs. 

There  were  two  statutes  made  for  the  trial  of  pirates  and  robbers 
on  the  sea,  stat.  27  Henry  VIII.,  c.  4,  and  28  Henry  VIIL,  c.  15, 
containing  the  same  provisions  in  every  respect,  with  this  only 
difference,  that  the  former  allowed  three  of  the  commissioners  to- 
be  a  quorum,  the  latter  required  four.  All  piracy,  theft,  robbery, 
and  murder  upon  the  sea  were  heretofore  tried  before  the  admiral, 
his  lieutenant,  or  commissary,  according  to  the  course  of  the  civil 
law,  the  nature  of  which  is,  says  the  preamble  of  the  statute,  "  that 
before  any  judgment  of  death  can  be  given  against  offenders,  either 
they  must  plainly  confess  their  offence  (which  they  will  never  do 
without  torture  or  pains),  or  else  their  offence  be  so  plainly  and 
directly  proved  by  witnesses  indifferent,  such  as  saw  their  offence 
committed,  which  could  not  always  be  got,  either  because  they 
murdered  those  they  robbed,  or  the  parties  who  were  present  at  the 
fact,  being  seafaring  people,  were  continually  changing  place." 
These  are  the  reasons  stated  in  the  act  for  recurring  to  a  new  mode 
of  inquiry.  It  was  therefore  ordained  that  all  such  offences  done 
upon  the  sea,  or  in  any  haven,  river,  or  creek,  where  the  admiral 
pretends  to  have  jurisdiction,  shall  be  inquired  and  determined  in 
such  county  as  shall  be  limited  by  the  king's  commission,  as  if  the 
offence  had  been  committed  on  land.  These  commissions  are  to  be 
directed  to  the  admiral,  his  lieutenant,  deputy,  and  three  or  four 
such  other  substantial  persons  as  shall  be  named  by  the  lord  chan- 
cellor, authorising  them,  or  four  of  them  at  the  least,  to  hear  and 
determine  such  offences  after  the  common  course  of  the  laws  of  the 
realm,  in  cases  of  treason,  felony,  murder,  robbery,  and  confederacies 
committed  upon  land,  with  the  same  order,  process,  judgment, 
and  execution ;  and  persons  eonvicted  thereby  are  to  suffer  such 
pains  of  death,  loss  of  land,  goods,  and  chattels,  as  if  they  had  been 
attainted  and  convicted  of  any  treason,  felony,  or  robbery,  without 
benefit  of  clergy  or  sanctuary.  This  statute  gives  a  common  law 
trial  in  a  case  which  was  not  before  cognizable  thereby,  but  only 
by  the  civil  law.  Piracy  still  remains  an  offence  by  that  law,  as 
it  was  before  this  statute ;  but  it  is  now  subject  to  forfeiture  of 
lands  and  goods,  like  a  felony.  It  is  not  made  felony,  nor  has  it 
the  properties  of  felony.     There  is  no  corruption  of  blood,  nor  are 
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there  any  accessories  before  or  after  the  fact,  at  least  as  the  crime 
stood  upon  this  act,  though  alterations  to  that  effect  have  been 
made  by  later  statutes ; J  and  it  has  been  held  that  a  pardon  of 
all  felonies  does  not  pardon  piracy.2 

As  the  admiral  had,  by  the  common  law,  cognizance  of  crimes 
on  the  sea,  the  court  of  the  constable  and  marshal 3  heard  and 
determined  all  offences  committed  on  land  out  of  the  realm.  Both 
these  courts  proceeded  according  to  the  civil  law ;  and  the  new 
regulations  made  by  these  three  statutes  relating  to  piracy  and 
treasons  done  out  of  the  realm,  in  prescribing  these  new  modes  of 
trial,  so  far  extended  the  jurisdiction  of  the  common  law,  and 
have  therefore  been  held  not  to  be  repealed  by  stat.  1  Philip  and 
Mary,  which  ordained,  that  all  trials  for  treason  should  be  according 
to  the  due  order  and  course  of  the  common  law. 

There  was  a  new  criminal  court  erected  by  stat.  33  Henry  VIII., 
Trial  of  Hood-  c-  12,  to  be  held  before  the  lord  great  master,4  or  lord 
shed  in  the  steward  of  the  king's  household,  and  in  their  absence, 
palace.  before  the  treasurer,  comptroller,  and  steward  of  the 

Marshalsea,  or  two  of  them,  whereof  the  steward  of  the  Marshalsea 
was  to  be  one.  They  were  to  hear  and  determine  all  treasons, 
misprisions  of  treason,  murders,  manslaughters,  bloodsheds,  and 
malicious  strikings  by  reason  whereof  blood  was  shed,  within  any 
of  the  palaces  or  houses  of  the  king,  while  he  was  personally  resident 
there.  The  inquiry  was  to  be  by  a  jury  of  yeomen  officers  in  the 
cheque-roll.  The  punishment  of  malicious  striking  and  bloodshed 
was,  that  the  right  hand  should  be  struck  off  (a)  ;  and, "  for  a  declara- 
tion of  the  solemn  and  due  circumstance  of  the  execution,"  as  the 
statute  says,  it  assigns  some  part  in  this  bloody  rite  to  almost  every 
officer  in  the  household  ;  which  is  said  by  the  act  to  have  been  a 
ceremony  of  long  time  used  and  accustomed.  It  probably  was  so ; 
for  the  ceremonial  seems  to  outdo  even  all  the  exquisiteness  of  penal 
legislation  which  we  have  before  related  in  this  remarkable  reign. 
The  act  directs,  with  great  precision,  that  the  serjeant- surgeon  is 
to  be  present  to  sear  the  stump  when  the  hand  is  stricken  off;  the 
serjeant  of  the  pantry,  to  give  bread  to  the  offender  after  the  opera- 
tion ;  and  the  serjeant  of  the  cellar,  with  a  pot  of  red  wine  to  give 

(a)  This  was  actually  put  in  force  in  the  reign  of  Edward  IV.,  as  Dyer  mentions 
in  his  reports.  In  our  own  times  it  was  actually  held  that  under  33  Henry 
VIII.,  c.  xii.,  a  riot  committed  in  a  court  of  justice,  for  the  purpose  of  rescuing  a 
prisoner,  in  the  course  of  which,  and  in  order  to  accomplish  the  jescue,  an  assault 
■was  committed,  subjects  the  party  to  the  punishment  of  amputation  awarded  by  the 
statute  {Sex  v.  Tlw.net  {Lord),  1  East,  P.  C,  408).  By  the  stat.  9  George  IV.,  c. 
xxxi.,  so  much  of  the  stat.  33  Henry  VIII ,  c.  xii.,  as  relates  to  the  punishment  of 
manslaughter  and  of  malicious  striking,  by  reason  whereof  blood  shall  be  shed,  is 
repealed. 

1  Stat.  William  III.  and  George  II.  2  3  Inst.,  112.  3  Vide  ante,  vol.  ii. 

4  This  great  officer  was  a  new  appointment  made  by  Henry  for  his  favourite,  Charles 
Brandon,  Duke  of  Suffolk.  By  stat.  32  Henry  VIII.,  c.  39,  he  was  to  have  all  autho- 
rity that  the  lord  steward  of  the  household  had.  ,  This  act  was  repealed  by  stat.  1  Mary, 
stat.  3,  o.  4,  and  the  office  of  lord  steward  restored.  The  title  in  the  statute  of  Henry 
VIII,  is  that  of  lord  great  master  of  the  household,  or,  grand  maister  del  hostel  dv,  Roy.  ■ 
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him  to  drink  ;  the  serjeant  of  the  ewry,  with  cloths  ;  the  yeoman 
of  the  chandry,  with  seared  cloths  ;  the  master-cook,  with  a  dress- 
ing-knife, who  is  to  deliver  it  to  the  serjeant  of  the  larder  to  hold 
it  upright  during  the  execution ;  the  serjeant  of  the  poultry,  with 
a  cock  to  wrap  about  the  stump  ;  the  yeoman  of  the  scullery,  with 
a  pan  of  coals  to  heat  the  searing-irons ;  and  the  serjeant  ferror  to 
hring  the  searing-irons  ;  the  groom  of  the  salcery,  with  vinegar  and 
cold  water ;  and  lastly,  the  serjeant  of  the  wood-yard  to  bring  a 
block,  with  a  betel,  a  staple,  and  cords  to  bind  the  hand  upon  the 
block  till  execution  is  done.  This  formality,  which  probably  was 
designed  to  strike  terror  into  the  whole  household,  and  prevent  the 
disorders  it  was  meant  to  punish,  sounds  more  like  the  ordinance  of 
some  rude  people  in  the  infancy  of  legislation,  than  the  provision 
of  a  wise  and  polished  nation.  This  barbarous  judgment,  we  are 
informed,  was  actually  executed  on  Sir  Edmund  Knivet,  at  Green- 
wich, for  striking  a  man,  the  king  then  being  there.  This  was  in 
33  Henry  VIII.,  and  probably  was  a  proceeding  under  this  act  of 
parliament.1  It  should  be  remembered,  that  this  is  a  different 
tribunal  from  that  erected  by  stat.  3  Henry  VII.,  c.  14,2  which  is  to 
he  held  before  the  steward,  treasurer,  and  comptroller,  for  felony  in 
conspiring  the  death  of  the  king,  any  lord,  or  privy-councillor. 

Other  methods  of  inquiry  were  contrived  in  this  reign  for  the 
determination  of  offences  against  certain  statutes.  These  were 
numerous  and  various,  and  yet  hardly  deserve  notice.  Among 
these  may  be  reckoned  the  following.  By  stat.  21  Henry  VIII., 
c.  20,  an  alteration,  which  has  been  noticed  in  another  place,  was 
made  in  the  constituent  members  of  the  Star  Chamber  (a).     By 

(a)  The  procedure  of  this  formidable  tribunal  was  as  entirely  arbitrary  as  its 
powers  and  jurisdiction.  The  parties  accused  were  examined  "  upon  oath,"  and  this 
advantage  of  examination  was  used  like  a  Spanish  inquisition,  to  rack  men's  con- 
sciences, nay,  to  perplex  them  by  intricate  questions,  thereby  to  make  contrarieties; 
and  men  were  examined  upon  a  hundred  interrogatories,  nay,  examined  of  the 
whole  course  of  their  lives  (Treatise  on  the  Star  ^Chamber,  s.  11).  And  if  they 
refused  to  answer,  they  were  liable  to  be  imprisoned,  and  even  to  be  kept  on  bread 
and  water,  in  order  to  force  them  to  answer  (Ibid.,  s.  10).  The  sentences  of  the  court 
also  were  quite  arbitrary.  Thus  in  10  Henry  VIII.,  Sir  Patrick  Bellew  was  committed 
to  the  tower  for  not  yielding  a  possession  and  restoring  goods  ordered  by  the  sentence 
of  the  court.  Sir  .Richard  Corbett  was  fined  five  hundred  marks,  and  Lord  Zouch 
£200.  Nicholas  Fairfax  was  enjoined  under  pain  of  £300,  and  Robert  Morton  under 
pain  of  £500.  These  were  enormous  sums  in  those  days.  Let  us  look  at  the  records 
of  the  Star  Chamber.  In  the  2nd  year  of  the  reign,  the  Duke  of  Buckingham  came 
to  the  bar  of  the  court  and  desired  of  the  king  and  his  council  to  be  restored  to  the 
office  of  high  constable  of  England,  which  was,  as  he  asserted,  unjustly  taken  from 
him  ;  and  he  received  orders  from  the  court  to  put  his  complaint  in  writing,  to 
which  the  king's  council  made  an  answer,  and  he  was  then  ordered  to  reply  thereto 
(Hudson's  Treatise,  s.  6).  There  is  reason  to  believe  that  this  was  the  beginning 
of  the  troubles  of  this  ill-fated  nobleman,  who,  in  a  few  years  more,  suffered  on  the 
scaffold  in  order  to  appease  the  jealousies  which  his  proud  and  ambitious  spirit  had 
kindled  in  the  breast  of  an  arbitrary  and  ferocious  monarch.  This  was  not  the  only 
instance  in  which  he  was  before  the  court ;  his  name  is  mentioned  in  several  places 
in  the  course  of  the  treatise,  and  it  is  evident  that  he  was  obnoxious.  This  was  only, 
however,  one  instance  out  of  many  of  noblemen  of  the  highest  rank  dealt  with  by 
this  formidable  tribunal.     In  the  6th  year  of  this  reign,  the  Earl  of  Northumberland 

1  Bro.  Peine,  16.  a  Vide  ante. 
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stat.  31  Henry  VIII.,  c.  8,  a  particular  jurisdiction  was  framed  to 
inquire  of  those  who  disobeyed  the  king's  proclamations,  which 
was  again  qualified  by  stat.  34  and  35  Henry  VIII.,  c  23.  The 
trial  of  this  offence  was  to  be  in  the  Star  Chamber,  before  certain 
great  officers  of  state  enumerated  in  the  first  act ;  but  by  the  latter 
it  was  to  be  before  any  nine  privy-councillors,  two  of  whom  were  to 
be  the  chancellor,  treasurer,  president,  privy-seal,  chamberlain, 
admiral,  or  a  chief  justice.  By  stat.  31  Henry  VIII,  c.  14,  the 
act  of  the  six  articles,  some  direction  was  given  for  inquiry  con- 
cerning offences  against  that  act ;  and  this  underwent  some  change 
by  stat.  35  Henry  VIII.,  c.  5.  By  the  former  act  commissions  were 
to  be  awarded  to  the  bishop  of  the  diocese,  his  chancellor,  commis- 
sary, and  others,  to  inquire  of  those  offences.  Justices  of  the  peace 
also,  in  their  sessions,  and  stewards  of  leets,  might,  by  the  oaths  of 
twelve  men,  inquire  thereof.  By  the  latter,  no  one  was  to  be  put 
to  his  trial  but  upon  a  presentment  or  indictment  found  by  twelve 
men  before  special  commissioners,  or  justices  of  the  peace,  or  of 

was  ordered  to  answer  to  a  bill  in  the  Star  Chamber,  and  at  the  bar  made  a  humble 
confession  of  all  things  which  were  alleged  against  him,  and  submitted  himself  to 
the  king's  mercy,  and  prayed  the  court  to  be  suitors  for  him,  especially  the  cardinal 
and  lord  chancellor.  The  defendant,  being  brought  in  to  answer,  had  either  to  deny 
the  fact,  or  justify  or  excuse  it  by  reason  of  some  title  or  provocation,  or  confess  the 
offence  and  submit  himself  to  the  mercy  of  the  court,  which  was  used  in  Henry 
VIII.'s  time  to  be  done  by  men  of  rank  upon  the  table  in  their  shirts,  as  was  done 
by  Devereux,  by  Sir  William  Butler,  by  Sir  Matthew  Brian,  liy  Sir  John  Leigh,  and 
many  others.  In  every  case  the  defendant  was  examined  upon  oath.  In  the  15  Henry 
VIII.,  the  bishop  of  Norwich  took  his  oath  ;  in  the  17  Henry  VIII ,  Lord  Morley 
was  so  examined  ;  in  the  11  Henry  VIII.,  Lord  Ogle  was  sworn  and  confessed  his 
fault.  So  arbitrary  was  the  court,  that  men  who  knew  they  were  innocent  often 
found  itsafer  to  pray  for  pardon.  Thus,in  the  7  Henry VlII.,Sir  John  Denham  pleaded 
for  pardon,  with  protestations  of  innocence.  So  in  the  10  Henry  VIII.,  Sir  Robert 
Sheffield  submitted  himself  to  theking's  mercy,  upon  his  knees  upon  the  table,  before  the 
lords.  In  the  10  Henry  VIII.,  the  bishop  of  St  Asaph's  was  charged  with  receiving 
the  pope's  bull  for  confirmation  before  the  king's  license,  and  the  bishop  being  put 
to  his  choice  whether  he  would  stand  to  his  defence  or  submit  himself  to  the  king's 
mercy,  submitted  himself  at  bar  and  craved  pardon  (Treatise,  s.  11).  Attachments 
were  issued  to  arrest  any  person^,  of  whatever  rank,  who  did  not  at  once  appear  to 
the  summons  of  the  court.  Thus,  in  the  present  reign,  attachments  were  issued  to 
arrest  Lord  Ogle  and  the  Earl  of  Northumberland,  and  a  great  number  of  other 
noblemen.  And  in  the  6th  year  of  this  reign  an  attachment  was  issued  against  the 
abbot  of  Peterborough,  who  was  a  lord  of  Parliament.  Process  was  served  everywhere, 
even  in-churches ;  and  in  the  2nd  year  of  this  reign,  a  man  was  committed  for  resist- 
ing service  of  process  in  church.  In  the  16th  year  of  the  reign,  Sir  Robert  Constable 
was  summoned  into  this  court  for  taking  away  one  of  the  king's  wards  and  affiancing 
her  to  his  son,  and  he  submitted  himself  on  his  knees  upon  the  table  in  the  court. 
So  Sir  Randal  Brereton,  in  the  8th  year,  was  cited  for  taking  away  the  king's  widow, 
and  made  his  submission,  and  begged  for  mercy.  In  8  Henry  VIII.,  one  Scott,  a 
justice  of  the  peace  for  Surrey,  was  punished  for  speaking  certain  words  against  the 
lord  cardinal ;  and,  in  the  7th  year,  one  Lucas,  a  privy-councillor,  was  sentenced  for 
the  like  offence.  And  in  12  Henry  VIII.,  one  Sage  was  sentenced  for  raising  a  false 
report  of  the  Lord  Dacres.  In  the  2nd  year  of  the  reign,  Sir  John  Towre  was 
punished  for  talcing  part  in  a  riot.  All  through  the  reign  juries  were  fined  for 
acquitting  persons  tried  for  felony.  In  the  4th  year,  a  jury  of  Abingdon  were  so 
punished ;  in  the  18th  year,  a  jury  of  Kent  for  the  iike  cause.'  This  perhaps  was  the 
most  dangerous  branch  of  the  jurisdiction  exercised  by  the  council,  as  it  tended  to 
intimidate  juries  and  prevent  them  from  acquitting  persons  even  when  they  fairly 
doubted  of  their  guilt.  And  probably  this  practice  may  account  for  the  monstrous 
convictions  which  were  obtained  by  the  king  whenever  he  pleased. 
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oyer  and  terminer ;  and  these  were  to  be  found  within  one  year 
after  the  offence  committed. 

A  reign  so  fruitful  as  this  in  penal  laws,  did  not  want  expedients 
for  putting  them  in  force.  To  answer  this  purpose  more  effectually, 
the  common  law  proceedings  were  varied,  commissions  of  a  new 
sort  were  framed,  and  new  methods  of  examinations  were  devised  : 
all  this  contributed  to  introduce  much  novelty  and  confusion.  Much 
of  this  confusion  and  most  of  these  novelties  were  removed  by  the 
great  repealing  statutes  1  Edward  VI.,  and  1  Mary,  and  1  and  2 
Philip  and  Mary.  While  these  innovations  were  multiplying,  we 
are  pleased  to  find  some  regulations  respecting  the  ancient  tribunals. 
It  was  in  conformity  with  a  former  statute  *  declared,  by  stat.  33 
Henry  VIII.,  c.  24,  that  no  justice,  nor  other  man  learned  in  the 
laws  of  the  realm,  should  exercise  the  office  of  justice  of  assize  in 
the  county  where  he  was  born  or  then  inhabited.  By  stat.  33  Henry 
VIII.,  c.  10,  the  justices  of  the  peace  were  required  to  divide  them- 
selves, two  at  least,  into  every  hundred,  and  hold  a  session  for  such 
respective  divisions,  six  weeks  before  the  quarter-session,  to  inquire 
of  vagabonds,  giving  of  liveries  and  badges,  maintenance,  embracery, 
unlawful  games,  and  other  offences,  and  hear  and  determine  the 
same.  But  this  six  weeks'  session  was  found  to  be  too  burthen- 
some,  and  was  repealed  by  stat.  37  Henry  VIII.,  c.  7,  which  directed 
the  justices  to  take  cognizance  of  all  those  offences  at  their  quarter- 
sessions. 

We  now  come  to  consider  the  alterations  made  in  the  law  of 
clergy  and  sanctuary.  The  acts  upon  this  head  are  such  as  either 
take  those  privileges  from  certain  offenders,  or  such  as  make  auy 
regulation  concerning  persons  who  were  still  to  be  indulged  with 
them.  In  order  to  show  the  steps  by  which  the  legislature  advanced 
in  abolishing  these  ancient  exemptions  from  the  process  of  criminal 
justice,  it  will  be,  perhaps,  the  clearest  method  to  take  a  view  of 
them  altogether,  in  the  order  in  which  they  were  passed. 

The  taking  of  the  benefit  of  clergy  from  certain  offences  had 
'been  begun  in  the  last  reign,  when  it  was  taken  from  ^e benefit 
the  desertion  of  soldiers,  and  from  petit-treason.2    It  of  clergy 
was  thought  proper  now  to  pursue  the  same  course  with  taken  away- 
robbers  and  murderers,  who,  says  the  preamble  of  the  statute, 
"  bear  them  bold  of  their  clergy,  and  live  in  manner  without  fear  or 
dread;  "  for  reformation  of  which  it  was  enacted,  by  stat.  4  Henry 
VIII..  c.  2,  that  all  persons  committing  murder  or  felony,  in  any 
church,  chapel,  or  hallowed  place ;  or  who  of  malice  prepense  rob 
or  murder  any  person  in  the  king's  highway,  or  rob  or  murder  any 
person  in  his  house,  the  owner  or  dweller  of  the  house,  his  wife, 
child,  or  servant,  then  being  therein  and  put  in  fear  or  dread,  such 
person  shall  not  be  admitted  to  his  clergy.     There  was  an  excep- 
tion in  favour  of  those  in  holy  orders.    This  act  was  only  temporary, 

1  Stat.  8  Rich.  IT.,  c.  2.     Vide  ante,  vol.  ii. 

2  Slat.  7  Hen.  VII.,  c.  1 ;  stat.  12  Hen.  VIII.  c.  7.     Vide  ante,  156. 
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in  order  to  try  the  temper  of  the  people  as  to  such  innovations 
upon  the  ancient  superstition  of  the  realm :  it  was  to  last  only  to 
t'.ie  next  parliament  The  manner  in  which  this  statute  was  re- 
ceived by  the  clergy  will  appear  from  a  transaction  which  we  shall 
relate  at  length :  it  will  be  thence  seen  with  what  zeal  and  what 
arguments  they  maintained  this  claim,  even  at  the  period  when  it 
was  so  near  its  final  dissolution :  and  how  far  they  had  weight,  even 
with  this  absolute  monarch,  to  suspend,  for  a  time,  the  effect  of  his 
resolution  to  abolish  their  privileges. 

In  the  7th  Henry  VIII.,  while  the  parliament  was  sitting,  the 
abbot  of  Winchcome,  in  his  sermon  at  Pauls  Cross,  declared  to 
the  people,  that  this  act  was  contrary  to  the  law  of  God  and  the 
liberties  of  the  church ;  and  that  all  those  who  were  parties-  to  the 
enacting  of  it,  had  incurred  the  censures  of  holy  church.  In  sup- 
port of  this  declaration,  he  showed  them  a  decree  which  pronounced 
that  tarn  minores-  quam  majores  ordines  sunt  sacri;  and  therefore, 
that  all  who  had  received  any  kind  of  orders,  were  exempt  from 
temporal  punishment  pro  causis  criminalibus,  before  the  temporal 
judge.  This  critical  time  for  so  open  an  attack  on  the  legislature 
was  probably  chosen  in  order  to  prevent  a  revivor  of  this  statute, 
which,  by  the  terms  of  its  continuance,  had  now  expired.  Such 
conduct  was  noticed  by  the  king,  who,  at  the  instance  of  several 
temporal  lords,  and  members  of  the  house  of  commons,  resolved 
that  the  point  should  be  fully  and  solemnly  debated  before  the 
judges,  and  the  king's  temporal  council.1  There  was  accordingly 
a  meeting  held  at  Blackfriars ;  and  there  appeared  several  divines 
and  canonists  to  argue  the  matter  on  both  sides,  for  the  king  and 
for  the  clergy.  Upon  this  argument,  it  was  thought 
of  oiOTgyd1™  that  those  who  spoke  for  the  temporal  power  had  the 
bated  before    advantage,  and  many  pressed  that  the  bishops  should 

ie  counc  .    ^e  required  to  use  their  authority  wiih  the  abbot,  and 
.make  him  recant  what  he  had  preached ;  but  they  strenuously  de- 
clined it ;  and  said,  on  the  contrary,  that  they  were  bound  by  the 
law  of  holy  church  to  maintain  the  abbot's  opinion  with  all  their 
,  power :  and  thus  the  matter  rested  for  some  months,  without  any- 
thing decisive  being  concluded  upon. 

An  incident  soon  happened  which  revived  this  question,  and 
brought  it  once  more  to  issue  in  a  more  solemn  manner.  Doctor 
Horsey,  chancellor  to  the  bishop  of  London,  had  caused  one  John 
Hunne  to  be  taken^up  on  a  charge  of  heresy,  and  had  committed 
him  to  the  Lollards'  tower,  as  it  was  called,  in  St  Paul's.  Soon 
afterwards  this  man  was  found  hanging  in  his  chamber;  and  a 
suspicion  of  murder  fell  upon  the  gaoler  and  Doctor  Horsey.  This 
was  increased  by  the  former  taking  refuge  in  the  sanctuary  at 
Westminster  ;  and  the  world  were  satisfied  of  the  justness  of  their 
suspicions,  when  the  coroner's  inquest  found  them  both  guilty  of 
the  murder.     Before  this  verdict  was  given,  the  bishops,  perceiv- 

1  Justices  et  temporal  counseil  del  roy.    Keilw.,  181. 
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ing  what  course  the  affair  was  likely  to  take,  and  foreseeing  the 
consequences  it  might  be  productive  of,  since  the  late  dispute  at 
Blackfriars,  thought  they  would  make  their  ground  more  sure,  by 
striking  the  first  blow ;  and  therefore  they  summoned  Doctor 
Standish  (who  was  the  principal  of  those  who  had  argued  at  the 
late  meeting  against  the  exemption  from  temporal  jurisdiction)  to 
appear  before  the  convocation.  Here  they  objected  to  him,  that  he 
had  maintained  certain  opinions  which  were  contrary  to  those 
taught  by  holy  church.  The  particular  articles  were  exhibited  to 
him  in  a  formal  bill  by  the  Archbishop  of  Canterbury,  and  were 
none  other  than  what  had  been  the  subject  of  controversy  at  Black- 
friars. The  Doctor,  finding  that  they  meant  to  make  this  a  mat- 
ter of  heresy,  applied  to  the  king  for  protection  against  the  perse- 
cution of  the  clergy,  which  he  had  excited  only  by  his  zeal  for 
maintaining  the  temporal  authority  of  the  king's  courts.  The 
clergy  also  addressed  the  king;  protested  that  they  did  not  proceed 
against  this  man  for  anything  he  had  said  at  the  conference  in 
behalf  of  the  king's  power,  but  for  doctrines  advanced  at  certain 
lectures  since ;  and  adjured  the  king,  by  his  coronation  oath,  and 
as  he  would  avoid  the  censures  of  the  church,  to  assist  them  in 
their  inquiry.  The  temporal  lords  and  the  judges,  with  the  com- 
mons house  of  parliament,  in  their  turn  addressed  the  king,  and 
pressed  him  by  the  like  obligation  of  his  coronation  oath,  to  main- 
tain his  temporal  jurisdiction,  and  give  all  assistance  to  Doctor 
Standish,  who  was  attacked  by  the  maliee  of  the  clergy,  for  advanc- 
ing what  was  the  same  in  effect  as  he  had  urged  in  opposition  to 
the  sermon  of  the  abbot ;  and  that  the  bishops  were  attempting  to 
establish  all  the  points  maintained  in  that  famous  discourse.  Upon 
this  the  king  consulted  with  Doctor  Vesey,  the  dean  of  the  chapel ; 
and  it  being  his  opinion,  that  the  making  the  clergy  answer  before 
the  temporal  judges,  as  used  in  this  country,  was  very  compatible 
with  the  law  of  God  and  the  liberties  of  the  church,  Henry  once 
more  called  an  assembly  at  Blackfriars,  consisting  of  the  judges 
and  all  the  council,  as  well  those  of  the  spiritualty  as  temporalty,1 
and  certain  persons  of  the  parliament.  There  the  bill  against 
Doctor  Standish  was  read,  and  the  whole  matter  again  fully  dis- 
cussed. The  substance  of  the  arguments  on  both  sides,  at  the 
former  assembly  and  at  this,  was  as  follows : 

Those  who  maintained  the  exemption  of  the  clergy  from  temporal 
jurisdiction  in  criminal  cases,  insisted  on  the  papal  decree  before 
mentioned.  They  contended  this  was  express,  and  all  persons  who 
were  of  the  Christian  religion  were  bound  to  obey  it,  under  pain  of 
a  mortal  sin  ;  and  therefore,  that  the  putting  of  the  clergy  to  answer 
for  offences  before  the  temporal  tribunal,  was  peccatum  inse.  They 
said,  the  privilege  of  clergy  was  established  by  the  express  com- 
mand of  Jesus  Christ,  in  these  words,  volite  tangere  (Jhrutos  meos; 
and  every  law  of  man  which  militated  with  this  divine  command, 

1  Tout  le  coumeil  del  roy  spiritual  et  temporal.    Keilw.,  183. 
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was  damnable  in  itself ;  and  therefore,  they  again  concluded,  that 
bringing  clerks  before  the  temporal  courts  for  crimes,  was  pecca- 
tum  in  se.  They  said,  that  the  temporal  judge  could  no  more  jus- 
tify the  arraigning  his  spiritual  father,  than  he  could  justify  the 
arraigning  his  natural  father,  which  would  be  a  breach  of  God's 
express  commandment,  "Honour  thy  father,"  &c,  which  words 
extend  as  well  to  the  spiritual  as  the  natural  father;  and  no  dis- 
obedience of  the  son  in  breaking  this  law  could  be  justified  by 
usage  or  custom. 

To  this  it  was  answered,  that  the  stat.  4  Henry  VIII.,  and  the 
arraignment  of  clerks  before  the  temporal  judges,  were  compatible 
with  the  law  of  God  and  the  liberties  of  the  holy  church  ;  and  this 
proceeding  had  in  view  the  public  good  of  the  whole  kingdom, 
which  ought  to  be  favoured  by  all  laws.  As  to  the  papal  decree, 
and  that  a  breach  of  it  was  peccatum  in  se,  God  forbid,  said  they, 
that  such  a  conclusion  should  be  made ;  for  there  is  another  decree 
of  equal  authority,  which  requires  all  bishops  to  be  resident  at  their 
cathedrals  at  every  feast  of  the  year,  though  we  see  that  the  greater 
part  of  them  never  comply  with  it.  Besides,  this  decree  was  never 
received  in  England,  and  therefore  cannot  bind  here ;  and  the  usage, 
both  before  and  after  the  making  of  it,  has  always  been  to  the  con- 
trary. That  before  the  time  of  St  Austin,  marriage  was  permitted 
to  priests ;  but  then  a  decree  was  made  to  forbid  it :  and  because 
this  decree  was  received  in  England,  as  well  as  in  many  other  places, 
therefore  it  became  the  law  that  priests  should  not  marry.  But  in 
some  parts  of  the  world  this  law  was  never  received ;  as  among 
Christians  in  the  East,  where  priests  had  always  been  allowed  to 
marry.  In  like  manner,  this  decree,  never  having  been  received 
here,  was  of  no  binding  authority.  That  the  words  nolite  tangtre 
Christos  meos  were  not  spoken  by  our  Saviour,  but  more  than  a 
thousand  years  before  his  time  by  David ;  and  that  the  "  anointed" 
there  spoken  of  were  the  true  believers,  as  contradistinguished  from 
the  unbelievers,  who  at  that  time  were  very  numerous  in  Palestine. 
As  to  the  interpretation  put  on  the  fifth  commandment,  they  said, 
that  it  would  be  no  breach  of  it  for  the  son  to  arraign  his  natural 
or  spiritual  father ;  and  if  they  should  both  be  convicted,  he  might 
commit  his  spiritual  father  to  the  ordinary,  and  respite  judgment 
against  his  natural  father,  and  yet  be  in  perfect  obedience  to  the 
commandment.  But  admitting,  for  sake  of  argument,  that  the 
temporal  judge  could  not  justify  the  arraigning  his  spiritual  father, 
the  argument  would  not  hold,  nor  prove  that  he  might  not  exercise 
the  like  judicial  authority  over  all  other  clerks;  for  every  clerk  is 
not  his  spiritual  father.  However,  after  all,  they  said,  this  com- 
mandment was  not  to  be  taken  in  the  literal  sense  here  put  upon 
it ;  but  was  to  receive  a  reasonable  interpretation  according  to  the 
subject-matter. 

These  are  stated  to  be  the  arguments  used  by  both  sides  in  this 
famous  contest..    Upon  these  the  judges  gave  their  opinion ;  which 
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was,  that  those  of  the  convocation  who  had  agreed  to  the  citing  of 
Doctor  Standish  had  incurred  a  prcemunire.  Afterwards,  the  same 
persons  met  at  Baynard's  Castle,  in  the  presence  of  the  king,  when 
Cardinal  Wolsey,  in  the  name  of  all  the  clergy,  threw  himself  at 
the  king's  feet,  and  making  a  humble  protestation  in  maintenance 
of  the  clergy's  claim  to  exemption  in  criminal  cases,  he  conjured 
the  king  to  suspend  his  decision  till  the  matter  had  been  deter- 
mined by  the  pope.  The  Archbishop  of  Canterbury  joined  in  the 
same  prayer.  The  king  said,  that  they  had  not  answered  the  argu- 
ments of  Doctor  Standish ;  and  added  with  firmness,  The  king's 
"By  the  order  and  sufferance  of  God  we  are  king  of  determination. 
England ;  and  the  kings  of  England  who  have  gone  before  us  never 
had  any  superior  but  God  alone ;  and  therefore  know,  that  we  will 
maintain  the  right  of  our  crown  and  temporal  jurisdiction,  as  well 
in  this  point  as  in  others,  in  as  ample  a  manner  as  our  predecessors 
have  done  before  us.  And  as  to  your  decrees,  we  are  well  assured 
that  you  yourselves  of  the  spiritualty  act  in  contradiction  to  the 
words  of  many  of  them,  as  has  been  shown  you  by  some  of  our 
spiritual  counsel  on  this  occasion ;.  and  besides  that,  you  interpret 
your  decrees  at  your  pleasure ;  therefore  we  will  not  conform  to 
your  will  and  pleasure  more  than  oar  progenitors  have." 

With  this  peremptory  declaration  of  the  king  the  business  con- 
cluded. The  bishops  promised  that  Doctor  Standish  should  be 
discharged  from  the  process  instituted  against  him ;  and  Doctor 
Horsey  was  so  far  rescued  from  temporal  authority,  that  having 
remained  in  a  kind  of  free  custody  in  the  house  of  the  Archbishop 
of  Canterbury  till  the  popular  clamour  was  somewhat  abated,  he 
surrendered  himself  privately  t©  the  court  of  king's  bench ;  and 
having  pleaded  not  guilty  to  the-  coroner's  inquisition,  the  king's 
attorney  confessed  the  plea,  and  he  was  discharged.1 

The  clergy  seem,  in  this  instance,,  not  to  have  lost  any  part  of 
their  wonted  felicity  in  contending  with  the  secular  power :  they 
appear  to  have  gained  a  victory  in  the  decision,  however  they  might 
have  failed  in  argument.  It  is  probably  to  be  ascribed  to  the  zeal 
of  the  clergy  displayed  on  this  occasion  that  a  statute,  founded  on 
good  sense,  and  so  necessary  for  the  public  security,  was  suffered 
to  expire :  nor  was  it  till  the  king  had  declared  hostilities  against 
the  whole  papal  authority,  that  the  parliament  ventured  again  to 
abridge  the  privilege  of  clergy.  This  was  in  the  twenty-third  year 
of  his  reign,  when  clergy  was  taken  from  murder  and  robbery  in 
certain  circumstances :  but  previous  to  that,  two  acts  were  made 
respecting  abjuration  and  sanctuary,  of  which  it  will  be  necessary 
first  to  take  notice. 

The  privilege  of  sanctuary  underwent  a  like  discussion  with  that 
of  clergy.  On  the  occasion  of  a  claim  of  this  sort,  made  by  the 
prior  of  St  John's,  the  general  question  of  sanctuary  was  brought 
before  the  council,  in  11  Henry  VIII.     The  king  himself  was  there 

1  Keilw.,  from  180  b.  to  185  b. 
VOL.  III.  Z 
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present,  and  expressed  a  doubt  whether  it  could  ever  have  been  the 
design  of  our  ancient  kings  and  popes,  in  their  grants  of  sanctuary, 
to  give  that  privilege  in  cases  of  murder  and  larceny  committed 
out  of  the  sanctuary  sub  spe  redeundi,  all  which  he  judged  to  be  an 
abuse :  he  there  signified  his  determination  that  this  privilege 
should  be  reduced  to  the  compass  of  its  original  design.  It  seems 
the  abbot  of  Westminster,  in  conjunction  with  Cardinal  Wolsey, 
had  framed  an  oath  to  be  taken  by  all  sanctuary  persons,  by  which 
they  bound  themselves  not  to  commit  treason  or  felony,  either 
within  or  without  the  sanctuary,  sub  spe  redeundi  :  there  was,  how- 
ever, no  sanction  to  enforce  this  oath,  but  such  as  could  be  inflicted 
by  the  spiritual  court  for  perjury.  Most  places  of  sanctuary,  there- 
fore, became  resorts  for  felons,  debtors,  and  delinquents  of  all  sorts, 
where  they  lived  at  no  small  expense  upon  the  plunder  of  the  public.1 

We  shall  now  see  what  was  done  by  the  parliament  towards  re- 
Abjuration  and  forming. the  abuses  then  complained  of.     It  was  endea- 

sanotuary.  voured,  by  stat.  21  Henry  VIII. ,  c.  2,  to  secure  the 
departure  out  of  the  kingdom  of  all  abjured  persons.  It  enacted 
that  every  person  who  had  taken  sanctuary  for  felony  or  murder, 
where  he  ought  by  law  to  abjure,  should,  after  his  confession,  and 
before  his  abjuration,  be  marked,  by  order  of  the  coroner,  with  a 
hot  iron  on  the  brawn  of  the  thumb  with  the  letter  A,  that  he 
might  be  known  for  an  abjured  person.  It  was,  moreover,  provided, 
that  any  felon  or  murderer  who  ought  to  abjure,  refusing  to  take 
his  passage  as  limited  by  the  coroner,  should  lose  the  benefit  of  his 
sanctuary,  and  be  taken  out  and  committed  to  prison,  to  be  dealt 
with  according  to  law.  But  the  banishment  of  so  many  abjured 
persons  began  now  to  be  thought  not  the  wisest  policy ;  as  many 
able  and  expert  artificers  and  labourers  were  thereby  furnished  to 
foreign  countries.  A  new  method  of  ordering  these  abjured  persons 
was  struck  out  by  stat.  22  Henry  VIII.,  c.  14,  which  directed  the 
oath  of  abjuration  to  be  altered ;  and  that,  instead  of  abjuring  the 
realm  as  before,  such  an  offender  "  should  abjure  from  all  his 
liberty  of  this  realm,  and  from  his  liberal  and  free  habitations, 
resorts,  and  passages,  to  and  from  the  universal  places  of  this  realm, 
which  appertained  to  the  liberty  of  the  king's  subjects  undefamed:" 
and  having  made  this  abjuration,  he  was  to  be  directed  by  the 
coroner  to  any  sanctuary  within  the  realm,  which  the  offender  should 
choose,  there  to  remain  as  a  sanctuary-person  abjured  during  his 
natural  life,  and  to  be  burnt  in  the  hand,  as  directed  by  the  former 
statute.  If  he  came  out  of  such  sanctuary,  he  was  to  suffer  death 
as  an  abjured  person  returning  to  the  kingdom.  Such  sanctuary- 
person  committing  any  petit-treason,  murder,  or  felony,2  either  in 
or  out  of  sanctuary,  was  to  lose  all  benefit  of  sanctuary.  Thus  was 
abjuration  put  upon  a  new  footing ;  and  such  offenders  as  used  to 

1  Keilw.,  188,  &o. 

2  Vide  stat.  33  Hen.  VIII.,  o.  15,  the  preamble  of  which  gives  some   idea  how 
sanctuary-persons  lived  in  those  privileged  places. 
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avail  themselves  of  this  privilege  to  escape  punishment,  were  kept 
hereafter  within  the  reach  of  the  law. 

When  such  provision  was  made  for  the  due  confinement  of  sanc- 
tuary-persons, a  like  policy  was  pursued  in  regard  to  01ergy  again 
those  entitled  to  clergy ;  and  that  benefit  was  also  taken  taken  from  cer- 
away  in  many  cases  where  it  was  before  enjoyed.  This tam  offenders- 
was  effected  by  stat.  23  Henry  VIII.,  c.  1(a),  an  act  which  partly 
had  in  view  the  stat.  4  Henry  VIII.,  c.  2,  upon  which  we  have  just 
said  so  much,  and  partly  some  former  statutes  relating  to  the  pur- 
gation of  clerks-convict.  The  preamble  recites  the  statute  of 
Westminster  1,  stat.  3  Edward  I.,  c.  2,  which  enjoined  bishops  not 
to  deliver  clerks  indicted  of  felony  without  due  purgation : 1  and 
stat.  4  Henry  IV.,  c.  3,2  which  ordained,  that  persons  convicted  of 
treason  not  against  the  king's  person,  and  notorious  thieves  delivered 
to  the  ordinary  as  clerks-convict,  should  not  make  purgation,  but 
be  safely  kept  in  custody,  according  to  a  constitution  provincial  to 
be  made,  but  which  never  was  made :  since  which,  the  statute  com- 
plains, it  continually  happened  that  persons  convicted  according  to 
law,  and  committed  to  the  ordinary,  "  were  delivered  for  corruption 
and  lucre ; "  or,  "  were  suffered  to  make  their  purgation  by  such  as 
nothing  knew  of  their  misdeeds."  To  remedy  such  abuses,  it  was 
enacted  by  this  statute  in  the  following  manner  :  In  the  first  place, 
clergy  was  taken  away  from  certain  offences ;  and,  in  the  next 
place,  some  provisions  were  made  respecting  those  who  were  still 
to  enjoy  the  benefit  of  clergy ;  which  provisions  were  calculated  to 
render  that  benefit  less  mischievous  than  it  had  been.  It  was 
enacted,  that  no  person  found  guilty,  after  the  laws  of  the  land,  of 
petit  treason ;  for  wilful  murder  of  malice  prepense ;  for  robbing 
of  any  church,  chapel,  or  other  holy  places ;  for  robbing  of  any 
persons  in  their  dwelling-houses  or  dwelling-place,  the  owner  or 
dweller  in  the  same  house,  his  wife,  his  children,  or  servants  then 
being  within,  and  put  in  fear  and  dread  by  the  same ;  or  for  robbing 
of  any  person  in  or  near  about  the  highways ;  for  wilful  burning  of 
any  dwelling-houses  (b)  or  barns  wherein  any  grain  or  corn  shall 

(a)  Repealed  by  7  and  8  George  IV.,  c.  xxvii. 

(6)  Burning  a  mansion-house  contiguous  to  others  was  a  misdemeanour  at  common 
law  (Rex  v.  Prdbert,  2  East,  P.  C,  1030).  The  feloniously  burning  of  a  dwelling- 
house  is  arson  at  common  law ;  but  the  burning  of  an  out-house  is  a  statutable 
felony  (Rex\.  Nash,  2  East,  P.  0.,  1021).  If  a  person  set  fire  to  a  stack,  the  fire 
from  which  is  likely  to  and  which  does  communicate  to  a  barn,  which  is  thereby 
burnt,  the  person  is  indictable  for  burning  the  barn  (Rex  v.  Cooper,  5  C.  &  P.,  535), 
and  could  be  indictable  at  common  law  if  it  were  a  dwelling-house  (Ibid.)  A  tenant 
from  year  to  year  was  not  guilty  of  arson  by  burning  the  house  of  which  he  is  in  pos- 
session ;  but  if,  by  firing  his  own  house,  he  thereby  burns  the  house  of  another,  he  is 
guilty  of  the  crime  (Rex  v.  Pedley,  1  Leach,  C.  C,  242;  Cald.,  218  ;  2  East,  P.  C, 
1026).  The  stat.  9  George  I.,  c.  xxii.,  did  not  vary  the  nature  of  the  crime  of  arson 
(Rex  v.  Breeme,  1  Leach,  C.  C,  220  ;  2  East,  P.  C,  1026  ;  but  see  stat.  43  George  III. 
c.  lviii.)  A  building  separated  from  the  house  by  a  passage,  used  as  a  school-room, 
but  within  the  curtilage,  was  an  "out-house"  within  the  9  George  I.,  c.  xxli,  s.  1, 
although  not  of  the  ordinary  description  of  out-houses  (Sex  v.  Winter,  B.  &  R.  C.  C, 
295).     A  common  gaol  is  a  house  within  the  statute  of  arson  (Rex  v.  Donnovan,  2  W. 

1  Vide  ante,  vol.  ii.  2  Ibid. ,  vol.  ii. 
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happen  to  be ;  nor  their  abettors,  procurors,  helpers,  maintainors, 
or  counsellors,  shall  be  admitted  to  the  benefit  of  their  clergy, 
except  only  such  as  are  within  holy  orders,  that  is  to  say,  of  the 
orders  of  sub-deacon1  and  above. 

As  to  those  in  the  orders  of  sub-deacon  and  above,  when  delivered 
to  the  ordinary  as  clerks-convict  of  any  of  the  above-mentioned 
offences,  they  were  in  nowise  to  be  suffered  to  make  their  purga- 
tion, nor  to  be  set  at  liberty ;  but  to  remain  in  prison  during  life, 
except  they  found  two  sufficient  sureties  to  be  bound  for  their  good 
abearing.  However,2  the  ordinary,  if  he  pleased,  might,  by  this 
act,  degrade  such  clerk-convict,  according  to  the  laws  of  the  church ; 
and  send  him  to  the  king's  bench,  where  judgment  of  death  might 
be  passed  on  him. 

By  this  statute,  a  severe  blow  was  given  to  the  benefit  of  clergy, 
and  to  the  personal  immunity  of  the  clergy  in  general ;  for  though 
they  were  not  involved  in  all  the  penalty  of  this  act,  and  their  lives 
were  spared  when  they  were  guilty  of  the  above  offences,  yet  they 
were  condemned  in  such  cases  to  perpetual  imprisonment,  and  even 
to  death,  if  the  ordinary  so  pleased  to  direct.  It  was  in  aid  of  this 
act  that  stat.  23  Henry  VIII.,  c.  11,  made  it  felony,  without  benefit 
of  clergy  or  sanctuary,  for  a  clerk-convict  to  break  the  prison  of  the 
ordinary  and  escape. 

Such  a  reformation  in  the  punishment  of  offenders  as  was  made 
by  stat.  23  Henry  VIII.,  c.  1,  deserved  every  attention  and  support 
to  render  it  effectual  and  complete.  But  this  act,  from  the  terms 
of  it,  extended  only  to  such  persons  as  were  found  guilty  after  the 
due  course  of  the  law ;  therefore  criminals,  to  prevent  their  being 
so  found  guilty,  would  stand  mute,  or  by  other  means  prevent  a 
verdict.  Again,  in  cases  where  a  robbery  or  burglary  was  com- 
mitted in  one  county,  and  the  thing  stolen  was  carried  into  another, 
the  offender,  if  found  guilty  in  such  other  county,  could  not,  under 
this  act,  be  deprived  of  his  clergy ;  because  the  jury  could  not  in- 
quire of  the  robbery  or  burglary  in  the  first  county,  but  only  of  the 
larceny  in  their  own.  These  defects  were  remedied  by  stat.  25 
Henry  VIII.,  c.  3,  which  enacts,  that  all  persons  arraigned  for  any 
offence  mentioned  in  stat.  23  Henry  VIII.,  c.  1,  who  shall  stand, 
mute  of  malice  or  fro  ward  mind,  or  challenge  peremptorily  above 
the  number  of  twenty  (to  which  number  felons  had  been  confined 
by  a  late  statute),  3  or  will  not  answer  directly  to  the  indictment, 

Black,  682).  A  prison  or  common  gaol  was  a  house  within  the  meaning  of  9  George 
I.,  e.  xxii.  (Sex  v.  Donnovan,  1  Leach,  C.  C,  69 ;  2  East,  P.  C,  1020).  A  tenant  in 
possession  of  a  copyhold  messuage  is  not  guilty  of  arson  by  burning  it,  although  it 
has  been  surrendered  to  the  use  of  a  mortgagee;  for  it  is  not  the  house  of  another 
while  the  tenant  continues  in  possession  (Bex  v.  Spalding,  1  Leach,  C.  C,  218 ;  2  East, 
P.  C,  1025).  The  stat.  7  and  8  George  IV.,  c.  xxvii.,  wholly  repeals  the  stat.  23  Henry 
VIII.,  c.  i. ;  43  Elizabeth,  d.  xiii. ;  22  and  23  Charles  II.,  c.  vii. ;  9  George  I.,  c.  xxii. 
(the  Black  Act);  9  George  III.,  c.  xxix.,  and  52  George  III.,  c.  cxxx.;  and  the  stat. 
9  George  IV.,  c.  xxxi.,  wholly  repeals  the  stat.  43  George  III.,  c.  lviii.  (Lord  Ellen- 
borough's  Act)  (see  L.-C.-J.  Timdal's  charge,  5  C.  &  P.,  265,  n.) 

1  Vide  ante.  s  Sect.  6.  3  22  Hen.  VIII.,  c.  14. 
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shall  lose  their  clergy,  in  like  manner  as  if  they  had  pleaded  and 
been  found  guilty.  And  further,  that  persons  indicted  for  stealing 
goods  in  any  county,  and  found  guilty,  or  who  stand  mute,  chal- 
lenge, or  will  not  answer  as  above  described,  shall  lose  their  clergy, 
in  like  manner  as  if  found  guilty  where  the  robbery  or  burglary 
was  committed. 

The  sixth  chapter  of  the  same  statute  made  sodomy  felony  ;  or, 
as  the  statute  expresses  it,  "  the  detestable  and  abominable  vice  of 
buggery  committed  with  mankind  or  beast."  This  crime,  we  have 
before  seen,  was  variously  punished  by  our  old  law ;  i  but  now  it 
was  made  a  common  law  felony,  and  those  who  were  convicted 
thereof  by  verdict,  confession,  or  outlawry,  were  to  suffer  death  and 
forfeiture  as  felons  ;  and  no  person  offending  in  any  such  offence, 
was  to  be  admitted  to  his  clergy  ;  which  last  words  go  further  than 
the  former  statute  in  describing  the  persons  who  shall  lose  their 
clergy,  unless  they  are  to  be  considered  as  restricted  by  the  fore- 
going, which  confines  the  penalty  of  death  and  forfeiture  to  those 
convicted  by  verdict,  confession,  or  outlawry.  In  the  next  year  an 
act  was  made2  to  extend  the  provisions  of  the  famous  stat.  23 
Henry  VIII.,  c'  1,  to  Wales. 

Clergy  was  taken  from  offenders  in  one  or  more  instances  by 
other  statutes.  By  stat.  27  Henry  VIII.,  c.  17,  clergy  and  sanctuary 
were  taken  from  servants  embezzling  their  masters'  goods  within 
stat.  21  Henry  VIII.,  c.  7.  After  these  various  experiments  to- 
wards the  abolition  of  clergy,  the  legislature  now  ventured  further, 
and  deprived  persons  in  holy  orders  of  the  exemption  with  which 
they  were  still  indulged  by  stat.  23  Henry  VIII.,  c.  1,  and  other 
statutes.  For  it  was  enacted  by  stat.  28  Henry  VIII.,  c.  1,  that  in 
all  offences  within  stat.  23  Henry  VIII.,  c.  1,  stat.  25  Henry 
VIII,  c.  3,  and  stat.  25  Henry  VIII.,  c.  6  (concerning  house- 
breakers and  other  offenders  standing  mute,  and  concerning 
sodomy),  persons  in  holy  orders  shall  be  under  the  same  pains 
and  dangers,  and  be  used  and  ordered  as  persons  not  within  holy 
orders  :  so  that  real  clerks  were  now  liable  to  a  capital  punishment 
for  felony,  as  well  as  nominal  clerks. 

The  remaining  statutes  concerning  clergy  are  stat.  33  Henry 
VIII.,  c.  1,  and  14  stat.  33  Henry  VIII.,  c.  12,  sect,  26,  and  stat. 
37  Henry  VIII.,  c.  10,  which  two  last  we  shall  defer  for  the  pre- 
sent. The  first  of  these  made  it  felony  to  practise  witchcraft  and 
enchantment,  under  pretence  of  discovering  where  stolen  goods 
were  to  be  found  ;  and  offenders  of  this,  kind,  being  lawfully  con- 
victed, were  to  lose  the  privilege  of  clergy  and  sanctuary  :  so  that 
persons  who  stood  mute,  challenged  peremptorily  above  twenty,  or 
would  not  directly  answer,  were  not  deprived  of  clergy  by  the  words 
of  this  act.  It  was  on  this  account  that  future  acts  made  to  take 
away  clergy  were  more  particular  in  naming  all  possible  instances 
of  conviction  and  trial  in  which  clergy  should  be  lost,  as  will  be 
seen  in  the  statutes  on  this  subject  made  in  subsequent  reigns. 

>  Tide  ante.  vol.  ii.  a  Stat.  26  Hen.  VIII.,  u.  12. 
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By  stat.  33  Henry  VIII,  c.  14,  persons  making  pretended  pro- 
phecies, grounded  upon  coats  of  arms,  badges,  signets,  fields,  beasts, 
letters  of  names,  or  other  fancies,  were  declared  to  be  guilty  of 
felony,  without  benefit  of  clergy  or  sanctuary :  a  very  sharp  law 
upon  the  folly  and  delusions  of  mankind,  though  a  fit  companion 
to  that  which  went  immediately  before.  It  cannot  be  denied  that 
both  these  practices  might  be  abused  to  dangerous  purposes  ;  and, 
probably,  some  experience  of  that  kind  might  have  justified  the 
parliament  in  contriving  such  severe  means  of  suppressing  them. 
Since  the  statute  of  Henry  VII.  it  was  proper  that  a  register  of 
Certificates  clerks-convict  and  attainted  should  be  kept,  that  such 
of  attainder,  persons  might  not  have  their  privilege  more  than  once. 
For  this  purpose  it  was  enacted  by  stat.  34  and  35  Henry  VIII.,  c. 
14,  that  the  clerk  of  the  crown,  of  the  peace,  or  of  assize,  within 
forty  days,  or,  if  no  term,  within  twenty  days  after  the  beginning 
of  the  term  following  the  forty  days,  any<  attainder,  outlawry,  or 
conviction  was  had,  shall  not  only  certify  a  transcript,  in  few  words, 
of  the  indictment  and  proceedings,  the  name  of  the  clerk,  with  time 
and.  place,  and  certainty  of  the  felony,  to  the  king's  bench,  there  to 
remain  of  record,  but  also  deliver  a  transcript  of  the  indictment 
to  the  ordinary  to  whom  the  clerk  was  committed.  The  clerk  of 
the  crown  in  the  king's  bench  was  to  receive  them,  and  upon  the 
request  of  any  justice  of  gaol-delivery,  or  of  the  peace,  was  to  certify 
the  names  of  such  clerks,  with  the  causes  of  their  conviction  or 
attainder. 

Having  gone  through  all  the  statutes  that  relate  to  clergy, 
Sanctuary  we  snall  now  return  to  the  26th  year  of  this  king,  and 
taken  from  cer- take  a  view  of  the  remaining  acts  about  the  privilege 
tain  offenders.  0f  ganctuary.  The  privilege  of  sanctuary  was  taken 
from  all  offenders  in  high  treason  by  stat.  26  Henry  VIII.,  c.  13.1 
In  the  following  year  a  law  was  made  in  aid  of  the  regulation 
which  had  been  lately  established  for  the  due  ordering  and  safe 
custody  of  sanctuary  persons.  It  was  directed  by  stat.  27  Henry 
VIII.,  c.  19,  that  all  persons  privileged  in  any  sanctuary  should, 
wear  a  badge,  and  that  any  person  who  appeared  abroad,  out  of  the 
sanctuary,  without  such  badge,  should  immediately  lose  his  privilege, 
and  be  committed  to  the  common  gaol.  Such  persons  were  not  to 
appear  out  of  their  lodging  before  sun-rising,  or  after  sun-setting, . 
upon  pain  of  imprisonment ;  and  for  the  third  offence  they  were  to 
lose  their  privilege.  That  the  inhabitants  of  these  privileged  places 
might  not  look  beyond  the  limits  of  their  confinement  in  any  case 
where  their  necessities  could  be  supplied  within,  the  governors  of 
such  sanctuaries  were  empowered  to  hold  plea  of  debt  under  £40, 
and  of  trespasses  and  covenants  between  privileged  persons  and 
other  inhabitants  of  the  sanctuary. 

Notwithstanding  this  attempt  to  regulate  the  economy  of  sanctu- 
aries, some  few  years  after  it  was  thought  more  expedient  to  abolish 

1  Sect.  3. 
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certain  of  these  privileged  places ;  and  not  to  allow  those  which 
remained  to  extend  any  immunity  to  offenders  of  a  particular 
description.  It  was  enacted  by  stat.  32  Henry  VIII.,  c.  12,  gener- 
ally, that  all  sanctuaries,  except  parish  churches  and  their  church- 
yards, cathedral  churches,  hospitals,  and  churches  collegiate,  and 
all  chapels  dedicated  and  used  as  parish  churches,  should  he  ex- 
tinguished and  of  no  effect.  But  Wells  in  Somersetshire,  West- 
minster, Northampton,  Norwich,  York,  Derby,  Launceston,  and 
Manchester,1-  were  still  to  continue  places  of  sanctuary.  This  act  was 
principally  occasioned  by  the  dissolution  of  religious  houses,  many 
of  which  had  privilege  of  sanctuary  ;  and  the  sites  of  them  would 
still  have  enjoyed  the  same  privilege,  though  the  society  which  was 
to  have  the  direction  and  government  of  it  no  longer  existed ;  so 
that  great  disorders  would  probably  have  ensued,  if  a  like  provision 
had  not  been  made. 

It  was  moreover  enacted  that  the  following  offenders  should  no 
longer  enjoy  the  privilege  of  sanctuary  in  any  place  whatsoever, 
namely,  those  who  committed  wilful  murder,  rape,  burglary,  robbery 
in  or  near  the  highway,  or  in  a  house,  putting  the  owner,  his  wife, 
children,  servants,  or  any  other  within  the  same  in  fear  of -life  ;  those 
who  were  guilty  of  felonious  burning  of  houses,  or  barns  with  corn  ; 
robberies  of  churches,  chapels,  or  other  hallowed  places,  with  their 
abettors  and  procurers  •  and  all  those  from  whom  clergy  was  taken 
by  any  of  the  foregoing  laws.  Several  new  regulations  were 
ordained  by  this  act  respecting  sanctuaries.  The  chancellor  was 
empowered  to  appoint  commissioners  to  make  perambulations,  and 
to  settle  the  boundaries  of  them.  Not  above  twenty  persons  were 
to  be  admitted  at  one  time  into  any  sanctuary.  Their  names  were 
to  be  called  over  every  day ;  and  if  any  made  default  three  days 
together,  he  was  to  lose  his  privilege.. 

This  was  the  last  law  made  in  this  reign  concerning  these  un- 
happy objects,  who  at  this  period  seem  to,  and  must,  from  .the 
nature  of  the  thing,  have  been  very  numerous,  and  not  to  be 
managed  but  with  great  difficulty.  The  institution  itself,  after  alt 
the  care  of  the  legislature  to  regulate  it,  was  pregnant  with  evils, 
which  never  could  be  remedied  but  by  entirely  abolishing  it.  The 
best  part  of  the  laws  we  have  just  mentioned  was  that  which  took 
away  this  privilege  from  certain  offences.  These  somewhat  abated 
the  mischief,  till  this  relic  of  superstition  was  quite  destroyed  in  the 
reign  of  James  I. 

It  may  be  thought  that  as  many  of  these  statutes  relate  to  a  sub- 
ject which  is  now  no  more,  a  shorter  account  of  them  would  have 
been  sufficient  (a) ;  but  the  substance  of  them  could  not  well  be 

(a)  On  the  other  hand,  it  might  well  be  thought  that  the  author  might  have  men- 
tioned several  others  of  practical  importance  at  the  present  day,  but  which  he  has 
omitted  to  mention,  as,  for  instance,  the  statutes  of  bridges  (22  Sen.  VIII.,  c.  vi.),  and 
sewers  (23  Sen.  VIII,  c.  v.),  both  founded  on  the  same  general  principle,  to  make 
provision  for  the  speedy  remedy  of  a  pressing  public  mischief.    The  statute  of  bridges 

1  And  instead  of  Manchester,  Chester,  by  stat.  33  Hen.  VIII.,  c.  15. 
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compressed  in  a  smaller  compass ;  and  if  they  deserved  considera- 
tion in  a  history  of  the  changes  in  our  law,  they  deserved,  at  least, 
to  be  treated  in  a  manner  that  would  render  them  intelligible. 
Indeed,  if  the  consideration  of  a  subsequent  revolution  was  to  have 
weight  with  the  historian,  not  only  these  statutes,  but  most  of  the 
many  criminal  regulations,  on  which  we  have  just  been  spending  so 
much  time,  might  be  consigned  to  oblivion.  For  the  sweeping  acts 
of  Edward  V I.  and  Queen  Mary  repealed  all  the  statutes  taking 
away  clergy,  all  those  for  trying  treason  in  a  way  differing  from  the 
course  of  the  common  law,  and  all  those  creating  treasons  and 
felonies  ;  and  when  these  were  abrogated,  what  remained  to  pos- 
terity of  the  penal  laws  of  Henry  VIII.  ? 

enacted  that  the  justices  should  determine  questions  of  liability  for  bridges  broken  ; 
and  as  it  often  could  not  be  known  what  hundred  or  parish  was  bound  to  repair  a 
bridge,  that  the  hundred,  parish,  or  city,  within  which  the  bridge  should  be  situate, 
should  repair  it ;  and  if  it  was  part  in  one  place  and  part  in  another,  then  the 
inhabitants  of  both  places  in  proportion  ;  and  for  speedy  repair  of  the  bridges  -the 
justices  should  tax  the  inhabitants,  &c.  To  the  like  effect  was  the  statute  of  sewers 
(23  Hen.  VIII.,  c.  v.),  founded  upon  the  older  act  of  6  Henry  VI.,  providing  that 
commissions  of  sewers  should  be  issued  into  all  parts  of  the  realm  as  need  might 
require,  to  inquire  by  the  oaths  of  men  of  the  county  where  the  annoyances  might 
be,  and  through  whose  default,  or  who  were  damaged  thereby,  and  all  such  persons 
to  tax  or  assess  as  to  the  commissioners  might  seem  meet ;  and  to  repair  and  amend 
the  banks,  ditches,  &c,  and  to  do  all  things  which  they  in  their  discretion  might 
think  necessary ; — upon  which  it  was  held,  however,  in  the  reign  of  Elizabeth,  that 
although  the  words  of  the  commissions  gave  authority  to  the  commissioners  to  do 
according  to  their  discretion,  yet  their  proceedings  ought  to  be  limited  and  bound 
by  the  rules  of  reason  and  of  law  (Rooke's  Case,  5  Coke,  106).  In  that  ease,  how- 
ever, it  was  also  held  that  if  the  owner  of  the  land  was  bound  by  prescription  to 
repair  the  river  banks,  yet  the  commissioners  ought  not  to  tax  all  who  had  land  in 
danger;  and  to  this  purpose  the  statute  was  made.  It  was  held  in  the  reign  of 
James  I.  that  an  assessment  of  commissioners  of  sewers  upon  a  whole  township  is 
bad,  unless  it  be  afterwards  apportioned;  and  therefore  they  cannot  commit  an 
inhabitant  for  non-payment — certiorari  lies  (Hetley  v.  Byer,  Cro.  Job.  ,336).  The  com- 
missioners could  not,  it  was  held,  assess  a  whole  township,  but  the  assessment  ought  to 
be  severally  and  proportionably  made  to  every  inhabitant  (Soohe's  Case,  5  Coke,  1000). 
The  commissioners  having  assessed  a  fine  upon  a  village,  and  appointed  it  to  be 
levied  on  the  cattle  of  an  individual,  which  was  done,  he  sued  and'recovered ;  and 
they,  committing  him  to  prison,  were  fined  and  imprisoned  (Ibid.)  It  was  probably 
to  this  case  Lord  Holt  long  afterwards  alluded,  when  he  said,  that  if  they  went  con- 
trary to  the  court  of  king's  bench,  they  should  be  "laid  by  the  seals  "  (Grimwell  v. 
Burnett,  Salkeld' s  Reps.)  At  common  law  there  were  customs  through  the  whole 
country,  by  assent  of  neighbours,  to  levy  sums  to  make  bridges,  causeways,  or  sea- 
walls ;  and  by  their  assent  to  assess  each  neighbour  at  a  sum  certain,  for  which  they 
may  distrain  (Year-book,  44  Edw.  III.,  fol.  18).  And  Lord  Coke  lays  it  down  that 
the  inhabitants  of  a  town  may,  without  any  custom,  make  ordinances  or  bye-laws  for 
the  reparation  of  the  church  or  highways,  or  for  any  sure  thing  which  is  for  the  general 
good  of  the  public ;  and  in  such  cases,  the  greater  part  shall  bind  the  whole,  without 
any  custom  (Chamberlain  of  London's  Case,  5  Coke's  Reps.,  63). 
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Though  our  courts  during  this  reign  furnished  decisions  upon 
almost  every  question  in  the  law  (a),  we  shall  only  select  such  of 
them  as  relate  to  the  new  points  then  mostly  agitated,  the  altera- 

(a)  Next  to  the  laws  relating  to  religion  and  the  church,  the  laws  relating  to  the 
titles,  the  transfers,  and  dispositions  of  land  would  be  of  importance ;  and  the  law 
and  legislation  in  this  reign  on  the  subject,  on  the  three  great  heads  of  fines  and 
recoveries,  uses,  and  wills,  illustrates  the  close  connexion  of  those  subjects,  and  also 
the  gradual  course  and  progress  of  our  laws,  and  the  way  in  which  legislation  followed 
the  development  of  law,  and  merely  carried  out  and  sanctioned  those  improvements 
which  that  development  showed  to  be  required.  Fines  and  recoveries  were  the 
common  assurances  of  the  kingdom ;  these  assurances  had  come  to  be  mostly  to 
uses  ;  and  these  uses  were  often  for  the  purposes  of  last  will  or  testament,  and  as  a 
means  of  devise  of  land,  for  the  most  part  to  uses  in  tail.  It  was  said  in  the  courts 
more  than  once  that  the  greater  part  of  the  land  of  the  realm  was  held  in  such 
assurances  and  to  such  uses  (19  Hen.  VIII.,  fol.  24  ;  27  Sen.  VIII.,io\.  21)  ;  and  that 
great  mischief  would  result  if  they  were  disturbed.  It  was  said  also  that  many  of 
the  inheritances  of  the  realm  depended  upon  their  assurances  to  uses  (27  Hen.  VIII., 
fol.  10),  and  therefore  that  it  would  be  a  great  mischief  if  they  were  not  upheld. 
And  as  uses  were  made  the  means  of  last  wills  or  testaments  of  land,  it  became 
necessary,  for  the  same  reason,  to  sanction  wills  of  land.  In  all  these  cases  law  led 
the  way  to  legislation,  and  the  alterations  had  long  been  practically  effected  under 
the  authority  of  the  courts  of  law,  before  they  were  formally  sanctioned  by  legisla- 
tion. And  the  efficacy  of  the  development  of  law  in  this  reign,  as  a  living  growth 
resulting  from  a  vital  principle  elicited  by  judicial  decisions,  is  one  of  the  most  im- 
portant lessons  in  our  legal  history.  It  was  become  a  custom  for  men  to  make  such 
settlements  or  trust-deeds  of  their  lands  by  will,  that  they  defrauded  not  only  the 
king,  "  but  all  other  lords,  of  their  wards,  marriages,  and  reliefs,  and  by  the  same 
artifice  the  king  was  deprived  of  his  primer  seisin,"  and  the  profits  of  the  "  livery," 
(i.e.,  of  seisin),  which  were  no  inconsiderable  branches  of  his  revenue.  Henry  made 
a  bill  to  be  drawn  to  moderate,  not  remedy,  this  abuse.  He  was  contented  that  every 
man  should  have  the  liberty  of  disposing  in  this  manner  of  half  his  land,  and  told 
parliament  that  if  they  would  not  take  this,  he  would  search  out  the  extremity  of  the 
law,  and  then  would  not  offer  so  much  again.  The  commons  nevertheless  rejected 
the  bill.  They  found,  however,  good  reason  to  repent  of  their  victory.  The  king 
made  good  his  threats  ;  he  called  together  the  judges  and  ablest  lawyers,  who  argued 
the  question  in  chancery,  and  it  was  decided  that  a  man  could  not  by  law  bequeath 
any  part  of  his  lands  in  prejudice  of  his  heir  (Hume's  Hist.,  c.  xxx.)  For  this  is  cited 
the  authority  of  Burnet  and  Hall ;  but  the  surer  authority  of  the  Year-books  refutes 
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tions  made  by  parliament  having  taken  up  too  great  a  space  to 
allow  us  to  enlarge  much  on  this  part  of  our  History. 

the  Btory,  which  indeed  in  itself  is  incredible,  for  it  is  not  likely  that  such  a  monarch 
as  Henry  would  have  relinquished  half  of  any  right  to  which  he  was  by  law  entitled. 
The  truth  is  precisely  the  contrary  of  what  is  here  represented.  The  courts  of  law 
had  decided  a  year  or  two  previously  that  a  man  could,  by  means  of  conveyance  to 
uses  and  declarations  of  last  will,  devise  his  lands  (Year-book,  27  Hen.  VIII.,  fol.  8) ; 
and  even  if  it  were  done  with  the  intent  of  avoiding  the  oppressive  incidents  of 
feudal  tenure,  it  was  not  deemed  on  that  account  invalid.  This  was  debated  before 
the  chancellor  and  all  the  judges  in  the  case  of  Lord  Dacres  ;  and  though  the  decision 
in  that  case,  that  is,  the  case  of  such  a  conveyance  with  intent  to  evade  the  feudal 
incidents  of  feudal  tenure,  is  not  distinctly  stated,  yet  the  validity  of  the  transaction 
was  so  strongly  maintained  by  some  of  the  judges  that  it  is  evident  that  at  all  events 
the  point  was  doubtful.  No  doubt  it  had  been  held  by  one  court  that  if  a  man,  him- 
self holding  of  the  king,  made  a  conveyance  to  uses,  this  would  not  deprive  the  king 
of  a  wardship  (26  Hen.  VIII.,  fol.  3) ;  but  this  was  held  in  one  court  apparently  in 
that  much  consideration,  and  may  have  been  the  very  reason  why  next  year  the 
question  was  debated  at  great  length  before  all  the  judges  ;  and  on  that  occasion, 
if  the  decision  was  not  against  the  king,  it  left  the  matter  in  doubt.  The  historian 
had  here  fallen  into  errors,  arising  from  a  want  of  information  as  to  the  history  of 
the  law.  It  was  so  well  settled  that  conveyances  to  uses  might  be  used  to  devise 
land,  and  deprive  lords  of  feudal  services,  that  in  the  previous  reign  a  statute  had 
been  passed  carrying  out  one  passed  under  Richard  III.,  that  if  a  man  made  feoff- 
ment of  lands  he  held  in  chivalry,  and  no  will  was  declared,  the  lord  should  have 
the  issue  in  ward,  as  if  the  tenant  had  died  seised  (i  Hen.  VII.)  And  upon  this 
arose  Delaware's  case,  in  which  it  was  implied  that  if  a  will  were  in  such  a  case 
declared,  it  would  take  effect,  although  a  last  will  (Year-book,  10  Hen.  VII,  fol.  10). 
And  in  another  case,  that  of  Storror,  which  was  much  debated,  it  was  held  that  the 
statute  only  applied  to  the  lord  of  whom  the  tenant  held  immediately  ;  and  there- 
fore, as  to  the  king,  only  as  to  land  held  of  the  crown  in  capite,  i.e.,  in  right  of  the 
crown  (Year-book,  12  Hen.  VII,  fol.  21,  Storror's  Case).  And  it  was  then  held  by  all 
the  judges  in  the  exchequer  chamber  that  if  a  man  held  of  the  crown  in  socage,  i.e., 
by  certain  service,  as  rent,  and  conveyed  to  uses  and  died,  the  king  should  not  have 
the  wardship,  for  of  such  lands  he  should  not  have  advantage  of  the  statute.  All 
that  the  historian  had  written  upon  the  subject  was  based  upon  entire  misapprehen- 
sion. In  the  preceding  reign  a  statute  had  passed,  following  one  of  the  reign  of 
Eichard,  recognising  conveyances  to  uses,  even  as  to  limitations  to  take  effect  after 
death,  and  only  protecting  the  right  of  the  king  or  other  lord  as  to  wardships  and 
marriages;  and  upon  this  it  was  held,  in  the  26  Henry  VIII.,  some  years  before  the 
statute  of  wills,  that  the  heir  of  cestui  que  use  need  not  sue  lively  (i.e.,  delivery  of. 
seisins  of  his  lands  by  the  king) ;  but  the  feoffees,  after  the  heir  who  is  a  ward 
came  to  full  age,  should  have  a  writ  of  amoveasmanus,  for  the  prerogative  was  quando 
tenens  regis  obiit  scisitus  when  the  king's  tenant  died  seised  ;  and  he  did  not  so  in 
such  case  ;  and  the  statute  of  4  Henry  VII.,  it  was  added,  did  not  aid,  except  as  to 
wardship  and  relief,  and  not  as  to  primer  seisin  or  livery.  And  it  is  to  be  explained 
that  livery  was  where  the  heir  was  a  ward,  and  was  under  age,  and  afterwards 
came  to  full  age;  and  primer  seisin  was  where  the  heir  was  of  full  age  at  the 
time  of  the  death  of  his  ancestor  (vide  26  Henry  VIII.,  fol.  2,  3).  Further, 
it  has  been  held,  in  the  reign  of  Henry  VI.,  by  all  the  judges  of  the  exchequer 
chamber,  that  no  one  was  bound  to  sue  livery  out  of  the  hands  of  the  king  of 
lands  held  of  him,  unless  they  were  held  of  him  in  chief  (in  capite),  in  right  of  his 
crown,  or  came  to  him  by  reason  of  such  lands  so  held  (28  Hen.  VI.,  fol.  11). 
And  it  was  held,  in  the  present  reign,  that  the  heir  of  him  who  held  of  the  king  in 
capite  in  socage  (i.e.,  by  certain  service  or  rent),  need  not  render  primer  seisin  to  the 
king  for  all  his  lands,  but  only  for  those  so  held  in  socage  in  capite;  though  it  was 
otherwise  of  him  who  held  a  chivalry  m  capite,  i.e.,  held  direct  of  the  king  by  knight- 
service  (38  Hen.  VII.,  Bro.  Abr.,  Liverie  et  Ouster  le  maine,  fol.  60).  And  observe 
that  "livery"  was  where  the  heir  had  been  in  ward,  and  came  to  full  age,  he  should 
have  livery  (i.e.,  delivery  of  his  lands)  out  of  the  hands  of  the  king  extra  nanus  regis. 
And  primer  seisin  was  where  the  heir  was  of  full  age  at  the  time  of  the  death  of  the 
ancestor,  or  where  the  tenant  held  in  socage  in  capite  and  died,  there  the  king  should 
have  primer  seisin  (38  Hen.  VIII,  Bro.  Abr.,  Liverie,  fol.  60).  And  the  writ  of 
ouster  le  maine  or  amoveas  manue  was  a  writ  to  oust  the  king  without  any  profit  to 
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Many  questions  concerning  leases  of  various  kinds  were  agitated 
in  this  reign,  and  some  were  adjudged  upon  such  sufficient  grounds 

him.  It  was  settled  law  that  he  who  held  even  in  chivalry,  and  not  in  capite,  need  not 
sue  livery  from  the  king,  nor  should  the  king  have  the  custody  of  his  other  lands ; 
and  when  his  heir  came  of  age,  he  should  have  ouster  le  maine;  but  if  he  was  of  full 
age  at  the  death  of  his  ancestor,  he  should  render  to  the  king  a  relief :  confra  of 
tenant  in  capite  (Ibid.,  62).  Hence  it  will  be  seen  that  the  incidents  of  feudal 
tenure  did  not  attach  to  lands  held  in  socage,  unless  held  in  capite,  nor  even  to  the 
full  extent  to  lands  held  in  chivalry,  unless  held  in  capite,  i.e.,  of  the  king  in  right 
of  his  crown;  and,  further,  it  was  well  settled  that  these  incidents  might  to  a  great 
extent  be  evaded  by  means  of  conveyances  to  uses,  even  though  to  take  effect  by 
means  of  last  will  and  testament.  Before  the  statute  of  uses  or  the  statute  of  wills,- 
it  was  held  that  if  a  man  conveyed  his  whole  estate*  in  fee  to  uses,  and  then  died, 
the  heir  need  not  sue  "  livery >'  of  his  lands  out  of  the  hands  of  the  king  (32  Hen. 
VIII.,  Bro.  Air.,  Liverie,  fol.  61).  It  was  also  settled  law,  and  had  been  solemnly 
adjudged  by  all  the  judges  in  the  exchequer  chamber,  so  early  as  the  20th  year  of 
this  reign,  many  years  before  these  statutes,  that  lands  might,  by  conveyances  to 
uses  and  declaration  of  last  will,  be  devised,  so  as  to  deprive  the  lord  of  the  incidents 
of  feudal  tenure.  And  so  the  statute  alluded  to  by  the  historian,  as  proposed  a  year 
or  two  afterwards,  i.e.,  in  1531,  the  22d  year  of  the  reign,  was  an  attempt  not  to  allow 
of,  but  to  restrain,  the  alienation  of  lands  by  devise,  and  to  reimpose  in  such  cases, 
to  some  extent,  the  incidents  of  feudal  tenure.  Of  course  such  an  attempt  was 
resisted,  and  failed  ;  and  as  the  result,  alienations  by  uses  and  by  wills  were  finally 
confirmed  by  statute.  The  tendency  of  the  age  to  countenance  and  encourage  any 
encroachments  of  the  prerogative  was  shown  in  a  very  striking  way  by  the  doctrine 
laid  down  in  this  reign  as  to  the  king's  right  of  wardship  by  the  law,  as  it  had 
always  been  understood  that  this  only  applied  to  tenure  in  chivalry,  pr  by  knight 
service,  and  accordingly  so  it  was  held  in  the  reign  of  Henry  VII.  ;  but  Keilway, 
recording  this  in  the  reign  of  Henry  VIII.,  says,  "  At  this  day  the  common  ex- 
perience is,  that  the  king  by  his  prerogative  shall  have  the  wardship  as  well  of  lands 
of  which  the  ancestor  died  seised  in  use  as  in  possession,  and  as  well  of  land  held 
in  socage  aB  by  knight-service  "  (Keilway,  86).  This  was  said  to  be  by  virtue  of  the 
stat.  4  Henry  VII.,  as  to  uses  ;  but  that  statute  had  been  in  force  for  some  years, 
when,  as  Keilway  reports,  the  king's  right  was  held  still  restricted  to  tenants  in 
chivalry.  However,  as  has  been  seen,  to  a  great  extent  the  system  of  uses  had 
tended  to  liberate  land  from  feudal  tenures.  One  of  the  subjects  of  judicial  decision 
upon  which  the  law,  in  the  course  of  this  reign,  was  greatly  modified,  if  not  altered, 
was  that  of  the  feudal  services,  which,  by  usage  under  the  sanction  of  law,  had  be- 
come gradually  commuted  into  fixed  money  payments  or  rents ;  so  that,  for  instance, 
if  lands  were  held  of  a  castle  by  knight-service,  it  was  commuted  into  bo  much  for 
"  suitage; "  and  if  it  was  held  by  "  castle-guard,"  it  was  commuted  into  a  rent.  The 
effect  of  this  was  twofold- — first,  that  the  payments  became  perpetual,  and  did  not 
cease,  as  the  services  might  have  ceased,  when  the  castle  became  ruinous ;  and  next, 
that  the  tenure  became  changed  into  "socage,"  as  it  was  called;  for,  as  Littleton 
had  laid  it  down  in  the  reign  of  Edward  IV.,  if  plough-service  or  agricultural 
tenure  was  commuted  into  rent,  it  was  "  socage ;"  and  so  if  any  service  of  an  un- 
certain nature  was  commuted  into  rent,  it  became  tenure  in  socage.  Thus  in  one  of 
the  first  years  of  this  reign,  in  a  case  where  the  tenant  held  of  a  castle  by  so  much 
for  suitage,  and  also  by  so  much  for  castle-guard,  it  was  held  that  though  the  castle 
had  become  ruinous,  yet  the  rent  remained;  for  when  the  tenant  held  of  the  lord  to 
guard  or  repair  the  lord's  castle,  and  afterwards  such  service  (as  Littleton  said  in  the 
case  of  socage)  was  in  ancient  times  changed  by  mutual  consent  into  an  annual  rent, 
it  was  full  and  perpetual  recompense,  and  was  tenure  in  socage  (Bendloee,  9).  This 
will  help  to  account  for  the  subsequent  assent  of  the  crown  to  the  act  allowing  be- 
quests of  land  by  last  will ;  for  of  course  if  men  had,  by  means  of  uses,  found  out  an 
indirect  mode  of  devising  their  lands,  it  was  of  no  use  to  attempt  to  prevent  it  from 
being  done.  Another  cause,  however,  no  doubt  co-operated,  and  it  is  curious  to 
observe  how  changes  in  the  law  arose,  incidentally  and  indirectly,  by  reason  of  the 
measures  which,  at  first  sight,  would  not  appear  to  have  had  any  connexion  there- 
with. It  will  be  observed  that  the  attempt  on  the  part  of  the  crown  to  restrain  the 
power  of  the  devise,  by  means  of  conveyances  to  uses,  was  in  the  22d  year  of  the 
reign,  some  years  before  the  abolition  of  the  monasteries ;  and  it  is  to  be  observed  also, 
that  the  three  great  measures  as  to  uses,  wills,  and  fines  (which  were  so  largely  used 
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as  to  stand  the  test  of  future  examination  without  being  shaken. 
Of  those  which  were  only  agitated,  but  not  decided  upon,  was  a 

for  the  purpose  of  conveyances  to  uses),  all  passed  some  few  years  after  the  abolition 
of  the  monasteries.    The  connexion  of  these  measures  is  worthy  of  attention. 

Nothing  is  of  more  importance  in  legal  history  than  to  observe  the  intimate  con- 
nexion between  the  development  of  law  by  judicial  decision  or  legal  practice  and  the 
course  of  legislation  upon  the  law,  in  other  words,  between  developed  law  and  enacted 
law.  Because  it  will  be  found  that  in  the  former  are  to  be  found,  at  this  period  of  our 
legal  history,  the  source  and  origin  of  the  latter,  being  that  almost  all  legislation  on 
the  subject  of  law  did  but  follow  upon,  and  in  most  cases  did  but  follow  out,  some 
previous  development  of  law  by  judicial  decision.  This  has  been  repeatedly  pointed 
out  in  the  notes  to  previous  chapters  of  this  history,  especially  in  the  present  volume, 
which  treats  of  a  period  when,  by1  reason  of  that  supremacy  of  law  which  had  been 
established  in  consequence  of  the  ascendency  acquired  at  this  epoch  by  the  royal 
authority,  the  courts  of  law  were  enabled  in  times  of  comparative  peace  and  quiet 
to  carry  out  the  development  of  legal  principles  and  settle  the  course  of  legal  practice. 
The  result  was  that  at  this  period  the  development  of  law  by  judicial  decision  and 
the  course  of  practice  led  to  much  legislation  on  the  subject  of  law,  and  this  in  two 
ways :  either  by  showing  that  a  certain  result  was  already  practically  though  cir- 
cuitously  attainable  by  means  of  some  legal  doctrine  or  some  legal  practice,  or,  on 
the  other  hand,  that  a  desirable  result  was  not  attainable  by  reason  of  some  legal 
obstacle  which  required  to  be  removed  by  legislation.  Thus  it  was,  for  instance, 
with  the  subjects  of  uses  and  wills,  which,  as  already  has  been  seen,  were  closely 
connected,  insomuch  that  men,  by  means  of  uses,  were  enabled  to  alienate  their 
lands  by  last  will,  and  thus  in  a  great  degree  to  escape  the  burden  of  certain  feudal 
profits  due  to  the  lords  upon  succession  to  estates.  The  system  of  uses  had  arisen 
entirely  under  the  sanction  of  the  courts  of  law,  and  this  having  been  found  to  be 
the  result,  a  statute  of  Henry  VII.  passed  to  protect  the  lords  from  loss  of  feudal 
profits  ;  but  then,  again,  in  the  present  reign  it  was  held  by  the  courts  that  if  the 
lands  of  the  king's  tenant  should  be  under  conveyance  to  uses  at  the  time  of  his 
death,  though  the  king  should  have  the  wardship,  by  the  statute,  he  should  not  have 
the  primer  seisin,  for  that  the  statute  only  spoke  of  wardship  (Keilway,  176).  And 
several  judicial  decisions  established  that,  notwithstanding  this  statute,  men  could 
still,  by  means  of  conveyance  to  uses  and  declarations  of  wills,  alienate  their  lands 
by  last  will  (Bro.  Abr.,  Feoffment  al  uses).  ThiB  led,  as  already  mentioned,  to 
the  statute  of  wills  and  the  statute  of  uses,  so  that  these  great  changes  in  our  law 
grew  out  of  legal  practice  and  judicial  decision.  So  as  to  the  system  of  conveyance 
or  assurance  of  lands  by  means  of  fines  and  recoveries,  they  had  arisen  entirely  out  of 
legal  practice,  and  statutes  only  altered  or  amended  that  practice.  Numerous  in- 
stances can  be  cited  from  the  books  of  fines  so  ancient  as  to  go  back  beyond  legal 
memory,  i.e.,  the  time  of  Richard  I.,  and  the  instance  of  such  a  fine,  i.e.,  used  as  a 
means  of  conveyance,  as  far  back  as  that  period,  is  put  in  a  case  occurring  in  this 
reign  (Keilway,  123),  while  actual  instances  of  conveyance  by  fines  as  far  back  as  the 
reign  of  Henry  III.  have  been  cited  from  the  Year-books  in  the  course  of  this  work. 
This  was  entirely  by  legal  practice.  The  statutes  on  the  subject,  the  earliest  of 
which  were  of  the  time  of  Edward  I.,  merely  made  regulations  as  to  the  mode  of  levying 
fines,  or  other  actions  as  to  the  mode  in  which  they  should  be  rendered  penal ;  and 
the  latest  of  these  statutes,  passed  in  the  present  reign,  only  carried  out  the  olject 
of  former  statutes,  founded  upon  a  system  established  by  legal  practice  under  the 
sanction  of  the  courts  of  law,  which  rendered  fines  conveyances  of  record.  So  as  to 
recoveries,  which,  being  in  fact  recoveries  by  default  in  real  actions,  were  entirely, 
like  fines,  the  creation  of  the  courts  and  the  results  of  legal  practice  settled  by 
judicial  authority.  Practice  settled  the  course  of  procedure  in  such  cases,  i.e.,  a  pro- 
cedure by  means  of  proclamations  upon  the  land,  in  order  to  afford  public  notice  to 
parties  interested  to  appear ;  and  practice  also  gave  a  year  for  the  purpose,  after 
which  parties  and  privies  were  barred.  The  legislature  when,  as  in  the  last  reign  and 
the  present,  it  settled  the  practice  as  to  fines,  by  requiring  public  proclamations,  only 
borrowed  from  the  practice  as  to  recoveries  already  established  by  the  practice  of  the 
courts;  and  thus  having  secured  the  same  notoriety  and  publicity  in  fines  as  recoveries 
gave  them  the  same  force  and  efficiency  and  finality.  So  judicial  decision  settled  what 
parties  should  be  deemed  to  be  so  interested  as  to  be  allowed  to  ceme  forward  and 
falsify  or  defeat  a  recovery  ;  and  a  discussion  or  doubt  on  that  subject  in  the  courts 
of  law,  at  the  end  of  the  last  reign,  led  to  a  measure  passed  in  the  present.    It 
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doubt  upon  a  very  common  method  of  letting  lands,  whether  it 
should  be  construed  a  lease  for  years  or  at  will ;  this  led  to  much 

appears  that  it  was  a  moot  point  whether  a  tenant  for  years  could  be  permitted  to 
falsify  a  recovery  suffered  collusively  by  his  lessor ;  and  it  was  said  by  one  of  the 
judges  that  he  could  not,  if  he  did  not  come  in  pending  the  recovery,  which  implies 
that  he  could,  if  he  did  so  come  in  (KeUway,  93).     But  as  there  appeared  to  be  a 
doubt,  it  was  settled  by  a  statute  passed  in  this  reign  (Vide  ante,  c.  xxix.)    This  is 
only  one  of  numerous  instances  in  which  judicial  decisions  or  judicial  doubts  led  to 
legislation.    Many  instances  could  be  adduced  in  which  the  establishment  by  judi- 
cial decision  of  a  certain  legal  principle  led  to  momentous  practical  consequences. 
The  effect  of  a  recovery,  by  reason  of  the  legal  principle  that  a  judgment  or  matter 
of  record  binds  parties  or  privies,  is  a  remarkable  instance  of  this.     So  as  to  the 
great  principle  established  by  the  courts  of  law  by  repeated  decisions  in  previous 
reigns,  and  also  in  the  present,  that  the  tenant  in  tail  did  not  take  under  the  donor, 
but  under  his  own  ancestor,  upon  which  depended  the  affirmation  of  that  principle 
of  estoppel,  so  as  to  make  a  fine  efficacious  to  bar  the  issue  in  tail.     So  as  to  the 
remedies  for  the  recovery  of  real  property,  and  especially  the  application  of  the 
action  of  forcible  entry,  originally  a  remedy  for  the  freeholder  for  the  recovery  of  a 
term,  by  a  course  of  legal  practice  under  which  the  termor  was  allowed  to  use  the 
name  of  the  freeholder,  which  led  to  the  ultimate  substitution  of  the  action  of 
ejectment,  originally  a  remedy  for  a  termor,  as  a  means  of  trying  the  title  to  the  free- 
hold, by  allowing  the  claimant  to  sue  in  name  of  the  termor.    These  changes,  the 
first  of  which,  if  not  the  other,  began  in  this  reign,  and  which  were  entirely  by  force 
of  legal  practice  under  judicial  authority,  are  instances  of  most  important  altera- 
tions so  effected  in  the  most  important,  because  the  most  practical,  part  of  law 
procedure.    So  in  the  whole  course  of  judicial  decisions  by  which  the  interests  of 
tenants  for  years  were  protected,  by  giving  them  an  easy  remedy  for  the  recovery  of 
their  terms,  or  by  enabling  them  to  obtain,  by  means  of  actions  on  the  case,  that 
redress  for  injuries  to  their  interest  which  freeholders  could  recover  by  means  of  the 
old  real  actions.    So  as  to  the  gradual  substitution  of  actions  in  the  case,  even  in 
cases  where  the  real  actions  were  the  primary  remedies — as  for  nuisances  to  land, 
and  in  a  number  of  other  cases,  where  they  had  not  hitherto  been  used.     So  as  to 
numerous  other  subjects  on  which  legal  principle  had  been  developed  by  a  course  of 
judicial  decisions,  and  led  the  way  to  legislation.    There  is  this  to  be  observed  also 
upon  the  subject,  that  judicial  decisions  at  this  period  were  arrived  at  with  all  the 
more  deliberation,  and  obtained  all  the  more  authority,  on  account  of  a  practice 
which  had  become  established  in  the  previous  reign,  and  is  to  be  noticed  all  through 
the  present,  viz.,  the  practice  of  having  cases  argued  before  all  the  judges  in  the 
exchequer  chamber.    This  practice  probably  commenced,  and  is  indeed  chiefly,  if  not 
entirely,  to  be  observed  in  cases  in  the  king's  bench;   and  perhaps  the  reason 
for  it  was  that,  at  this  period,  and  until  the  statute  of  Elizabeth,  there  was  no 
provision  for  error  from  .that  court  to  the  exchequer  chamber ;  and  no  doubt 
on  account  of  that  the  practice  had  arisen,  that  when  any  case  of  great  importance 
occurred,  at  all  events  in  the  king's  bench,  where  the  most  important  cases  would 
arise,  it  was  argued  before  all  the  judges  in  the  exchequer  chamber ;  in  consequence 
of  which,  although  the  judgment  was  formally  that  of  the  king's  bench  alone,  it 
virtually  carried  with  it  all  the  weight  of  a  judgment  by  all  the  judges.     Thus  it  was, 
for  instance,  that  the  great  question  of  sanctuary  was  argued  before  all  the  judges 
in  this  reign  ;  and  these  discussions  led,  no  doubt,  to  the  act  virtually  abolishing  it, 
and  the  other  statutes  doing  away  with  privilege  of  clergy  in  the  worser  cases 
(KeiZway,   190).     So  an  important  decision  as  to  forcible  entry  (Ibid.,  159).     It 
is  to  be  observed  that  cases  came  from  the  common  pleas,  on  error,  into  the  king's 
bench  (Ibid.,  154),  bo  that  all  cases  of  importance  (except  those  in  the  exchequer, 
which  went  into  the  exchequer  chamber  by  statute)  came  into  that  court,  and  hence 
the  importance  of  this  practice,  by  which  all  important  cases  in  the  king's  bench 
were  argued  before  all  the  judges,  and  determined  by  that  court  with  the  advantage 
of  their  assistance.    It  must  be  manifest,  and  will  abundantly  appear  from  an  atten- 
tive study  of  the  cases  thus  discussed  and  decided,  that  such  full  and  careful  con- 
sideration, and  such  deliberation  in  judgment  as  cases  so  decided,  necessarily  received 
the  weight  and  value  of  judicial  decisions,  and  their  influence  and  effect  in  mould- 
ing the  law  must  have  been  vastly  enhanced.    This  therefore  was,  far  above  any  for- 
mer age,  the  era  of  regular  judicial  decisions,  and  the  epoch  of  the  development  of 
law  by  means  of  such  decisions.    And  it  may  be  interesting  and  instructive  to  offer 
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inquiry  into  the  nature  of  a  lease  at  will,  and  how  it  differed  from 
a  term  for  years. 

In  the  third  year  of  the  king  a  lease  came  into  question,  where 

Leases  for     one  na(^  ^  *°  another,  to  hold  at  his  own  will ;  but  it 

years  and  at  having  been  long  laid  down1  that  a  lease  at  will  must 

wU1-  be  at  the  will  of  both  parties,  it  was  held  by  three 

justices  in  the  common  pleas  that  this  should  be  construed  to  beat 

the  will  both  of  the  lessor  and  lessee  ;  for  if  it  was  at  the  will  of 

the  lessee,  he  might  keep  it,  perhaps  for  his  life,  contrary  to  the 

rule  of  law,  which  says  no  freehold  shall  pass  without  livery.2 

But  the  occasion  when  the  properties  of  this  sort  of  lease  were 
thoroughly  discussed  was  in  Potkyns'  case,  in  14  Henry  VIII.  A 
lease  had  been  made  to  him  in  the  10th  year  of  Henry  VII.,  for 
term  of  a  year,  to  commence  at  Michaelmas,  and  continue  till  the 
end  of  the  said  year,  and  so  to  the  next  year,  de  anno  in  annum,  as 
long  as  the  parties  pleased.  These  were  the  terms  of  the  lease. 
Potkyns  held  the  land  for  twenty-four  years  ;  at  the  end  of  that 
time  the  lessor  determined  the  lease,  and  brought  an  action  of 
waste,  upon  which  it  was  moved,  in  arrest  of  judgment,  that  it  was 
only  a  holding  at  will,  and  therefore  the  defendant  was  not  liable 
to  waste  under  the  statute.  The  objection  was  thus  pointed :  that 
the  lease  being  only  for  a  year,  and  beyond  that  from  year  to  year, 
as  long  as  the  parties  pleased,  the  first  was  a  lease  for  a  year,  but  the 
remainder  was  only  at  will ;  for,  said  they,  every  lease  for  years 
should  have  a  certain  determination,  otherwise  it  is  not  a  lease  for 
a  term  for  years ;  and  here  there  is  no  certain  determination,  for  it 
is  at  will ;  therefore,  they  concluded  the  first  to  be  a  good  lease  for 
a  year,  and  the  remainder  to  be  only  at  will.     This  point  was  fre- 

an,  instance  (on  a  subject  of  common  occurrence,  and  therefore  of  practical  import- 
ance) of  the  manner  in  which  legal  principles  were  deduced  by  the  judges  from  cer- 
tain first  principles  of  reason  and  primary  elements  of  justice,  and  then  applied  and 
developed  to  the  decision  of  other  and  more  difficult  cases.  The  instance  selected 
is  upon  the'  very  subject  above  noticed  by  the  author,,  that  of  tenancy  at  will.  It 
was  held  by  the  court  of  common  pleas  that  on  a  lease  at  will  it  should  be  held  to  be 
at  the  will  of  both  parties,  for  otherwise  the  lessee  might  choose  to  hold  for  his  life 
(Keilway,  163) ;  and  then  there  is  a  reference  to  Potkins'  case,  above  cited  by  the 
author,  as  having  been  decided  on  the  same  principle;  and  it  was  said  also,  that  if 
land  was  let  to  a  man  for  a  year,  and  so  on  from  year  to  year,  at  the  will  of  the 
lessor,  when  the  first  year  was  determined,  if  the  lessor  suffered  the  lessee  to  enter 
on  the  second  year,  and  occupy  without  notification  of  his  will,  then  it  should  be 
taken  that  he  was  agreeable  that  the  lessee  should  occupy  all  that  year  ;  for  it  should 
be  against  reason  tha^  the  lessee  Bhould  occupy  the  second  year,  and  manure  the 
land,  and  then  that  he  should  be  ousted  of  the  land  (Ibid.,  164) ;  and  then  again 
there  is  a  reference  to  Potkins'  case,  above  cited  by  the  author,  as  having  been  de- 
cided on  the  same  principle.  A  curious  instance  of  the  influence  of  law  upon  the 
condition  of  a  nation  was  afforded  in  this  reign.  The  law  had  been  laid  down  be- 
fore and  in  the  early  part  of  this  reign,  that  the  lord,  during  the  nonage  of  the 
heir,  could  oust  the  termor  of  the  ancestor ;  but  the  law  on  that  point  was  altered 
by  the  judges,  i.e.,  it  was  held  otherwise  in  this  reign,  on  account  of  their  finding 
the  great  inconvenience  which  ensued  upon  it,  by  disabling  tenants  by  knight-service 
to  make  leases,  because  of  the  danger  of  such  wardship  happening  during  the  year 
and  perceiving  the  decay  of  husbandry  and  the  depopulation  which  attended  it 
(Jenkins'  Centuries,  202). 

1  Vide  ante,  vol.  ii.  2  3  Hen.  VIII.,  Keilway,  162. 


CHAP.  XXX.J  LEASES, FOE  YEARS  AND  AT  WILL.  367 

quently  argued  at  the  bar,  and  when  it  came  for  the  court  to  give 
judgment,  there  was  as  great  a  difference  of  opinion  among  the 
judges  ;  for  Fitzherbert  and  Brooke  held  it  to  be  clearly  a  lease  at 
will  after  the  first  year  ;  but  Pollard  and  Brudnell,  the  chief  justice, 
held  it  to  be  still  a  lease  for  a  year.  As  this  was  a  matter  of  some 
importance,  being  that  upon  which  it  was  to  depend  whether  there 
should  be  any  longer  such  a  description  of  estates  as  those  at  will, 
it  may  be  curious  to  hear  what  was  said  on  both  sides. 

It  was  said  by  Fitzherbert,  who  thought  it  was  an  estate  at  will 
after  the  first  year  (for  there  was  no  doubt  about  the  first  year), 
that  if  it  was  not  a  lease  for  years  at  the  commencement,  it  could 
not  be  made  so  by  occupation.     And  in  answer  to  what  had  been 
urged  by  the  counsel,  he  said  it  was  a  conceit  to  contend,  that  if  the 
party  held  from  year  to  year  at  the  will  of  both,  the  will  was  only 
to  be  exercised  at  the  commencement  of  every  year :  the  will  cer- 
tainly extended  to  every  part  of  the  year ;   so  that  they  might 
determine  it  at  any  part  thereof.     Again,  when  the  counsel  had 
said  that  the  word  will  was  void,  he  said  it  was  not  so :  but  that 
operated  as  a  sort  of  condition ;  for  if  I  let  land  for  a  year  at  my 
will,  the  lessee  would  assuredly  have  it  only  at  my  will.     Thus,  if  I 
let  for  years,  at  my  will  (but  leave  will  out),  as  a  lease  for  a  year, 
and  so  from  year  to  year,  without  limiting  the  years :  this,  for  want 
of  a  certain  determination,  could  not  be  a  lease  for  years ;  there- 
fore it  must  follow  that  it  was  a  lease  at  will.     Again,  if  a  lease 
was  made  for  years  generally,  without  any  certain  limitation  of 
years,  then,  in  the  opinion  of  some,  he  would  have  it  only  two 
years ;  for  two  years  would  satisfy  the  plural  noun  in  the  lease  : 
but  if  it  was  for  twenty  years  at  will,  this  would  be  determinable 
at  will  by  either  party.     The  stat.  Westminster  2  expressly  requires 
that  the  lessee  should  have  such  an  estate  as  the  lessor  could  not 
determine  ;  if  a  lease,  therefore,  for  years  was  made  to  commence 
at  such  a  feast,  this  would  not  be  good,  because  it  wanted  the  other 
limitation,  when  it  was  to  end.     The  conceit  of  here  being  several 
leases  for  a  year  was  reprobated  equally  by  Brooke.     He  said  that 
a  lease  for  years  should  be  perfect  by  the  first  wording  of  it,  or  it 
was  not  a  lease  for  years ;  and  this,  he  said,  was  an  entire  lease  and 
not  several,  and  the  whole  commenced  at  once,  notwithstanding 
this  pretended  separation  from  year  to  year.     Thus,  if  land  was  let 
from  Michaelmas  next,  reserving  rent  till  the  Michaelmas  follow- 
ing, and  so  the  next  year,  and  the  third,  this  was  a  good  lease  for 
three  years,  because  the  beginning  and  determination  of  it  was 
sufficiently  certain,  without  waiting  for  any  after  circumstances  to 
explain  it. 

The  estates  known  in  the  law  were  fee-simple,  fee-tail,  for  term 
of  life,  for  term  of  years,  and  at  will ;  and  each  was  created  by 
special  words  peculiar  to  itself :  waste  lay  against  tenant  for  life 
and  for  years  by  the  statute  ;  but  tenant  at  will  was  at  the  common 
law.     If  a  lease  was  made  to  a  man  till  he  was  promoted  to  a 
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benefice,  and  he  had  livery,  he  had  an  estate  for  term  of  life  :  so 
of  a  lease  to  baron  and  feme  during  the  coverture ;  because  these 
depended  on  a  condition  that  had  a  human  determination.  Not  so 
of  other  conditions  ;  for  a  lease  so  long  as  such  a  tree  grew,  is  but 
at  will ;  because,  said  Brooke,  it  is  not  natural  for  an  estate  to 
depend  on  such  a  condition.  He  thought  that  all  estates  for  years 
should  be  certain  in  their  determination,  and  not  at  the  will  of  any 
one,  for  that  would  be  a  contrariety  ;  for  which  reason  he  could  not 
agree  with  those  who  said,  that  a  lease  for  ten  years  at  will  should 
be  determined  at  will ;  for  the  words  at  will  were  inconsistent  and 
contrary,  and  therefore  were  void.  He  admitted  an  estate  for  years 
might  be  determinable  at  will,  on  a  condition,  but  not  otherwise  ; 
as  on  condition  if  stick  a  one  is  not  satisfied,  or  declare  his  dissent, 
then  it  shall  cease.  This  is  a  good  condition,  although  only  at  the 
will  of  a  stranger.  He  admitted  that  to  be  certain  in  its  determina- 
tion, which  could  be  made  so  by  construction  of  the  words  creating 
it.  That  a  lease  for  years,  he  agreed,  might  be  construed  good  for 
two  years,  because  that  satisfied  the  plural  term,  and  was  the 
greatest  certainty  that  could  be  obtained  out  of  the  words.  A 
lease  for  a  thousand  days  was  good,  because  it  was  as  certain  to 
count  by  days  as  by  years.  If  one  leased  for  a  year,  and  showed 
the  commencement  of  the  term,  and  so  the  second,  third,  and 
fourth  year,  this  would  be  good  for  four  years,  because  it  was  suffi- 
ciently certain  when  it  commenced,  and  when  it  was  to  determine ; 
but  if  it  was  from  year  to  year,  there  was  no  certainty  at  all.  Thus 
a  lease  for  years,  so  long  as  I.  S.  lived,  if  no  livery  was  made,  would 
be  only  at  will,  because  by  the  first  words  of  its  creation  there  was 
an  uncertainty  of  determination  ;  so  there  was  no  certainty  in  the 
first  words  of  creation,  when  a  lease  wa.8  from  year  to  year  ;  but  if 
it  was  for  one  year,  and  so  for  the  next  year,  and  so  from  year  to 
year,  it  would  be  good  for  the  first  and  second  year ;  but  for  the 
others,  for  want  of  certainty,  it  would  be  only  at  will.  He  said  he 
saw  no  difference  between  the  above  lease  after  the  first  two  years, 
and  one  for  as  many  years  as  we  can  agree ;  which,  for  want  of 
certainty,  would  clearly  bo  a  lease  only  at  will.  Such  were  the 
reasons  given  by  the  two  judges  who  thought  this  a  lease  at  will. 

On  the  other  side,  it  was  argued  by  Pollard  that,  considering 
how  many  leases  were  made  in  this  way,  it  would  be  more  reason- 
able to  support  it  as  a  lease  for  years ;  and  he  thought  it  a  very 
good  lease  for  years.  He  said  that  although  a  lease  for  years,  and 
so  from  year  to  year,  would  be  at  will,  because  it  was  not  deter- 
minable upon  any  certainty  ;  yet,  if  a  lease  was  made  for  a  year, 
and  so  from  year  to  year,  as  long  as  the  parties  agreed,  the  word  so 
implied  that  the  lessee  should  have  the  subsequent  years  in  the 
same  manner  as  he  had  the  first ;  and  it  would  be  a  good  lease  for 
ten  or  twenty  years,  if  the  parties  so  long  agreed.  The  same  as  if 
the  king  granted  a  ward  and  marriage,  and  so  from  ward  to  ward 
durante  minore  cetate  ;  in  which  case,  if  the  ward  died  within  age, 
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and  the  next  heir  was  likewise  within  age,  the  patentee  would  have 
that  ward  also,  in  the  same  manner  as  he  had  the  first.  And  as  it 
was  agreed  by  the  other  side,  that  a  lease  for  a  year,  and  so  for  the 
next,  was  good  for  the  next  by  reference,  why  should  it  not  also  be 
good,  iifrom  year  to  year?  He  said  that  if  a  lease  was  made  for 
ten  years  at  will,  the  words  at  will  would  be  void  ;  the  same  as  in 
a  feoffment  in  fee,  an  habendum  for  years  would  be  void.  As  to 
the  certain  determination,  he  thought  it  ought  to  be  determinable 
on  a  certainty,  or  on  what,  though  not  a  certainty  at  first,  might 
become  certain ;  for  a  lease  determinable  on  condition  was  not 
entirely  certain  in  its  determination.  He  said  that  in  case  of  a 
lease  from  year  to  year  at  the  will  of  the  parties,  when  the  lessee 
entered  into  any  one  of  the  years,  neither  the  lessor  nor  the  lessee 
could  determine  his  will  for  that  year  ;  and  if  they  went  on  so  for 
ten  years,  it  would  be  an  entire  lease,  and  not,  as  some  said,  a 
several  lease  every  year. 

In  all  this  the  Chief-Justice  Brudnell  agreed  with  Pollard.  He 
added  that  a  lease  for  years  determinable  on  an  uncertain  event, 
was  no  uncommon  thing.  Thus  a  lease  for  years  by  an  infant 
might  be  determined  when  he  came  of  age ;  a  lease  by  a  tenant  for 
life  was  determinable  by  his  death  ;  a  lease  with  proviso  that  when 
the  lessor  had  a  mind  to  occupy  the  land,  then  the  lease  should 
cease,  was  held  good,  though  determinable  at  will.  He  said  a  lease 
for  three  years,  and  so  from  three  years  to  three  years,  was  a  com- 
mon way  of  letting  parsonages,  and  these  were  esteemed  good  leases. 
Again,  a  lease  till  the  lessee  had  levied  £10  of  the  rents  and  profits, 
was  a  good  lease ;  and  yet  there  was  no  certainty  when  it  should 
determine :  the  same  in  this  case,  when  the  will  was  determined, 
then  that  certainty  of  determination  had  taken  place  which  was 
marked  by  the  terms  of  the  original  creation. 

Such  were  the  arguments  used  on  both  sides  of  this  famous 
question,  which,  after  all,  was  not  determined,  though  they  all  agreed 
in  giving  judgment  against  the  plaintiff.  For  notwithstanding  the 
lease  was  at  an  end,  as  stated  in  the  declaration,  it  was  stated  in 
the  writ,  quern  tenet  ad  terminum,  instead  of  tenuit;  which  vari- 
ance was  held  fatal ;  and  the  principal  question  was  left  in  its 
former  state,  with  the  addition  of  all  the  topics  which  this  solemn 
discussion  had  furnished  on  both  sides.1  In  28  Henry  VIII.  a  case 
similar  to  one  that  had  been  mentioned  by  the  Chief-Justice  is  to 
be  found  in  Dyer.  A  parson  leased  his  rectory  for  the  term  of 
three  years,  and  after  the  end  of  the  three  years,  for  another  term 
of  three  years  then  immediately  next  and  ensuing  ;  and  after  the 
end  of  that  three  years,  to  the  end  of  another  three  years,  during  all 
the  term  of  the  natural  life  of  the  lessor :  and  it  was  held,  by  the 
opinion  of  most  of  the  benchers  of  the  Middle  Temple,  and  several 
justices  of  the  Common  Pleas,  that  the  termor  should  have  only  an 
estate  for  nine  years,  if  the  lessor  so  long  lived,  for  it  wanted  words 

'14  Hen.  VIII.,  10  b. 
VOL.  III.  2  A 
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to  make  an  estate  for  the  life  of  the  lessor ;  but  if  it  had  been,  and 
so  from  three  years  to  three  years,  during  the  life  of  the  lessor,  this 
perhaps  would  have  done  :  and  it  was  said,  that  for  the  lessee  to 
have  a  lease  for  the  life  of  the  rector,  he  should  have  livery  of  seisin.1 

Other  cases  upon  leases  happened  in  this  reign,  which,  though  of 
less  importance  than  the  above,  are  more  worth  mention,  because 
they  were  determined  upon,  and  became  guides  in  future  times. 
These  not  being  upon  any  particular  head  of  inquiry,  can  be  given 
only  in  a  miscellaneous  way.  In  28  Henry  VIII.  we  find  a  case 
came  before  the  court,  of  a  lease  for  a  term  of  years,  with  a  reserva- 
tion of  all  woods  and  underwoods ;  and  it  was  a  question  whether 
an  action  of  waste  would  lie  against  the  lessee  for  cutting  trees.  It 
seemed  to  Baldwin  and  Shelley  that  it  would  not ;  for  the  wood 
being  excepted,  made  no  part  of  the  land  demised,  and  the  statute 
forbids  waste  in  te-rris,  boscis,  seu  gardinis  sibi  dimssis.  However, 
they  thought  there  might  be  a  remedy  by  trespass.2 

The  nature  of  the  possession  of  lessee  for  years  was  agitated  in 
a  case  where  the  lessor  made  a  feoffment  while  the  termor  was  on 
the  land,  and  in  occupation  of  it :  it  was  doubted  whether  the 
feoffee  obtained  thereby  the  freehold  and  rent.  Shelley  thought 
the  feoffment  was  good,  because  the  termor  and  the  lessor  having 
distinct  interests,  the  one  a  chattel,  the  other  a  freehold,  the  free- 
hold might  well  pass  from  the  one  without  infringing  the  right  of 
the  other ;  though  it  would  be  otherwise,  if  the  new  estate  had  been 
a  lease  for  years.  But,  on  the  other  hand,  Baldwin  and  Fitzherbert 
were  of  opinion,  that  nothing  passed  by  the  infeoffment,  unless  the 
termor  agreed  to  it ;  for  the  lessor  had  no  right  in  the  possession 
during  the  term ;  and  the  livery  and  seisin  being  nothing  but  a 
transfer  of  the  possession,  it  could  not  be  made  without  injury  to 
the  termor :  they  held,  therefore,  that  the  common  course  should 
be  adhered  to,  namely,  for  the  lessor  to  grant  the  reversion,  and  the 
termor  to  attorn.  Baldwin  added,  that  if  the  feoffment  was  made 
with  the  concurrence  of  the  termor,  the  term  and  the  rent  would 
be  gone,  for  this  would  be  a  complete  surrender :  but  Fitzherbert 
denied  this,  for  the  termor's  interest  could  not  be  surrendered  with- 
out his  assent ;  and  he  quoted  several  cases  where  it  had  been  held, 
that  the  termor's  consent  to  a  livery  made  by  the  lessor  was  con- 
sistent with  the  continuance  of  his  term.  However,  after  this  can- 
vass, the  point  went  off  without  a  decision.3 

A  lease  was  not  uncommonly  made  with  a  condition  by  which 
the  lessee  was  bound  not  to  alien  to  a  particular  person.  It  hap- 
pened that  a  lessee  being  so  bound,  aliened  to  one  who  aliened  to 
the  person  prohibited  by  the  lease :  it  became  a  question,  whether 
this  was  a  breach  of  the  condition:  it  seems  to  have  been  the 
opinion  of  Dyer  that  it  was  not,  because  every  condition  should  be 
taken  strictly.4    He  likened  it  to  a  feoffment  on  condition  that  the 

i  28  Hen.  VIII.,  8.  Dyer,  24, 151.  'Ibid.,  19,  110. 

8  Ibid.,  33,  13.  «  31  Hen.  VHI.    Dyer  45,  1. 
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feoffee  should  not  infeoff  I.  S.,  and  the  heir  infeoffed  I.  S.,  which 
was  no  breach  of  the  condition.  Another  case  of  this  sort  happened 
in  the  court  of  agumentations.  A  lease  had  been  made  for  years, 
on  condition  that  if  the  lessee  during  his  life  assigned  his  term  to 
another  without  assent  of  the  lessor,  the  lessor  might  enter.  The 
lessee  devised  the  term  without  the  assent ;  and  it  was  argued  that 
this  was  a  breach  of  the  condition.  It  seemed  to  Brooke,  and 
Hales,  Master  of  the  Kolls,  that  this  was  a  forfeiture,  for  the  devisee 
shall  be  said  to  be  in  possession  of  the  assignment  made  in  the  life- 
time of  the  lessee ;  and  they  took  a  difference  between  an  assignment 
made  by  the  law,  and  by  the  lessee  himself;  for  they  considered  it 
as  a  clear  case,  that  had  the  term  been  taken  by  an  execution,  there 
would  have  been  no  forfeiture.  But  this,  like  the  former  case,  went 
off  without  a  decision.1 

A  lease  for  years  was  made  of  land  with  a  stock  of  sheep  upon 
it,  and  a  rent  was  reserved.  All  the  sheep  died,  and  it  was  doubted 
whether  the  rent  should  be  apportioned.  The  ground  upon  which 
those  rested  who  thought  it  should  be  apportioned  was,  that  it 
was  the  act  of  God,  without  any  default  in  the  lessee.  But  it  was 
said  that  the  law  was  otherwise ;  for  if  the  sea  overflowed  the  land, 
or  it  was  burnt  with  wild-fire,  the  rent  would  not  be  apportioned, 
but  the  whole  rent  should  issue  out  of  the  remainder ;  though 
where  part  was  evicted  by  an  elder  title,  the  rent  should  be  appor- 
tioned. And  of  this  opinion  were  Bromely,  Portman,  Hales,  Ser- 
jeants ;  Locke,  justice ;  Brooke  and  others  of  the  Temple ;  but 
Marvyn,  Browne,  justices;  Towshend,  Griffith,  and  Foster,,  were  of 
a  contrary  opinion :  though  all  thought  it  consistent  with  reason 
and  equity  that  the  rent  should  be  apportioned.  This  case  was 
afterwards  made  the  subject  of  a  reading  in  one  of  the  inns  of 
court,  as  was  very  common  in  those  days ;  and  there  it  was  the 
opinion  of  More,  the  reader,  together  with  Brooke,  Hudley,  For- 
tescue,  and  Browne,  justices,  that  the  rent  should  be  apportioned.2 

No  little  debate,  nor  small  difference  of  opinion,  arose  upon  the 
effect  of  leases  made  by  tenants  for  life  and  other  tenants,  who 
though  possessed  of  a  greater  estate  than  for  .their  own  lives,  yet 
could  not  make  leases  that  extended  beyond  that  period,  without 
infringing  the  claims  and  titles  of  those  who  followed  them ;  all 
which  showed  the  need  there  was  for  the  parliament  to  take  up  the 
subject,  and  make  some  specific  declaration  thereon,  as  was  actually 
done  in  this  reign.3 

We  find  it  laid  down  by  Fitzjames,  Chief-Justice  of  the  King's 
Bench,  in  the  24th  year  of  the  king,  with  the  concur-    LeaBes  by 
rence  of  many  others,  that  if  a  tenant  for  life  leased    tenant  for 
land  for  years,  and  died,  the  lease  became  void,  and    Ufe'  &c- 
the  rent  determined :  the  same  of  a  parson  s  lease ;  and  though  his 
successor  received  the  rent,  the  lease  was  not  good  against  him ; 
for  being  void  by  the  death  of  the  lessor,  it  could  not  be  perfected 

i  32  Hen.  VIII.    Dyer,  45,  3.  J  35  Hen.  VIII.   Dyer,  56, 15.  *  Vide  ante. 
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by  any  acceptance  or  ratification.1  In  a  subsequent  case,  we  find  a 
difference  made  between  a  lease  for  years  and  for  life ;  for  after 
recognising  the  foregoing  opinion,  it  was  said,  that  if  a  parson 
made  a  lease  for  life,  and  died,  and  his  successor  accepted  fealty, 
he  should  be  bound  by  it  during  his  life.2  In  the  case  of  a  lease 
for  years,  made  by  the  Bishop  of  London,  reserving  rent  to  him 
and  his  successors,  it  was  argued  whether  it  was  void  by  the 
bishop's  death ;  and  it  was  held  by  many  that  it  was :  though  it 
was  agreed,  says  Dyer,  that  an  abbot,  bishop,  or  those  who  have 
an  estate  of  inheritance,  as  tenants  in  tail,  might  mate  a  lease  for 
years  rendering  rent ;  and  it  would  not  be  void  by  their  death,  but 
voidable  only  at  the  pleasure  of  their  successor,  or  the  issue ;  for  if 
they  accepted  the  rent,  the  lease  would  be  good.  But  they  adhered 
to  the  former  opinion,  that  in  the  case  of  a  parson,  or  tenant  for 
life,  such  lease  would  be  absolutely  void  ;3  and  so  it  was  again  held, 
in  the  case  of  a  parson's  lease,  in  38  Henry  VIII.4 

With  regard  to  leases  by  tenant  in  tail,  it  was  held  by  the  jus- 
tices of  both  benches,  where  cestui  que  use  in  tail  and  his  feoffees 
made  a  lease  for  years,  and  died,  and  the  issue  aliened  the  land  by 
fine,  before  he  had  made  any  entry  upon  the  termor  or  received 
any  rent,  and  the  alienee  accepted  the  rent ;  they  held,  that  the 
alienee  could  not  have  avoided  the  lease,  even  if  he  had  not  ac- 
cepted the  rent;5  and  that  it  could  not  be  avoided  without  entry 
by  the  issue. 

A  method  had  been  contrived,  by  which  tenant  in  tail  could 
make  a  lease  for  years  that  would  be  good  against  the  issue.  The 
tenant  in  tail  and  the  intended  lessee  would  acknowledge  the  land 
to  be  the  right  of  A.,  a  stranger ;  and  then  A.  would,  by  the  same 
fine,  grant  and  render  to  the  lessee  for  years,  with  remainder  to 
the  lessor  and  his  heirs.6  This  device  is  mentioned  in  a  case  in 
36th  of  the  king,  which  was  four  years  after  the  enabling  act,  and 
the  statute  which  made  a  fine  a  bar  to  the  issue.  As,  therefore, 
before  the  one  of  those  acts,  a  lease  let  in  this  way  would  not  bind 
the  issue,  and  after  the  other,  the  tenant  was  by  law  enabled  to 
let  under  certain  terms,  so  this  contrivance  seems  to  be  necessary, 
since  those  acts,  in  cases  where  it  was  intended  to  grant  a  lease  of 
longer  date  than  twenty-one  years,  or  three  lives,  or  not  within 
the  other  terms  of  the  enabling  act. 

It  was  mostly  in  conjunction  with  the  present  fashionable  con- 
veyances, that  topics  of  real  property  were  agitated  in  the  courts ; 
a  fine,  a  recovery,  a  deed  to  raise  or  convey  uses,  or  a  will,  was 
usually  the  occasion  upon  which  any  litigation  of  this  sort  arose. 
To  acquaint  ourselves,  therefore,  more  intimately  with  the  leasing 
of  real  property  in  this  reign,  we  shall  now  proceed  to  consider  the 
methods  in  which  it  was  most  commonly  transferred.  First,  of 
fines  and  recoveries. 

1  24  Hen.  VIII.    New  Cases,  152.  !  32  Hen.  VIII.  Now  Cases,  151. 

3  32  Hen.  VIII.    Dyer,  46,  9.  «  New  Cases,  154. 
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Some  questions  upon  the  nature  of  fines  and  recoveries  were 
agitated  in  our  courts,  and  deserve  not  less  attention  than  the 
statutes  which  have  already  been  mentioned  respecting  those  two 
methods  of  conveying  lands  and  hereditaments. 

In  the  19th  of  the  king,  a  very  important  question  (which  has 
already  been  alluded  to)1  was  agitated,  upon  the  effect 
of  this  statute  of  fines  (a).    A  tenant  in  tail  had  levied  nes- 

a  fine  with  proclamations ;  and  the  five  years  passed  in  his  life- 
time: he  died,  and  it  was  made  a  question,  Whether  his  issue 
should  be  barred  ?  This  was  argued  at  Serjeant's-inn  before  all 
the  justices,  who  were  divided  in  opinion.  Englefield,  Shelley, 
and  Coningesby  thought  that  the  issue  should  not  be  barred ;  for 
they  said,  that  by  statute  4  Henry  VII.,  c.  24,  a  fine  was  to  con- 
clude both  privies  and  strangers,  with  certain  savings ;  namely,  to 
all  persons  and  their  heirs  (other  than  the  parties  to  the  fine), 
their  right  and  interest  which  they  had  at  the  day  the  fine  was 
engrossed,  so  that  they  brought  their  action,  or  made  their  entry, 
within  five  years  after  the  engrossing ;  saving  also,  to  all  other  per- 
sons, such  right,  title,  and  interest  as  would  first  grow,  remaiD, 
descend,  or  come  to  them  after  the  fine  engrossed,  or  proclamation 
made,  by  force  of  any  entail,  or  other  cause  or  matter  done  before 
the  levying  of  the  fine.  They  contended,  by  this  last  saving  the 
issue  in  tail  were  aided ;  for  they  are  the  first  to  whom  a  right 
would  descend  after  the  engrossing  of  the  fine :  and  though  the 
father  was  privy  to  the  fine,  yet  the  issue  is  neither  party  nor  privy; 
for  he  claims  by  the  donor,  and  not  by  the  donee,  notwithstanding 
he  must  convey  himself  to  the  land  by  the  father.  For,  they  said, 
it  was  not  like  where  a  father  disseised  a  grandfather  of  his  land 
in  fee,  and  levied  a  fine,  then  the  grandfather  dies,  and  afterwards 
the  father ;  in  which  case  the  fine  would  bar  the  son,  because  he 
could  not  convey  the  fee-simple  to  himself  but  through  the  father, 
who  was  party  to  the  fine,  and  therefore  as  heir  to  him  he  was 
privy  to  the  fine. 

(a)  In  Coke's  "  Case  of  Fines,"  three  judges  were  of  opinion  that  the  stat.  4  Henry 
VII.  did  not  extend  to  an  estate  tail,  and  they  relied  upon  the  words  of  a  saving  in 
that  act,  viz.,  saving  to  all  their  right  to  whom  any  right  came  or  descended  by 
force  of  any  entail  (3  Coke's  Sept.,  84  ;  14  Hen.  VIII.;  17  Dyer,  274).  Jenkins  says 
that  these  judges  were  in  the  right,  and  that  the  makers  of  the  act  never  intended 
to  make  void  the  statute  De '  Donis,  and  destroy  estates  tail,  but  only  intended 
to  remedy  the  mischief  which  the  statute  of  non-claim  had  introduced  (Jenkins' 
Centuries,  192).  But  that  mischief  was,  that  the  issue  were  not  barred  ;  and  it 
is  difficult  to  see  what  the  act  did  if  it  did  not  bar  the  issue  in  tail.  Moreover,  the 
reason  given  by  the  three  judges — viz.,  that  the  issue  in  tail  did  not  come  in  under 
the  ancestor,  but  under  the  donor,  and  so  were  not  privies — was  purely  fallacious,  and 
would  apply  equally  to  a  recovery,  and  at  all  events  had  been  held  to  be  wrong 
again  and  again  in  courts  of  law.  Jenkins  says,  "Because  of  this  difference  of 
opinion,  the  law  was  doubtful  until  the  statute  32  Henry  VIII.  was  made,  which 
ordained  that  a  fine  should  bar  the  issue  in  tail."  That  act,  however,  was  nearly  half 
a  century  after  the  act  of  Henry  VII.  The  law  had  all  that  time  been  left  in  doubt ; 
and  in  point  of  fact  it  was  not  so ;  for  the  majority  of  the  judges  had  settled  it  by 
solemn  decisions. 

1  Vide  ante. 
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The  justices  on  the  other  side  were  Fitzjames,  Brudnell,  Fitz- 
herbert,  Brooke,  and  More.  They  said,  that  the  intent  of  the 
makers  of  the  statute,  as  appears  by  the  words  of  it,  was,  that  a 
fine  should  be  at  an  end,  and  should  conclude  as  well  privies  as 
strangers ;  and  if  no  exception  had  been  made  in  the  above  words, 
all  persons,  as  well  the  issue  in  tail  as  others,  would  be  concluded. 
As  to  the  exceptions,  they  said,  in  the  first  there  was  no  aid  given 
but  to  femmes  covert ;  in  the  second,  all  strangers  are  aided  who  had 
title  to  the  land  at  the  time  of  the  fine  levied,  if  they  brought  their 
action,  or  made  their  entry  within  five  years ;  but  the  issues  are  not 
aided  by  either  of  these  two  exceptions.  The  third  saving  is  in 
favour  of  all  other  persons,  which  must  be  intended  all  strangers  to 
the  fine,  and  not  privies ;  and  by  virtue  of  that  saving,  all  strangers 
to  a  fine,  to  whom  a  remainder  in  tail,  or  a  descent  in  tail,  shall 
first  accrue  after  the  engrossment,  shall  be  aided.  Thus,  if  tenant 
in  tail  discontinued,  and  the  discontinUee  levied  a  fine  with  procla- 
mations, and  the  five  years  passed,  and  then  the  tenant  in  tail  died, 
the  issue  might  have  another  five  years,  by  virtue  of  that  saving  in 
the  act.  The  intention  of  the  makers  was  not  that  he  who  claimed 
by  the  same  title  as  his  ancestor  who  levied  the  fine  should  be 
aided ;  for  such  issue  in  tail  is  privy  to  his  ancestor  by  whom  he  is 
to  make  his  descent,  and  all  privies  are  clearly  concluded  by  such 
a  fine:  they  therefore  were  of  opinion,  that  the  issue  in  tail  were 
barred  by  such  fine.  All  the  justices  agreed,  that  if  a  stranger  to 
a  fine,  to  whom  a  remainder  in  tail  or  other  title  first  accrued  after 
the  fine,  did  not  make  his  claim  within  five  years,  his  issue  would 
be  barred  for  ever.1  This,  no  doubt,  became  the  governing  opinion 
on  the  stat.  4  Henry  VII.  till,  to  remove  all  difference  of  sentiment, 
it  was  so  declared  by  stat.  32  Henry  VIII.,  as  has  been  before  shown. 

There  is  nothing  further  in  the  books  of  importance  on  the  sub- 
ject of  fines,  till  the  27th  year  of  the  king ;  when  we  find  a  case, 
where  a  fine  had  been  levied  sur  grant  et  rendre;  in  which  the 
conusee  granted  to  the  conusor  the  lands  in  tail,  on  condition  that 
he  and  his  heirs  carried  the  standard  of  the  conusee,  when  he  went 
to  battle ;  and  if  he  or  his  heirs  failed  therein,  then  the  land  should 
remain  to  a  stranger.  Upon  its  being  put  to  the  court  whether 
this  was  a  good  remainder,  Fitzherbert  said,  he  had  never  before 
seen  a  fine  levied  upon  condition ;  and  though  he  thought  such  a 
fine  clearly  good  when  levied,  he  doubted  whether  the  justices 
would  be  willing  to  take  such,  because  it  was  a  very  old  language 
in  the  law-books,  that  finis  finem  litibus  imponit;  which  seemed 
to  him  not  much  promoted  by  such  conditions.  As  to  the  re- 
mainder, he  thought  it  good ;  and  that  the  stranger  took  it  before 
the  condition  broken :  and  when  it  was  objected  that  the  remainder, 
as  it  depended  on  a  condition,  could  not  take  effect  till  the  condition 
was  broken,  he  maintained  what  he  had  first  said ;  but  had  it  been 
a  feoffment,  he  said,  that  if  the  remainder  did  not  take  effect  at 

1 19  Hen..  VIII.    Dyer,  2, 1. 
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the  time  livery  was  made,  it  could  not  afterwards.     However,  no 
judgment  was  given.1 

It  was  a  common  practice  to  make  a  lease  for  term  of  years  by 
fine.  The  course  was,  first  for  the  lessee  to  acknowledge  the  land 
to  belong  to  the  lessor,  come  ceo,  &c,  and  then  for  the  lessor  to 
grant  and  render  it  to  the  lessee.2  The  fine  sur  grant  et  rendre 
was  a  useful  assurance  in  these  and  many  other  cases.  Where  it 
was  covenanted  that  A.  should  make  to  B.,  his  wife,  daughter  of 
J.  K.,  a  jointure  by  fine,  it  was  contrived,  on  account  of  the  infancy 
of  B.,  that  the  writ  of  covenant  should  be  made  between  J.  and  A., 
by  which  A.  acknowledged  the  land  to  be  the  right  of  J.  come  ceo 
que,  &c,  and  J.  granted  and  rendered  it  to  A.  for  life,  without 
impeachment  of  waste,  with  remainder  to  B.,  his  wife,  for  life, 
remainder  to  A.  and  his  heirs.3  What  effect  a  fine  had  on  an 
estate  in  use,  will  be  mentioned  in  another  place. 

The  modern  method  of  ordering  a  recovery,  so  as  to  make  it  a 
complete  bar  to  all  secret  entails,  and  to  those  claiming  Manner  0f 
in  remainder,  was  not  generally  practised  in  this  reign,  suffering  re- 
They  often  contented  themselves  with  a  single  voucher ;  coveneB- 
and  they  brought  the  writ  against  the  tenant  whose  estate  was  to 
be  barred ;  both  which  were  the  precise  circumstances  in  Taltarum's 
case :  and  though  that  decision  seemed  a  sufficient  warning,  they 
continued  more  commonly  to  suffer  a  recovery  in  that  way  than  in 
any  other.  In  the  23d  of  the  king,  we  find  a  writ  of  entry 
brought  against  the  husband  and  wife  of  land,  where  the  wife 
was  tenant  in  tail,  and  they  vouched  over :  this  was  held  a  bar  to 
the  issue  in  tail.4  Yet  it  was  said,  on  another  occasion,  that  if  the 
husband  survived  the  wife,  then  as  the  recompence  would  go  to  the 
survivor,  this  should  not  bar  the  issue.5  It  was  held  that,  where 
the  writ  was  brought  against  the  tenant  for  life,  in  order  to  bind 
the  fee-simple,  he  ought  to  pray  in  aid  of  him  in  reversion,  and 
they  were  then  to  vouch  together.6  It  was  held  in  25  Henry  VIII. 
(which  was  before  the  statute  for  declaring  void  recoveries  suffered 
by  tenant  for  life),  that  if  a  tenant  for  life  vouched  a  stranger,  and 
the  demandant  recovered,  and  the  tenant  over  in  value,  that  the 
land  recovered  in  value  would  not  go  to  the  reversioner  after  the 
death  of  the  tenant  for  life ;  so  that,  in  all  reason,  such  recovery 
ought  not  to  be  a  bar  to  the  person  in  reversion.  7 

In  another  case,  about  five  years  after,  it  was  said  that  where 
there  was  tenant  for  life,  and  he  was  impleaded,  and  vouched  him 
in  remainder  in  tail,  or  for  life,  who  vouched  over  one  who  had 
title  of  formedon,  and  so  the  recovery  was  had,  there  the  issue  of 
him  who  had  title  of  formedon,  might  bring  his  formedon,  and 
recover  against  the  tenant  for  life ;  for  the  supposed  recompence 
should  not  go  to  the  tenant  for  life,  because  the  ancestor  warranted 
only  the  remainder  (says  the  report),  and  not  the  estate  for  term  of 

1  27  Hen.  VIII.,  24.  2  New  Cases,  142.  3  30  Hen.  VIII.    New  Cases,  139. 
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life ;  and  therefore  the  tenant  for  life,  who  was  not  warranted  by 
the  ancestor,  could  not  bind  him  by  the  recovery.  In  such  case,  it 
was  recommended  that  the  tenant  for  life  should  pray  in  aid  ot 
him  in  remainder,  and  they  should  join  and  vouch  him  who  had 
title  of  formedon  ;  and  if  the  recovery  was  passed  in  that  manner, 
the  recompence  would  go  to  both.1 

Where  there  was  a  tenant  for  life  with  remainder  over,  or  tenant 
in  tail,  the  remainder  over,  and  he  was  impleaded,  and  vouched  over 
a  stranger,  and  the  recovery  was  had  in  that  manner ;  it  was  held  by 
Montague,  justice,  and  others,  that  this  would  bind  the  entail,  for 
the  recompence  would  go  to  him  in  remainder.  It  is  remarked 
upon  this  case  by  Brooke,  that  the  law  was  determined  to  be  other- 
wise by  all  the  justices  in  the  case  of  Lord  Zouch  and  Stowell  in 
chancery,  and  he  thought  the  reason  was  this :  That  when  he 
vouched  a  stranger,  the  recompence  should  not  go  to  him  in 
remainder ;  though  it  would  be  otherwise  if  he  vouched  the  donor 
or  his  heir.2 

Notwithstanding  these  discordant  opinions  about  the  manner  of 
ordering  a  recovery,  it  is  evident  that  some  recoveries  were 
suffered  in  the  precise  way  we  now  see  them ;  for  so  early  as  the 
23d  of  this  king  it  was  laid  down  that  a  recovery^  with  single 
voucher  only  gave  the  estate  which  the  tenant  in  tail  had  at  the 
time  of  the  recovery  ;  so  that  if  he  was  in  of  another  estate,  then 
the  entail  would  not  be  bound  against  the  heir  :  it  was  therefore 
recommended  to  suffer  the  recovery  with  double  voucher?  The 
way  to  effect  this  was  for  the  tenant  in  tail  to  discontinue  his 
estate,  by  making  a  freehold  to  somebody  against  whom  the  prcecipe 
might  be  brought ;  that  person  being  tenant  of  the  land,  and  also 
to  the  writ  of  prcecipe  would  vouch  the  tenant  in  tail,  who  would 
vouch  over  some  stranger,  called  the  common  vouchee,  and  so  lose 
the  land.  Here,  as  the  tenant  in  tail  vouched  generally,  and  the 
stranger  entered  with  the  warranty  generally,  the  recompence  would 
be  held  to  ensue  the  general  warranty ;  in  consequence  of  which 
the  tenant  in  tail,  and  all  persons  claiming  through  him,  under 
whatever  estate,  would  be  barred ;  it  being  in  the  power  of  none 
to  say  the  warranty  was  annexed  to  some  other  estate,  and  not  to 
that  which  he  claimed.  Thus  was  a  recovery  settled  upon  the 
principle  of  Taltarum's  case,  as  a  complete  bar  to  all  estates  that 
the  tenant  could  claim. 

The  following  question  arose  upon  a  recovery.  A  writ  of  entry 
was  brought  against  a  tenant  in  tail ;  there  was  a  voucher  and 
recovery  in  value  against  the  common  vouchee ;  but  before  execu- 
tion sued,  the  tenant  in  tail  died,  and  the  issue  entered ;  it  was 
submitted  to  the  court  whether  the  recoverer  might  not  enter ;  and 
it  seemed  to  Fitzherbert  and  Baldwin  that  he  might  well  enter,  for 
the  issue,  on  account  of  the  recovery  over  in  value,  could  not  falsify 

i  30  Hen.  VIIL    New  Cases,  252.  2  27  Hen.  VIII.    New  Cases,  252. 
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the  recovery,  as  he  might  if  there  had  heen  no  recovery  over  in 
value.  But  Shelley  thought  the  issues  were  remitted  by  the  death 
of  the  tenant.  After  the  delivery  of  these  two  opinions,  the  matter 
went  off  without  a  decision;!  and  so  the  question  remained  till  it 
was  solemnly  settled  in  the  reign  of  Queen  Elizabeth.  Another 
question  of  difficulty  respecting  a  recovery,  and  also  a  fine,  was  put 
to  the  Court  of  Common  Pleas,  but  received  no  decision.  It  was 
asked  if  a  tenant  in  tail,  the  reversion  in  the  king,  levied  a  fine  or 
suffered  a  recovery,  the  heir  would  be  barred.  The  court  seemed 
to  think  that  the  heir  would  be  barred,  though  it  was  no  discon- 
tinuance of  the  entail,  nor  had  any  effect  as  against  the  king  in 
reversion.  Englefield  said  he  had  before  met  with  such  a  case, 
,  and,  upon  good  advice,  it  had  been  thought  a  bar  (by  which  it 
may  be  supposed  he  meant  a  bar  to  the  king,  for  the  report  had 
before  said  that  they  had  all  agreed  upon  its  being  a  bar  to  the 
issue)  ;  but  Shelley  expressed  a  doubt  of  it.  Whether  it  was  one 
or  the  other,  we  have  already  seen  that  this  difficulty  was  removed 
about  three  years  after  by  statute.2 

The  law  and  doctrine  of  uses  constituted  one  of  the  principal 
subjects  of  discussion  during  the  whole  of  this  reign  ; 
and  so  unsettled  were  men's  minds  upon  the  nature 
and  qualities  of  this  new  sort  of  property,  that  questions  of  this 
kind  were  agitated  with  great  difference  of  opinion.  To  convey  to 
the  reader  an  idea  of  this  controversy  about  uses,  it  may  perhaps 
be  the  best  way  to  state  the  cases  that  appear  on  this  head  in  our 
books,  in  the  order  in  which  they  happened,  as  this  will  more 
readily  exhibit  the  progress  of  opinions. 

A  case  happened,  in  the  14th  year  of  the  king,  where  it  was 
necessary  to  enter  fully  into  the  nature  of  uses.     The  feoffees  had 
granted  a  rent  to  a  person  who  was  apprised  of  the  use,  and  after- 
wards made  a  feoffment  thereof,  and  the  cestui  que  use  released  all 
his  right  to  the  feoffee ;  the  grantee  distrained  for  the  rent,  and  it 
became  a  question,  whether  the  rent  should  be  considered  as  to 
the  use  of  the  cestui  que  use,  as  the  land  was,  or  to  the  use  of  the 
grantee.     It  was  maintained  by  Pollard,  Brooke,  and  Fitzherbert, 
justices,  that  the  rent  should  be  to  the  use  of  cestui  que  use,  and 
then  the  release  of  the  cestui  que  use  to  the  feoffee  extinguished  it 
by  stat.  1  Kichard  III.,  which  allows  the  release  of  cestui  que  use, 
to  be  good  against  him,  his  heirs,  his  feoffees  and  their  heirs :  they 
held  likewise,  where  a  feoffment  to  a  use  was  made,  that  the  heir 
of  the  feoffee,  and  his  feoffee,  and  all  persons  who  were  in  the  per, 
without  consideration  (or  upon  consideration,  if  they  had  notice  of 
the  first  use),  should  he  seised  to  the  same  use ;  but  otherwise  of 
those  who  came  in  in  the  post.    For  it  was  said  by  Newdigate, 
sergeant,  if  feoffees  to  a  use  die  without  heirs,  and  the  lord  enters 
by  escheats,  he  should  be  seised  to  his  own  use.     Again,  if  the  heir 
of  the  feoffee  was  within  age,  he  should  be  in  ward  to  the  lord,  and 

1  29  Hen.  VIII.  Dyer,  35,  28.  2  28  and  29  Hen.  VIII.  Dyer,  32.  Vide  ante. 
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the  lord  have  the  profits,  and  the  feoffee's  wife  her  dower  to  her 
own  use ;  hers  being  an  estate  given  her  by  law,  though  she  is  said 
to  be  in  by  her  baron.  The  husband  of  a  woman  seised  to  a  use 
should  likewise  be  tenant  by  the  courtesy,  and  be  considered  as  in 
in  the  post,  to  his  own  use.  Again,  if  the  feoffee  to  a  use  was 
bound  in  a  statute- merchant,  the  land  was  liable  to  be  taken  in 
execution.  The  feoffees  might  grant  offices,  as  that  of  a  steward, 
bailiff,  receiver,  and  the  like. 

But  Fitzherbert  said,  that  if  a  man  made  a  feoffment  without 
consideration,  the  feoffee  should  be  seised  to  the  use  of  the  feoffor, 
or  to  the  same  use  to  which  the  feoffor  was  seised ;  and  if  a  feoffee 
was  seised  of  a  seignory  to  a  use,  and  land  escheated,  he  should 
have  the  escheat  to  the  same  use  as  the  seignory.  Again,  if  the 
feoffee  of  a  seignory  recovered  in  value  upon  a  voucher,  it  was  to 
the  first  use.  To  this  Pollard  agreed,  and  Brooke  admitting  that 
the  wife  of  the  feoffee  should  be  endowed  to  her  own,  if  she  took 
her  dower  at  common  law,  thought  it  would  be  otherwise,  if  it  was 
dower  ex  assensu  patris  or  ad  ostium  ecclesice ;  for  in  such  cases 
she  would  be  in  by  the  feoffee ;  but  the  other  was  in  by  the  law, 
as  well  as  per  le  baron,  and  indeed  without  any  act  of  her  own. 
If  a  feoffee  made  a  gift  in  tail,  without  specifying  any  use,  he 
thought  the  donee  should  be  seised  to  his  own  use ;  for  here  was  a 
consideration,  namely,  a  tenure  between  them,  unless  a  use  was 
specially  expressed  at  the  time  of  the  gift :  so  in  a  devise  by  will, 
the  use  would  be  to  the  devisee,  unless  otherwise  expressed,  because 
there  was  a  consideration  implied :  so  a  feoffment  to  a  corporation 
or  abbey  would  be  to  their  own  use,  unless  otherwise  expressed. 
There  seemed  to  be  no  doubt  of  what  was  laid  down  about  con- 
siderations and  notice ;  but  they  all  agreed  in  it  very  fully,  namely, 
that  a  feoffment  by  feoffees  to  a  use  without  consideration,  was  to 
the  first  use,  if  upon  consideration ;  if  to  one  who  had  no  notice  of 
the  use,  the  use  was  changed,  and,  of  course,  if  with  notice  and 
consideration,  the  first  use  remained.  Brudnell,  the  chief-justice, 
carried  the  rule  about  feoffments  by  feoffees  still  further,  for  he 
said,  should  the  feoffees  make  a  lease  for  life,  with  remainder  for 
life,  remainder  in  fee,  to  persons  who  had  notice  of  the  use,  they 
should  be  seised  to  the  first  use,  notwithstanding  the  division  of 
estates.  All  this  was  agreed  in  by  the  judges,  as  to  the  nature  of 
uses,  and  the  estate  and  power  of  feoffees  to  a  use ;  but  upon  the 
main  question*  they  differed,  all  of  them  but  Brudnell  holding  the 
rent  void,  because  a  man  could  not  have  a  use  and  a  rent  out  of 
the  same  land.1 

When  a  feoffment  was  made  to  uses  that  were  declared  by  deed, 
this,  like  other  grants,  was  not  to  be  revoked ;  and  any  charge 
upon  or  disposal  of  the  land  contrary  to  the  tenour  of  such  uses 
already  declared,  were  utterly  void.  However,  as  a  will  differed 
so  diametrically  from  a  deed,  that  every  later  was  a  legal  abroga- 

1  Hen.  VIII.,  4. 
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tion  of  the  former,  so  uses  declared  by  will  might  be  revoked  and 
changed  as  often  as  the  testator  pleased.  It  happened  that  a  per- 
son made  a  feoffment  to  the  use  of  his  will,  and  added  prout  in  hoc 
serif  to,  namely,  to  the  use  of  B.  for  life,  and  so  on ;  afterwards  he 
made  a  lease  for  years,  and  died ;  and  it  being  a  question  whether 
this  lease  was  good,  it  was  held  by  the  court,  that,  notwithstanding 
the  words  prout  in  hoc  scripto,  this  was  clearly  a  feoffment  to  the 
use  of  the  last  will,  which  might  be  changed  in  part,  or  in  the 
whole,  and  therefore  the  lease  was  a  revocation  pro  tanto.  They 
added,  if  a  feoffment  was  made  to  the  use  of  a  schedule  annexed, 
and  that  schedule  was  made  in  the  form  of  a  will,  it  might  be  altered 
as  a  will  might.1 

The  question  whether  cestui  que  use  in  tail  had  any  power  to 
alien  under  stat.  1  Eichard  III.  was  again  agitated,2 
and  was  argued  before  all  the  judges  in  Serjeant's  Inn. 
The  question  was  stated,  whether  if  such  a  person  made  a  lease  or 
feoffment,  or  suffered  a  recovery,  the  issue  and  the  feoffees  should 
be  bound  by  it  after  his  death.  The  judges  were  divided  in 
opinion :  Fitzjames,  Norwiche,  Fitzherbert,  Lister,  chief-baron, 
and  Port,  held  that  it  would  not  bind  the  feoffees,  because  the 
statute  makes  such  gifts  and  grants  good  against  the  grantor  and 
his  heir,  claiming  as  heir  to  the  grantor ;  but  claiming  as  heir  of  the 
body,  they  said,  was  different  from  claiming  as  heir.  For  if  feoffees 
were  seised  to  the  use  of  B.  for  life,  remainder  to  the  use  of  0.  and 
his  heirs,  and  0.  was  heir-apparent  to  B.,  and  afterwards  B.  made 
a  feoffment,  or  suffered  a  recovery,  this  would  not  bind  the  feoffees 
after  the  death  of  B.,  because  he  claimed  as- purchaser,  and  not  as 
heir.  They  said,  every  feoffee  who  claimed  to  a  use  in  tail,  did  not 
claim  to  the  use  of  the  feoffor  and  his  heirs,  as  the  statute  of 
Eichard  III.  expressly  required,  but  to  the  use  of  the  issue  in  tail; 
and  they  vouched  an  authority  in  the  last  reign,3  which  declared 
that  the  feoffment  of  cestui  que  use  in  tail  did  not  bind  the  issue 
after  his  death.  In  the  case  of  a  feoffment  to  the  use  of  an  abbot, 
the  feoffees  were  seised  to  the  use  of  him  and  his  successors,  and 
not  to  the  use  of  him  and  his  heirs,  so  that  a  feoffment  by  the  abbot 
would  not  be  good. 

However,  Englefield,  Spelman,  and  Shelley  were  of  a  different 
opinion.  They  said,  that  before  the  statute  de  donis  every  tenant 
in  tail  post  prolem  suscitatam  had  power  to  alien,  in  spite  of  the 
donor  and  his  heirs,  so  that  he  had  in  effect  a  fee-simple  ;  and  all 
that  this  statute  did  was  to  restrain  the  donee  and  his  heirs  from 
aliening.  But  in  the  case  in  question,  there  was  no  gift  of  land  in 
tail ;  the  land  was  given  to  the  feoffees  in  fee-simple,  and  the  use, 
though  called  a  use  in  tail,  was  in  truth  no  tail  within  the  statute, 
and  was  therefore  at  common  law  af  land  post  prolem  suscitatam; 
any  alienation  therefore  by  cestui  que  use  in  tail,  after  issue,  ought 
to  bind  the  feoffees.     They  argued,  that  the  stat.  of  Eichard  III. 

1 19  Hen.  VIII.,  11.  '  Vide  ante,  160.  3  4  Hen.  VII.,  17. 
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would  become  of  no  effect,  if  feoffees  could  invalidate  such  grants 
after  the  death  of  cestui  que  use.  It  was,  however,  agreed  by  the 
majority  that  a  grant,  feoffment,  lease,  or  release,  by  cestui  que  use 
in  tail,  could  not  bar  the  feoffees  j1  and  they  thought  the  same  of  a 
recovery. 

However  people  might  acquiesce  in  the  above  decision,  as  far  as 
it  affected  voluntary  grants  by  deed,  or  acts  in  pais,  they  would  not 
endure  that  a  recovery,  which  had  lately  been  recognised  as  a  bar 
to  an  estate  tail  in  possession,  should  not  be  allowed  the  same  force 
when  applied  to  the  like  estate  in  use.  This  point  was  frequently 
agitated  in  this  reign,  both  before  and  after  the  statute  of  uses,  and 
with  different  success.  It  appeared  in  two  shapes ;  either  where 
the  recovery  was  suffered  by  the  tenant  or  by  the  feoffees.  The 
following  case  of  this  kind  was  after  the  statute. 

In  the  29th  year  of  the  king  it  was  held  that  if  the  feoffees 
to  the  use  of  an  estate-tail,  or  other  use,  suffered  a  recovery  upon  a 
bargain,  this  should  bind  the  feoffees  and  their  heirs,  and  cestui 
que  use,  and  his  heirs,  where  the  buyer  and  recoveror  had  no 
notice  of  the  first  use.  To  this  it  was  added  by  Fitzherbert  (who 
had,  as  we  have  seen,  concurred  in  disallowing  a  recovery  by  tenant 
in  tail  himself),  that  it  should  bind,  though  he  had  notice  of  the 
use ;  for  the  feoffees,  having  the  fee-simple,  might  by  law  suffer  a 
recovery.  It  was  at  the  same  time  held  by  many  (among  whom  it 
cannot  be  supposed  Fitzherbert  was  one),  that  if  cestui  que  use  in 
tail  was  vouched  in  a  recovery,  it  should  bind  the  tail  in  use,  both 
as  to  the  tenant  and  his  heirs ;  which  opinion  was  founded,  as  Brooke 
thinks,  upon  the  authority  of  stat.  Richard  III.,2  and,  most  pro- 
bably, upon  the  reasoning  of  the  dissenting  judges  in  the  case 
before-mentioned,  in  the  19th  of  the  king.  We  find,  in  the  next 
year,  a  doubt  was  entertained  whether  a  recovery  against  a  cestui 
que  use  in  tail  would  bind  the  issue  ;  and  it  is  said  by  Hales,  justice, 
that  true  it  is,  by  such  recovery,  the  entry  of  the  feoffees  is  taken 
away ;  but  after  the  death  of  the  tenant,  the  feoffees  may  have  a 
writ  of  right,  or  writ  of  entry  ad  terminum  qui  prceteriit  in  the 
post,  or  the  like  writ.  It  was  questioned,  in  answer  to  the  above 
reasoning  about  the  statute  de  donis,  whether  a  use  might  not  be 
within  the  equity  of  that  act ;  and  they  reasoned  upon  the  statute 
of  Eichard  III.  just  in  the  way  that  the  judges  who  concurred  in 
the  decision  in  the  19th  of  the  king  had  treated  it.  3  The  same 
year  another  recovery  of  this  kind  came  in  question;  and  this 
recovery,  as  we  are  told,  had  been  advised  by  Fitz,  serjeant.  It  does 
not  appear  whether  that  was  Fitzherbert,  who,  we  have  seen,  thought, 
when  upon  the  bench,  such  recoveries  void.  It  happened  in  this 
case,  that  the  tenant  in  tail  died  without  issue,  and  the  brother 
claiming  the  estate  in  Chancery,  the  recovery  was  held  to  be  good 
no  longer  than  the  life  of  the  recoveree.4  Thus  stood  this  question 
at  the  close  of  the  reign  of  Henry  VIII. 

1 19  Hen.  VIII.  13.  2  29  Hen.  VIIL    New  Oases,  129. 
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Fitzherbert  seems  not  to  have  been  always  governed  by  the  same 
general  principles  upon  this  subject ;  for,  notwithstanding  a  fine 
levied  by  cestui  que  use  in  tail  stands  exactly  upon  the  same 
grounds  with  a  recovery,  he  gave  a  clear  and  explicit  opinion 
in  the  27th  year  of  the  king,  that  such  a  fine  was  good. 
The  case  in  which  he  delivered  this  opinion  is  worth  mentioning 
for  another  reason :  cestui  que  use  to  him  and  his  wife,  and  the 
heirs  of  the  body  of  the  husband,  bargained  and  sold  his  land  for 
so  much  money,  and  then  he  and  his  wife  levied  a  fine  to  a  stranger. 
It  was  said  this  fine  was  void,  for  at  the  time  of  levying  it  the 
parties  had  nothing  either  in  use  or  in  possession,  for  by  the  bar- 
gain and  sale  the  use  was  in  the  bargainee,  and  nothing  was  either 
in  the  husband,  the  wife,  or  the  stranger,  so  that  the  fine  could  no 
way  be  valid.  Fitzherbert  observed  upon  this,  that  he  would  never 
buy  land  unless  the  cestui  que  use  made  first  a  feoffment,  and 
afterwards  levied  a  fine.1  In  the  thirtieth  year  of  the  king,  it  was 
rather  thought  that  a  fine  levied  by  cestui  que  use,  though  it  bound 
him  and  his  heirs,  should  not  bind  him  in  reversion,  nor  the  feoffees, 
after  the  death  of  the  conusor;  for  under  the  stat.  1  Eichard  III., 
only  he  and  his  heirs,  and  his  feoffees,  claiming  to  his  use,  were  to 
be  barred,  which  was  not  so  here.  This  doubt,  as  to  the  issue  in 
tail,  was  settled  by  stat.  32  Henry  VIII.,  c.  36,  as  we  have  before 
related.2  • 

To  return  from  recoveries  and  fines  suffered  by  cestui  que  use  in 
tail  to  the  nature  of  uses  in  general.  In  the  24th  of  the  king 
we  find  a  case  where  a  man  had  made  a  feoffment  in  fee  to 
four  persons  to  his  own  use,  and  the  feoffees  made  a  gift  in  tail 
without  consideration  to  a  stranger,  who  had  no  notice  of  the  first 
use,  habendum  in  tail  to  the  use  of  cestui  que  use  and  his  heirs. 
On"  a  former  occasion  we  met  with  a  dictum  declaring  such  estate 
in  tail  to  be  good  ;  and  it  was  now  accordingly  adjudged,  by  the 
concurring  opinion  of  all  the  judges,3  that  the  tenant  in  tail  should 
not  be  seised  to  the  first  use,  but  to  his  own.  They  said  that  the 
statute  de  donis  ordains,  quod  voluntas  donatoris  in  omnibus  obser- 
vetur.  Now,  no  one  can  be  seised  to  the  use  of  another,  but  one 
who  can  execute  an  estate  to  the  cestui  que  use,  which  tenant  in 
tail  cannot  do  ;  for  if  he  was,  the  issue  might  have  a  formedon,  to 
recover  the  estate  according  to  the  will  of  the  donor.  The  same  of 
an  abbot,  mayor,  and  commonalty,  and  other  corporations,  as  was 
before  said ;  for  if  an  abbot  executed  an  estate,  his  successor  might 
have  a  writ  of  entry  sine  assensu  capituli.  The  same  of  such  as 
were  in  the  post,  as  those  by  escheat,  mortmain,  perquisite  of  a 
villain,  recovery,  dower,  tenant  by  the  courtesy,  and  the  like,  who 
were  always  seised  to  their  own  use.  They  repeated  what  had  been 
said  on  a  former  occasion,  that  there  was  a  tenure  between  the  donor 
and  donee,  which  raised  a  consideration,  and  therefore  entitled  the 
tenant  in  tail  to  be  seised  to  his  own  use.     The  same,  they  said,  of 
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a  tenant  for  term  of  life  and  years ;  for  where  fealty  was  due,  and 
a  rent  was  reserved,  there,  though  a  use  was  absolutely  expressed 
to  the  donor  or  lessor,  yet  those  circumstances  were  construed  to 
amount  to  such  a  consideration  that  the  donee  or  lessee  should  have 
the  land  to  their  own  use.  The  same  where  a  man  sold  his  lands 
for  £20  by  indenture,  and  executed  an  estate  to  his  own  use,  this 
would  be  a  void  use  ;  for  the  law  upon  the  consideration  of  money 
construes  the  land  to  be  in  the  vendee.  It  is  laid  down  by  Fitz- 
herbert  that  should  the  feoffees  to  the  use  of  an  estate-tail  sell  the 
land  to  one  who  had  notice  of  the  use,  the  buyer  should  be  seised 
to  his  own  use,  and  not  to  the  use  of  the  estate-tail ;  and  this, 
because  of  the  consideration  of  money ;  and  because  the  feoffees, 
having  a  fee-simple,  could  make  a  good  common  law  conveyance.1 

The  notion  of  tenure  being  a  consideration  sufficient  to  raise  a 
use,  they  carried  still  further.  They  said  that  uses  were  at  common 
law  before  the  statute  quia  emptores ;  for,  before  that  act,  upon 
every  feoffment  there  was  a  tenure  between  the  feoffor  and  feoffee, 
which  was  such  a  consideration  as  entitled  the  feoffee  to  be  seised 
to  his  own  use :  but  after  that  act,  every  feoffee  was  to  hold  de 
capitali  domino  fcedi;  so  that  there  was  no  consideration  between 
the  feoffor  and  feoffee,  without  money  paid,  or  other  special  matter,  in 
consideration  of  which  the  feoffee  might  become  entitled  to  be  seised 
•  to  his  own  use.  For,  according  to  the  opinion  of  Shelley,  when  the 
father  infeoffed  the  son  and  heir-apparent,  as  was  common  in  the  reign 
of  Henry  III.,  before  stat.  Marlb.,2  to  defraud  the  lord  of  his  ward, 
this  feoffment  was  to  the  use  of  the  father,  who  took  the  profits 
during  his  life.  The  same  in  case  of  a  feoffment  made  by  a  woman 
to  a  man  to  marry  her ;  the  woman  took  the  profits  after  the 
espousals ;  though  this  might  be  doubted,  as  Brooke  thinks,  because 
there  was  an  express  consideration.  Again,  it  was  held  by  Nor- 
wiche,  if  a  man  delivered  money  to  T.  S.  to  buy  land  for  him,  but 
he  bought  the  land  to  his  own  use,  yet  this  would  be  construed  by 
law  to  be  to  the  use  of  him  who  delivered  the  money.3 

After  all  this  debate  upon  the  nature  of  uses,  and  when  they  had 
been  recognised  both  by  parliament  and  the  courts  for  many  years, 
a  very  singular  attack  was  made  upon  them  by  the  counsel  of  the 
crown.  This  was,  no  doubt,  at  the  instigation  of  Henry  VIII.,  who 
had  frequently  expressed  his  disapprobation  of  uses ;  and  after  long 
complaint  of  the  loss  he  suffered  in  wardships  and  other  casualties 
of  tenure,  had  proposed  plans  for  curtailing  them,  which  had  not 
yet  succeeded.  He  seems,  this  year,  to  have  attacked  them  both 
in  Westminster  Hall  and  in  parliament.  The  case  alluded  to  arose 
upon  the  will  of  the  Lord  Dacres,  a  family  which,  at  this  time,  by 
one  accident  or  other,  gave  occasion  to  the  discussion  of  several 
points  of  law.  The  stat.  4  Henry  VII.,  which  was  one  of  the 
statutes  of  pernors  of  profits,  and  secured  to  lords  the  wardship  of 
such  heirs  as  were  seised  only  of  the  use,  and  not  in  possession,  had 

i  New  Cases,  136.  "  ride  ante,  vol.  i.,  c.  ix.         *  24  Hen.  Till.  New  Cases,  126. 
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an  exception  in  favour  of  appointments  by  the  ancestor's  last  will. 
The  Lord  Dacres,  by  his  will,  had  authorised  his  feoffees  to  pay 
his  debts,  after  which  he  limited  his  estate  to  his  son  in  tail,  the 
remainder  over  in  fee.  An  office  was  found,  declaring  all  this,  and 
suggesting  that  the  will  was  made  by  covin  and  collusion.  This 
being  returned  into  Chancery,  it  was  there  litigated  by  the  feoffees 
before  the  chancellor  and  all  the  judges  of  England.  It  was  con- 
tended, in  support  of  the  inquisition,  first,  that  a  use  was  not  at 
common  law  ;  secondly,  that  it  was  not  testamentary ;  thirdly,  that 
the  present  will  was  covinous.  In  support  of  the  first  position,  they 
seemed  to  adduce  nothing  to  show  that  this  sort  of  property  was 
not  at  common  law,  but  merely  that  there  was  no  mention  of  it 
before  the  time  of  memory  in  1  Eichard  I.  and  the  following  reigns. 
To  this  sort  of  argument  the  other  side  answered  that  common  law 
did  not  mean  such  ancient  usage  as  the  counsel  for  the  king  now 
called  for,  but  only  common  reason  ;  and  it  was  reasonable  enough 
that  one  man  should  confide  in  another.  In  proof  that  the  common 
law  admitted  such  a  confidence,  they  recurred  to  the  statutes  of 
pernors  of  profits,  from  the  reign  of  Edward  III.  downward :  in 
short,  they  declared  it  not  a  point  to  be  disputed.  In  support  of 
the  second  position,  they  said  that  a  use  should  follow  the  nature 
of  the  land ;  and  as  it  was  partible,  if  of  gavelkind,  and  descended 
to  the  youngest  son,  if  of  borough  English,  the  same  as  the  land, 
it  was  reasonable  it  should  not  be  devisable  any  more  than  other 
inheritances,  unless  by  special  custom.  To  this  it  was  answered 
that  a  use  might 'pass  by  bargain  and  sale  by  parole  ;  and  it  would 
be  strange  if  after  that  it  should  not  be  devisable  by  will ;  and  that, 
at  any  rate,  such  a  devise  was  good  by  stat.  1  Eichard  III. ;  and 
they  quoted  a  determination  in  20th  year  of  the  king,  where, 
after  some  struggle,  it  was  so  determined.  The  third  point,  which 
regarded  covin,  they  seemed  to  found  upon  the  stat.  Marlbridge,  made 
against  covinous  feoffments  of  an  ancestor  to  prevent  the  wardship 
of  the  heir  ;  concluding,  that  every  will  which  had  the  same  effect 
should,  by  the  equity  of  that  act,  be  pronounced  covinous.  The 
answer  to  this  was,  that  the  present  will  carried  no  covin  in  it, 
being  merely  to  settle  the  estate,  and  that  it  was  within  the  saving 
of  stat.  4  Henry  VII.  * 

Such  were  the  principal  grounds  upon  which  this  case  was  argued 
on  both  sides:  what  the  decision  was  does  not  appear.  The 
aspersions  which  were  thrown  upon  uses  by  the  crown  lawyers  on 
this  occasion,  and  the  bold  manner  in  which  they  controverted  such 
established  positions  of  the  common  law,  as  the  lawful  existence  of 
uses,  and  their  being  testamentary,  showed  that  the  crown  was  ripe 
for  giving  the  final  blow  to  this  species  of  property,  which  was  at 
length  intended  by  the  statute  of  uses  passed  this  same  year. 

The  statute  of  uses  caused  a  great  revolution  in  this  title  of  the 
law.     A  use,  from  being  an  equitable  estate,  became  now  a  legal 
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one  ;  and  the  right  to  the  fruits  and  profits  heing  converted  into 
the  actual  seisin  of  the  land,  no  longer  stood  in  need  of  the  Court 
of  Chancery  to  give  it  effect,  but  was  cognisable  in  the  courts  of 
Operation  of  common  law.    The  authority  of  the  Court  of  Chancery 
the  statute  of  over  landed  property  was  by  these  means  much  abridged 
uses-  and  diminished.    This  for  a  time  had  a  sensible  effect ; 

but,  when  limitations  of  a  new  impression  were  brought  before 
courts  of  law,  certain  technical  scruples  arose  which  the  judges  did 
not  think  themselves  at  liberty  to  get  over,  and  things  in  some 
measure  began  to  fall  back  into  their  old  channel.  An  opinion  was 
delivered  in  the  36th  year  of  this  king,  that  though  a  feoffment  "  to 
a  man  for  life,  and  after  his  decease  that  I.  N.  shall  take  the 
profits,"  be  a  clear  use,  and  executed  by  the  statute ;  yet,  if  it  had 
been  that  "  after  his  death  the  feoffees  should  receive  the  profits, 
and  pay  them  over  to  I.  N." 1  as  I.  N.  would  receive  nothing"but 
through  the  hands  of  the  feoffees,  this  would  not  be  executed  by 
the  statute.  After  this  it  was  seen  that  notwithstanding  the  stat. 
27  Henry  VIII,  there  must  be  recourse  to  the  aid  of  a  court  of 
equity  for  the  execution  of  certain  uses  that  were  particularly  cir- 
cumstanced. 

The  question  on  the  statute  of  uses  which  created  most  doubt, 
was  the  condition  of  the  feoffees ;  what  interest,  what  power 
remained  in  them,  when,  at  the  instant  of  their  appointment,  the 
statute  transferred  the  possession  out  of  them  to  the  cestui  que  use. 
Many  of  the  opinions  which  had  prevailed  respecting  feoffees  after 
the  statute  of  Kichard  III.  were  argued  upon  after  the  stat.  27 
Henry  VIII. ;  they  were  still  considered  as  seised  in  fee  of  the  land, 
notwithstanding  the  operation  of  the  statute,  as  appears  from  many 
,  of  the  cases  that  have  been  before  mentioned :  so  that,  upon  the 
whole,  a  subsisting  interest  seemed  to  be  attributed  to  them,  as  a 
kind  of  guardians  and  trustees  to  the  cestui  que  use  ;  which  interest, 
if  at  any  time  partially  displaced,  could  be  again  brought  into 
being  by  such  an  act  of  ownership  as  that  of  entry,  or  at  least  by 
action.  According  to  this  notion,  the  state  of  the  feoffees  after 
the  statute  of  Henry  VIII.  continued  the  same  as  it  was  after  the 
statute  of  Eichard  III.,  when  the  concurrent  rights  of  the  feoffees 
and  of  the  cestui  que  use  occasioned  so  much  strife.  This  is  another 
strong  instance  in  which  this  statute  was  disappointed  of  its  effect ; 
and  this  circumstance  contributed  to  lay  a  foundation  for  much  of 
the  curious  reasoning  that  afterwards  arose  upon  conveyances  to 
uses. 

If  the  intention  of  the  parliament  was  frustrated  in  these  in- 
stances, so  was  it  by  the  manner  of  conveying  estates  which  soon 
followed.  It  was  evidently  a  principal  object  of  the  makers  of  that 
act,  that  land  should  thenceforward  be  transferred,  as  anciently,  by 
feoffment,  with  livery  of  seisin,  and  by  other  common-law  assur- 
ances ;  whereby  the  notoriety  of  the  alienation  might  add  stability 

1  36  Hen.  VEX    Bro.  Feoff,  al.  Use,  52. 
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and  quiet  to  every.man's  possession  and  right :  but  it  is  remarkable, 
that  this  very  statute,  on  the  contrary,  contributed,  in  the  end,  to 
bring  feoffments  into  entire  disuse,  and  gave  rise  to  a  secret  mode 
of  conveying  land  pregnant  with  all  the  inconveniencies  and 
mischiefs  before  complained  of.  They  reasoned  in  this  manner : 
if  he  who  is  seised  of  the  use  becomes  by  force  of  the  statute  seised 
of  the  land,  then  to  give  the  use,  is,  in  effect,  to  give  the  land ;  and 
the  facility  and  privacy  with  which  this  may  be  transacted  renders 
it  a  desirable  way  of  effecting  that  purpose.  Upon  this  principle, 
the  conveyances  before  in  practice  were  continued,  legitimated  as 
they  now  were  by  the  operation  of  the  statute  upon  them ;  and 
others  were  soon  invented  of  the  like  nature.  A  conveyance  to 
uses  became,  on  many  accounts,  the  commonest,  and  perhaps  the 
surest,  mode  of  transferring  land.  These  conveyances  have  con- 
tinued in  practice  ever  since ;  and  to  give  effect  to  them  is  now 
one  of  the  principal  operations  of  the  statute. 

The  parliament  soon  saw  that  this  would  be  the  consequence  of 
the  statute,  in  one  instance ;  for,  if  the  statute  executed  every  use 
that  was  raised,  a  person  who  wanted  to  part  with  his  land  had 
nothing  to  do  but  to  raise  a  use  by  bargain  and  sale,  as  was  then 
commonly  practised,  and  the  statute  would  confirm  the  cestui  que 
use  in  the  seisin  of  the  land  as  fully  as  if  there  had  been  a  trans- 
mutation of  possession  by  feoffment,  fine,  or  recovery.  To  prevent 
the  mischief  of  this  in  some  degree,  it  was  enacted  by  stat.  27 
Henry  VIII.,  c.  16,  that  no  bargain  and  sale  should  enure  to  pass 
a  freehold,  unless  the  same  be  made  by  indenture,  and  be  enrolled 
within  six  months  in  one  of  the  courts  at  Westminster,  or  with 
the  custos  rotulorum  of  the  county ;  after  which  provision,  it  was 
thought  the  conveyance  of  a  use  would  be  as  notorious  as  the 
ancient  common-law  assurances.  As  to  deeds  to  declare  uses,  as 
they  were  only  appendages  to  others  which  made  a  real  transfer  of 
the  possession,  the  allowing  of  them  to  continue  as  they  were,  it 
was  imagined,  would  not  have  any  very  bad  tendency. 

Covenants  to  raise  uses  were  still  in  practice)  notwithstanding 
they  had  been  reprobated  by  judicial  opinions  of  the  courts  of  law 
in  the  last  reign.1  Uses  were  originally  a  matter  of  invention; 
and  they  had  not  been  so  long  canvassed  in  our  courts  as  to 
preclude  every  private  person  from  persisting  in  such  opinions  as 
his  fancy  or  judgment  might  have  dictated,  even  in  opposition  to 
one  or  two  declarations  from  the  judges.  With  these  sentiments, 
many  still  advised  them  as  sure  conveyances ;  and  as  such  they 
were  practised  all  through  this  reign,  till  they  at  length  obtained  a 
degree  of  legal  recognition. 

The  general  question  as  to  the  validity  of  a  covenant  to  change 
property,  was  agitated  in  the  great  case  of  the  Prior  of  St  John's, 
in  27  Henry  VIII. ;  and  it  was  there  agreed,  that  if  a  man  cove- 
nanted, that  on  the  payment  of  so  much  money  another  should 

1  Vide  ante. 
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have  his  lease  of  the  manor  of  Dale,  the  other,  upon  payment, 
might  enter  immediately ;  for  this  bargain  altered  the  possession 
the  same,  says  the  hook,  as  if  it  had  been  a  bargain  for  money.1 
This  was  a  decision  which,  it  was  thought,  afforded  a  ground  of 
law  upon  which  the  force  of  a  covenant  to  change  a  use  might  be 
argued  with  great  degree  of  probability. 

It  was  probably  on  such  foundation  as  this  that  the  determina- 
tion in  32  Henry  VIII.  proceeded.  It  was  there  laid  down,  that 
where  covenants  and  agreements,  and  not  uses,  were  contained  in 
indentures;  as  if  it  was  covenanted  that  A.  should  recover  against 
B.  his  land  in  D.,  to  the  use  of  the  recoveror  and  his  heirs,  and  to 
the  uses  of  the  covenants  and  agreements  in  the  indenture ;  there, 
if  he  recovered,  the  recovery  would  be  to  the  use  of  the  recoveror  and 
his  heirs  only,  and  not  to  the  uses  of  the  covenants  and  agreements 
in  the  indentures.  But,  say  they,  if  uses  were  specified  in  the 
indenture,  and  it  was  covenanted  that  A.  should  recover  to  the  use 
of  A.  and  his  heirs,  and  to  the  uses  in  the  indenture,  there  the 
recovery  would  go  to  such  use,  and  be  executed  by  the  statute.2 
Here  is  a  plain  declaration  that  a  use  might  be  conveyed  by  cove- 
nant. Conformably  with  this  general  resolution,  we  find  two  years 
afterwards  an  opinion  of  all  the  judges,  after  great  deliberation,  in 
favour  of  covenants  to  convey  uses.  It  was  determined  in  Man- 
tell' s  case  (who  had  been  attainted  with  the  Lord  Dacres),  that 
where  he  after  the  statute  of  uses  had  made  a  covenant  for  £100, 
and  in  consideration  of  marriage,  that  he  and  his  heirs,  and  all 
persons  seised  of  his  lands  and  tenements  in  Dale,  should  be  seised 
of  them  to  the  use  of  his  wife  for  term  of  her  life,  and  then  to  the 
heirs  of  his  body  begotten  upon  her,  that  this  would  change  the 
use  ;  and  upon  this  decision  the  land  was  saved  from  forfeiture.3 

Thus  was  a  covenant  executed  become  a  conveyance  of  the  use ; 
and,  by  the  operation  of  the  statute  upon  it,  it  had  the  effect  of  a 
conveyance  of  the  freehold.  In  this  manner  was  one  of  the  diffi- 
culties in  the  reign  of  Henry  VII.  as  to  this  instrument  removed ; 
but  the  other  still  remained :  for  as  to  covenants  executory,  that  is, 
where  it  was  covenanted  that  after  the  covenantors  death  his  son, 
or  some  other  person,  should  have  the  use,  there  is  no  decision  in 
this  reign  which  goes  farther  than  to  show  that  the  fee- simple  was 
not  in  such  case  taken  out  of  the  covenantor  ;  and  of  course,  that 
he  was  only  liable  to  an  action  of  covenant,  if  he  exercised  the  full 
power  of  a  tenant  in  fee,  and  disappointed  the  future  use.4 

When  it  was  agreed  that  covenants  should  be  permitted  to  raise 
uses,  it  was  expedient  to  prescribe  some  rules  for  their  government. 
The  first  object  in  this,  as  in  all  questions  about  conveying  a  use, 
was  the  consideration.  And  it  was  laid  down  by  Hales,  in  36  Henry 
VIII.,  that  a  use  shall  not  be  changed  by  covenant  on  a  considera- 
tion passed ;  as  if  one  covenanted  to  be  seised  to  the  use  of  T.  S. 

'  27  Hen.  VIII.,  16  b.  2  32  Hen.  VIII.    New  Cases,  133. 
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because  T.  8.  is  his  cousin,  or  because  W.  8.  before  had  given  him 
£20,  unless  it  was  given  for  the  same  land.  But  a  consideration, 
present  or  future,  was  held  to  be  a  good  consideration,  as  a  con- 
sideration of  £100,  paid  at  the  time  of  the  covenant,  or  to  be  paid 
at  a  future  day,  or  to  marry  one's  daughter,  or  the  like.1  Cove- 
nants, and  the  consideration  on  which  they  might  be  raised,  were 
a  new  branch  of  the  learning  of  uses,  and  were  much  agitated  in 
the  following  reigns. 

Before  the  question  of  a  covenant  was  settled  in  this  way,  and 
while  men  were  indulging  themselves  in  every  contriv-  a  lease  and 
ance  to  maintain  these  secret  methods  of  conveying  release. 
their  estates,  the  conveyance  by  lease  and  release  was  devised  by 
Serjeant  Moore.  This  is  said  to  have  been  framed  by  that  ingeni- 
ous lawyer  for  the  satisfaction  of  the  Lord  Norris,  who  wanted  to 
conceal  from  his  family  the  settlement  of  his  estate,  a  matter  that 
could  have  created  no  difficulty  but  in  the  interval  between  the 
statute  which  enjoined  the  enrolment  of  a  bargain  and  sale,  and 
this  determination  in  favour  of  covenants  to  stand  seised.  This 
method  of  conveying  was  probably  copied  from  the  common-law 
assurance  by  a  lease  and  afterwards  a  release,  as  practised  in  the 
time  of  Henry  VI.  and  Edward  IV.2  The  way  of  ordering  a  lease 
and  release  was  this :  First,  a  bargain  and  sale  was  made  of  a  term 
for  years,  which  the  statute  just  mentioned  not  considering,  we  may 
suppose,  of  sufficient  importance,  does  not  require  should  be  en- 
rolled :  the  bargainee  being  thus  possessed  of  the  term,  by  force  of 
the  statute,  was  in  a  capacity  to  receive  a  release  of  the  inheritance. 
The  deed  of  release  contained  the  whole  settlement  of  the  estate  so 
conveyed,  to  the  various  uses  and  purposes  intended  to  be  provided 
for. 

After  attempts  to  limit  estates  in  perpetuity  had  been  so  often 
made,  and  so  repeatedly  discountenanced  and  defeated  by  our 
courts,  these  new  conveyances  to  uses  were  laid  hold  on  as  a 
mode  for  making  a  fresh  experiment  on  this  subject.  Being  a 
modern  invention,  and  confessedly  in  defiance  of  the  ancient  course 
of  the  common  law,  it  was  perhaps  thought  that  such  estates  as 
might  not,  after  former  precedents,  be  limited  in  possession,  might 
yet  be  declared  in  use.  The  nature  of  an  use  seemed  to  favour  this 
inclination  to  convey  and  shift  property  by  the  limitations  of  a  deed : 
it  was  a  creation  of  the  feoffor's,  was  wholly  at  his  disposal,  and  was 
cognisable  in  a  court  where  the  dictates  of  general  reason  and  equity 
were  supposed  to  supersede  the  rigid  precedents  of  a  partial  and 
antiquated  system.  It  was  probably  owing  to  ideas  like  these  that 
many  of  the  limitations  of  estates  which  began  to  appear  about 
this  time  were  made.  In  the  38th  of  Henry  VIII.  there  is  men- 
tion of  a  conveyance  of  this  kind,  which  was  contrived  for  the 
purpose  of  preventing  all  the  persons  taking  under  it  from  breaking 
in  upon  the  limitation  thereby  made.    The  grantor  infeoffed  two 

1  36  Hen.  VIII.    New  Cases,  135.  s  Vide  ante,  vol.  iii.,  357. 


388  HENRY  VIII.  [CHAP.  XXX. 

persons  to  the  use  of  himself  for  life,  without  impeachment^  of 
waste ;  and  after  his  death,  to  the  use  of  his  son  and  his  heirs, 
until  the  son  should  assent  and  conclude  to  alien  the  estate,  or  any 
part  thereof,  or  to  charge  or  encumher  it ;  and  after,  and  imme- 
diately upon  such  assent  and  conclusion,  to  the  use  of  A.  and  his 
heirs,  with  the  same  proviso,  and  so  on  to  others.1  It  appears  that 
such  devises  were  now  very  common ;  but  none  of  them  coming 
into  court,  we  know  not  the  sentiments  of  the  judges  upon  them, 
and  must  wait  till  a  subsequent  period,  when  they  underwent 
some  discussion.  These  are  "the  upstart  and  wild  provisos  and 
limitations "  which  are  so  reprobated  by  a  great  lawyer,2  in 
whose  time  they  began  to  grow  into  great  discredit,  after  the 
encouragement  they  had  received  by  some  adjudications  in  their 
favour.  3 

The  introduction  of  uses  tended  much  to  embrangle  questions  of 
real  property,  and  the  whole  law  of  estates :  these  difficulties  in- 
creased after  the  stat.  of  Richard  III.  had  given  to  cestui  que  use 
the  same  power  over  the  land  which  the  feoffees  had  before,  and 
still  continued  to  retain.  When  the  stat.  27  Henry  VIII.  con- 
veyed the  possession  to  the  use,  new  perplexities  arose  of  a  similar 
kind.  Before  we  take  leave  of  this  subject,  it  will  be  proper  to  give 
the  reader  some  instances  of  these  complicated  questions,  which  we 
shall  now  do,  without  entering  minutely  into  the  arguments  in 
which  they  were  canvassed. 

It  has  been  before  remarked,  that  the  casualty  of  wardship  was 
intimately  connected  with  uses ;  and  this  fruit  of  tenure  was  the 
topic  which  most  interested  the  king  in  the  suppression  of  this  new 
species  of  conveyance.  In  our  law-books,  in  various  cases,  this 
connexion  between  uses  and  wardship  appears ;  and  some  of  the 
most  complicated  questions  relating  to  the  latter  arose  from  estates 
in  use.  A  remarkable  case  of  this  kind  was  argued  in  the  court 
of  common  pleas,  on  a  writ  of  ward  brought  by  the  abbot  of  Bury 
against  Elizabeth  Bockenham.  Certain  persons  being  seised  to 
the  use  of  Bockenham  in  fee,  infeoffed  other  feoffees  to  the  use  of 
Bockenham  and  Elizabeth  his  wife  for  her  life,  with  remainder  to 
Bockenham  in  fee.  Bockenham  died,  leaving  a  son  under  age. 
The  lands  being  held  of  the  abbot,  he  brought  his  writ ;  and  it  was 
a  question,  whether  the  infant  should  be  in  ward  to  the  plaintiff. 
After  frequent  argument,  the  judges  differed :  Shelley  and  Fitzher- 
bert  holding  that  he  should  not  be  in  ward  to  the  abbot,  and 
Baldwin,  that  he  should.  No  judgment  was  given ;  but  it  is  said 
that  the  abbot  had  the  ward  by  consent,  agreeably  with  the  opinion 
which  afterwards  prevailed,  namely,  that  the  heir  was  not  in  of  the 
new  use,  but  of  the  old  one ;  so  that  being  in  the  old  reversion  as  herr 
to  his  father,  and  not  in  of  the  new  remainder  by  purchase,  he 
should  be  in  ward.4 

1  38  Hen.  VIII.    New  Cases,  31.  "  Fret.  4  Rep. 

3  Particularly  by  Scholastica'a  Cote..  '  28  Hen.  VIII.    Dyer,  7  11. 


CHAP.  XXX.]  SETTLEMENTS  OF  ESTATES.  389 

Two  settlements  made  by  the  Lord  Burgh'  (which  have  been 
already  mentioned  for  another  purpose)  gave  occasion  to  a  question 
upon  the  wardship  of  his  grandson.  In  an  indenture  of  covenant 
on  bis  marriage,  before  the  stat.  27  Henry  VIII.,  he  declares  the 
uses  of  a  recovery  to  his  son  and  his  wife,  and  the  heirs  of  the  body 
of  his  son ;  after  the  statute,  the  son  had  issue  and  died,  leaving  the 
issue  within  age :  the  land  was  holden  of  the  king,  and  it  was  a 
question,  whether  the  infant  should  be  in  ward  to  the  crown,  or  out 
of  ward,  during  the  life  of  the  mother.  This  matter  was  heard  in 
the  new  Court  of  Wards  and  Liveries,  and  it  was  held  by  the  king's 
serjeant  and  attorney,  by  the  attorney  of  wards,  by  Brooke,  and 
others,  that  the  issue  should  be  out  of  ward  during  the  life  of  the 
Lord  Burgh,  who  was  still  the  king's  tenant ;  for  having  expressed 
no  use  of  the  fee,  the  ancient  use  of  the  fee-simple  remained  in 
him  ;  and  so  when  the  statute  passed,  the  possession  vested  in  the 
son  and  his  wife,  as  the  use  before  did,  and  the  fee-simple  in  the 
father,  who  was  donor  of  the  use.  At  the  time  of  the  same  mar- 
riage, the  Lord  Burgh  settled  other  lands  by  covenant  in  this  way, 
namely,  "that  his  eldest  son,  immediately  after  his  death,  should 
have  in  possession,  or  in  use,  all  his  lands,"  &c.  In  this,  as  in  the 
former,  the  question  of  wardship  turned  upon  the  fee-simple, 
whether  it  was  out  of  the  covenantor ;  and  they  held  that  it  was  not.1- 

The  breaking  into  old  settlements,  and  then  resettling  the  family 
estate,  as  in  one  of  the  preceding  instances,  in  a  new  way,  furnished 
frequent  questions  of  remitter.  These  were  always  difficult  points, 
and  were  rendered  still  more  complex  by  their  connexion  with 
uses.  This  will  be  evident  from  the  following  instances.  Tenant 
in  tail  made  a  feoffment  before  the  stat.  27  Henry  VIII.  to  the 
use  of  his  wife  for  life,  remainder  to  his  son  and  heir  in  fee  ;  after 
this  the  statute  passed,  then  the  feoffor  died,  and  then  the  wife 
and  the  son  entered ;  it  was  doubted,  whether  he  should  be  re- 
mitted to  the  entail.  Dyer  seems  to  think  he  should  not,  because 
the  statute  executed  the  possession  in  him  in  the  same  manner  in 
which  he  had  the  use,  and  that  was  in  fee ;  but  he  thought  the 
issue  would  be  remitted.  Again,  a  woman  tenant  in  tail  took 
husband,  who  made  a  feoffment  before  the  stat.  27  Henry  VIII.  to 
the  use  of  himself  and  his  heirs,  and  after  .having  issue  by  his  wife, 
he  died :  the  wife  died,  the  issue  entered,  and  made  a  feoffment  to 
the  use  of  himself  and  his  wife  and  his  heirs,  and  then  died,  leaving 
an  heir  within  age ;  then  the  stat.  27  Henry  VIII.  was  passed ; 
afterwards  the  wife  died,  and  a  question  arose,  whether  he  was 
remitted  to  the  entail.  No  decision  was  made  in  either  of  these 
cases  ;  but  in  the  following,  which  was  of  a  feoffment  in  fee  by  a 
tenant  in  tail,  who  died,  his  heir  within  age,  after  which  the  statute 
passed  ;  it  was  adjudged,  in  conformity  with  the  opinion  of  Dyer 
before  mentioned,  that  the  heir  was  not  remitted.2  The  expecta- 
tion in  all  these  cases  was,  that  because  an  estate  was  thrown  upon 

1  34  and  35  Hen.  VIII.     Dyer,  54, 1.  2  34  Hen.  VIII.    Dyer,  54  21,  22. 
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the  cestui  que  use  by  the  statute,  it  was  within  the  common-law 
notion  of  a  remitter,  that  he  should  possess  not  in  the  form  in  which 
it  was  cast  upon  him  by  the  law,  but  in  his  better  or  more  ancient 
right,  by  remitter.  But  this  reasoning  was  done  away  by  another 
which  was  equally  technical  and  refined ;  for  it  was  answered  by 
Baldwin,  the  chief-justice,  that  the  estate  was  not  cast  upon  the 
cestui  que  use  by  the  law,  but  by  his  own  act ;  namely,  by  an  act 
of  parliament,  to  which  every  man  is  a  party1  The  better  reason 
however  was,  that  the  Rtatute  gave  the  possession  and  seisin  in  no 
other  way  than  the  party  had  the  use,  and  no  seisin  could  be  con- 
veyed to  an  use  which  he  had  not. 

The  statute  of  wills  may  be  considered  as  having  introduced  a 
new  species  of  conveyance.  A  devise  became  now  a 
"'  common  assurance,  which  effected  a  complete  transfer 
of  the  freehold.  We  have  seen,  that  many  points  had  already  been 
determined  on  wills  of  land  devisable  by  custom,  from  which  the 
formal  and  effective  parts  of  a  will  were  tolerably  well  settled ;  but 
a  new  turn  was  now  given  to  these  instruments.  The  practice  of 
devising  uses,  where  it  was  not  the  custom  to  devise  the  land,  had 
lately  made  wills  much  more  frequent  than  they  had  been.  These, 
which  were  nothing  more  in  effect  than  declarations  of  uses,  became 
precedents  for  wills  after  the  statute  of  wills :  so  that,  in  addition 
to  the  loose  wording  which  was  allowed  in  wills  of  land  at  common 
law,  and  the  liberal  construction  which  they  received,  in  order  by 
all  possible  ways  to  give  effect  to  the  intention  of  the  deceased, 
however  untechnically  expressed ;  in  addition  to  these  properties 
and  circumstances  relating  to  wills  of  land,  they  were  now  to  be 
considered,  likewise,  in  the  light  of  declarations  of  uses,  and  as 
such,  were  to  be  interpreted  with  great  indulgence  and  equity. 
These  considerations  rendered  the  subject  of  wills  of  land  somewhat 
curious  and  complicated ;  especially  when  entangled  in  the  dis- 
tinctions ^and  refinements  with  which  entails  and  limitations 
abounded.  The  difficulty  in  all  these  cases  was,  how  to  effectuate 
the  intention  of  a  testator,  without  intrenching  on  some  rule  of  law. 

In  reviewing  what  was  done  by  the  courts  in  forming  and 
modelling  the  law  of  devises,  our  attention  is  first  caught  by  those 
determinations  which  illustrate  the  remark  we  have  just  been 
making  on  the  equity  with  which  these  instruments  were  construed, 
and  the  contrast  which  they,  on  that  account,  exhibited,  when 
compared  with  grants.  This  constitutes  the  most  interesting  topic 
in  the  law  of  devises,  and  will  demand  our  attention  in  a  particular 
manner,  as  devises  were  now  authorised  by  parliament,  and  the 
occasions  for  discussing  them  were  more  frequent. 

The  first  information  upon  this  head   presents   itself  in  the 

Construction  19th  of   the  king;  when  Englefield  states  it  as  an 

of  wills,    acknowledged  point  of  law,  upon  which  he  might  argue, 

that  a  devise  to  a  man  in  fee,  and  if  he  dies  without  heirs,  then  to 

J  28  Hen.  VIII.    Dyer,  23, 148. 
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another,  was  void  in  law  ;  for  a  fee-simple  could  not  by  law  depend 
upon  another.1  This  is  an  instance  in  which  no  indulgence  was 
allowed  to  a  gift  by  will,  beyond  that  of  deed.  This  question  was 
considered  some  few  years  afterwards,  when  a  reason  was  given 
why  the  law  would  not  suffer  such  a  devise.  A  man  had  given 
his  land  to  a  religious  house,  by  the  custom  of  London,  which 
allowed  lands  purchased  to  be  given  in  mortmain  ;  with  this  con- 
dition, ita  quod  reddant  so  much  money  yearly  to  the  dean  and 
chapter  of  St  Paul's  ;  and  if  they  failed,  that  their  estate  should 
cease,  and  the  dean  and  chapter  and  their  successors  should  enter. 
Upon  an  entry  being  made,  it  was  held  clearly  by  Baldwin  and 
Fitzherbert,  that  the  condition  was  void ;  for,  said  they,  it  could 
hot  remain  after  a  gift  of  the  fee-simple,  the  feoffor  having  deter- 
mined his  interest  and  right :  besides,  a  stranger  could  not  enter 
for  the  condition  broken,  but  only  the  heir.  2  It  may  be  remembered, 
that  the  very  reason  given  by  Littleton  why  the  limitations  in 
Justice  Kichel's  will  were  void  was,  because  the  heir,  and  not  a 
stranger,  was  the  proper  person  to  enter  for  a  condition  broken.3 
The  distinction  had  not  yet  taken  place  between  conditions  and 
conditional  limitations. 

The  same  scruples  which  the  courts  had  in  allowing  a  fee  to  be 
given  after  a  fee  by  will  were  entertained  respecting  the  devise  of 
a  chattel  interest :  they  were  as  jealous  of  these  perpetuities  as  of 
the  former,  though  they  began  to  relax  in  this  reign  as  to  the 
latter.  A  man  possessed  of  a  term  for  forty  years  made  his  will, 
and  devised  it  to  his  eldest  daughter,  and  the  heirs  of  her  body ; 
and  if  she  died  without  any,  then  to  his  second  daughter  in  tail. 
The  eldest  daughter  married,  and  dying  without  issue  within  the 
term,  the  husband  sold  it ;  and  it  was  doubted  whether  the  second 
daughter  had  any  remedy.  It  was  there  said  by  Baldwin  and 
Shelley  that  she  had  no  remedy,  the  devise  being  against  law ; 
for  a  term  could  not  be  given  in  remainder  any  more  than  a  chattel 
personal,  as  had  been  determined,  they  said,  in  the  reign  of  Henry 
VI.  Englefield  thought  the  remainder  was  good,  considering  it 
was  by  will ;  and  the  intention  of  the  testator  was  to  be  effected  as 
well  as  it  could.  This  was  no  more  than,  in  other  words,  that  if 
the  eldest  daughter  died  without  issue  within  the  term,  the  second 
should  have  it.  To  this  it  was  observed  by  Baldwin,  that  the  cases 
were  different ;  for  he  approved  of  a  devise  of  a  term  upon  con- 
dition, and  that  if  the  devisee  died  during  the  term,  a  stranger 
should  have  it,  for  then  the  whole  term  and  interest  would  not  be 
given,  but  only  so  much  as  elapsed  during  his  life.  But  here  the 
testator  made  an  absolute  unqualified  gift  to  the  eldest  daughter. 
And  he  said  that  he  had  been  concerned,  when  a  Serjeant,  in  a  case 
similar  to  the  present,  and  that  was  determined  to  be  ill.4 

The  former  was  a  devise  of  a  term  in  tail  ;  it  was  afterwards 

1 19  Hen.  VIII.,  3.  2  28  and  29  Hen.  VIII.    Dyer,  33,  12. 

3  Vide  ante,  vol.  iii,  324.  4  28  Hen.  VIII.    Dyer,  7,  8. 
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laid  down  for  law,  that  where  a  term  for  years  or  other  chattel  was 
devised  for  life,  with  remainder  over,  there,  if  the  devisee  did  not 
alien  it,  the  person  in  remainder  should  have  it.  But  if  he  had 
disposed  of  it,  the  remainderman  had  been  without  remedy.1 
This  was  sanctioning  an  absolute  gift  of  a  chattel  for  life,  with 
remainder  over.  In  a  subsequent  case  it  was  laid  down  so  largely 
as  apparently  to  warrant  a  remainder  after  an  inheritance^  in  tail, 
if  the  occupation  and  not  the  thing  itself  was  given.  For  it  is  said 
to  have  been  agreed  for  law  that  the  occupation  of  a  chattel  might 
be  devised  by  way  of  remainder  ;  but  if  the  thing  itself  were  devised 
to  be  used,  the  remainder  would  be  void  ;  for  a  gift  or  devise  of  a 
chattel,  if  but  for  an  hour,  was  the  same  as  for  ever ;  and  the  donee 
or  devisee  might  dispose  of  it  as  he  pleased,2  an  opinion  that  was 
not  wholly  novel.3  Thus  was  the  rigour  of  the  old  law  gradually 
softening,  till  these  testamentary  dispositions  were  at  length  recog- 
nised by  the  courts  under  the  name  of  executory  devises,  which 
ought  in  reason  to  be  supported  and  rendered  effectual. 

Whenever  the  judges  could  dispense  with  the  rigour  of  the  old 
forms  of  conveying  property,  they  were  ready  to  give  all  assistance 
towards  establishing  a  devise.  The  following  is  a  strong  instance 
of  this  favourable  construction.  A  man  had  devised  that  T.  S. 
should  have  his  land  after  the  death  of  his  wife ;  they  held  that, 
upon  this  devise,  the  wife  should  have  the  land  for  her  life,  because 
they  thought  it  evident,  from  the  manner  of  the  gift,  that  the 
testator  meant  it  so.4  In  the  following  case  a  rule  of  law  was  made 
to  give  way  to  the  great  object  of  fulfilling  the  intention  of  a 
testator.  Land  had  been  devised  to  two,  et  hceredibus  eorum ;  it 
was  held  by  Lord  Audley,  then  chancellor,  that  the  surviving 
devisee  should  not  take  the  entire  estate  by  survivor,  but  only  a 
moity.5  Again,  a  devise  to  a  man  and  his  heirs  male  was  con- 
strued by  Fitzherbert  and  Shelley  to  be  clearly  an  estate  tail,  with- 
out the  word  body;  because  it  appeared  the  intention  of  the  testator 
that  it  should  be  so.6  Where  a  man  willed  that  his  feoffees  should 
make  an  estate  to  /.  N.,  and  the  heirs  of  his  body,  this  was  sup- 
ported as  a  complete  devise,  because  of  the  testator's  intention.7 
If  a  devise  was  made  to  I.  £F.,  without  adding  anything  more,  it 
would,  like  a  gift  or  grant,  be  only  for  life ;  but  this  might  be 
explained  by  circumstances  to  mean  a  larger  estate,  as  where  it 
was  said,  "  paying  £100  to  A.  B.,"  this  was  held  to  give  a  fee- 
simple  ;  and  if  the  devisee  did  not  pay  it  himself,  his  heir  or 
executor  might.8 

No  point  in  the  law  of  devises  had  created  more  discussion  than 
the  power  delegated  to  executors  to  sell  land.  A  statute  was  made 
in  this  reign  to  remove  one  difficulty,  but  many  still  remained. 
The  following  is  an  instance  where  a  question  of  this  kind  was 

1  33  Hen.  VIII.    New  Cases,  49.  "  New  Cases,  83. 

3  Vide  ante,  vol.  ii.  *  29  Hen.  VIII.     New  Cases,  80. 

5  30  Hen.  VIII.    /6t<Z.,.81.  «  27  Hen.  VIII.,  27. 

'  38  Hen.  VIII.    New  Cases,  82.  »  29  Hen.  VIII.    New  Cases,  277. 
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argued  with  much  difference  of  opinion.  A  man  devised  land  to 
his  son  in  tail ;  and  if  he  died  without  issue,  he  willed  that  A.  and 
B.,  his  executors,  should  sell  it.  A.  died,  B.  survived,  and  made  M. 
his  executor,  and  died ;  then  the  son  died  without  issue,  and  M. 
sold  the  land  ;  the  question  was,  whether  this  sale  was  good.  This 
case  was  argued  in  the  exchequer  chamber  before  all  the  judges, 
when  it  was  agreed  by  all,  except  Norwiche,  Fitzherbert,  and 
Moore,  that  the  sale  was  not  good.  The  three  dissenting  justices 
urged  the  old  rule  of  law,  that  the  will  of  the  testator  should  be 
supported  by  all  intendments,  though  not  expressed  in  clear  words. 
Thus  a  devise  inperpetuum  was  construed  a  fee-simple.  A  devise 
"  to  give  and  to  sell  as  he  pleases,"  had  been  construed  a  fee-simple, 
because  the  meaning  of  the  testator  in  these  two  cases  appeared  to 
be  such.  So  here  the  testator  must  have  been  aware  that  the 
estate  tail  might  last  beyond  the  life  of  his  two  executors,  and 
therefore  he  meant  that  the  land  should  be  sold  by  their  repre- 
sentatives, that  being  the  only  way  in  which  the  executors  could 
sell.  Thus,  they  said,  if  a  man  willed  that  his  feoffees  should  sell, 
yet  if  it  happened  that  the  land  had  been  passed  by  recovery  or 
fine,  and  not  by  feoffment,  then  the  recoverors  or  conusees  would 
have  the  power,  because  it  was  the  testator's  intent  that  those  who 
had  the  land  should  sell  it ;  and  that  was  of  more  importance  than 
the  particular  name  under  which  they  held  it.  If  a  will  was  that, 
after  the  expiration  of  an  estate  tail,  the  chief-justice  of  England 
should  sell  the  land,  it  must  mean  the  chief -justice  for  the  time 
being,  and  not  at  the  time  of  making  the  will. 

On  the  other  side  it  was  said  that  this  was  not  a  testamentary 
donation,  but  a  power  to  a  particular  person  to  do  a  certain  act ; 
and  as  that  related  to  the  disposal  of  land,  and  so  required  more 
circumstance  than  the  disposal  of  personal  things,  they  thought  it 
should  be  construed  more  strictly  on  that  account ;  for  a  person 
might  give  a  verbal  direction  to  dispose  of  any  chattel  to  another ; 
but  if  he  would  give  authority  to  make  livery  of  seisin,  it  must  be 
in  writing.  The  law  so  much  favoured  the  inheritance  in  prefer- 
ence to  the  disposition  by  will,  that  if  there  was  anything  uncertain 
and  doubtful,  the  land  would  go  to  the  heir.  Thus,  if  a  will  was 
that  H.  should  sell  land,  and  he  died  before  he  had  sold  it,  it  should 
not  be  sold  at  all ;  for  the  heir  of  H.  could  not  sell  under  the  words 
of  the  will,  it  being  a  trust  in  H.,  which,  if  he  did  not  perform 
according  to  the  will,  the  land  would  go  to  the  heir  of  the  testator. 
Again,  if  a  testator  directed  that  B.  and  C.  should  sell  his  land,  B. 
could  not  alone  sell  it,  because  the  trust  was  joint.  The  same  of 
a  letter  of  attorney  to  two  to  make  livery ;  one  could  not  make  it ; 
and  if  to  one,  he  could  not  transfer  the  trust  to  another.  If  I  desire 
a  person  to  seal  an  obligation  for  me,  he  could  not  authorise  another 
to  do  it.  So,  in  the  present  case,  the  two  executors  could  not, 
much  less  could  the  one  who  survived  give  the  trust  to  another, 
namely,  to  their  executors. 
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As  to  the  intent  of  the  testator,  they  said  that  could  be  carried 
no  further  than  his  words  would  support  it ;  for  every  one  must 
allow,  that  where  a  will  authorised  such  a  prior  or  such  a  mayor 
to  sell  his  land,  and  there  was  no  such  mayor  or  prior,  that  the 
land  could  not  be  sold,  notwithstanding  it  was  the  testator's  intent 
that  it  should.  In  many  cases  a  will  failed  of  its  intention,  either 
on  account  of  the  uncertainty  who  was  to  execute  it,  or  of  the  per- 
son who  was  to  execute  it  failing ;  as  if  a  testator  had  willed  that 
his  executors  should  sell  his  land,  and  afterwards  forgot  to  name 
any,  or  willed  that  it  should  be  sold,  but  did  not  say  by  whom  ;  in 
all  these  cases  the  will  would  be  so  far  void.  But  if  land  was  to 
be  sold  by  the  heir  of  B.,  this  was  such  a  general  term  as  would 
include  every  heir  to  the  twentieth  degree,  as  well  ex  parte  matris 
as  ex  parte  patris ;  but  if  B.  died  without  heirs,  or  was  attainted, 
the  land  could  not  be  sold. 

The  testator  in  the  present  case  being  cestui  que  use,  the  justices 
took  occasion  to  consider  the  devise  in  that  light ;  and  it  was  agreed 
by  all  of  them,  that  before  the  stat.  1  Bichard  III.  a  will  of  land  made 
by  him  who  had  the  use  was  not  good,  unless  the  feoffee  would 
concur  in  substantiating  it;  and  now,  they  said,  it  was  only  by 
equity  of  that  statute  that  a  will  by  cestui  que  use  was  good.  They 
said,  that  when  this  power  was  given  to  his  executors,  the  term 
executors  was  a  descriptio  personal,  and  did  not  mean  all  persons 
who  by  law  might  become  executors,  as  by  stat.  25  Edward  III., 
c.  5,  executors  of  executors  ;  and  they  said,  in  this  case,  if  A.  and 
B.  had  declined  administering  the  effects,  they,  though  not  really 
executors,  might  still  sell  under  the  power.  1 

Such  were  the  arguments  on  both  sides  of  this  question.  It  was 
probably  owing  to  this  ample  discussion  that  the  parliament,  about 
two  years  after,  came  to  a  resolution  to  remedy  the  consequences 
which  followed  from  some  of  the  opinions  here  delivered  for  law. 
It  was  declared  by  stat.  21  Henry  VIII.  that  when  one  or  more  of 
the  executors  refused  to  take  upon  them  the  administration,  the 
others  who  had  might  sell.  This,  however,  left  untouched  almost 
everything  delivered  above  ;  which,  after  the  agreement  of  so  many 
judges,  must  be  considered  as  the  law  of  the  time.  It  seems,  too,  as 
if  this  statute  had  been  construed  by  equity  so  as  to  authorise 
certain  acts  which  were  not  legal  on  the  principles  of  the  above 
resolutions  of  the  judges.  In  the  30th  of  the  king,  where  land  was 
to  be  sold  by  the  executors  after  the  death  of  J.  S.,  and  the  testator 
made  four  executors  and  died,  and  then  two  of  the  executors  died, 
and  then  J.  S.  died ;  it  was  held  by  some,  that  the  two  surviving 
executors  might  sell,  because  the  time  for  selling  was  but  just  then 
arrived ; 2  and  that  was  also  the  opinion  of  Brooke. 3 

The  next  object  is  the  jurisdiction  of  courts.  The  alterations 
and  innovations  that  were  made  in  our  judicial  polity  by  parlia- 
liament  have  already  been  related.    Henry  made  others  by  his  own 

■19  Hen.  VIII.,  9.  2  30  Hen.  VIII.    New  Cases,  82.  s  Ibid.  81. 
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authority.  The  natural  course  of  events  will  always  contribute  to 
give  a  new  turn  to  the  practice  and  proceedings  of  courts.  We 
have  seen  how  the  king's  bench  had  acquired  an  accession  of  civil 
business  ;  and  in  what  manner  that  was  increased  by  the  disuse  of 
real  actions,  and  the  increase  of  actions  upon  the  case.  But  with 
respect  to  these,  they  made  some  distinction.  Some  of  these  were 
considered  as  not  proper  subjects  of  cognisance  here.  It  was  held 
in  this  reign,  that  an  action  upon  the  case  against  an  hostler,  for  a 
horse  stolen  out  of  a  common  inn,  would  not  lie  in  the  king's  bench ; 
the  same  opinion  prevailed  where  a  person  negligently  kept  his 
fire  ; *  and  in  some  other  instances. 

It  is  stated  by  a  writer  of  this  reign,  that  the  court  of  chancery 
would  give  relief  in  covenants  made  without  writings,  The  court  of 
if  there  were  sufficient  witnesses  to  prove  them;  and  dis-  chancery. 
covery  of  evidences  might  be  obtained  there,  when  the  plaintiff 
knew  not  the  certainty  of  them,  or  what  they  contained.  A  singu- 
lar piece  of  equity  was  administered  in  the  following  instance, 
which  is  mentioned  as  a  common  course  of  relief  in  that  court.  A 
man  bound  in  an  obligation  was  sued  in  a  county  where  the  deed 
was  not  executed :  the  obligor  brought  his  bill,  surmising,  that  by 
such  foreign  suit  he  was  ousted  of  divers  pleas  which  he  might 
have  had,  if  the  action  had  been  brought  in  the  proper  county : 
this  was  conceived  a  proper  subject  for  relief  in  equity ;  which  was, 
we  may  suppose,  by  injunction. 2 

The  jurisdiction  of  this  court  was  greatly  enlarged  during  the 
time  that  Cardinal  Wolsey  presided  there.  He  chose  to  exercise 
his  equitable  authority  over  everything  which  could  be  a  matter  of 
judicial  inquiry.  At  length,  finding  himself  loaded  with  the  num- 
ber of  petitions,  often  full  of  untrue  surmises  and  frivolous  com- 
plaints, he  grew  weary  of  attending  to  all  these  himself ;  and  there- 
fore, as  well  for  his  ease  at  all  times  as  to  provide  persons  to 
supply  his  place  when  absent  on  political  avocations,  he  caused 
four  courts  to  be  erected  by  commission  from  the  king.  One  of 
these  was  held  at  Whitehall ;  another  before  the  king's  almoner, 
Dr  Stokesby,  afterwards  bishop  of  London ;  a  third  at  the  treasury- 
chamber  ;  the  fourth  at  the  rolls,  before  Cuthbert  Tunstall,  who 
was  then  master  of  the  rolls,  and  used,  in  consequence  of  this 
appointment,  to  hear  causes  there  in  the  afternoon.3 

This  was  the  first  instance  of  the  master  of  the  rolls  hearing 
causes,  he  having  before  been  only  the  principal  of  that  council  of 
masters  assigned  for  the  chancellor's  assistance ;  nor  iff  there  any 
notice  of  a  person  being  authorised  to  hear  causes  in  the  chan- 
cellor's absence  till  now,  when  not  only  the  master  of  the  rolls  had 
this  delegated  jurisdiction,  but  also  the  several  courts  just  men- 
tioned. 

The  cardinal  maintained  his  equitable  jurisdiction  with  a  high 
hand,  entertaining  in  one  department  or  other  complaints  of  almost 

1  Div.  of  Courts.  2  Ibid,  3  Hist.  Chanc,  55. 
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every  kind,  and  deciding  with  very  little  regard  to  the  common 
law.  This  conduct  in  his  judicial  capacity  furnished  grounds  of 
accusation  against  him,  when  articles  were  exhibited  containing  an 
enumeration  of  all  this  great  minister's  offences.  He  was  charged 
with  having  examined  many  matters  in  chancery  after  judgment 
given  at  common  law,  and  obliging  the  parties  to  restore  what 
was  taken  under  execution  of  such  judgments.1  He  was  accused 
of  granting  injunctions  without  any  bill  filed ; 2  and  when  those 
would  not  do,  of  sending  for  the  judges,  and  reprimanding  them.3 
There  is  no  mention  of  these  courts  which  he  had  procured  to  be 
established  and  which,  probably  at  that  time  were  thought  per- 
fectly legal  under  the  king's  commission.  After  all,  notwithstand- 
ing these  complaints  of  the  cardinal's  administration  of  justice,  he 
has  the  reputation  of  having  acted  with  great  ability  in  his  office 
of  chancellor,  which  lay  heavier  upon  him  than  it  had  upon  any  of 
his  predecessors,  owing  to  the  too  great  ease  with  which  he  entertained 
suits,  and  the  extraordinary  influx  of  business  which  might  be 
attributed  to  other  causes. 

This  ceased  with  the  removal  of  the  chancellor ;  and  the  busi- 
ness there  soon  sunk  to  its  natural  level,  perhaps  rather  below  it. 
It  is  said  that  Sir  Thomas  More,  in  22  Henry  VIII.,  read  all  the 
bills  himself ;  that  on  some  of  the  days  in  term  there  was  no  cause 
nor  motion ;  and  that  at  one  time  he  had  actually  dismissed  every 
cause  in  his  court.  The  statutes  of  wills  and  of  uses,  in  a  course 
of  time,  supplied  new  materials,  and  furnished  full  employment 
for  the  chancellor,  who  again  began  to  stand  in  need  of  assistance, 
which  led  to  confirming  the  master  of  the  rolls  in  his  new  judicial 
authority. 

As  the  chancellor  was  to  administer  justice  according  to  the 
dictates  of  his  conscience,  some  persons  were  curious 
ancery.  to  jn(jUjre  ^Q  wjja^  duties  in  the  discharge  of  his  office 
the  same  obligation  of  conscience  ought  to  bind  him.  In  this 
point  they  seem  to  have  rigidly  exacted  a  scrupulous  exercise  of 
his  duty  from  this  judge  of  equity.  It  is  declared  by  an  advocate 
for  this  new  court,  that  if  the  chancellor  granted  a  subpoena  with- 
out taking  surety,  as  required  by  stat.  15  Henry  VI.,  c.  4,  and,  the 
matter  of  the  bill  being  found  untrue,  the  plaintiff  was  unable  to 
satisfy  the  damages  the  defendant  had  sustained,  the  chancellor 
was  bound  in  conscience  to  yield  them.  Again,  if  a  bill  was 
brought  after  judgment  passed  in  the  king's  court,  and  he  took 
sureties  that  were  afterwards  found  insufficient,  and  the  bill  was 
proved  untrue,  he  would  be  bound  to  render  the  damages,  because 
it  was  enacted  by  stat.  4  Henry  IV.,  c.  23,  that  judgments  in  the 
king's  courts  should  not  be  examined  in  the  chancery,  parliament, 
or  elsewhere.  So  if  the  chancellor  gave  judgment  upon  vehement 
conjecture,  or  other  information  without  proof,  and  better  informa- 
tion was  offered  him,  he  was  held  to  be  bound  in  conscience  either 

i  Articles  against  Wolsey,  20.  "Ibid.,  21.  s  Ibid.,  26.    4  Inst.,  92 
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to  amend  his  sentence,  or  make  restoration  to  the  party  of  all  he 
lost  by  it.  But  if  he  proceeded  upon  proofs  that  turned  out  to  be 
untrue,  no  redress  need  be  made,  because  he  had  resorted  to  that 
trial  which  was  appointed  by  law ;  for  the  better  opinion  seems 
to  have  been  that  the  chancellor  was  to  determine  secundum  alle- 
gata et probata,  and  not  according  to  his  conjectures  and  surmises, 
as  some  held,  under  an  idea  of  reaching  the  real  truth  of  the  case ; 
and  it  was  accordingly  held,  that  if  a  person  had  no  proof  by  wit- 
ness, in  writing,  or  otherwise,  he  could  have  no  remedy  in  chancery. 
The  chancellor,  however,  might  so  far  exercise  his  discretion  as, 
upon  a  very  special  cause,  and  not  otherwise,  to  admit  a  person,  as 
well  after  publishing  of  witnesses  as  before,  to  allege  any  new 
matter  that  had  recently  come  to  his  knowledge.  For  the  like 
purpose  a  great  latitude  in  pleading  was  allowed.  They  held  also 
•that  he  might  suffer  the  parties  to  change  their  demurrer,  which 
was  not  allowed  in  any  other  of  the  courts.  Again,  a  double  plea, 
or  departure  in  pleading,  or  two  pleas,  where  one  went  to  the  whole 
bill,  were  considered  as  no  irregularity  in  chancery ;  for  the  truth 
was  to  be  investigated  by  any  possible  means,  except  surmise  or 
conjecture. 

Some  went  so  far  as  to  make  the  chancellor  liable  in  conscience 
if  he  granted  a  subpoena  on  a  matter  cognisable  at  common  law ; 
others  made  a  distinction  where  the  matter  was  apparent,  and 
where  it  was  doubtful;  others  would  make  him  answerable  for 
unnecessary  delays  in  suits.  But  all  these  were  refinements  that 
ended  in  mere  speculation ;  for  the  chancellor,  being  a  judge  of 
record,  was  not  compellable  by  law  to  make  amends  to  any  one 
for  errors  of  judgment,  or  for  any  judicial  proceeding  directed  by 
him.1 

Notwithstanding  the  chancery  was  now  long  established  in  pos- 
session of  its  equity  jurisdiction,  there  were  not  wanting  advocates 
for  the  ancient  common  law,  who  took  upon  them  to  controvert 
this  novel  practice  by  subpoena :  this  led  to  a  discussion,  in  which 
the  nature  of  this  jurisdiction  was  canvassed  on  both  sides  very 
strenuously,  but  with  very  different  force  and  success. 

Those  who  questioned  this  new  judicature  contended  that  it  was 
unreasonable  for  the  chancellor  to  dispense  with  the  common  law 
of  the  realm  in  favour  of  a  particular  person,  who  by  some  negli- 
gence or  folly  had  disabled  himself  from  obtaining  redress  in  the 
usual  course  of  proceeding ;  that  what  was  so  done  in  the  chancery 
was  contrary  to  the  common  law ;  and  if  it  was  right  and  lawful, 
the  common  law  must  needs  be  abrogated,  for  two  contrary  laws 
ought  not  to  prevail  at  the  same  time.  They  marvelled  how  the 
chancellor  dared  to  issue  writs  of  subpoena  to  restrain  persons  from 
obtaining  redress  at  the  common  law,  which  the  king  himself  could 
not  do  by  law.  The  judges  were  sworn  to  administer  the  law 
indifferently,  which  the  chancellor  was  not;  the  Serjeants  were 

1  Harg.  Tracts,  vol.  i.,  348. 
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sworn  to  see  the  king's  subjects  justified  by  the  law,  determinable 
by  the  king's  judges,  but  not  by  the  chancellor ;  all  which  was 
contravened,  if  any  man  could  be  stopped  from  his  suit  by  sub- 
poena. Again,  if  the  known  law  of  the  realm  was  to  be  overruled 
by  the  discretion  of  one  man,  what  dependence  could  the  subject 
have?  conscience,  the  great  criterion  of  decision  in  this  court, 
being  too  variable  and  unascertained  to  be  a  rule  of  judicial  deter- 
mination. 

They  attributed  the  great  license  of  chancellors  to  their  being 
most  commonly  spiritual  men  ignorant  of  the  common  law,  who, 
trusting  to  their  own  sagacity,  thought  they  could  correct  with 
ease  what  appeared  to  them  to  be  defective  in  the  ancient  law  of  the 
realm.  And  yet  who  ever  looked  into  the  "Natura  Brevium"  would 
find  that  the  common  law  had  provided  remedies  for  most  of  the 
injuries  that  could  be  sustained,  although  there  was  no  mention  of 
any  writ  of  subpoena ;  which,  if  authorised  by  the  common  law, 
would  surely  have  been  inserted  there  for  the  instruction  of  students. 
Finally,  they  contended  that  the  whole  proceeding  by  subpoena 
was  in  direct  violation  of  stat.  20  Edward  III.,  by  which  neither 
the  chancellor,  nor  any  other,  ought  to  send  any  writ  or  writing  to 
any  justices  to  prevent  their  proceeding  according  to  the  common 
law  of  the  realm ;  for,  said  they,  it  is  the  same  mischief  to  send 
such  writ  to  the  party  as  it  was  before  that  statute  to  send  it  to  the 
justices ;  and  such  writ  could  not  be  justified  any  more  in  the  one 
case  than  the  other.  In  all  these  attacks  upon  the  court  of  equity, 
they  never  failed  to  inveigh  against  uses,  as  a  crafty  and  illegal 
innovation.1 

On  the  other  side  it  was  alleged  that  writs  of  subpoena  had  issued 
during  the  times  of  so  many  chancellors,  both  spiritual  and  tem- 
poral, in  the  reigns  of  so  many  kings,  that  it  must  not  be  presumed 
that  they  acted  without  good  authority  of  the  king  and  his  council, 
and  with  the  knowledge  of  the  whole  realm.  That  it  appears  from 
reports  of  years  and  terms,  that  the  chancellors  in  matters  of  doubt 
had  called  in  the  advice  of  the  judges,  who  had  given  their  sanction 
to' the  application  of  this  writ.  They  alleged  the  stat.  17  Richard 
II.  giving  damages,  and  stat.  15  Henry  VI.  requiring  sureties  of 
the  plaintiff,  which  were  parliamentary  recognitions  of  the  autho- 
rity assumed  by  the  chancellor.  And  as  to  stat.  2  Edward  III,  c. 
8,  and  stat.  20  Edward  III.,  c.  8,  they  said  the  subpoena  was 
always  directed  to  the  party,  and  not  to  the  justices ;  and,  there- 
fore, when  the  party  surceased  to  call  upon  the  justices  for  further 
process,  they  surceased  to  give  it  him ;  but  if  it  was  directed  to  them, 
they  need  not  pay  obedience  to  the  writ. 

1  These  sentiments  are  contained  in  a  manuscript  tract  of  the  time  of  Henry  Till., 
entitled  "  A  Replication  of  a  Serjeant  to  certain  points  alleged  by  the  Student  in  St 
Jermyn's  Dialogue ;"  and  those  which  follow  are  contained  in  a  manuscript  tract 
ascribed  to  St  Jermyn,  written  in  answer  to  the  supposed  Serjeant,  and  in  Bupport  of 
what  had  been  alleged  in  favour  of  the  court  of  chancery.  These  two  ancient  pieces 
are  printed  in  the  first  volume  of  Mr  Hargrave's  Collection  of  Law  Tracts. 
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As  to  the  objection,  that  giving  relief  in  chancery  contrary  to  the 
common  law  was  setting  up  two  laws  in  the  kingdom,  they  said, 
that  although  a  man  shall  not  at  common  law  plead  payment  of 
an  obligation  without  writing,  but  in  chancery  he  shall,  yet  the 
law  in  both  courts,  as  to  the  right  of  the  debt,  was  the  same.  The 
judges  knew  as  well  as  the  chancellor  that  a  payment  discharged 
the  debt  in  reason  and  conscience ;  but  by  the  maxims  and  customs 
of  the  law  of  long  time  used,  they  could  not  admit  payment  only  as 
a  sufficient  plea,  though  they  did  not  pretend  that  such  maxims 
and  customs  extended  to  all  courts.  In  like  manner,  in  an  action 
on  an  obligation  under  forty  shillings  in  the  county,  hundred,  or 
court-baron,  the  defendant  might  wage  his  law ;  and  in  London  he 
might  confess  the  deed,  and  pray  that  it  might  be  inquired  what 
was  due  upon  it.  So  the  superior  courts  had  respectively  different 
customs.  ThUs  in  the  common  pleas  an  outlawry  might  in  some 
cases  be  reversed  without  a  writ  of  error,  but  never  in  the  king's 
bench:  in  the  former  court,  upon  the  first  default  on  a  scire  facias, 
execution  was  awarded ;  but  in  the  latter,  an  alias  used  to  issue. 
Why,  therefore,  might  not  certain  rules  hold  in  chancery,  that  did 
not  hold  in  the  king's  bench  and  common  pleas  ?  Further,  the 
chancery  differs  from  itself  in  practice ;  for  if  an  officer  was  to  sue 
there  by  privilege  on  an  obligation,  payment  could  not  be  pleaded 
any  more  than  in  the  king's  bench  or  common  pleas  without  writ- 
ing ;  but  the  defendant  must  pray  an  injunction,  and  go  on  by  bill 
and  subpoena.  It  seemed,  therefore,  to  them  to  be  an  advantage 
to  the  subject  that  the  rule  of  law  should  still  prevail  in  the  courts 
of  common  law ;  but  that  the  court  of  equity  in  chancery  should  be 
at  liberty  to  proceed  without  the  restraint  of  it. 

As  to  the  chancellor  preventing  by  this  writ  the  progress- of  suits, 
which  could  not  lawfully  be  done  by  the  king,  they  said,  the  king's 
oath  was,  that  "  he  shall  grant  to  hold  the  laws  and  customs  of  the 
realm ; "  but  if  the  laws  and  customs  of  the  realm  are,  as  well 
those  in  chancery  as  those  at  common  law,  as  they  were  just  shown 
to  be,  then  the  chancellor  might  administer  justice  by  subpoena. 
And  though  the  chancellor  was  not  bound  by  oath  to  do  justice, 
yet  he  was  bound  by  conscience,  and  more  deeply  than  the  judges ; 
for  he  must  form  his  judgments  according  to  the  law  of  God  or  of 
reason,  or  the  law  of  the  realm,  grounded  upon  those  laws.  .  If  he 
erred,  therefore,  there  was  greater  fault  in  him  than  in  the  judges ; 
for  these  grounds  of  decision  were  more  evident  than  the  general 
maxims  and  some  customs  of  the  realm.  For  the  chancellor  need 
not  meddle  with  the  general  rules  of  the  law,  nor  with  writs,  nor 
with  forms  of  pleading,  which  constituted  the  greatest  difficulties 
of  the  law.  They  thought  the  reason  why  no  writ  of  error  lay 
upon  a  judgment  given  on  subpoena  by  the  chancellor  might  be, 
because  the  law  presumed  that  no  man  could  err  contrary  to  laws 
so  plain  and  evident ;  and  if  he  did  err,  he  was  bound  to  reform  it, 
or  to  make  restitution,  more  so  than  the  judges  of  the  common  law ; 
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for  judges  might  sometimes  give  judgment  against  their  own  know- 
ledge, but  the  chancellor  was  never  bound  so  to  do ;  not_  being 
bound,  as  they  were,  to  any  special  forms  of  trial  or  proceeding. 

They  contended  that  no  danger  was  to  be  apprehended  from  the 
discretion  and  conscience  of  one  man,  when  put  in  contrast  with 
the  judgment  of  the  common  law;  for  the  chancellor  was  always  a 
person  chosen  by  the  king  for  his  singular  wisdom  and  integrity, 
and  he  was  to  be  governed  by  the  law  of  God,  of  reason,  and  of  the 
realm,  not  contrary  to  the  two  former  laws ;  and  by  these  rules  he 
was  to  order  his  conscience.  Thus  if,  before  the  statute  of  wills,  a 
man  devised  his  land  in  fee,  the  chancellor  was  bound  to  determine 
this  will  to  be  void  in  conscience,  because  it  was  void  in  law.  So 
that  it  was  not  a  scrupulous  or  capricious  determination  of  the 
chancellor's  mind,  but  a  legal  discretion  dictated  by  the  above- 
mentioned  considerations  that  was  to  govern  him  in  his  decisions. 
They  denied  that  the  common  law  had  provided  sufficient  redress 
for  all  injuries  in  the  common  law  courts,  without  the  aid  of  con- 
science ;  and  they  said  it  was  no  objection  to  the  writ  of  subpoena 
that  it  was  not  to  be  found  in  the  "  Natura  JBrevium,"  that  work 
being  defective  in  many  other  particulars;  not  containing  the 
action  upon  the  case,  writ  of  forcible  entry,  and  many  others,  which 
were  undeniably  warranted  by  the  common  law.1 

We  may  close  what  is  here  said  of  the  court  of  equity  by  a  pass- 
age in  the  life  of  a  very  eminent  chancellor,  who  has  been  before 
named.  Sir  Thomas  More  being  informed  that  the  judges  had 
expressed  their  disapprobation  of  the  injunctions  he  had  granted, 
caused  a  docket  to  be  made  of  every  injunction,  and  the  cause  of  it, 
which  he  had  granted  while  he  was  chancellor ;  and  inviting  all 
the  judges  to  dine  with  him  in  the  council-chamber  at  Westminster, 
he  introduced  the  subject  after  dinner ;  when,  upon  full  discussion 
of  every  one  of  them,  the  judges  confessed  that  he  could  have  acted 
no  otherwise.  He  then  offered,  that  if  the  judges  of  every  court, 
to  whom  it  more  especially  belonged,  from  their  office,  to  reform 
the  rigour  of  the  law,  would,  upon  reasonable  consideration,  by 
their  discretion,  and,  as  he  thought,  they  were  in  conscience  bound, 
mitigate  and  temper  the  rigour  of  the  law,  no  more  injunctions 
should  be  granted  by  him.  To  this  they  would  make  no  engage- 
ment ;  upon  which  he  told  them,  that  as  they  themselves  forced 
him  of  necessity  to  issue  injunctions  to  relieve  the  people's  injuries, 
they  could  no  longer  blame  him.  We  are  informed,  that  after- 
wards, in  a  confidential  conversation,  he  accounted  for  the  back- 
wardness of  the  judges  in  the  following  manner :  That  they  saw, 
how,  by  the  verdict  of  a  jury,  they  might  transfer  all  difficulties 
and  odium  from  themselves  to  the  jurors,  which  they  considered 
as  their  great  defence  and  security;  whereas  the  chancellor  was 
obliged  to  stand  alone  the  assault  of  every  malignant  observation.2 

The  court  of  requests  began  in  this  reign  to  be  strengthened  by 

1  Harg.  Tracts,  vol.  i.,  337,  351.  3  Hooper's  Life  of  Sir  Thomas  More,  58. 
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a  particular  commission,  and  to  rise  into  greater  consideration  than 
it  had  before  enjoyed.  When  this  new  authority  was  court  of  re- 
added  to  it,  is  not  easily  ascertained;  it  is  not  pro-  quests. 
bable  that  it  was  before  the  21st  year  of  this  king :  for  this 
court  had  not  then  acquired  so  much  notice  as  to  be  mentioned  by 
the  book  "  Of  the  Diversity  of  Courts,"  written  in  that  year.  It  is 
not  mentioned  in  the  treatise  of  St  Jermin,  called  "  Doctor  and 
Student,"  nor  in  any  of  the  reports  of  this  reign :  though  we  find 
that  stat.  32  Henry  VIII.,  c.  9,  punishes  perjury  committed  there ; 
and  Lambard  says,  he  had  seen  the  Book  of  Entries  belonging  to 
this  court,  in  a  regular  series  from  the  8th  of  Henry  VII.1 

This  court  was  derived  from  that  grand  source  of  judicature 
which  we  have  so  often  mentioned  as  residing  in  the  king,  to  be 
exercised  in  such  cases  as  were  not  provided  for  in  the  ordinary 
course  of  justice.  As  some  of  the  complaints  preferred  to  the  king 
were  referred  to  the  council,  some  to  the  parliament,  and  some  to 
the  chancery,  so  others,  particularly  petitions  offered  by  poor 
persons  and  those  of  the  king's  household,  were  referred  to  some 
one  or  two  of  the  council,  with  a  bishop,  some  doctors  of  the  civil 
and  canon  law,  and  some  common  lawyers,  who  were  called  Magistri 
a  libellis  Supplicum,  or  Masters  of  Bequests.  These  persons  used 
to  hear  and  determine  them  according  to  their  best  judgment  and 
discretion.  The  species  of  cognisance  had  now  grown  into  a  court 
of  some  consequence,  partaking  of  the  nature, of  the  chancery  as  to 
its  measure  of  decision ;  but  still  confined  to  the  suits  of  poor 
persons,  and  those  of  the  household ;  which  qualifications  were 
usually  suggested  in  the  bills  of  complaint.2  In  that  character  it 
subsisted  for  many  years,  till  it  was  abolished,  like  others,  of  a  like 
equivocal  nature,  by  parliament.3 

Though  Wolsey's  courts  fell  with  him,  we  find  the  king  erecting 
several  new  judicatures  in  the  like  way.  We  have  before  seen  that 
Henry  had  established  a  tribunal  under  the  style  of  The  President 
and  Council  in  Wales:  this  was  done  by  letters-patent,  without 
any  authority  from  parliament.  Henry  erected  another  court  by 
letters-patent,  called  The  President  and  Council  of  the  pres;,3ent  and 
North.  After  the  suppression  of  the  lesser  monasteries,  Council  of  the 
some  disturbances  and  insurrections  had  broke  out  in  North- 
Lincolnshire  and  Lancashire,  under  pretence  of  vindicating  the 
cause  of  the  injured  churchmen :  upon  which  Henry,  in  order  to 
prevent  the  like  commotions  upon  the  dissolution  of  the  remaining 
religious  houses,  which  he  then  had  in  contemplation,  as  well  as  to 
preserve  the  general  order  and  peace  of  the  northern  counties, 
established,  in  the  31st  year  of  his  reign,  this  new  jurisdiction. 
This  court,  as  it  was  formed  after  the  example  of  the  king's  own 
council,  had,  like  that,  a  general  authority,  not  well  defined ;  it  had 
two  commissions ;  one  of  oyer  and  terminer  ;  another,  empowering 
them  to  hold  plea  of  real  and  personal  actions,  where  either  of  the 

1  Lam.  Areheion,  228,  2  Ibid.  ?  Namely,  by  stat,  16  Chas.  II. 
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parties  were  so  poor  as  to  be  unable  to  pursue  the  common  course 
of  legal  redress ;  and  the  judges  were  to  give  sentence  either  accord- 
ing to  the  law  and  custom  of  the  realm,  or  in  an  equitable  way, 
according  to  their  wisdom  and  discretion.  This  accommodation 
of  a  court  to  decide  civil  questions  without  the  expense  and  tedious- 
ness  of  the  common  law,  was  conceded  in  compliance  with  the 
earnest  request  of  the  rebels  themselves.  What  other  authority  the 
commissioners  had  used  to  be  set  forth  in  the  commission,  which 
generally  gave  them  powers  of  superintendence  and  inquiry  as  to 
the  police  and  government  of  that  part  of  the  country.  In  after- 
times,  the  commission  used  to  be  made  in  a  general  way,  in  order 
to  conceal  those  extraordinary  powers  with  which  they  were  to  be 
armed,  and  contained. a  reference  to  secret  instructions  by  which 
they  were  to  be  directed.  These  concealed  instructions,  as  they 
carried  in  them  something  suspicious,  excited  much  clamour  at 
different  times  against  the  very  being  of  this  court,  and  at  length 
contributed  to  its  dissolution.1  There  was  a  court  called  "  The 
President  and  Council"  erected  in  the  west,  by  stat.  32  Henry 
VIII.,  c.  50,  with  the  same  authority  as  this  in  the  north,  and 
that  in  Wales. 

Such  were  the  courts  that  were  now  employed  in  the  administra- 
tion of  justice.  We  shall  next  make  a  few  observations  on  the 
personal  actions  now  in  use,  having  enlarged  sufficiently  on  real 

Action  of    remedies  in  the  earlier  parts  of  this  History.    The  effect 

covenant.  0f  covenants  and  agreements  was  a  source  of  endless 
debate  in  the  courts  of  law ;  and  as  personal  property  increased  in 
value,  all  contracts  concerning  it  became  more  serious  objects  of 
litigation.  The  law  upon  this  subject  was  now  better  understood, 
and  more  fully  explained,  than  in  any  of  the  foregoing  periods. 
In  pleading  to  an  action  founded  on  covenants,  they  had  lately  got 
into  a  concise  way,  which  was  not  approved  by  some  eminent 
judges.  In  26th  of  the  king,  in  an  action  of  debt  on  a  bond  for 
performance  of  covenants  in  an  indenture  containing  many  cove- 
nants, the  defendant  had  contented  himself  with  rehearsing  the 
condition  and  the  indenture,  and  then  saying  generally  that  he 
had  performed  all  the  covenants.  This  general  pleading  was 
reprobated  strongly  by  Englefield,  Shelley,  and  Fitzherbert,  who 
required  he  should  answer  specially  how  he  had  performed  every 
one.  The  latter  judge  said  this  manner  of  pleading  had  obtained 
within  the  last  two  years ;  but  it  was  a  corrupt  method,  and  he 
showed  himself  resolved  to  set  his  face  against  it.2 

A  point  of  pleading  was  much  agitated  on  the  occasion  of  another 
action  on  bond  for  performance  of  covenants.  The  defendant 
pleaded  that  the  indenture  contained  two  covenants,  which  he  set 
forth,  and  showed  how  he  had  performed  them ;  he  said  there  were 
other  covenants,  and  he  recited  them ;  but  he  added,  that  he  was 
an  unlettered  man,  and  only  the  first  two  covenants  were  read  to 

1  Namely,  by  stat.  16  Chas.  II.  2  26  Hen.  VIII.,  5. 
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him,  •which  he  had  performed,  as  before  mentioned,  therefore  he 
prayed  judgment  of  the  action.  To  this  the  plaintiff  demurred ; 
and  the  judges  were  equally  divided  upon  the  conclusion  of  the 
plea ;  Fitzherbert  and  Brudnell  holding  the  conclusion  to  be  good, 
while  Bollard  and^Brooke  maintained  the  contrary.  The  question 
was  considered  as  turning  upon  this  point,  whether  the  indenture 
was  void  in  the  whole  or  in  part.  Those  who  thought  it  was  void 
only  in  part  held  the  conclusion  of  the  plea  to  be  good  ;  for  having 
actually  sealed  and  delivered  it,  he  could  not  plead  non  est  factum, 
and  at  any  rate  it  was  his  deed,  as  far  as  he  assented  to  the  con- 
tents. The  other  two  judges  said,  that  as  only  part  was  read  to  him, 
the  whole  was  void ;  and  therefore,  after  stating  in  his  plea  the 
special  circumstances,  he  ought  to  have  concluded,  issint  non  est 
factum.1 

The  action  upon  the  case  had  become  so  common,  and  it  had 
been  found  so  generally  applicable,  that  it  was  laid  down  by  one 
of  the  judges  in  this  reign,  that  where  no  other  remedy  was  pro- 
vided by  the  law,  an  action  upon  the  case  would  lie.2  Some  inter- 
esting points  arose  upon  these  actions,  whether  they  were  founded 
on  torts  or  contracts.  It  was  not  yet  settled  that  of  assumpsit 
the  assumpsit  would  lie  against  executors.  A  case  against  executors. 
of  this  kind  happened  in  the  12th  of  the  king :  the  testator  had 
agreed  to  pay  for  goods,  if  the  purchaser  did  not ;  upon  this  promise 
the  goods  were  delivered,  and  now  an  action  was  brought  against 
executors  upon  the  promise.  The  report  says,  it  was  held  by  all 
the  justices  that  the  plaintiff  should  recover,  for  two  reasons — first, 
because  he  had  no  remedy  at  law  but  by  this  action ;  secondly, 
because  the  plaintiff  had  delivered  the  goods  on  the  promise  of  the 
testator ;  and  as  there  were  sufficient  assets,  the  testator's  soul  should 
not  be  put  in  jeopardy  by  the  prejudice  his  promise  had  done  the 
plaintiff.  To  this  it  was  added  by  Fineux,  chief -justice,  that  this 
did  not  come  within  the  rule  of  actio  personalis  moritur  cumpersond, 
which  only  applied  to  personal  injuries.  A  qusere  is  added  by 
the  reporter,  whether,  if  the  testator  was  living,  this  action  would 
lie  against  him  ?  or,  whether  he  might  wage  his  law  in  such  a 
case  ?3 

This  doubt  prepares  us  for  an  observation  made  many  years 
afterwards  upon  this  decision.  In  the  27th  of  the  king,  it 
was  demanded  of  Fitzherbert,  whether  a  man  might  have  an 
action  upon  the  case  against  executors  for  a  debt  due  by  the  tes- 
tator, it  seeming  reasonable,  so  long  as  they  had  assets,  that  they 
should  pay  all  the  testator's  debts.  To  this  Fitzherbert  answered, 
that  he  should  not  have  this  action,  nor  any  other,  for,  by  the  death 
of  the  testator,  all  debts  due  by  simple  contract  died  also.  He  said 
he  was  counsel  for  one  Clement,  in  the  12th  year  of  the  king,  in  an 
action  upon  the  case  against  executors  (the  same  which  we  have 
just  mentioned),  and  that  Fineux  and  Coningesby  adjudged  the 

1 14  Hen.  VIII.,  c.  25.  2  14  Hen.  VIII.,  c.  31.  3 12  Hen.  VIII.,  c.  11. 
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action  to  hi  against  the  executors :  But,  says,  he,  I  take  the  law  to 
lie  clearly  otherwise ;  and  they  did  that  without  any  advice,  upon 
their  own  opinions  merely.  And  when  he  was  told  that  the  case 
was  reported  in  that  year,  he  recommended  it  should  be  expunged 
from  the  book,  for  it  was  certainly  not  law.1  The  learned  judge 
does  not  give  any  reason  for  his  opinion.  An  action  of  debt  would 
not  lie  against  executors  for  a  simple  contract  debt,  because  the 
testator  might  have  waged  his  law ;  and  the  executors  not  having 
that  privilege,  it  was  thought  reasonable  that  they  should  not  be 
liable  to  any  action.  Perhaps  he  thought  this  new-fangled  action 
should  not  have  greater  efficacy  than  the  ancient  remedy  ;  and  that 
the  circumstance  of  law-wager  not  lying  in  this  action  should  make 
no  difference.  Whatever  were  his  reasons,  this  opinion  of  Fitz- 
herbert  seems  to  have  governed  the  courts  in  the  remainder  of  this 
reign,  for  in  the  37th  year  it  was  agreed  that  this  action  would  not 
lie  against  executors.2 

The  nature  of  assumpsit,  and  the  distinction  between  this  action? 
and  an  action  of  debt,  is  a  little  explained  by  the  following  case : 3 
A  man  had  come  to  the  wife  of  the  keeper  of  the  compter,  and  pro- 
mised, if  her  husband  would  let  one  Tatam  out  of  prison,  he  would 
pay  the  debt  to  her  husband  on  such  a  day,  if  Tatam  did  not.  She 
related  this  to  her  husband,  who  agreed  to  it,  and  discharged  Tatam ; 
and  upon  the  money  not  being  paid,  he  brought  an  action  of  assump- 
sit, as  of  a  promise  to  himself.  This  evidence  was  objected  to,  as 
not  supporting  the  declaration ;  and  it  was  argued  in  arrest  of 
judgment,  that  the  action  should  be  debt,  and  not  assumpsit;  but 
the  whole  court  held  the  assumpsit  to  the  wife  to  be  sufficient  to 
charge  the  defendant  to  the  husband,  and  that  the  action  was  right. 
They  said,  that  the  agreement  of  the  wife  in  the  absence  of  the 
husband  was  good  till  he  disagreed,  like  a  feoffment  to  a  wife, 
which  would  be  good  till  the  husband  disagreed,  and  upon  his 
agreement  would  be  good  for  ever.  Most  acts  of  the  wife  might 
be  thus  ratified,  and  made  binding  in  law,  by  the  husband's  con- 
firmation. As  to  the  action,  though  one  of  the  justices  thought 
that  he  might  have  either  debt  or  assumpsit,  yet  the  other  three 
were  of  opinion  that  he  could  not  have  debt,  but  only  this  action. 
They  said,  that  debt  would  only  lie  where  there  was  a  contract ; 
and  in  this  case,  as  the  defendant  had  not  quid  pro  quo,  the  plain- 
tiff could  not  have  debt ;  but  his  claim  was  founded  wholly  on  the 
assumpsit,  which  sounds  merely  in  covenant ;  so  that  if  there  had 
been  a  speciality,  he  would  have  had  a  writ  of  covenant;  but  not 
having  a  speciality,  he  could  only  have  his  action  on  the  case. 
They  recollected  a  case  which  had  lately  been  adjudged,  where  a 
person  came  with  a  man  to  a  baker,  and  desired  him  to  give  the 
man  some  bread,  and  he  would  pay  for  it  if  the  man  did  not ;  and 
a  special  action  being  brought  upon  this  promise,  it  was  adjudged, 
upon  demurrer,  that  the  action  lay ;  and  they  said  that  debt  would 

127  Hen.  VIII.,  23.  '  New  Cases,  7.  3  27  Hen.  VIII.,  24. 


CHAP.  XXX. J  ACTIONS  OP  ASSUMPSIT.  405 

not_  lie  in  such  case,  because  there  was  no  contract  between  the 
plaintiff  and  defendant.1 

An  idea  had  prevailed,  as  has  been  just  observed,  that  the  action 
upon  the  case  was  a  sort  of  supplementary  remedy  to  come  in  aid 
of  such  persons  as  could  find  no  specific  remedy  among  the  old 
writs.  Conformably  with  that  idea,  it  was  argued  by  the  counsel 
in  this  case  that  as  the  plaintiff  could  have  an  action  of  debt,  he 
ought  by  no  means  to  be  supported  in  this  new  writ :  but  the  whole 
court  denied  this,  and  it  was  said  by  one  of  the  judges  that  a  person 
might  _  choose  which  of  two  remedies  he  would  rather  pursue. 
Thus,  ii  a  person  bailed  goods  to  another,  and  they  were  destroyed 
or  spoiled,  he  might  have  his  election  between  an  action  of  detinue 
and  one  on  the  case.  It  should  seem  from  this  reasoning,  as  well 
as  from  the  case  just  mentioned,  that  though  this  was  a  remedy 
peculiarly  adapted  to  special  cases,  grounded  on  express  promises, 
yet  it  had  become  the  practice  to  bring  this  action  for  the  recovery 
of  simple  contract  debts,  by  stating  the  debt  to  arise  upon  a  pro- 
mise to  pay,  and  then,  when  a  debt  was  proved,  construing  such 
legal  debt  to  imply  a  legal  promise.  When  the  validity  of  such 
actions,  grounded  only  upon  implied  promises,  was  agitated  in  a 
subsequent  reign,  many  records  of  this  and  an  earlier  period  were 
produced,  to  show  that  it  was  no  new  device ;  but  these  precedents 
all  passed  sub  silentio ;  for  there  is  no  mention  made  of  any  such 
in  our  books,  unless  the  following  may  be  considered  as  such: 
for  in  the  33d  of  Henry  VIII.,  in  an  action  upon  the  case, 
on  an  assumpsit  to  pay  £10,  the  defendant  pleaded  that  he  had 
waged  his  law  in  an  action  of  debt  for  the  same  sum  ;  and  this  was 
held  a  good  bar.2  We  find  another  action  on  the  case,  for  that  the 
defendant  promised  to  pay  £10  which  he  owed  to  him  for  a  horse 
and  cow.3 

To  return  to  special  actions  of  assumpsit.  We  find  in  the  thirty- 
fourth  of  the  king  an  action  of  assumpsit  on  an  insurance  of  a  ship : 
the  declaration  was,  that  whereas  the  plaintiff  was  possessed  of  cer- 
tain wine  and  other  merchandise  in  a  ship,  the  defendant  promised 
for  £10  to  satisfy  the  plaintiff  in  £100  if  the  ship  and  goods  did 
not  arrive  safe.  Besides  the  form  of  action,  which  is  alone  to  our 
present  purpose,  it  may  be  remarked  that  this  action  laid  the  goods, 
&c,  to  be  in  the  parish  of  St  Dunstan's  in  the  East  in  London  ;  and 
though  in  truth  the  bargain  was  made  beyond  sea,  yet  they  held,  it 
well ;  for  in  such  an  action  as  this,  which  was  not  local,  the  place 
was  declared  to  be  immaterial.4  There  appears  an  action  on  the 
case,  for  that  the  plaintiff  had  delivered  goods  to  the  defendant,  and 
the  defendant  had  promised  for  ten  shillings  to  keep  them  safe,  but 
did  not.5     This  seems  to  be  another  novel  action  of  assumpsit. 

Among  actions  upon  the  case  for  torts,  we  find  the  following  :— 

i  27  Hen.  VIII.,  24.  2  New  Cases,  5.     Vide  S.  P.  2  Rich.  III. ,  fol.  14. 

3  33  Hen.  VIII.    New  Cases,  5.         4  34  Hen.  Vlll.    New  Cases,  7. 
5  26  Hen.  VIII.    New  Cases,  4. 
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In  an  action  for  a  nuisance  in  stopping  ariver,  so  as  to  make  it  rise 
on  the  neighbouring  grounds,  it  was  objected  that  the  proper  remedy 
was  by  assize  of  nuisance,  and  not  by  this  action ;  and  the  whole 
court  laid  down  this  distinction :  That  where  a  man  s  way  is  stopped 
entirely,  so  as  no  passage  remains,  there  the  remedy  is  by  assize  ; 
but  where  only  part  is  stopped,  so  that  one  may  pass  with  difficulty, 
there  it  is  by  action  upon  the  case.1  If  a  nuisance  was  in  the  king  s 
highway,  and  was,  therefore,  a  public  nuisance,  yet  every  one  who 
received  any  particular  damage  therefrom  might  still  have  his  action 
on  the  case.2  Where  an  action  was  brought  for  words,  in  calling 
the  plaintiff  heretic,  and  one  of  the  new  learning,  it  was  held  clearly 
that  it  would  not  lie,  being  merely  a  spiritual  matter  ;  for  if  the 
defendant  was  disposed  to  justify  and  show  in  what  respect  the 
plaintiff  was  a  heretic,  the  temporal  court  could  not  judgeofit; 
and  it  was  not  like  where  the  court  had  cognisance  of  the  principal 
matter,  as  where  a  man  was  called  traitor  or  felon.  Again,  if  he 
had  called  him  adulterer,  this  being  a  spiritual  matter,  an  action 
would  not  lie  for  it.  But  Fitzherbert  said  that  where  things  were 
of  a  mixed  nature,  as  where  a  man  was  said  to  keep  a  bawdy-house, 
he  might  elect  whether  he  would  have  his  action  here  or  in  the 
spiritual  court.  They  added,  that  if  an  indictment  of  heresy  was 
found  before  any  temporal  judge,  all  he  could  do  would  be  to  certify 
it  to  the  bishop.3  Though  a  defendant  was  allowed  to  justify,  and 
say  that  the  charge  was  true,  it  was  not  enough  to  say  that  it  was 
the  common  report  that  he  was  a  thie/A 

If  there  was  any  doubt  whether  an  action  of  assumpsit  used  at 

this  time  to  be  brought  on  implied  promises,  upon  a  buying  and 

selling,  instead  of  the  action  of  debt,  there  is  none  that  an  action 

■  had  lately  been  framed  to  supply  the  place  of  that  of  detinue ; 

for  we  find  more  than  one  instance  of  such  during  this  reign. 

Perhaps  that  just  mentioned,  where  the  defendant  had 

Of  trover.  proinjse(j  for  ten  shillings  to  keep  the  plaintiff's  goods 
safe,  might  be  reckoned  as  one  instance ;  for  in  the  old  law  that 
would  have  been  a  proper  subject  of  detinue.  But  those  which 
seem  to  carry  a  stronger  affinity  to  the  action  of  detinue  were 
grounded,  not  upon  a  promise,  but  a  tort ;  and  the  declaration 
made  much  the  same  suggestion  as  that  in  detinue.  Thus  one  of 
them  charges  "  that  the  defendant  found  the  goods  of  the  plaintiff, 
and  delivered  them  to  persons  unknown: "  another — "  that  whereas 
the  plaintiff  was  possessed  of  certain  goods,  the  defendant  found 
them,  and  converted  them  to  his  own  use."  5  Another  was,  "  that 
the  goods  of  the  plaintiff  came  to  the  hands  6  of  the  defendant,  and 
he  wasted  them."7  In  this  manner  did  the  action  upon  the  case, 
in  one  shape  or  other,  spread  itself  over  many  of  the  old  writs  ;  and 
as  it  had  now  become  applicable  to  the  most  usual  calls  for  legal 

I    1 14  Hen.  VIII.,  31.  2  27  Hen.  VIII.,  27.  *  Ibid.,  14. 

*  26  Hen.  VIII.,  9  ;  27  Hen.  VIII. ,  22.         s  33  Hen.  VIII.     New  Cases,  6. 
6  Devenerunt  ad  manus.  7  34  Hen.  VIII.    New  Cases,  6. 


CHAP.  XXX.]  ACTIONS  OK  THE  CASE.  407 

inquiry,  by  being  substituted  in  the  place  of  debt  and  detinue,  it 
grew  every  day  more  common. 

The  style  of  pleading  in  actions  upon  the  case  continued  much 
the  same  as  in  the  former  period.  It  was  most  usual  to  deny  that 
part  of  the  declaration  which  led  to  the  charge  on  the  defendant ; 
and  sometimes  the  plea  stopped  there ;  at  other  times  they  would 
add  a  denial  of  the  charge  itself,  by  way  of  conclusion.  This  will 
appear  from  the  following  instances : — First,  of  assumpsit.  In  an 
action  which  has  been  before  mentioned,  on  the  defendant's  promise 
for  ten  shillings  to  keep  safely  goods  delivered  to  him  by  the  plain- 
tiff, it  was  held  by  Fitzherbert  and  Shelley  that  non  habuit  ex 
deliberatione  was  a  good  plea.1  Again,  in  an  action,  for  that  the 
defendant  promised  to  pay  £10  to  the  plaintiff,  which  he  owed  to 
him  for  a  horse  that  he  bought  of  him,  the  plea  might  be,  which 
sum  he  hath  paid  to  the  plaintiff  absq.  hoc,  that  he  promised  to  pay 
£10  which  he  owed  to  the  plaintiff  for  a  horse  ;  or  absq.  hoc,  that  he 
owed  £10  to  the  plaintiff  for  a  horse.2  This  latter  form  of  a  traverse 
confirms  the  idea  that  they  considered  the  owing  and  the  promising 
to  pay  as  the  same  thing ;  and  that  where  the  moing  was  disproved, 
the  promise  was  likewise.  In  an  action  charging  that  the  goods  of 
the  plaintiff  came  to  the  hands  of  the  defendant,  and  he  wasted 
them ;  the  defendant  pleaded  "  that  they  did  not  come  to  his  hands," 
and  it  was  held  good ;  upon  which  the  defendant  gave  in  evidence 
that  they  were  not  the  plaintiff's  goods.3 

In  an  action  for  shaving  cum  novacuW,  immundd  et  insalubri,  the 
defendant  pleaded  that  he  did  not  shave  the  plaintiff  cum  novacuM 
immundd  et  insalubri  modo  et  forma.  In  another,  for  not  taking 
care  of  a  horse,  the  defendant  pleaded  in  the  words  of  the  declara- 
tion, that  he  did  serve  the  horse  well  and  with  care,  absque  hoc, 
that  he  served  it  negligently  and  improvidently  in  the  form  the 
plaintiff  had  alleged.  Again,  for  not  curing  a  horse,  the  farrier 
pleaded,  that  non  manucepit,  he  did  not  undertake  to  cure  it.  For 
negligently  keeping  his  fire,  the  defendant  pleaded,  qubd  ipse  ingem 
suum  prcedictum  salvd  et  secure  custodivit,  absque  hoc,,  that  he  kept 
it  so  carelessly  and  negligently  that  his  neighbour's  house  was  burnt 
for  want  of  his  care.4 

Sometimes  they  would  take  the  allegations  of  the  declaration  by. 
protestation,  and  then  conclude  with  a  kind  of  general  issue :  as, 
in  an  action  for  destroying  a  bond  entrusted  to  the  defendant  to 
redeliver  on  request,  the  defendant,  protesting  that  he  redelivered  it 
unbroken  and  untorn,  for  plea  said,  that  he  was  in  no  wise  guilty 
of  the  breaking  and  tearing  of  the  writing  obligatory.5  Thus  were 
pleas  in  case  conceived  upon  the  principle  of  a  justification,  in  the 
way  of  a  trespass-pleading ;  and  it  was  only  by  a  traverse,  if  ever, 
that  the  conclusion  was  pointed  into  something  like  a  full  denial 

>  26  Hen.  VII.    New  Cases,  4.  2  33  Hen.  VIII.    Ibid.,  5. 

3  34  Hen.  VHI.    Ibid.,  6.  4  Kastell's  Entries,  3,  26,  426,  8. 

3  Kastell's  Entries,  7. 
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of  the  matter  charged,  and  had  the  effect  of  a  general  issue.  It 
was  an  option  in  the  defendant  in  most  actions,  whether  he  would 
plead  the  general  issue  of  not  guilty,  or  non  assumpsit,  as  the  case 
might  be. 

The  action  of  debt  continued  in  its  former  state,  except  that  it 
was  broke  in  upon  and  superseded  by  the  action  of  assumpsit,  as 
has  already  been  shown.  In  the  old  law,  this  action  was  held  a 
sort  of  divisum  imperium  over  contracts  with  the. action  of  accompt, 
which  also  in  like  manner  with  the  former  lost  ground  in  proportion 
as  the  assumpsit  grew  more  into  fashion.  The  principal  inducement 
to  recur  to  the  assumpsit  instead  of  these  writs,  was  to  preclude  the 
defendant  from  his  wager  of  law :  when,  therefore,  a  transaction 
was  so  circumstanced  that  the  law  would  not  allow  this  privilege, 
there  was  no  reason  for  going  out  of  the  ancient  traek ;  and  if  the 
case  was  such  as  to  be  within  the  compass  of  those  remedies,  it  was 
still  usual  to  bring  debt  and  accompt. 

It  therefore  sometimes  happened  as  formerly,  that  a  question 
Debt  and  would  arise,  whether  debt  or  accompt  was  the  proper 
accompt.  remedy  in  the  matter  in  question?  A  case  of  this 
kind  happened  in  the  28th  of  the  king,  which  furnished 
such  topics  as  will  give  a  very  good  idea  of  the  distinction  then 
made  between  these  two  actions.  A.  had  signed  and  sealed  a  bill 
acknowledging  he  had  received  a  sum  of  money  to  lay  out  at  Kouen 
in  French  prunes,  and  see  them  safely  shipped.  Upon  this,  an 
action  of  debt  was  brought  against  the  executors  of  A.,  alleging 
that  the  money  was  not  laid  out  in  prunes :  a  verdict  was  found 
against  the  defendant ;  and  though  it  was  alleged,  in  arrest  of 
judgment,  that  the  proper  remedy  was  accompt,  and  not  debt,  yet 
judgment  was  given,  and  a  writ  of  error  being  brought,  the  same 
point  was  argued  in  the  King's  Bench,  when  the  judgment  was 
affirmed,  with  the  concurrence  of  Fitzjames,  Portman,  and  Spilman, 
against  Luke.  The  reasons  upon  which  the  dissenting  judge  sup- 
ported his  opinion  were  these :  He  said,  that  where  money  was 
bailed  for  the  buying  of  merchandise,  it  was  clear,  if  the  money  was 
not  laid  out,  that  the  action  should  be  accompt ;  both,  for  the  money 
and  the  profit  that  had  been,  or  might  have  been  made  by  detain- 
ing the  money;  for  he  was  a  receiver  and  accountable,  and  no 
action  of  debt  lay  without  a  contract.  Thus,  says  he,  if  I  become 
debtor  to  you  for  the  debt  of  T.  S.,  this  does  not  make  me  liable  to 
an  action  of  debt,  for  it  is  nudum  pactum.  So  if  I  bail  to  you  £20 
to  bail  to  B.;  here  B.,  for  the  same  reason,  cannot  have  an  action 
of  debt  against  you.  However,  it  might  be  questioned  whether  the 
Mil  would  change  the  nature  of  the  accompt  into  a  matter  of  debt ; 
but  he  thought  not,  though  he  admitted  the  force  of  some  common 
cases :  as  where  a  horse  was  sold,  and  the  vendee  made  an  obliga- 
tion for  the  money,  there  the  nature  of  the  contract  was  deter- 
mined, because  he  was  bound  to  pay  the  money  according  to  the 
obligatory  zvords  in  the  bond ;  or  where  a  judgment  was  recovered ; 
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for  there  the  contract  was  gone,  being  changed  into  a  thing  of  a 
higher  nature.  He  admitted  all  this ;  hut  he  said  this  was  a  dif- 
ferent case,  for  there  were  in  this  bill  no  obligatory  toords,  nor 
anything  that  purported  to  be  an  obligation ;  but  the  bill  was  merely 
a  proof  and  testimony  of  the  accompt ;  and  non  est  factum  would 
be  no  plea,  as  the  action  was  founded  upon  the  receipt  to  render 
accompt,  and  riot  upon  the  bill.  He  quoted  a  similar  case  in  the 
time  of  Henry  VI. ,  where  a  man  brought  an  action  of  debt  upon  a  con- 
tract before  the  mayor  and  recorder  of  London :  the  defendant  there 
tendered  his  law ;  the  plaintiff  said  it  was  the  custom  of  London, 
that  if  a  man  put  his  seal  to  a  paper,  testifying  a  contract,  he  should 
be  ousted  of  his  law-wager ;  upon  which  the  defendant  demurred, 
whether  the  plaintiff  had  not  by  this  plea  abated  his  own  action ; 
and  it  was  adjudged  by  the  whole  court  that  this  well  maintained 
the  action,  and  did  not  alter  the  nature  of  the  contract,  but  was 
only  a  proof  and  testimony  of  the  contract.  He  admitted,  in  the 
case  at  bar,  that  if  the  bill  had  gone  on,  and  said,  "  if  I  fail  in  laying 
out  the  money,  it  shall  be  redelivered  to  the  plaintiff,"  the  word 
"  redeliver  "  would  have  amounted  to  something  obligatory,  as  had 
been  adjudged  in  the  time  of  Edward  IV.  But  he  thought  this 
bill,  as  it  had  no  obligatory  words,  was  only  a  proof  of  the  contract, 
and  did  not  change  the  nature  of  it  from  accompt  to  debt. 

The  justices  who  were  of  a  contrary  opinion  argued  in  this  way. 
They  said,  that  admitting  there  was  no  bill  testifying  the  receipt, 
yet  by  the  opinion  of  all  the  books,  it  was  in  the  election  of  the 
bailor  to  have  debt  or  accompt  in  such  case.  They  said,  it  was 
ruled  in  the  time  of  Edward  III.,  that  if  money  was  bailed  to  an- 
other on  condition  that  on  the  bailee  making  assurance  of  certain 
land  by  such  a  day,  he  should  retain  the  money  for  ever ;  but  on 
not  doing  so,  he  should  redeliver  it ;  if  the  condition  was  not  per- 
formed, he  was  either  accountable,  or  a  debtor  at  the  election  of 
the  bailor.  It  must  be  the  same,  if  money  was  given  to  merchand- 
ise with,  or  to  bail  over,  as  to  give  in  alms ;  the  money  in  such 
cases  is  the  bailor's,  till  it  is  given  according  to  the  trust ;  and  he 
may  countermand  the  gift,  and  have  debt  for  the  money.  But 
Fitzjames  thought,  in  this  case,  the  property  of  the  money  was  in 
the  bailee  till  it  vested  in  the  bailor,  by  the  non-performance  of 
the  trust.  They  said  further,  that  if  money  was  bailed  to  one  to 
keep  for  the  use  of  the  bailor,  and  it  was  not  contained  in  a  bag  or 
box,  detinue  would  not  lie,  because  the  money  could  not  be  distin- 
guished ;  but  the  party  might  have  debt  or  accompt.  They  said, 
if  plate  was  bailed  to  a  person,  and  he  altered  it,  the  bailor  might 
have  either  detinue  or  an  action  upon  the  case.  They  mentioned 
this  to  have  been  decided  in  the  time  of  Edward  IV.  And  in  the 
time  of  Frowike,  chief-justice,  they  said  the  following  point  was 
argued  and  ruled :  A  man  bought  twenty  quarters  of  corn,  to  be 
delivered  at  such  a  time  and  place ;  the  vendor  did  not  peform  the 
contract,  so  that  the  vendee,  being  a  brewer,  was  obliged  to  buy 
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corn  elsewhere  at  a  greater  price.  It  was  ruled,  that  the  vendee 
might  have  his  action  upon  the  case,  and  also  debt,  for  the  corn ; 
but  not  detinue,  because  the  property  could  not  be  known ;  so  that 
they  thought,  in  the  present  case,  it  was  very  reasonable  that  the 
plaintiff  should  have  his  option  of  two  actions. 

As  to  the  bill,  and  the  form  of  it,  they  said,  that  if  it  was  in 
these  words}1 "  this  bill  witnesseth  that  A.  borrowed  £10  of  B." 
without  anything  more,  this  would  charge  the  executors  the  same 
as  an  obligation,  and  the  testator  would  not  have  been  permitted 
to  wage  his  law  against  it.  Any  memorandum  of  owing  money,  or 
of  an  accompt  or  an  acknowledgment  of  a  balance  due,  if  sealed 
and  delivered  as  a  deed,  would  be  a  good  obligation  in  law.  Every 
man's  deed  was  to  be  taken  most  strongly  against  himself. 

They  thought  that,  in  this  case,  the  plaintiff  could  not  have 
accompt  against  the  executors,  because  they  were  not  privy  to  the 
transaction,  and  that  debt  was  the  proper  remedy.  They  therefore 
affirmed  the  judgment ;  and  an  injunction  which  had  been  ob- 
tained in  chancery  was  likewise  dissolved ;  so  that  this  matter  was, 
in  one  shape  or  other,  determined  in  three  courts.1 

We  have  frequently  observed,  that  in  debt,  detinue,  and  accompt, 
the  defendant  was  allowed  his  law-wager  in  certain  circumstances, 
but  not  in  others  (a).  How  this  stood  at  present,  and  the  manner 
of  pleading  in  these  actions,  is  worthy  of  notice  ;  because  we  shall 
see  afterwards  that  this  consideration  had  great  influence  in  settling 
the  method  of  pleading  in  the  new  actions  upon  the  case  that  were 
substituted  in  their  stead.  It  was  laid  down,  almost  in  the  same 
way  as  the  law  had  been  understood  for  several  years,  that  in  de- 
tinue on  a  bailment  by  the  hands  of  another,  the  defendant  might 
wage  his  law,  because  he  shall  not  answer  to  the  bailment,  but  only 
to  the  detinue  :  the  same  in  debt  upon  a  contract  by  the  hands  of 
another ;  though  it  would  2  be  otherwise  in  accompt  by  the  hands 
of  another  :  and  the  reason  they  admitted  this  difference  in 
accompt  was,  because  the  receipt  might  be  traversed  ;  from  which 
we  are  to  collect,  that  it  could  not  in  the  two  former  actions.  3 
Again,  Fitzherbert  laid  down  this  difference  :  where  a  man  came 
to  the  possession  of  goods  by  bailment,  and  where  by  trover  or 
finding.  In  the  first  case,  he  was  chargeable  by  force  of  the  bail- 
ment only ;  and  if  he  bailed  them  over,  or  they  were  taken  from 
him,  yet  he  was  still  chargeable  to  his  bailor  by  virtue  of  the  bail- 
ment. But  if  he  came  to  them  by  trover,  he  was  only  chargeable 
on  his  possession  ;  and  if  he  was  lawfully  out  of  possession  of  them 
before  he  who  had  right  brought  his  action,  he  was  not  chargeable. 
For  this  reason,  in  detinue  grounded  upon  a  bailment,  it  would  be 

(a)  Wager  of  law,  it  will  be  observed,  was  in  effect  denial  of  a  debt  on  oath  ;  for 
it  led  to  Bueh  perjury,  that,  in  the  reign  of  Elizabeth,  the  courts  encouraged  a  new 
form  of  actions  in  order  to  get  rid  of  it ;  and,  in  the  meantime,  they  did  all  they 
could  to  restrain  it. 

1  28  Hen.  VIII.    Dyer,  20, 118.  '  Vide  ante,  vol.  ii. 

3  18  Hen.  VIII.,  3. 
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a  good  plea  for  the  defendant  to  say  he  found  the  goods  and 
delivered  them  to  J.  8.  before  the  action  brought ;  and  he  might 
traverse  the  bailment.  Though  Shelley  did  not  quite  assent  to  this 
conclusion,  yet  he  agreed  with  him  that  in  many  cases  the  bailment 
was  traversable  in  detinue ;  and  he  added,  that  the  trover  also  was 
traversable  in  some  cases:  but  this  was  denied  by  Fitzherbert.1 
On  another  occasion  it  was  laid  down  by  the  same  learned  judge, 
that  in  accompt,  on  receipt  by  his  own  hands,  even  though  a  deed 
was  shown  testifying  the  receipt,  yet  the  defendant  should  be  ad- 
mitted to  wage  his  law :  the  same  in  detinue ;  for  notwithstanding 
the  bailment  was  by  deed,  yet  the  detinue  is  the  cause  of  action.2 
To  reconcile  what  is  here  said  of  detinue  with  what  was  laid  down 
by  Fitzherbert  before,  he  must  be  supposed  to  mean  here  a  bailment 
by  the  hands  of  another  ;  and  that  this,  though  proved  by  a  deed, 
might  yet  be  discharged  by  wager  of  law,  because  he  was,  accord- 
ing to  what  is  here  said,  only  to  answer  to  the  detinue.  These 
rules  will  be  found  to  govern  the  pleading  in  the  new  actions  upon 
the  case,  which  have  just  been  mentioned  as  coming  in  the  place  of 
detinue  and  debt. 

The  alterations  made  by  statute  in  the  criminal  law  during  this 
reign  were  very  many  and  very  important :  the  determinations  of 
the  courts  may  be  comprised  in  a  smaller  compass.  There  are 
some  which  are  worthy  of  observation. 

The  principle  which  governed  the  parliament  in  the  beginning 
of  Edward  lll.'s  reign, 3  when  they  declared  it  unlaw-  The  criminal 
ful  to  kill  an  outlaw,  seems  to  have  had  no  influence  law- 
with  that  assembly  in  a  similar  case  at  this  time.  In  24  Henry 
VIII.4  it  was  agreed  in  parliament,  that  it  was  not  felony  to  kill  a 
man  attainted  in  a  praemunire  ;  for,  says  the  report,  such  a  one  is 
out  of  the  king's  protection,  which  is  the  same  as  if  he  was  out  of 
the  realm  and  government  of  the  king  ;  though  it  would  be  other- 
wise of  one  attainted  of  felony. 

A  man  was  arraigned  upon  an  indictment  for  murder :  upon  the 
trial,  the  jury  found  him  not  guilty  of  the  murder, 
but  guilty  of  homicide  or  manslaughter ;  and  the  judg-  ans  aus 
ment  given  in  the  King's  Bench  was,  that  he  should  be  hanged. 
Another  case  of  the  same  kind  was  determined  in  the  same  way  by 
all  the  judges.  The  reason  given  by  the  report  is,  that  man- 
slaughter is  comprehended  in  murder. 5  From  this  one  should  be 
led  to  conclude,  that  the  precise  meaning  of  murder,  as  distin- 
guished from  other  killing,  was  not  yet  defined ;  nor  indeed  did 
there  seem  to  be  any  direction  by  which  a  line  could  be  drawn, 
till  stat.  23  Henry  VIII.  had  taken  away  clergy  from  murder  with 
malice  prepense  ;  the  form  of  which  expression  seems  to  intimate 
that  there  might  be  a  murder  without  malice  prepense.  It  is  cer- 
tain that,  after  this  act,  murder  was  more  exactly  defined  as  to  its 

1  27  Hen.  VIII.,  13.  2  Ibid.,  22.  3  Vide  ante,  vol.  ii. 
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legal  import ;  though  the  distinction  plainly  marked  out  by  this 
statute  was  not  observed  by  the  courts  for  some  time,  as  we  shall 
again  see  in  the  reign  of  Queen  Mary. 

If  many  persons  were  concerned  in  the  commission  of  an  unlaw- 
ful act,  and  a  murder  was  committed  by  one,  all  were  construed  to 
be  principals  in  the  fact.  Thus,  if  twelve  or  more  went  to  do  a 
robbery,  make  a  riot,  affray,  or  the  like,  and  one  of  them  entered 
into  a  house  and  killed  a  man,  the  others  were  all  principals  in  the 
murder.  Such  was  the  case  of  the  Lord  Dacres,  who  (together  with 
Mantel  and  others)  was  executed  because  one  of  the  company  killed 
a  man  as  they  were  hunting  together.1  It  was  held  that  if  a  man 
was  killed  in  joisting,  or  in  play  with  sword  and  buckler,  it  was 
felony,  notwithstanding  it  had  been  at  the  command  of  the  king.2 

It  had  been  agreed  by  the  justices  of  both  benches  that,  in  an 
appeal  of  murder,  the  defendant  should  not  be  permitted  to  plead 
that  the  deceased  assaulted  him,  and  that  he  killed  him  se  defen- 
dendo ;  but  should  plead  not  guilty,  and  give  the  special  circum- 
stances in  evidence ;  and  if  it  appeared  so  to  the  jury,  they  should 
acquit  him.  Nor  was  he  allowed  to  have  this  plea,  with  a  traverse 
of  the  murder,  for  the  matter  of  the  plea  was  murder  (says  the 
book);  murder  could  not  be  justified,  and  the  traverse  could  not 
stand  when  the  inducement  to  it  failed.3  The  way,  therefore,  was 
to  plead  the  general  issue.  A  question  had  arisen  upon  stat.  31 
Henry  VIII.,  which  made  it  high  treason  to  poison  any  one.  A 
wpman  had  poisoned  her  husband,  and  the  heir  brought  an  appeal 
of  murder.  It  was  contended  that  the  lesser  offence  was  merged 
in  the  greater,  and  therefore  that  an  appeal  would  not  lie ;  and  so 
it  was  held  by  the  court.4 

Some  questions  arose  on  the  nature  of  larceny.  In  the  18th 
year  of  the  king,  it  was  propounded  by  the  chancellor  to  all  the 
justices,  whether,  if  a  man  took  peacocks,  that  were  tame  and 
domestic  animals,  it  was  felony.  The  opinion  of  Fitzherbert  and 
Englefield  was,  that  it  was  no  felony,  because  they  were  ferce 
natures  as  much  as  doves  in  a  dove-house ;  and  if  the  young  of 
such  doves  were  taken,  it  was  no  felony.  The  same  of  herons 
taken  out  of  the  nest ;  of  swans,  bucks,  hinds,  which  were  domesti- 
cated, or  hares  taken  out  of  a  garden  surrounded  with  a  wall ;  the 
same  of  a  mastiff,  hound,  or  spaniel,  or  goshawk  reclaimed,  for 
they  were  more  for  pleasure  than  profit,  which  was  the  case  with  a 
peacock.  They  agreed  that  fruit  taken  from  a  tree,  or  the  cutting 
of  trees  or  corn,  was  not  felony,  though  it  would  be  different  if 
they  were  before  severed.  However,  Fitzjames  and  the  other  judges 
were  of  opinion  that  peacocks  were  of  the  same  nature  with  hens, 
capons,  geese,  or  ducks,  of  which  the  owner  had  property,  they 
having  animum  revertendi,  unlike  fowls  of  warren,  as  pheasants, 
partridges,  and  conies,  of  which  it  is  clear  no  felony  could  be  com- 

1  Keilw.,  161.    34  Hen.  VIH.    Bro.  Cor.,  171.         2  Bro.  Cor.,  228. 
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mitted  ;  so  that  it  was  at  length  agreed  that  felony  might  be  com- 
mitted of  peacocks.1  A  question  arose  upon  the  stat.  21  Henry 
VIII.,  c.  7,  concerning  servants  embezzling  their  master's  goods. 
It  was  asked,  if  a  person  delivered  an  obligation  to  his  servant  to 
receive  the  money  due  upon  it,  and  the  servant  received  and  went 
away  with  it,  converting  it  to  his  own  use,  whether  this  was  within 
the  meaning  of  the  statute ;  and  it  was  thought  not,  because  no 
goods  were  delivered,  an  obligation  not  being  a  valuable  thing,  but 
a  chose  in  action.  And  Englefield  said,  if  a  person  delivered  to 
his  apprentice  wares  or  merchandise  to  sell,  and  he  sold  them,  and 
went  away  with  the  money,  this  was  not  within  the  statute,  because 
he  had  the  money  by  the  delivery  of  his  master,  nor  did  he  go  away 
with  the  thing  delivered  to  him.  Yet  if  one  of  my  servants  de- 
livers my  goods  to  another  of  my  servants,  this  shall  be  considered 
as  my  delivery ;  and  if  he  goes  off  with  them,  it  is  within  the 
statute.  And  Fitzherbert  seems  to  have  doubted  whether  obliga- 
tions might  not  be  considered  as  goods  within  the  act ;  for  a  gift 
of  omnia  bona  et  catalla  would  pass  all  obligations.2 

If  the  practice  of  justices  of  the  peace  was  agreeable  to  what  was 
laid  down  for  law  in  our  courts,  they  must  have  been  of  very  little 
use  in  assisting  towards  bringing  offenders  to  justice.  Upon  a 
justification  under  the  warrant  of  a  justice,  in  14th  of  the  king, 
it  was  said  by  Fitzherbert  that  a  justice  of  the  peace  could  not 
make  a  warrant  to  take  a  man  for  felony,  unless  he  was  before  in- 
dicted. Brudnell,  the  chief -justice,  assented  to  this,  but  said  he 
might  make  a  warrant  for  keeping  the  peace.  Brooke  said  that 
the  justice  could  not  even  take  one  for  suspicion  of  felony,  unless 
upon  a  suspicion  of  his  own,  much  less  could  he  make  a  warrant 
for  that  purpose.  But  they  all  agreed  in  holding  the  officer  jus- 
tified ;  for  a  justice,  being  a  judge  of  record,  and  having  a  seal  of 
office,  the  bailiff  was  not  to  dispute  his  authority,  but  give  obedi- 
ence to  the  command  of  the  warrant  and  execute  it.3  After  all,  it 
should  seem  that  a  warrant  for  the  peace,  which  the  judges  here 
pronounced  to  be  lawful,  might,  without  any  strained  fiction,  be 
issued  against  felons,  and  answer  all  the  purpose  of  apprehending 
for  felony. 

The  old  debate  upon  the  locality  of  trial  was  not  yet  quieted. 
A  man  died  in  the  county  of  Cambridge  of  a  stroke  he  of  trials  in 
had  received  in  another  county,  and  the  heir  brought  iwo  counties. 
an  appeal  in  the  county  of  Cambridge.  The  court  of  King's 
Bench  were  of  opinion  that  the  jury  should  come  from  both 
counties,  according  to  a  case  in  the  time  of  Henry  VII.  Upon  this, 
it  was  observed  by  the  clerks,  that  if  a  man  died  in  London  of  a 
stroke  received  in  Middlesex,  the  trial,  according  to  common  prac- 
tice, was  by  a  jury  of  Middlesex.  The  court  said  that  was  a  differ- 
ent case,  because  London  and  Middlesex  could  not  join.4    In  these 

1 18  Hen.  VIII.,  2.  -         2  26  Hen.  VIII.    Dyer,  5,  2. 
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cases  no  nisi  prius  used  to  be  awarded  ;  but  the  jurors  of  both 
counties  were  obliged  to  come  up  to  the  King's  Bench.  A  similar 
question  had  arisen,  a  few  years  before,  in  an  appeal  for  a  robbery. 
The  robbery  was  laid  in  Wiltshire,  and  the  procurement  and  abet- 
ing  in  London  ;  the  appeal  was  brought  in  Wiltshire  against  the 
accessories,  and  it  was  objected  to  for  that  reason.  After  much 
argument  on  both  sides,  the  opinion  of  the  court  was,  that  the  appeal 
should  abate.  They  laid  it  down  as  an  established  point  of  law, 
that  where  the  tort  commenced,  there  the  action  should  be  brought. 
They  admitted  that  where  goods  were  taken  feloniously  in  one 
county,  and  carried  into  another,  the  appeal  might  be  in  either, 
because  the  property  was  never  divested  out  of  the  possessor ;  but 
it  was  otherwise  where  goods  were  so  taken  by  a  trespassor,  for 
there  the  property  was  in  the  trespassor  by  the  taking,  and  divested 
out  of  the  owner ;  so  that  the  action  must  be  in  the  first  county, 
where  the  trespass  was  alone  committed.  They  put  the  case  of  a 
stroke  in  one  county  and  the  death  in  another ;  but  said  that  in 
this  case  there  could  not  be  a  trial  in  both  counties,  because  those 
of  London  could  not  join  with  foreigners,  as  had  been  laid  down  in 
the  former  case.1  The  offence  of  the  accessory  was  therefore  con- 
sidered so  separate  and  distinct  from  the  other,  that  he  was  to  be 
proceeded  against  where  he  committed  his  crime. 

The  above  were  instances  of  joining  juries  of  different  counties, 
where  an  appeal  was  brought,  and  the  issue  was  to  be  tried.  But 
we  find  it  laid  down,  generally,  that  not  only  an  appeal,  but  an  in- 
dictment might  be  brought  in  either  county,  where  the  goods  were 
stolen  in  one  county  and  carried  into  another,2  upon  the  ground  of 
its  being  a  felony  in  both  counties.  The  above  case  of  the  acces- 
sory, where  a  difficulty  certainly  remained,  and  the  other  points  of 
stealing  and  killing  in  two  counties,  which  were  not  settled  in  the 
mind  of  every  lawyer,  occasioned  an  act  in  the  next  reign  which 
has  directed  how  trials  should  be  had  in  such  cases  in  future. 

While  the  king  and  parliament  were  engaged  in  destroying  the 

The  eocieaias-  pope's  authority,  the  jurisdiction  and  practice  of  the 

tioal  court,    ecclesiastical  court  was  not  less  questioned  by  all  ranks 

of  persons  (a).     The  proceedings  for  heresy  were  carried  on  with 

(a)  The  subject  of  the  jurisdiction  of  the  ecclesiastical  courts  is  of  importance  with 
reference  to  its  very  wide  range,  and  the  probable  results  of  its  exercise  upon  the 
great  movement  against  the  ancient  religious  system,  and  also  on  account  of  its  con- 
nexion with  the  great  question  of  the  boundaries  between  temporal  and  spiritual 
jurisdiction.  The  jurisdiction  of  these  courts  might  be  divided  into  what  were  its 
more  proper  and  primary  objects — spiritual  correction  (a  jurisdiction  exercised,  as 
was  said,  pro  salute  anvmce,  aB  the  proper  episcopal  jurisdiction),  and  certain  mixed 
matters,  the  cognisance  of  which  had  been  annexed  to  these  courts  by  ancient  usage 
and  were  evidently  anomalous,  such  as  matters  of  testament,  legacies,  &c.  The  former 
however,  came  necessarily,  by  reason  of  the  establishment  of  the  church,  to  include 
some  matters  of  a  mixed  nature,  as  tithes,  mortuaries,  &c.  ;  and  there  was  the  im- 
portant subject  of  matrimony,  which  by  the  law  of  the  land  was  a  contract,  and  by 
the  law  of  the  church  a  sacrament,  and  came  under  both  jurisdictions,  and  often 
occasioned  conflicts  of  jurisdiction  ;  but  the  original  primary  and  proper  subjects  of 

»  29  Hen.  VIII. ,  38,  50.  2  34  Hen.  VIII.    New  Cases,  p.  73. 
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such  zeal  as  to  be  open  to  much  odium ;  and  the  course  in  which 
those  matters  were  conducted  was  thereby  more  exposed  to  observa- 

the  ecclesiastical  jurisdiction  were  in  their  nature  purely  spiritual,  as  heresy,  or  such 
injuries  or  offences  as  were  not  cognisable  by  the  courts  of 'law,  as  used  to  be  the  case 
with  slander,  and  continued  still  to  be  the  case  with  a  large  class  of  slanders,  such  as 
were  not  entertained  by  the  courts  of  law,  by  reason  of  their  being  no  imputation  of 
a  crime  punishable  by  law,  or  no  special  damage  resulting  from  the  slander.  Such, 
then,  was  the  general  nature  and  scope  of  the  ecclesiastical  jurisdiction,  which 
primarily  and  properly  was  confined  to  what  was  purely  spiritual.  The  principle 
was  upheld,  that  where  the  exercise  of  jurisdiction  by  the  ecclesiastical  courts  would 
interfere  with  or  encroach  upon  the  jurisdiction  of  the  courts  of  law,  it  was  not  to  be 
allowed  ;  and  so  in  the  last  reign  it  was  held  that  if  indictions  in  felony  were  pre- 
fixed, they  could  not  be  sued  for  it  in  the  spiritual  courts,  for  it  arose  upon  a  tem- 
poral cause ;  and  it  was  thought  that  indirectly  the  effect  of  allowing  the  ecclesias- 
tical courts  cognisance  would  be  to  enable  them  to  enforce  temporal  rights,  or  give 
remedies  for  temporal  wrongs  (13  Hen.  VII.,  Keilw.  39).  It  was  a  moot-point  appar- 
ently whether  a  pecuniary  penalty  imposed  by  the  spiritual  court  for  slander  could 
be  imposed  for  slander  (12  Hen.  VII.,  24;  Bro.  Air.,  Prohibition,  fol.  19),  for  the 
matter,  it  was  said,  was  spiritual,  although  the  pecuniary  penalty  was  temporal. 
Suits  in  the  ecclesiastical  court  were  of  two  kinds,  either  pro  salute  animce,  vel 
reformatione  morum,  as  for  defamation,  or  where  the  plaintiff  had  an  interest  and 
property  in  the  thing  in  demand,  as  suits  for  tithes,  legacies,  contracts  of  matrimony, 
or  the  like  (Cooke's  Case,  5  Coke's  Reps.,  51).  PaBtors  could  sue  in  the  spiritual  courts 
for  slander  or  oral  defamation  of  character,  in  imputing  offences  detrimental  to  moral 
character,  though  not  cognisable  in  courts  of  law,  as  in  calling  a  woman  a  whore  (Ibid.) 
But  in  cases  where  the  imputation  was  of  a  crime  cognisable  in  the  courts  of  law,  it 
was  doubtful  whether  the  Buit  could  be  in  the  spiritual  court.  But  for  call  ing  a  man  a 
heretic,  for  which  no  action  would  lie,  a  party  could  sue  in  the  spiritual  court 
(27  Hen.  VIII.,  14).  So  the  spiritual  court  entertained  cognisance  of  suits  as  to 
church-rates  (leffrey's  Case,  5  Coke,  67),  or  as  to  neglect  of  incumbents  in  discharge 
of  their  duties  as  to  divine  service,  &c.  ( William's  Case,  5  Coke,  73).  With  regard  to 
defamation  not  suable  at  law,  it  was  of  ecclesiastical  cognisance.  A  citation  was 
laid  in  the  spiritual  court  against  a  feme  sole  for  slander,  and  the  libel  was  partly 
proved  ;  upon  which  the  court  awarded  the  party  a  certain  sum  for  his  dosts  and  for 
the  defamation ;  and  then  a  citation  was  sued  by  her  executor  to  satisfy  the  same  to 
the  party  ;  and  upon  that  there  was  a  prohibition  issued,  and  now  a  consultation 
was  prayed,  and,  after  long  debate  among  the  judges,  was  awarded,  on  the  ground 
that  defamation  was  altogether  a  spiritual  offence,  which  could  not  elsewhere  be 
punished  than  in  the  spiritual  court ;  and  it  followed  that  when  they  proceeded  upon 
it  and  gave  judgment,  it  was  still  a  spiritual  judgment,  there  being  no  debt  or  duty 
demandable  before  at  the  common  law,  and  also  the  offence  could  not  be  properly 
compensated  but  by  money  (12  Hen.  VII,  fol.  24).  The  chief-justice,  however,  in 
delivering  the  judgment  of  the  court,  laid  it  down,  that  even  in  a  case  where 
the  matter  was  spiritual,  if  the  spiritual  court  proceeded  to  judgment  on  any- 
thing temporal,  prohibition  would  be  granted.  And  in  divers  cases,  where  the 
thing  was  spiritual,  and  even  the  persons  spiritual,  still  prohibition  might 
be  granted,  as  where  one  was  sued  in  the  spiritual  court  for  breach  of  faith, 
where  he  was  to  pay  a  certain  sum  (i.e. ,  as  it  is  implied  by  a  contract),  the  court 
could  grant  prohibition,  because  it  was  a  debt  or  duty  which  was  a  temporal  thing 
demandable  by  the  common  law,  with  which  it  was  not  for  the  spiritual  courts  to 
intermeddle.  And  so  where  the  thing  was  spiritual,  and  the  judgment  upon  it,  and 
where  one  party  was  spiritual  and  the  other  temporal,  prohibition  might  be  granted  ; 
as  if  a  parson  sued  the  farmer  (or  termor)  of  another  parson,  and  a  right  of  tithes, 
which  he  claimed  to  be  the  right  of  his  own  church,  there  prohibition  should  be 
granted.  All  the  judges  agreed  that  Blander  was  in  its  nature  a  spiritual  offence, 
and  the  ouly  doubt  was,  whether,  when  the  spiritual  court  accorded  a  sum  of  money 
by  way  of  compensation,  it  did  not  cease  on  that  account  to  be  a  spiritual  matter.  In 
the  result  it  was  held  that  it  did  not.  The  law  upon  that  part,  however,  of  the  words 
became  changed  in  this  way,  that  when  the  slander  imported  a  temporal  damage,  as 
where  it  involved  a  temporal  offence,  it  was  cognisable  in  the  courts  of  common  law, 
and  though  still  it  did  not  necessarily  follow  that  in  all  cases  in  which  those  courts  had 
cognisance,  the  ecclesiastical  courts  ceased  to  have  jurisdiction,  yet,  as  a  general  rule, 
it  was  so.    In  the  latter  part  of  the  reign  of  Henry  VIII.  an  action  on  the  case  was 
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tion  and  censure.  The  branch  of  the  ecclesiastical  practice  which 
was  viewed  with  most  jealousy  was  the  proceeding  ex  officio.    This 

brought,  for  that  the  defendant  had  called  the  plaintiff  a  "heretic,  and  one  of  the 
new  learning."  It  was  objected,  that  the  action  would  not  lie,  for  that  it  was  spiritual 
matter.  And  the  court  held  clearly  that  it  would  not  lie,  for  it  was  merely  spiritual, 
and  if  the  defendant  should  justify  that  the  plaintiff  was  a  heretic,  and  show  in 
what  point,  they  could  not  discuss  it,  nor  determine  whether  it  was  heresy  or  not. 
If  it  was  an  accusation  of  an  offence  they  could  judge  of,  as  treason  or  felony,  it 
would  be  otherwise  ;  but  as  to  spiritual  offences,  such  as  heresy  or  adultery,  it  was 
not,  and  although  in  some  cases,  it  was  added,  the  matter  was  of  a  double  character, 
and  was  punishable  by  both  laws,  by  the  spiritual  and  the  temporal,  as  keeping 
brothels,  &c.  ( Tear-booh,  27  Ben.  VI1L,  fol.  14).  With  regard  to  defamation,  the 
rule  of  the  spiritual  courts  was,  in  the  opinion  of  many,  more  sensible  than  that 
which  was  adopted  by  the  courts  of  common  law  when  they  first  assumed  jurisdic- 
tion in  such  cases.  The  courts  of  law  then  laid  dawn  the  rule  that  they  would  only 
entertain  suits  for  verbal  or  oral  slander,  when  either  there  was  an  imputatiou  of  a 
crime  punishable  by  law,  or  misconduct  in  a  trade  or  profession,  and  special  damage 
therefrom  ;  but  spiritual  courts  would  punish  for  any  defamation,  that  is,  any  impu- 
tation injurious  to  character.  The  courts  of  law  by  degrees  relaxed  their  own  rule, 
and  as  they  only  allowed  the  ecclesiastical  courts  jurisdiction  where  the  common  law 
courts  had  not,  this,  in  some  cases,  caused  a  fluctuation  of  opinion  as  to  jurisdiction. 
Thus,  in  the  course  of  this  reign,  it  was  held  that  if  a  man  said  of  another  that  he 
kept  a  bawdy-house,  the  other  could  sue  him  for  it  in  the  spiritual  court,  even 
though  he  might  have  an  action  at  law  for  it,  as  the  spiritual  courts  had  a  concur- 
rent jurisdiction  (27  Ben.VIIL,  fol.  14;  Cro.  Eliz.,  643).  But  it  was  afterwards 
held  that  an  action  would  lie  at  eommon  law  (Park,  379),  as  the  party  might  be 
indicted  for  it.  It  was,  however,  laid  down  in  the  ensuing  reign,  that  defamation 
was  not  cognisable  in  the  spiritual  court,  unless  it  concerned  matter  of  merely  eccle- 
siastical cognisance, — as,  for  calling  the  plaintiff  an  adulterer;  heretic,  schismatic,  &c. ; 
and  that  if  it  related  to  matter  determinable  at  common  law,  no  suit  would  lie  in 
the  spiritual  courts  (4  Coke's  Reps.,  20).  If  a  man  published  any  heresy  or  erroneous 
opinion  in  religion,  for  this  he  would  only  be  cited  before  the  ecclesiastical  courts, 
as  sueh  matters  did  not  pertain  to  the  cognisance  of  the  temporal  courts  (12  Goke's 
Reps.,  43).  So  as  to  excommunication,  it  was  entirely  a  matter  of  spiritual  cognis- 
ance (Ibid.) ;  and  although  the  king's  court  could  issue  a  writ  to  the  bishop 
to  dissolve  an  excommunication  where  it  was  contrary  to  law,  because  interfer- 
ing with  the  course  of  law,  the  king's  court  had  no  power  to  deal  with  the  sen- 
tence. The  exercise  of  the  jurisdiction  by  the  ecclesiastical  courts  as  to  erron- 
eous opinions  in  religion  was  often  extremely  vexatious,  to  say  nothing  of 
their  jurisdiction  in  cases  of  immorality  not  cognisable  by  law.  Upon  this 
subject  it  is  proper  to  mention  a  case  which  arose  in  the  reign  of  Henry  VII., 
which  is  reported  in  the  Year-books  of  that  reign.  In  an  action  of  false  imprison- 
ments, the  defendant  pleaded  that  in  the  act  of  4  Henry  IV.  it  was  enacted  that 
"  if  any  one  should  be  accused  of  heresy,  or  should  hold  any  opinion  contrary  to  the 
laws  of  holy  church,  the  bishop  of  the  diocese  should  arrest  him,  and  safely  keep  him 
until  he  could  make  his  purgation  or  abjuration  within  three  months  next  after  the 
arreBt."  And  it  was  alleged  that  the  law  of  holy  church  is  that  each  parishioner 
ought  to  pay  his  tithes  to  bis  curate,  and  that  the  plaintiff  was  residing  in  the  parish 
of  St  Dunstan's,  and  that  notice  came  to  the  Bishop  of  London,  the  diocesan,  that 
he  had  said  that  he  was  not  bound  to  pay  his  tithes  to  his  curate,  upon  which  he 
was  accused,  by  reason  of  which  the  bishop  ordered  the  defendants  to  arrest  him, 
which  they  did,  and  committed  him  to  the  care  of  the  bishop,  but  he  escaped  within 
the  three  months.  The  pleawas  objected  to  on  several  grounds,  the  most  serious  of 
which  seemed  to  be  that  it  was  so  rapid,  and  that  no  authority  appeared  for  the 
accusation,  "no  presentment,  nor  process,  nor  summons  to  the  party,  nor  oppor- 
tunity of  defence,  nor  any  authority  for  the  arrest  beyond  mere  word  of  mouth,"  no 
writ  or  writing.  It  was  urged  that  the  intention  of  the  statute  was,  that  if  a  man 
was  detected  in  or  accused  of  any  heresy,  or  of  anything  contrary  to  the  faith,  the 
bishop  could  arrest  him ;  and  before  the  statute  they  had  no  other  power  than  to 
make  process  against  the  party  by  citation ;  and  that  the  intention  of  the  statute 
was  not  that  the  bishop  should  arrest  any  one  who  held  any  opinion  contrary  to  their 
constitutions ;  and  in  this  case  it  might  be  that  what  the  man  said  was  right,  for 
the  pope  might  have  granted  him  a  dispensation  from  payment  of  tithes.    It  was 
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method  of  prosecution  was  considered  by  the  common  lawyers  in 
no  better  light  than  an  abuse  of  all  law  and  justice.  It  was,  on 
the  other  hand,  defended  by  the  authority  of  prescription,  and  upon 
grounds  of  expediency.  These  topics  were  very  fully  discussed  in 
print  by  persons  of  ability  and  eminence.  The  chief  of  those  who 
entered  into  this  controversy  were  St  Jermyn  and  Sir  Thomas 
More  ;  the  former  carrying  on  the  attack,  whilst  the  latter  defended 
the  established  order  of  proceeding. 

On  the  one  hand,  it  was  complained  that  persons  were  brought 
before  the  spiritual  judge  for  heresy,  without  knowing  who  had 
accused  them,  and  were  thereupon  obliged,  sometimes  to  abjure, 
sometimes  to  do  penance,  or  pay  great  sums  for  redemption  thereof; 
all  which  grievances  were  ascribed  wholly  to  the  judge  and  officers 

argued  on  the  other  hand,  that  the  statute  was  not  only  as  to  heresy,  but  as  to  hold- 
ing any  opinion  contrary  to  the  laws  or  constitutions  of  the  church,  and  that  as 
there  was  a  constitution  of  the  Council  of  Lateran  that  tithes  should  be  paid  by 
every  one  to  his  curate,  the  opinion  of  the  plaintiff  that  he  was  not  bound  to  do  so 
was  against  that  constitution,  and  so  came  within  the  statute  ( Year-booh,  10  Hen. 
VII.,  fol.  18).  It  does  not  appear  how  the  case  ended,  but  the  bare  fact  that  a  man 
could  be  summarily  arrested  and  imprisoned  on  mere  ex  parte  accusation,  and  on  a 
mere  verbal  authority  from  one  who  never  saw  or  examined  him,  and  that  it  should 
be  contended  in  a  court  of  law,  and  apparently  with  some  colour  of  ground,  that  it 
was  lawful,  speak  volumes  as  to  the  vexatious  and  oppressive  character  of  this 
ecclesiastical  jurisdiction,  and  it  will  be  found  that  under  the  Tudor  dynasty,  in 
little  more  than  a  century,  the  pressure  of  it  had  helped  greatly  to  estrange  the 
nation  from  the  ancient  faith  and  the  ancient  church.  In  the  last  reign  it  was  well 
settled  that  the  king's  courts  had  the  ecclesiastical  courts  entirely  under  their  con- 
trol, so  that  in  this  respect  the  royal  supremacy  was  thoroughly  established,  that  is, 
in  the  sense  of  a  supremacy  over  all  courts,  temporal  or  mixed  with  temporalty,  for 
it  was  laid  down  that  if  prohibition  issued  from  the  king's  court  to  the  spiritual 
court,  and  notwithstanding  the  party  was  there  suspended  or  excommunicated, 
process  should  issue  to  the  bishop  to  absolve  him,  and  if  he  refused,  then  compulsory 
and  penal  process  (Tear-booh,  13  Sen.  VII.,  fol.  11 ;  Bro.  Abr.,  Prohibitions,  fol.  25). 
And  as  the  king's  courts  were  absolute  before  the  establishment  of  the  royal 
supremacy  in  restraining  the  jurisdiction  of  the  ecclesiastical  courts,  so  after  the 
royal  supremacy  the  king's  commissions  were  absolute  in  determining  appeals  from 
this  tribunal.  In  cases  within  this  jurisdiction,  however,  the  king  had  all  the  power 
the  pope  had  (Grendon  v.  Bishop  of  Lincoln,  Plowden).  At  common  law,  as  seen  in 
the  Year-books  of  the  last  reign,  the  pope  had  the  supreme  appellate  jurisdiction  in 
all  cases  in  the  ecclesiastical  courts  in  which  they  were  not  restrained  by  prohibition 
(1  Hen.  VII.,  fol.  3).  After  the  statutes  of  25  Henry  VIII.,  establishing  the  royal 
supremacy,  it  was  in  the  power  of  the  crown  in  all  cases  within  the  jurisdiction  of 
the  ecclesiastical  courts  to  issue  commissions  of  delegacy  (just  as  the  pope  had  done 
before)  to  hear  and  rehear  appeals  from  the  metropolitan  courts,  and  thus,  although 
the  statute  said  that  the  crown  might  appoint  a  commission  of  delegates  to  hear  an 
appeal,  whose  decision  should  be  final,  it  was  held  nevertheless  that  the  crown  might 
issue  another  commission  of  delegacy  to  rehear  the  case,  for  that  the  crown  had  an 
absolute  power  to  issue  civil  commissions,  and  it  was  not  expressly  limited  by  the 
act  (Gervis  v.  Halliwell,  Cro.  Eliz.,  571).  It  was  resolved  by  all  the  judges  in  the  next 
reign  that  before  the  statute  of  Elizabeth  (1  Eliz.,  c.  1),  expressly  giving  power  to 
the  crown  to  appoint  a  court  of  high  commission  to  hear  ecclesiastical  cases,  the 
crown  might  have  granted  a  commission  to  hear  and  determine  such  cases  (Gawdray's 
Case,  5  CohehReps.;  Case  of  High  Commission,  12  Coke's  Heps.)  This,  no  doubt,  was 
true  as  to  the  time  after  the  statute  of  25  Henry  VIII.,  though  not  as  to  any  previous 
period  ;  for  no  instance  can  be  found  of  any  such  commissions  issued  by  the  crown 
prior  to  that  act,  which  established  the  royal  supremacy ;  and  it  has  been  shown  in 
the  introductory  note  to  this  reign  that  no  such  supremacy  in  spiritual  matters 
existed  at  common  law.  But  the  courts  of  law  could  restrain  the  ecclesiastical 
courts  within  their  jurisdiction,  that  is,  to  matters  spiritual. 

VOL.  III.  2  D 
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of  the  court,  who  were  the  only  persons  visible  to  the  parties  suf- 
fering. It  was  contended  to  be  a  heavy  oppression  that  a  person, 
brought  ex  officio  before  the  ordinary  under  suspicion  of  heresy, 
should  be  compelled  to  purge  himself  at  the  will  of  the  ordinary, 
or  be  accursed ;  which  was  in  a  manner  inflicting  a  punishment 
without  proof  or  without  an  offence. 

In  answer  to  this  it  was  urged,  that  if  convening  heretics  ex 
officio  was  no  longer  to  be  practised,  and  no  course  was  to  be  taken 
but  that  of  a  formal  accusation,  it  could  not  be  expected  that  pro- 
secutions should  ever  be  made  for  heresy.  Many,  said  they,  will 
give  secret  information  to  a  judge,  who  would  not  dare  to  stand 
forth  as  parties  to  accuse ;  and,  if  brought  against  their  wills  as 
witnesses,  would  readily  enough  give  evidence :  this  might  be 
observed  not  only  in  heresy,  but  in  felonies,  and  other  crimes. 
They  adduced  instances  from  the  practice  of  the  common  law, 
equally  hard  on  an  innocent  person,  and  similar  with  this  proceed- 
ing. How  often,  says  Sir  Thomas  More,  do  the  judges  upon 
suspicion  award  a  writ  to  inquire  of  what  fame  and  behaviour  a 
man  is  in  his  country,  who  lies  in  the  meantime  in  prison  till  the 
return?  If  he  be  returned  good,  that  is,  if  he  be  in  a  manner 
purged,  then  he  is  delivered  on  paying  his  fees ;  if  he  is  returned 
naught,  then  he  is  bound  to  his  good  abearing.  The  same  where 
a  man  was  indicted,  and  no  evidence  was  given  openly  at  the  bar, 
as  many  times  happened ;  for  the  indictors  might  have  evidence 
given  apart,  or  might  have  heard  of  the  fact  before  they  came  there ; 
and  of  whom  they  heard  it  they  were  not  bound  to  disclose,  but 
rather  to  conceal,  being  sworn  to  keep  the  king's  counsel,  and  their 
own.  In  such  case,  who  is  to  tell  the  prisoner  the  names  of  his 
accusers,  to  entitle  him  to  his  writ  of  conspiracy  ?  It  is  in  vain  to 
say  that  the  indictors  were  his  accusers,  and  them  he  knew,  for  he 
could  have  no  redress  against  them  for  his  undeserved  vexation. 
And  if  it  was  said,  that  the  proceeding  of  these  twelve  men,  without 
open  accusers,  was  less  liable  to  exception  than  that  of  a  single 
judge,  the  learned  chancellor  answers,  that  in  his  experience  he 
never  saw  the  day  but  he  would  as  well  trust  the  truth  of  one 
judge  as  of  two  juries.  He  thought  it  therefore  a  right  conduct  in 
judges,  without  any  open  information,  but  merely  on  general  rumour 
or  secret  intimation,  to  bind,  as  they  frequently  did,  a  troublesome 
man  to  his  good  abearing.  And  he  says  himself,  that  he,  while 
chancellor,  had  often  put  persons  out  of  the  commission  of  the  peace 
on  secret  information. 

Upon  the  whole,  when  it  is  considered  that  heresy  was  the  first 
offence  given  in  charge  at  every  session  of  the  peace  and  of  jail- 
delivery,  and  in  every  leet  throughout  the  realm,  and  no  prosecu- 
tions are  there  instituted,  it  seemed  probable,  that  without  some 
secret  proceeding  like  that  ex  officio,  the  crime  would  go  entirely 
without  punishment.1 

1  Sir  Tho.  More's  'Works,  907,  995, 1012. 
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Such  were  the  arguments  for  and  against  this  point  of  ecclesias- 
tical jurisprudence,  which,  notwithstanding  all  opposition  and 
animadversion,  continued  to  maintain  its  ground. 


Henry  VIII.  was  a  man  of  some  learning,  and  discovered  no 
small  degree  of  industry  on  subjects  where  he  had  much  King  and 
interested  himself :  this  appears  by  his  book  against  government,  a 
Luther,  of  which  it  is  generally  agreed  he  was  the  author.  He 
gave  some  attention  to  business.  The  preamble  and  material  parts 
of  the  bill  for  empowering  him  to  erect  the  new  bishoprics  were 
drawn  by  the  king  himself ;  and  the  first  draught  of  it  is  still 
extant  in  his  own  hand.  There  are  likewise  some  minutes  of  his 
relative  to  the  bishoprics  he  then  had  in  contemplation  to  erect.1 

Through  the  whole  of  this  prince's  reign,  he  seems  to  have 
enjoyed  the  full  gratification  of  his  absolute  will  and  caprice.  A 
concurrence  of  events  had  produced  a  state  of  things  which  enabled 
him,  beyond  the  example  of  any  of  his  predecessors,  to  tyrannise 
over  all  ranks  of  men,  and  over  the  laws  themselves  ;  or,  when  that 
was  not  safe,  to  cause  such  laws  to  be  made  as  would  warrant  and 
legitimate  every  act  of  power. 

Though  the  parliaments  of  this  king  were  obedient  to  his  com- 
mands in  most  points,  yet  in  the  article  of  taxation  he  sometimes 
met  with  disappointment.  In  consideration,  perhaps,  of  their 
numberless  other  compliances,  the  king  endured  this  with  patience ; 
never  failing  to  try  all  means  of  keeping  on  good  terms  with  an 
assembly  which  he  was  generally  able  to  make  the  instrument  of 
his  designs. 

In  the  14th  year  of  his  reign  he  issued  privy  seals  demanding 
loans.  He  carried  this  scheme  of  arbitrary  taxation  still  further ; 
he  published  an  edict  for  a  general  tax,  which,  however,  he  still 
called  a  loan  ;  and,  under  that  pretence,  levied  5s.  in  the  pound  on 
the  clergy,  and  2s.  on  the  laity.  In  the  same  year,  when  a  parlia- 
ment had  been  called,  and  they  had  made  him  a  grant  payable  in 
four  years,  he  would  not  content  himself  with  the  terms  the  legis- 
lature had  prescribed,  but  levied  the  whole  in  one  year.  2 

Not  content  with  this,  about  two  years  after,  he  issued  commis- 
sions into  every  county  for  levying  4s.  on  the  clergy,  and"  3s.  4d. 
on  the  laity.  But  finding  some  resistance  to  this  attempt,  he 
thought  it  advisable  to  send  letters  to  every  county,  declaring  that 
he  meant  no  force  by  this  imposition,  and  that  he  would  take 
nothing  but  by  way  of  benevolence.  Meanwhile  the  courtiers  ventured 
to  contend  that  the  statute  of  Eichard  III.  against  benevolences, 
as  it  was  made  by  an  usurper  and  a  factious  parliament,  could  not 
bind  an  absolute  monarch  who  held  his  throne  by  hereditary  right. 
The  judges  went  so  far  as  to  affirm  that  the  king  might  exact,  by 
commission,  any  sum  he  pleased.3 

'  Burn.  Eef.,  vol.  i.,  250.  2  Hume,  vol.  iv.,  46,  48.  =  Ibid.,  61. 
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When  doctrines  lite  these  were  propagated  from  authority,  the 
king  was  encouraged  in  renewing  at  different  times  these  arbitrary- 
taxes.  The  House  of  Commons  were  so  far  from  remonstrating, 
that  they  twice  passed  acts  for  the  remission  of  debts  which  the 
king  had  contracted  by  these  loans,  in  the  last  of  which  they 
inserted  a  clause  requiring  that  such  as  had  already  obtained  pay- 
ment, in  the  whole  or  in  part,  should  refund  to  the  exchequer.1 

Notwithstanding  this  injustice,  he  succeeded  the  same  year  in 
soliciting  new  loans.  Besides  this,  he  enhanced  the  price  of  gold 
and  silver,  under  pretence  that  it  should  not  be  exported;  he 
coined  base  money,  and  appointed  commissioners  to  levy  a  bene- 
volence, which  was  by  no  means  unfruitful.  An  alderman  of 
London,  not  contributing  according  to  the  expectations  of  the 
commissioners,  was  enrolled  as  a  foot-soldier  for  the  Scottish  war ; 
others  were  imprisoned :  so  that  the  king,  by  his  prerogative,  exer- 
cised an  absolute  control  over  the  persons  and  property  of  all  his 
subjects.2 

AH  this  was  owing  to  the  tameness  or  ignorance  of  parliament : 
overawed  by  the  firmness  of  Henry,  unacquainted  with  the  extent 
of  their  privileges,  and  the  principles  of  the  constitution,  they  were 
unable  to  afford  the  people  any  protection.  The  following  is  an 
instance  how  little  notion  they  had  of  a  legal  government.  The 
duty  of  tonnage  and  poundage  had  been  voted  to  former  kings  for 
life ;  but  Henry  levied  it  six  years  without  any  renewal  of  that 
grant  to  himself,  and  though  four  parliaments  had  sat  during  that 
time,  none  of  them  complained  of  this  as  an  infringement ;  on  the 
contrary,  when  they  passed  stat.  6  Henry  VIII,  c.  14,  to  give  this 
tax  to  the  king  for  life,  they  complain  that  he  had  sustained 
losses  by  those  who  had  defrauded  him  of  it.3 

In  the  same  way  must  we  account  for  that  extraordinary  statute 
by  which  the  parliament  ordained  that  the  king's  proclamations 
should  have  the  force  of  laws.4  To  secure  the  execution  of  this 
.act,  another5  was  afterwards  made,  appointing  that  any  nine  coun- 
sellors should  form  a  legal  court  for  punishing  all  disobedience  to 
proclamations.  By  these  two  statutes  the  king  was,  in  effect,  made 
absolute,  and  maintained  in  his  own  person  completely  the  legis- 
lative and  executive  power  of  the  state. 

The-  authority  given  by  stat.  28  Henry  VIII.,  c.  17,  may  be 
reckoned  among  the  singular  aggrandisements  of  royal  authority 
in  this  reign.  That  statute  enabled  any  one  inheritable  to  the 
crown,  as  limited  by  Henry  VIII,  to  repeal,  after  his  age  of  twenty- 
four  years,  all  statutes  to  which  he  had  consented  before  that  age. 

This  reign  affords  many  instances  of  extraordinary  power  exer- 
cised as  well  by  subjects  as  by  the  king.  In  the  9th  year  of  his 
reign,  the  king  procured  from  the  pope  the  legatine  commission  for 
Wolsey,  with  the  power  of  visiting  all  the  clergy  and  monasteries, 

1  Hume,  vol.  iy.,  243.  2  Ibid.,  245.  8  jjm    272. 
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and  that  of  suspending  all  the  laws  of  the  church  during  a  twelve- 
month.1 This  was  a  great  authority,  and  Wolsey,  to  secure  the 
execution  of  it,  established  an  office,  which  he  called  the  Legatine 
Court.  This  new  court  exercised  certain  censorial  powers,  not 
only  over  the  clergy,  but  also  over  the  laity.  It  inquired  into 
matters  of  conscience,  into  causes  of  public  scandal,  into  conduct 
which,  though  out  of  the  reach  of  the  law,  was  contrary  to  sound 
morals.  The  cardinal  went  further,  and  assumed  the  jurisdiction 
of  all  the  bishops'  courts,  particularly  that  over  wills  and  testa- 
ments ;  he  also  presented  to  priories  and  benefices,  disregarding  all 
rights,  whether  of  election  or  patronage. 

The  courts  of  law  gave  the  first  blow  to  these  great  powers. 
Allen,  an  instrument  of  the  cardinal,  who  used  to  sit  as  judge  in 
this  court,  was  convicted  of  malversation,  and  the  legate  thencefor- 
ward thought  proper  to  be  more  cautious  in  displaying  his  judicial 
authority. 

The  new  appointment  of  Vicar-General,  conferred  on  CromWell 
some  years  after,  delegated  to  that  officer  the  king's  whole  author- 
ity over  the  church,  as  supreme  head  thereof.  This,  though  not 
so  extensive  as  that  exercised  by  Wolsey,  and  in  the  hands  too  of 
a  more  discreet  man,  was  yet  a  very  eminent  station  ;  and  being 
created  for  the  purpose  of  making  rigorous  inquisition  into  the 
state  of  the  religious  houses,  gave  Cromwell  an  unlimited  sway. 
At  one  time  he  published,  in  the  king's  name,  an  ordinance, 
retrenching  many  gainful  superstitions,  abrogating  many  of  the 
popish  holidays,  ordering  incumbents  of  parish  churches  to  set 
apart  a  considerable  portion  of  their  incomes  for  repairs,  for  main- 
taining exhibitioners  at  the  university,  and  the  poor;2  all  which 
he  did  without  the  sanction  of  parliament  or  convocation. 

As  if  every  consideration  and  every  article  of  life  was  to  depend 
on  arbitrary  will,  the  king  had  appointed  a  commission,  consisting 
of  two  archbishops,  several  bishops,  and  some  doctors  of  divinity, 
to  choose,  among  the  variety  of  tenets  then  promiscuously  held, 
a  form  of  religion  for  the  kingdom.  These  commissioners  had  not 
made  much  progress  in  their  undertaking  when  the  parliament,  in 
1541,  made  an  act,  ratifying  all  the  opinions  which  they  should 
thereafter  agree  upon  with  the  Icing's  assent;  provided  only  that 
they  established  nothing  contrary  to  the  laws  and  statutes  of 
the  realm.3 

If  Henry  was  regardless  of  law  in  elevating  and  maintaining  his 
ministers  in  extraordinary  authority,  he  was  equally  void  of  justice 
in  animadverting  on  them.  Wolsey,  by  exercising  his  legatine 
authority,  had  incurred  the  statute  of  praemunire.  Though  this 
was  by  the  procurement  of  the  king  himself,  and  had  been 
acquiesced  in  by  the  parliament  and  nation  for  some  years,  he  did 
not  scruple  to  suffer  a  sentence  of  praemunire  to  pass  on  the  car- 
dinal, but  executed  part  of  it  very  readily,  almost  in  person,  by  taking 
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possession  of  his  immense  property  in  houses,  furniture,  and  other 
valuables.1  The  king  went  further ;  he  pretended  the  whole  church 
had  incurred  the  same  penalty  by  submitting  to  this  papal  author- 
ity ;  and  the  attorney-general  had  begun  to  proceed  against  them 
formally  by  indictment.  To  avert  the  king's  resentment,  they 
voted  him  a  great  sum  of  money,  made  their  humble  submission  to 
him,  acknowledged  him  to  be  the  protector  and  supreme  head  of 
the  church  and  clergy  of  England,  and  for  these  condescensions 
obtained  a  pardon.2 

The  House  of  Commons  now  grew  apprehensive  that  they  also 
should  be  obliged  to  purchase  a  pardon  for  their  submission  to  the 
legatine  authority.  They  therefore  petitioned  the  king  for  a  remis- 
sion of  this  offence  to  his  lay  subjects ;  and  some  time  after,  a 
general  pardon  was  issued  for  all  the  laity.3 

Thus  did  the  king  himself  encourage  and  promote  a  breach  of 
the  law,  and  afterwards  turn  the  delinquency  of  his  subjects  to  his 
own  emolument. 

Henry  was  not  contented  with  this  sovereign  dominion  over  law 
and  justice  ;  he  attempted  to  govern  impossibilities,  and  reconcile 
the  plainest  absurdities,  by  means  of  the  the  omnipotence  of  parlia- 
ment. It  being  thought  proper  to  make  some  alteration  in  the 
oath  against  the  pope's  authority,  certain  oaths  were  devised,  more 
comprehensive  and  precise,  to  be  taken  in  future ;  and  by  the 
same  stat.  35  Henry  VIII,  c.  1,  it  is  provided  that  they  who  have 
already  sworn  the  former  oaths,  or  any  of  them,  shall  take  and 
esteem  it  of  the  same  effect  and  force  as  though  they  had  sworn 
this :  thus  the  taking  of  one  oath  is  made  by  act  of .  parliament 
equivalent  to  the  taking  of  another.  In  the  second  act  of  succession, 
stat.  28  Henry  VIII,  c.  7,  s.  24,  there  is  a  repeal  of  the  former- 
act  of  succession  ;  and  the  oath  taken  under  it  was  now  to  be  dis- 
pensed witb.  The  following  words  were,  therefore,  added  to  the 
new  oath : — "  And  in  case  any  other  oath  be  made,  or  hath  been 
made  by  you  to  any  person,  that  then  ye  are  to  repute  the  same  as 
vain  and  annichilate."  The  like  clause  was  added  to  the  oath  in 
which  the  pope's 'authority  was  renounced,  which  was  ordained  by 
stat.  28  Henry  VIII,  c.  10,  and  the  like  was  inserted  in  the  second 
oath  above  alluded  to,  for  renouncing  the  pope's  authority. 

If  we  are  to  judge  of  the  general  administration  of  criminal 
law  in  this  reign  from  the  trials  that  have  come  down  to  us  of 
eminent  persons,  it  appears  that  the  lives  of  the  people  were  entirely 
in  the  hands  of  the  crown.  A  trial  seems  to  have  been  nothing 
more  than  a  formal  method  of  signifying  the  will  of  the  prince,  and 
of  displaying  his  power  to  gratify  it.  The  late  new-invented 
treasons,  as  they  were  large  in  their  conception,  and  of  an  insidious 
import,  by  giving  a  scope  to  the  uncandid  mode  of  inquiry  then 
practised,  enlarged  the  powers  of  oppression  beyond  all  bounds. 

The  case  of  Sir  Thomas  More  is  a  strong  instance  how  little 
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anxiety  there  was  to  establish  a  capital  charge  by  plausible  proofs, 
and  the  little  probability  there  could  be  of  escaping  conviction.  It  had 
been  made  treason  to  endeavour  to  deprive  the  king  of  his  titles : 
the  title  of  Head  of  the  Church  had  been  conferred  on  him  by  par- 
liament ;  so  that  a  denial  of  that  title  was  treason  under  the  new 
statute.  After  an  imprisonment  of  near  fifteen  months,  Sir  Thomas 
was  brought  to  a  trial  for  this  offence.  The  indictment  was  so 
long,  and  charged  such  a  variety  of  matter,  he  said  he  could  not 
remember  a  third  part  of  what  was  objected  against  him.  They 
then  proceeded  to  proofs.  His  examination  in  the  Tower  by  certain 
lords  was  considered  as  evidence  sufficient  to  support  the  charge, 
though  it  amounted  to  nothing  more  than  a  refusal  to  answer  or 
discuss  such  questions  as  concerned  the  king's  or  pope's  supremacy : 
nor  was  it  till  after  he  had  entered  on  his  defence  that  Mr  Kich 
(afterwards  Lord  Eich)  and  some  others  were  examined  vivd  voce. 
Upon  such  evidence  he  was  convicted,  to  the  entire  satisfaction  of 
the  chancellor,  who  presided,  and  who  emphatically  expressed  his 
approbation  of  the  verdict  in  the  words  of  the  famous  Jewish 
magistrate,  Quid  adhuc  desider  amus  testimonium,  reus  est 
mortis .l 

The  only  charge  against  Anna  Boleyn  which  was  supported  with 
the  least  degree  of  proof  was,  "  that  she  had  affirmed  to  her  minions 
that  the  king  never  had  her  heart ;  and  that  she  had  said  to  each  of 
them  apart  that  she  loved  him  better  than  any  person  whatsoever." 
This  was  held  a  slandering  of  the  king's  issue  begotten  between  the 
king  and  her,  one  of  the  new-made  treasons,  and,  what  is  very 
remarkable,  designed  originally  for  the  protection  of  her  own 
character  and  of  that  of  her  progeny.2 

Lord  Surrey  was  indicted  of  treason.  We  are  ignorant  what  was 
the  tenor  of  the  indictment,  but  the  evidence  against  him  was,  that 
he  entertained  some  Italians  in  his  house  who  were  suspected  to  be 
spies  :  that  a  servant  of  his  had  made  a  visit  to  Cardinal  Pole,  in 
Italy ;  and  that  he  had  also  quartered  the  arms  of  Edward  the 
Confessor;  one  of  which  was  thought  sufficient  evidence  of  his 
keeping  up  a  correspondence  with  that  obnoxious  prelate ;  the  other 
was  judged  an  indication  of  his  aspiring  to  the  crown,  though  he 
and  his  ancestors,  during  the  course  of  many  years,  had  done  the 
same,  and  were  justified  in  it  by  the  authority  of  the  heralds.  Such 
were  the  facts  upon  which  this  accomplished  nobleman  was  con- 
victed by  a  jury,  and  was  accordingly  executed.3 
Fs  In  the  criminal  prosecutions  of  these  times  there  are  two  things 
worthy  of  observation : — first,  the  slight  facts  which  were  considered 
as  proofs  of  a  charge ;  secondly,  the  slight  evidence  which  was 
allowed  to  establish  those  facts — an  observation  which  may  be  made 
as  well  upon  proceedings  at  common  law  as  upon  the  more  decisive 
way  of  condemning  persons  in  parliament. 

The  favourite  way  of  proceeding  against  state  criminals  was  by 
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bill  of  attainder.  This  extraordinary  judgment  was  resorted  to 
Bills  of  according  to  the  occasion,  either  to  confirm  a  sentence 
attainder,  already  passed  in  some  court  of  law,  or  to  ensure  the 
destruction  of  such  as  might  possibly  escape  by  the  openness  of  a 
common-law  trial.  Thus  the  sentence  against  Empsom  and  Dudley, 
upon  a  flimsy  charge  of  treason,  was  confirmed  by  bill  of  attainder, 
as  was  that  against  the  Marquis  of  Exeter,  the  Lords  Montacute, 
Darcy,  Hussy,  and  others,  who  had  all  been  formally  tried.  These, 
as  they  succeeded  a  regular  trial  and  condemnation  at  law,  were  ■ 
not  'so  exceptionable  as  the  attainders  of  Sir  Thomas  More  and 
Bishop  Fisher  for  misprision  of  treason,  which,  perhaps  because  a 
case  that  did  not  extend  to  life,  they  ventured  on  without  the 
examination  of  witnesses,  or  hearing  them  in  their  defence.  On 
the  other  hand,  in  a  capital  case,  the  Maid  of  Kent  and  her  accom- 
plices were  all  examined  in  the  Star  Chamber,  though  not  in  par- 
liament, before  the  bill  of  attainder  passed  upon  them.1  This 
examination  of  witnesses  in  the  Star  Chamber  was  probably  in 
order  to  try  the  strength  of  the  evidence,  and  to  determine  in  what 
way  to  proceed,  though  we  do  not  find  that  the  result  of  such 
examination  was  always  laid  before  parliament,  to  enable  them  to 
form  a  judgment  on  the  propriety  of  that  to  which  they  were  called 
upon  to  assent.  The  privy  councillors  had  taken  their  resolution, 
and  if  they  were  satisfied,  the  houses  seldom  concerned  themselves 
as  to  any  further  inquiry. 

The  attainders  in  parliament  which  we  have  hitherto  mentioned 
were  carried  through  with  moderation  and  justice,  compared,  with 
those  which  followed.  In  the  29th  year  of  his  reign,  Henry  intro- 
duced a  new  practice  of  attainting  persons.  The  Countess  of 
Salisbury  had  become  extremely  obnoxious  to  him,  on  account  of 
her  son,  Cardinal  Pole,  and  nothing  was  more  desired  by  Henry 
than  to  take  her  off.  Various  accusations  were  framed  against 
her,  that  she  hindered  the  reading  of  the  new  translation  among 
her  tenants  ;  that  she  procured  bulls  from  Home,  which  were  said 
to  be  found  in  her  house ;  and  that  she  kept  up  a  treasonable  cor- 
respondence with  her  son.  These  charges,  however,  could  not  be 
sufficiently  proved,  might  be  invalidated  by  her,  or  would  not  reach 
her  life.  This  determined  the  king  to  procure  her  destruction  in 
a  more  decisive  and  summary  way  than  had  been  hitherto  used. 
For  that  purpose  he  sent  Cromwell  to  consult  the  judges,  whether 
the  parliament  could  attaint  persons  who  were  forthcoming  without 
trial,  or  citing  them  to  appearand  defend  themselves.2  The  judges 
answered  that  it  was  a  dangerous  question,  that  the  high  court  of 
parliament  ought  to  give  the  example  to  inferior  courts  of  proceed- 
ing according  to  justice ;  no  inferior  court  could  act  in  that  arbi- 
trary manner,  and  they  thought  the  parliament  never  would.  But 
being  required  to  give  a  more  explicit  answer,  they  said  that  if  a 
person  was  attainted;  in  that  manner,  the  attainder  could  never 
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afterwards  be  brought  in  question,  but  must  remain  good  in  law. 
As  Henry  did  not  want  his  judges  to  determine  how  just,  but  only 
how  effectual,  this  proceeding,  so  conducted,  would  be,  he  was  satis- 
fied with  their  answer,  and  resolved  to  avail  himself  of  it  against 
the  Countess. 

A  bill  was  brought  into  the  House  of  Lords  to  attaint  her  of 
treason.  The  only  thing  like  proof  before  the  parliament  was, 
that  Cromwell  showed  to  the  House  a  banner,  on  one  side  of  which 
were  embroidered  the  five  wounds  of  Christ,  the  symbol  chosen  by 
the_  northern  rebels ;  on  the  other  side,  the  arms  of  England ; 
which  banner  he  said  was  found  in  the  house  of  the  Countess. 
This  was  considered  as  an  evidence  of  her  approving  that  rebel- 
lion. 

Fifteen  others  were  attainted  in  the  same  act ;  some  of  them, 
who  were  friars,  for  saying,  "  that  venomous  serpent  the  bishop  of 
Eome  was  supreme  head  of  the  Church  of  England ;"  others  for 
treason  in  general,  no  particular  fact  being  specified.  There  is  no 
appearance  that  witnesses  were  examined  against  any  of  them ;  if 
they  were,  it  probably  passed  in  the  Star  Chamber,  for  none  are 
mentioned  in  the  journals.  The  haste  with  which  this  famous 
bill  passed,  is  not,  of  all  circumstances  attending  it,  the  least 
remarkable ;  it  was  brought  in  the  10th  of  May,  was  read  that 
day  the  first  and  second  time,  and  the  third  next  day.  In  the 
same  year,  the  abbots  of  Beading,  Colchester,  and  Glastonbury 
were,  in  like  manner,  attainted  of  treason  by  bill.1 

After  the  precedent  had  been  introduced,  they  went  on  through 
the  whole  of  this  reign  attainting  persons  in  a  summary  general 
way :  the  number  of  which  attainders  it  would  be  tedious  and  dis- 
gusting to  recount.2  'The  most  striking  instance  of  these  was, 
when  this  engine  of  tyranny  was  directed  against  the  man  who, 
from  his  devoted  attachment  to  Henry,  first  brought  it  into  use. 
Cromwell,  in  the  next  year,  was  attainted  by  bill,  without  trial, 
examination,  or  evidence.  The  Duke  of  Norfolk  was,  in  the  latter 
end  of  this  reign,  attainted  in  the  like  manner. 

Numerous  as  were  the  attainders  for  treason,  both  by  bill  and  by 
common-law  proceedings,  these  did  not  shed  so  much  blood  as 
condemnations  for  heresy.  The  kind  of  execution  for  this  offence 
is  in  itself  so  horrible,  and  such  scenes  were  so  often  repeated,  that 
it  would  be  irksome,  as  well  as  beside  the  purpose  of  this  work,  to 
do  anything  more  than  just  allude  to  them.  The  statutes  lately 
made  respecting  religion  and  the  king's  supremacy,  had  laid  so 
many  snares  both  for  Protestants  and  Eomanists,  that  death 
seemed  to  present  itself  on  all  sides.  The  miserable  condition  of 
the  people  can  hardly  be  better  described  than  in  the  observation 
of  a  foreigner  at  that  time,  who  remarked,  "  that  those  who  were 
against  the  pope  were  burnt,  and  those  who  were  for  him  were 
hanged." 

1  Burn.  Ref.,  vol.  i.,  342.  2  Ibid.,  343,  where  many  are  mentioned. 


426  HENEY  VIII.  [CHAP.  XXX. 

It  is  more  to  our  purpose  to  observe,  that  among  the  pains  in- 
flicted  on  the  unhappy  sufferers  for  religion,  there  are 

"  """"  two  remarkable  instances  where  torture  was  used.  We 
are  told,  that  the  elegant  and  good  Sir  Thomas  More  was  so 
inflamed  with  religious  bigotry,  as  to  send  for,  to  his  own  house,  a 
Mr  Bainham/a  gentleman  of  the  Temple,  who  favoured  the  new 
opinions ;  and  because  he  refused  to  discover  others  who  agreed 
with  him  in  his  religious  sentiments,  the  chancellor  ordered  him 
to  be  whipped  in  his  presence;  he  afterwards  sent  him  to  the 
Tower,  and  there  he  himself  saw  him  put  to  the  torture  (a).1 

It  is  also  related,2  that  the  Chancellor  Wriothesley,  having  ex- 
amined Anne  Ascue  with  regard  to  the  patrons  she  had  at  court, 
and  she,  refusing  to  betray  them,  he  ordered  her  to  be  put  to  the 
torture,  which  was  executed  in  a  very  barbarous  manner :  he  stood 
by  while  it  was  performing,  and  ordered  the  lieutenant  of  the 
Tower  to  stretch  the  rack  farther ;  but  he  refused,  notwithstand- 
ing the  chancellor's  menaces ;  who,  upon  that,  put  his  own  hands 
to  the  jack,  and  stretched  it  so  violently,  that  he  almost  drew  her 
body  asunder.3 

Long  and  barbarous  imprisonment  was  among  the  sufferings  of 
unhappy  delinquents.  We  are  told  that  the  aged  prelate  bishop 
Fisher,  being  stripped  of  his  bishopric  and  every  species  of  pro- 
perty, was  confined  in  prison  above  a  twelvemonth,  with  scarcely 
rags  enough  to  cover  his  nakedness.4 

We  shall  now  consider  the  legal  documents  of  this  reign ;  the 
first  of  which  are  the  statutes.     The  statutes  began  in 

Of  the  statutes.    , ,  .         .        ,  ■,.«.  ,  »      °    ,,     , 

this  reign  to  assume  a  different  appearance  from  that 
which  they  had  before  borne,  but  such  as  they  have  continued  in 
ever  since.  This  difference  consisted  as  well  in  the  language  and 
style,  as  in  the  form  of  them.  We  have  before  seen,  that  all  the 
acts  of  one  session  were  strung  together  as  chapters  of  one  statute, 
with  one  general  title  prefixed  to  the  whole ;  but  in  the  fifth  year 
of  this  king  it  first  became  the  custom  to  put  a  distinct  title  to 
every  particular  chapter  of  the  statute.  5 

A  remarkable  circumstance  of  the  statutes  of  Henry  VIII.  is 
the  prodigious  length  to  which  they  run.     The  first  of  these  long 

(a)  It  is  strange  that  the  author  should  credit  such  a  story  against  such  a  man  as 
More,  upon  no  better  authority  than  Burnet  or  Fox,  for  Hume  cites  no  better,  and 
either  could  only  speak  to  hearsay.  Fox  was  much  nearer  the  time  than  Burnet  ■ 
and  what  his  authority  is  worth,  this  may  show.  In  a  case  in  the  reign  of  James  I., 
Coke  cited  a  case  where  Parson  Puck,  in  a  sermon,  recited  a  story  out  of  "  Fox's 
Martyrology,"  that  one  Greenwood,  being  a  perjured  person,  and  a  great  persecutor, 
had  great  plagues  inflicted  upon  him,  and  was  killed  by  the  hand  of  God  ;  whereas, 
in  truth,  he  never  was  so  plagued,  and  was  himself  present  at  the  sermon;  and  he 
therefore  brought  his  action  upon  the  ease  for  calling  him  a  perjured  person,  &e. 
(Brook  v.  Montague,  Cro.  Jac,  91).  As  to  the  story  about  Wriothesley,  though  it 
rests  on  no  better  authority  than  that  of  Fox,  it  is  hardly  worth  while  entering  into 
any  question  concerning  the  acts  of  such  a  man,  who  was  capable  of  any  degree  of 
cruelty  or  servility,  and  betrayed  the  noble  More  to  death. 

1  Hume.  vol.  iv..'132.  2  Fox,  vol.  ii.,  578.  '  Hume,  vol  iv    158 

«  Ibid.,  138.  'IIM.,  138.  '   "  ■  "■•  XJ0- 
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statutes  is  stat.  21  Henry  VIII.,  c.  5,  concerning  the  probate  of 
wills;  and  from  that  period,  the  legislature  seem  invariably  to 
have  indulged  themselves  in  the  same  prolixity.  To  this  they 
were  perhaps  tempted  by  the  subjects  which  came  under  their 
consideration,  and  which  required  very  multifarious  provisions ; 
such  as  the  Keformation,  the  succession,  the  poor  laws,  the  revenue, 
and  other  matters  (a).     Whatever  was  the  object  of  parliamentary 

(a)  It  may  be  convenient  here  to  notice  the  statute  22  Henry  VIII.,  c.  xv.,  passed 
as  to  the  repair  of  bridges,  and  the  statute  of  sewers,  both  of  which  have  been 
omitted  by  our  author.  By  the  common  law,  declared  by  the  statute  22  Henry 
VIII.,  c.  xv.,  and  the  subsequent  bridge  acts,  where  the  inhabitants  of  a  county  are 
liable  to  the  repair  of  a  public  bridge,  they  are  liable  also  to  the  repair  of  the  high- 
way at  the  ends  of  such.  The  inhabitants  of  a  county  are  bound  by  common  law 
to  repair  bridges  erected  over  such  waters  only  as  answer  the  description  of  flumen 
vel  cursus  aquse.  Bridges  must  be  repaired  by  the  county  when  it  does  net  appear 
who  else  ought  to  repair  them  (Rex  v.  W.  R.  Yorkshire,  5  Burr.,  2594  ;  2  W.  Black., 
685 ;  Lofft,  238  ;  2  East,  342).  The  county  is  bound  to  repair  a  bridge  built  by  a 
private  person,  if  it  be  of  public  utility  (Ibid.)  But,  if  he  has  the  benefit  of  it,  he 
must  repair  (Ibid.)  Where  an  individual  builds  a  bridge  which  he  dedicates  to  the 
public,  by  whom  it  is  used,  the  county  are  bound  to  repair  it  (Ibid.)  See  22  Henry 
VIII.,  c.  v. ;  5  William  &  Mary,  c.  xi. ;  1  Anne,  s.  1,  c.  xviii ;  12  George  II.,  c.  xxix.; 
14  George  II.,  u.  xxxiii.  ;  43  George  III.,  c.  lix. ;  52  George  III.,  c.  ex. ;  55  George 
III.,  c.  cxliii.  A  hundred  may  be  charged  by  prescription  with  the  reparation  of  a 
-bridge,  and  this,  although  it  appears  that  by  a  statute  within  the  time  of  legal 
memory,  one  of  the  townships,  parcel  of  the  Hundred,  was  then  annexed  to  it  (Rex 
v.  Oswestry,  6  M .  &  S.,  361).  A.  parish  may  be  indicted  for  non-repair  of  a  bridge, 
without  stating  any  other  ground  of  liability  than  immemorial  usage  (Rex  v.  Sen- 
don,  4  B.  &  Adol.,  628).  Though  there  cannot  be  a  bridge  which  the  county  is 
bound  to  repair,  where  there  is*  no  cursus  aquae,  yet  it  is  a  question  of  fact  in  each 
case  (Rex  v.  Whitney,  3  Adol.  &  Ellis,  69  ;  Rex  v.  Oxfordshire,  1  B.  &  Adol,  289).  By 
the  23  Henry  VIII.,  o.  v.,  made  perpetual  by  3  and  4  Elizabeth,  c.  i.,  and  13  Elizabeth, 
c.  ix.,  commissions  of  sewers  were  to  issue  into  all  parts  of  the  realm,  whenever  need 
should  require,  directed  to  substantial  persons  nominated  by  the  Lord  Chancellor. 
These  commissioners  were  to  make  and  maintain  laws  and  assessments,  &c.  All 
laws,  ordinances,  &c,  without  being  certified  into  chancery,  were  to  remain  in  force 
until  repealed  (13  Eliz.,  o.  ix.)  The  commissioners  were  to  have  an  absolute  author- 
ity to  act  according  to  their  discretion;  but  this,  it  was  held,  must  be  limited  by 
the  rule  of  reason  and  of  law  (Keighley's  Case,  10  Co.,  501).  The  commissioners 
might  make  rates  to  reimburse  charges  (Case  of  the  Earl  of  Hull,  2  Stra.,  1127). 
One  brought  a  writ  upon  the  case,  for  that  the  plaintiff  had  used  a  certain  high- 
way from  his  house  to  a  close,  that  is  to  say,  a  royal  highway,  to  carry  and  recarry, 
pass  and  repass,  and  that  the  defendant  stopped  the  highway,  so  that  the  plaintiff 
could  not  go  as  he  was  wont,  to  his  injury  and  damage.  It  was  objected,  that  an 
action  would  not  lie  for  stoppage  of  the  highway,  for  that  the  king  had  the  punish- 
ment of  it ;  and  it  should  be  presented  in  the  leet,  when  it  should  be  redressed, 
for  that  it  is  a  common  nuisance  to  all  the  liege  subjects  of  the  king  ;  and  that, 
therefore,  there  was  no  reason  why  a  private  particular  person  should  have  action  upon 
it  ;  for  by  the  same  cause  every  other  person  might  have  an  action  for  it,  and  the 
party  would  be  punished  a  hundred  times  for  the  same  cause.  But  it  was  said,  that 
though  it  was  true  that  a  nuisance  done  in  the  highway  might  be  redressed  in  the 
leet,  and  not  by  action,  unless  it  was  where  a  man  had  greater  injury  or  inconvenience 
by  it  than  every  other  man  had,  in  which  case  he  could  have  an  action  for  the 
recovery  of  damages  by  reason  of  this  special  injury  ;  as  if  a  man  dug  a  trench  in 
the  highway,  and  I  fell  into  it  in  the  night.  So  it  was  said  here  ;  for  the  plaintiff  had 
more  convenience  by  this  highway  than  any  other  man  ;  and  then  when  it  was 
stopped,  he  had  greater  damage,  for  that  he  had  no  way  to  his  close,  and  therefore 
he  could  have  an  action  for  that  special  matter  (27  Hen.  VIII.,  27).  The  principle 
thus  plainly  laid  down  was  upheld  in  the  reign  of  Elizabeth  (Fineux  v.  Hovenden, 
Cro.  Eliz.,  664),  and  was  followed  by  a  series  of  cases  down  to  the  present  time 
(Paine  v.  Patrick,  Carth.,  193  ;  Chichester  v.  Lethbridge,  Willes,  74 ;  Rose  v.  Miles,  4  M. 
&  S.,  101). 
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regulation,  was  still  treated  with  the  same  abundance  of  provisions 
and  profusion  of  words.  The  gfeat  motive  to  this  new  manner  of 
drawing  statutes  seems  to  have  been  an  extreme  anxiety  that  the 
meaning  of  the  parliament  should  be  intelligible  and  clear,  beyond 
all  possibility  of  question  or  cavil.  To  effect  this,  an  act  was 
stuffed  with  numerous  clauses ;  and  the  whole  compass  of  language 
was  ransacked  for  expressions  to  define  and  fix  the  precise  inten- 
tion of  each. 

An  act  was  generally  introduced  with  a  long  and  emphatical 
preamble,  opening  the  occasion  and  object  of  it,  by  enumerating 
the  evils  and  their  proposed  remedies.  These  preambles,  though 
before  in  use,  were  now  much  fuller  than  formerly.  The  enacting 
clause  was  conceived  with  a  view  to  cover  every  possible  case ;  and 
by  a  series  of  expressions,  of  a  similar  or  synonymous  import,  to 
obviate  every  pretence  to  elude  it.  Lest  this  should  not  com- 
pletely attain  the  aim  of  the  parliament,  several  provisos,  qualifi- 
cations, and  exceptions  were  added,  to  mark  out  distinctly  the 
direction  the  act  should  take. 

As  this  considerably  increased  the  length  of  statutes,  it  also  ren- 
dered them  verbose,  perplexed,  and  tedious.  The  sense,  involved 
in  repetitipns,  is  pursued  with  pain,  and  almost  escapes  the  reader ; 
while  he  is  retarded  and  made  giddy  by  a  continual  recurrence  of 
the  same  form  of  words  in  the  same  endless  period.1  This  solici- 
tude to  ensure  their  meaning  has  in  some  instances  carried  the 
parliament  so  far  as  to  heap  one  proviso  upon  another,  and  some- 
times to  insert  the  same  clause  twice  over.  2  Not  content  with  the 
aid  derived  from  a  multiplicity  of  words  and  from  repetitions,  to 
prevent  misconstructions,  the  parliament,  in  one  statute,  upon  a 
subject  of  a  delicate  nature,  added  the  following  remarkable  clause : 
— "  And  be  it  finally  enacted,  by  the  authority  aforesaid,  That  the 
present  act,  and  every  clause,  article,  and  sentence  comprised  in 
the  same,  shall  be  taken  and  accepted  according  to  the  plain  ivords 
and  sentences  therein  contained,  and  shall  not  be  interpreted  nor 
expounded  by  colour  of  any  pretence  or  cause,  or  by  any  subtle 
arguments,  inventions,  or  reasons,  to  the  hindrance,  disturbance,  or 
derogation  of  this  act,  or  any  part  thereof ;  any  thing  or  things, 
act  or  acts  of  parliament  heretofore  made,  or  hereafter  to  be  had, 
done,  or  made,  to  the  contrary  thereof,  notwithstanding :  and  that 
every  act,  statute,  law,  provision,  thing  and  things,  heretofore  had 
or  made,  or  hereafter  to  be  had,  done,  or  made,  contrary  to  the 
effect  of  this  statute,  shall  be  void,  and  of  no  value  nor  force:"3  a 
clause,  which  is  at  once  an  instance  of  the  concern  and  jealousy 
felt  by  the  parliament  on  this  subject,  and  an  example  of  that 
legislative  language  which  we  have  been  just  remarking. 

That  this  wordy  style  is  of  use  in  subjects  which  require  legal 

1  Vide  a  Btrong  instance  of  this  in  sect.  17  of  stat.  25  Hen.  VIII.,  c.  21. 

2  Vide  sect.  8  and  34  of  stat.  21  Hen.  VIII.,  o.  13 ;  and  sect.  91  and  123  of  stat.  34 
and  35  Hen.  YIII.,  o.  26. 

s  Stat.  28  Hen.  YIII.,  c.  7,  sect.  28. 
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precision  is  evinced  from  its  being  adopted  much  about  the  same 
time  in  deeds  of  conveyance,  where  we  find  the  like  tediousness  of 
phraseology,  and  a  similar  multiplicity  of  covenants  and  provisos. 
The  same  peculiarity  of  language  has  continued  ever  since  in  both. 

With  all  this  precision  in  wording  the  contents  of  an  act,  they 
seemed  to  pay  no  attention  to  the  title,  but  to  abandon  that  to 
chance  or  ignorance  to  prefix  ;  the  title  seldom  conveying  any  idea 
of  the  design  or  contents  of  the  statute,  and  often  being  grossly 
incorrect. 

The  reports  of  this  reign  are  contained  in  the  Year-books  and  in 
Dyer,  with  some  scattered  cases  in  Keilway,  Jenkins,  of  the  Year- 
Moore,  and  Benloe,  and,  towards  the  end  of  the  reign,  book- 
in  Leonard.  The  Tear-book  is  a  very  scanty  one,  compared  with 
those  which  went  before,  owing  probably  to  persons  being  no  longer 
encouraged  with  a  stated  appointment  to  execute  this  task.  It 
contains  only  the  12th,  13th,  14th,  18th,  19th,  26th,  and  27th 
years  ;  and  there  ends  this  famous  collection  of  reports  called  the 
Year-books. 

Perhaps,  since  a  taste  for  all  kinds  of  learning  had  begun  to 
prevail,  the  opinion  of  this  establishment  of  reporters  was  altered, 
and  it  was  thought  more  advisable  to  trust  to  the  general  inclina- 
tion discovered  in  private  persons  to  take  notes ;  who,  probably 
from  a  competition,  would  do  more  towards  rendering  this  depart- 
ment perfect  and  useful  than  any  temptation  from  a  fixed  salary : 
whatever  might  be  the  reason,  such  a  stipend  was  no  longer  con- 
tinued, and  the  undertaking  dropped. 

However,  we  find  no  want  of  reporters.  These  began  now  to 
multiply ;  and  very  soon,  if  not  in  this  reign,  furnished  altogether 
a  greater  variety  of  cases  than  used  to  be  taken  on  the  former  plan. 
As  there  would  thenceforward  have  been  no  reports  if  gentlemen 
in  the  profession  had  not  made  them,  either  for  their  own  use  or 
with  design  to  publish,  a  certain  diligence  and  attention  began  to 
be  paid  to  this  new  exercise  of  ability ;  and  the  business  of  report- 
ing opened  a  new  field  to  the  studious  for  the  display  of  accuracy, 
judgment,  and  learning.  From  this  period  there  will  be  seen  to 
follow  a  train  of  writers  of  this  kind,  of  various  characters  and 
merit,  to  whom  we  are  obliged  for  carrying  on  the  written  annals 
of  the  law  down  to  the  present  time.  There  is  one  thing  common 
to  all  those  of  this  period,  that  they  followed  the  language  in  which 
their '  predecessors  had  written,  and  published  their  reports  in  the 
law-French. 

The  law  received  great  improvement  from  the  many  treatises 
and  useful  collections  published  in  this  reign.  These,  by  digest- 
ing the  learning  of  the  law,  at  once  gave  a  polish  to  the  rude 
materials  furnished  by  former  ages,  and  rendered  the  knowledge 
of  them  more  easily  attainable.  The  publications  of  this  reign 
may  be  divided  into  such  as  were  produced  by  writers  of  this 


430  HENRY  VIII.  [CHAP.  XXX. 

period,  and  such  as  were  written  in  former  reigns,  and  were  now 
for  the  first  time  put  to  the  press.  We  shall  pursue  these  two 
classes  of  publications  according  to  the  course  of  time,  that  the 
progress  made  in  improving  the  stock  of  legal  learning  may  be 
distinctly  perceived.  Every  addition  in  these  times  to  the  lawyer's 
library  is  an  object  of  curiosity. 

The  most  distinguished  writer  upon  law  in  this  reign  is  Anthony 
Fitzherbert  Pitzherbert,  first  a  Serjeant,  and  some  years  after  a 
judge  of  the  Common  Pleas.  The  first  book  published 
by  this  learned  author  was  his  "  Grand  Abridgment,"  printed  in 
1514  by  Kichard  Pynson.1  So  useful  a  work  soon  required 
another  supply.  In  1516  a  second  edition  was  printed  by  Wynkyn 
de  Worde,  or  perhaps  this  is  one  of  the  books  that  were  printed 
for  him  abroad,  where  the  law-French  was  better  understood,  and 
where,  for  that  reason,  many  of  our  law-books  used  to  be  printed.2 
In  1534  he  published  his  new  "  Natura  Brevium,"  which  was 
reprinted  in  1537. 3  Several  books  were  printed  in  this  reign  on 
the  office  and  duty  of  a  justice  of  peace.  The  first  was  in  1515, 
in  which  year  we  find  two  works  printed  by  different  printers, 
under  the  title  of  "  The  Boke  of  Justices  of  Peas."  *  In  1534 
there  appeared  another  work,  entitled,  "  The  Boke  for  a  Justyce 
of  Peace  never  so  well  and  diligently  set  forth."  All  these 
were  without  any  name.  Afterwards,  in  1541,  we  find  "  The 
New  Booke  of  Justyces  of  Peace,  made  by  Anthony  Fitzherbert, 
Judge,  lately  translated  out  of  Prenche  into  Englishe."  5  These 
are  all  the  writings  that  are  known  to  belong  to  Pitzherbert 
upon  the  law  of  England ;  several  anonymous  tracts,  which  will 
be  mentioned  in  their  proper  places,  have  been  attributed  to  him, 
though  upon  no  sufficient  authority. 

Saint  Germain  is  an  author  who  gained  considerable  note  in 
.  this  reign  by  his  famous  book  entitled  "  Doctor  and 
'Student."  The  first  dialogue  of  this  work  came  out 
in  1518,  in  Latin,  with  the  following  title,  "  Dialogus  de  Funda- 
mentis  Legum  Anglise  et  de  Conscientia."  The  second  dialogue 
was  printed  in  English  in  1530 ;  and  the  next  year  there  appeared 
a  translation  of  the  first  dialogue.  Both  afterwards  passed  several 
editions,  under  the  title  of  "  Doctor  and  Student."  6  This  author's 
writings  upon  the  comparative  rights  of  the  ecclesiastical  and  tem- 
poral powers  will  be  mentioned  in  another  place. 

Of  the  foregoing  performances,  the  "Abridgment"  and  "Na- 
tura Brevium"  of  Fitzherbert,  and  the  "  Doctor  and  Student,"  are 
the  most  distinguished.  The  "  Abridgment "  is  a  work  of  singu- 
lar learning  and.  utility.  If  the  date  of  Statham's  publication 
could  be  ascertained  to  be  antecedent  to  this,  many  reflections 

1  It  is  collected  from  John  Eastell'a  preface  to  the  Liber  Assisarum  et  Plaeitarum 
Coronce,  that  he  had  some  hand  in  the  publication  of  this  Abridgment.  It  was  printed 
in  three  volumes,  in  folio ;  and  the  price  of  it,  and  of  the  next  edition  in  1516,  was 
forty  shillings.  2  Typog.  Antiq.,  260, 154.  S  Ibid.,  423,  429. 

*  Ibid.,  B  Ibid,.,  554.  e  ma.,  333,  379. 


CHAP.  XXX-]  LAW-BOOKS  OF  HIS  EEIGN.  431 

might  be  founded  on  the  comparative  excellence  of  the  present 
work :  it  might  then  be  said  to  be  formed  on  that  of  Statham ; 
that  Statham's  was  the  commonplace-book  of  the  time,  and  as 
such  furnished  a  basis  on  which  the  superstructure  of  Fitzherbert's 
more  enlarged  and  improved  work  was  raised ;  that  the  experi- 
ence of  a  few  years  pointed  out  the  defects  of  the  former,  and 
enabled  Fitzherbert  to  make  the  necessary  corrections.  The 
foundation  for  these  observations  being  very  uncertain,  we  can 
only  remark  that  the  latter  work  is  five  times  the  size  of  the  for- 
mer ;  that  it  contains  the  cases  as  low  down  as  the  time  of  its 
publication ;  that  these  are  abstracted  more  fully,  and  convey  the 
sense  of  the  book  more  satisfactorily;  otherwise,  the  order  of 
Statham's  work  in  the  titles  seems  to  be  followed,  and  the  cases 
seem  to  be  arranged  with  the  same  disregard  to  method  and  con- 
nexion. This  "Abridgment"  was  a  valuable  acquisition  to  the 
lawyers  of  this  period,  but  was  superseded  by  the  "  Abridgment" 
of  Sir  Kobert  Brooke  in  after-times.  The  latter  abridger  had  the 
advantage  of  his  predecessor  in  possessing  many  Year-books  which 
he  had  never  seen.  The  original  cases,  on  the  other  hand,  of  the 
reigns  of  Eichard  II.,  Edward  II.,  Edward  I.,  and  Henry  III., 
which  are  to  be  found  only  in  Fitzherbert,  preserve  to  this  work  a 
reputation  entirely  its  own.  Several  in  other  reigns,  and  particu- 
larly about  his  own  time,  are  not  taken  from  any  book  we  have ; 
so  that  Fitzherbert's,  though  in  general  an  abridgment,  is  also  in 
many  parts  an  original  work. 

Fitzherbert's  "  Natura  Brevium,"  like  his  other  performance,  is 
an  improvement  of  a  more  ancient  work  of  the  same  nature  and 
title.  It  is  remarkable  that  this  treatise  on  the  nature  and  effect 
of  the  principal  writs  in  the  Eegister  was  published  at  a  time 
when  those  writs  were,  many  of  them,  going  into  disuse,  and  soon 
afterwards  became  obsolete,  so  that  hardly  nine  parts  in  ten  of  this 
work  make  a  portion  of  our  present  law. 

The  form  and  style  of  these  two  works  have  all  the  dryness  of 
professional  treatises.  The  "  Doctor  and  Student "  is  a  production 
of  a  different  cast.  It  consists  of  two  dialogues  between  a  doctor 
of  divinity  and  a  student  of  the  common  law.  These  contain  dis- 
cussions on  the  grounds  of  our  law;  and  where  objections  had 
been  stated  to  some  of  its  rules  and  maxims  it  is  endeavoured  to 
reconcile  them  with  reason  and  good  conscience.  The  whole  is 
treated  in  a  popular  way,  with  the  freedom  and  language  of  con- 
versation, conveying,  by  means  of  objections  and  their  answers, 
not  an  unsatisfactory  account  of  many  principles  and  points  of  the 
common  law. 

Among  the  law  writers  of  this  reign  are  to  be  reckoned  John 
Eastell,  the  printer  and  lawyer,  and  his  son,  William  u 

Eastell,  the  lawyer  and  printer.     The  former  was  bred 
a  printer,  and  though  he  did  not  take  to  the  practice  of  the  law, 
yet  it  evidently  appears  from  his  works  that  he  had  been  a  dili- 
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gent  student ;  the  latter,  though  educated  for  the  bar  and  a  prac- 
tise^ succeeded  to  his  father's  occupation,  which  he  seems  to 
have  united  with  his  profession,  till  the  honours  of  the  latter  at 
length  called  upon  him  to  decline  it  altogether.  John  Eastell 
translated  from  the  French  the  "  Abridgment  of  the  Statutes  prior 
to  the  time  of  Henry  VII.,"  mentioned  before.1  He  also  abridged 
those  of  Henry  VII.,  and  down  to  the  23d  and  24th  of  this  reign, 
which  were  printed  together  by  the  son  William  in  1533.  This 
was  the  first  abridgment  in  the  English  language ;  and  it  is  intro- 
duced by  the  author  with  a  long  preface,  recommending  the  print- 
ing of  law-books  in  English,  and  ascribing  great  praise  to  Henry 
VII.  for  first  directing  the  statutes  to  be  made  in  the  mother 
tongue.  To  this  writer  are  ascribed  two  other  books,  "  Les  Termes 
de  la  Ley,"  and  "  The  Tables  to  Fitzherbert's  Abridgment."  The 
title  of  authorship  has,  however,  been  disputed  with  respect  to  these 
two  works,  which  have  by  some  been  given  to  the  son  William. 
As  to  "  Les  Termes  de  la  Ley,"  it  was  ascribed  to  John  by  Bale ; 
but  it  is  omitted  by  Pitts  in  his  account  of  him,  and  peremptorily 
denied  to  be  his  by  Wood,  who  as  positively  attributes  it  to  William. 
That  was  Lord  Coke's  opinion ;  but  Bishop  Tanner  again  restores 
it  to  John.  Perhaps  it  may  be  giving  to  each  his  distinct  merit 
if  we  suppose  that  John  composed  the  original  work  in  French, 
and  that  William  made  the  translation,  which  was  printed  by  him, 
and  was  never  doubted  to  be  bis.2 

The  tables  to  Fitzherbert's  Abridgment  were  first  printed  in 
1517 ;  the  translation  of  the  Abridgment  of  the  Statutes  in  1519, 
and  again  in  1527  ;  "  Les  Termes  de  la  Ley3  in  1527.* 

To  William  Eastell  is  ascribed  a  tract  called  "  The  Chartulary," 
printed  in  1534 ;  but  there  seems  no  pretence  for  this  supposition, 
and  the  work  is  no  more  than  the  tract  which  had  before  been 
printed  under  the  title  of  "  Carta  Fcedi  simplicis."  How  far 
he  was  author  of  the  "  Termes  de  la  Ley"  has  just  been  con- 
sidered. He  made  a  table  to  Fitzherbert's  "  New  Natura  Brevium," 
and  another  of  the  pleas  of  the  crown.  The  tables  to  Fitzherbert's 
Abridgment,  which  are  ascribed  by  some  to  him,  are  the  same 
probably  that  were  before  made  by  his  father,  and  were  reprinted 
by  William.  The  performances,  therefore,  which  most  distinguish 
William  Eastell,  belong  to  a  later  period  than  this  reign ;  these  are 

1  Vide  ante. 

2  According  to  Wood,  William  was  but  nineteen  years  old,  and  only  two  years  stand- 
ing in  the  university,  when  this  book  was  first  printed.  It  is  remarkable,  that  in 
the  reprint  of  the  proem  prefixed  to  the  translation,  "William  introduces  a  sentence  that 
was  not  in  the  first  edition,  expressing  that  he  first  wrote  that  book  in  French,  and 
then  translated  it  into  English.  If  the  above  date  is  correct,  the  assertion  of  William 
may  perhaps  be  suspected.     Typ.  Antiq. ,  331. 

3  This  was  the  title  given  to  the  work  by  William ;  but  when  first  published  by  John 
it  bore  the  following  title  :  Expositions  Terminorum  Legum  Anglorum,  et  Natura 
Brevium,,  cum  diversis  Gasibus,  Regulis,  et  Fundamentis  Legum  tarn  de  Libris  Magistri 
Littletoni  quam  de  oJMs  Legum  Libris  collectis,  et  breviter  compUatis  pro  Juvenibus  valde 
necmariis;  but,  though  the  title  was  in  Latin,  the  work  was  in  French.  Typ.  Antiq., 
331,  474  *  Typ.  Antiq.,  326,  &c. 
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his  "  Collection  of  English  Statutes,"  printed  in  1559 ;  and  his 
"  Entries,"  printed  long  after  his  death,  in  1596.1 

As  valuable  a  performance  as  any,  perhaps,  of  this  reign,  is 
Perkyns's  "  Profitable  Boke  "  on'  the  learning  of  conveyancing. 
This  was  first  printed  in  1532,  with  the  following  title :  "  Incipit 
perutilis  Tractatus  Magistri  Jo.  Parkins  interioris  Templi  Socii," 
&c.    This  book  is  in  French.2 

Besides  the  writings  of  the  above  authors,  several  books  made 
their  appearance  in  this  reign  without  a  name,  or  any  intimation 
to  what  name  they  belonged,  though  some  of  them  have  been 
ascribed  to  certain  of  the  writers  already  mentioned.  The  earliest 
of  these  anonymous  publications  is  the  "  Intrationum  Liber,"  which 
was  printed  by  Pynson  in  1510.3  In  1516  were  published,  by  the 
same  printer,  the  book  called  "  Modus  tenendi  Curiam  Baronis 
cum  Visu  Franeiplegii,"  the  "  Ketorna  Brevium,"  the  "  Modus 
tenendi  unum  Hundredum,  sive  Curiam  de  Recordo;"4  in  1525, 
the  "  Diversite  de  Courtz  et  lour  Jurisdictiones  et  alia  necessaria 
et  utilia,"  attributed  by  some  to  Fitzherbert,  and  the  "  Articuli 
ad  Narrationes  Novas  partim  formati."  In  the  year  1527  was 
printed  the  book  usually  called  "  Carta  Foedi ;  the  title  of  it  was, 
"  Parvus  Libellus  continens  Formam  multarum  Eerum ;"  and 
then  "  Carta  Fcedi  simplicis  cum  Litera,  attornatoria  "  is  the  head- 
title  of  the  first  article  in  the  book,  and  so  gave  it  afterwards  that 
name.  This  is  a  book  of  precedents  of  feoffments,  releases,  and 
other  conveyances,  and  was  frequently  reprinted  in  this  reign, 
sometimes  under  the  title  of  "  The  Chartulary,"  and  by  some  is 
attributed  to  William  Rastell.5  In  1540  there  came  out  a  book 
intitled,  "  The  principal  Laws  and  Customs  and  Statutes  of  Eng- 
land which  be  at  this  present  day  in  use."6  In  1543  there  appeared 
a  book  upon  the  office  of  sheriffs,  baliffs  of  liberties,  escheators,  con- 
stables, and  coroners.?  At  the  close  of  this  reign,  in  1546,  there 
appeared  "  A  Booke  of  Presidentes,  exactly  written  in  maner  of 
a  Register,  and  shewing  howe  to  make  al  maner  of  Evydences  and 
Instrumentes."  And  of  the  same  date  8  another,  intitled,  "  Institu- 
tions or  principal  Grounds  of  the  Laws  and  Statutes  of  England  ;"9 
and  another,in  1547, under  the  title  of  "  The  Attorney's  Academy."10 

Most  of  the  foregoing  works  were  repeatedly  printed  by  different 
printers  in  the  course  of  this  reign,  and  many  of  them  were  trans- 
lated into  English.  Some  of  them  were  collected  and  published 
together.  We  find,  in  1534,  the  following  pieces  were  published 
by  Rastell,  in  one  quarto  volume  : — "  Natura  Brevium,"  "  The  Olde 
Tenures,"  "  Littleton's  Tenures,"  "  The  New  Talys,"  "  The  Articles 

1  Typ.  Antiq.,  473,  474. 

2  Lord  Coke  has  been  very  incorrect  in  assigning  the  date  of  several  of  the  early 
printed,  works  on  our  law ;  but  he  is  unusually  so  when,  speaking  of  this,  he  says, 
"  Perkins,  a  little  treatise  of  certain  titles  of  the  common  laws,  wittily  and  learnedly 
composed,  and  published  in  the  reign  of  King  Edward  the  Sixth."  Prof,  to  10  Rep. 
Typ.  Antiq.,  390.  a  Typ.  Antiq.,  255. 

*  Ibid.,  260.  e  Ibid.,  387,  388,  447,  481.  '  Ibid.,  408.  '  Ibid.,  555. 

>  Ibid.,  521.  9  Ibid..  708.  10  Ibid.,  874. 

VOL.  III.  2e 


434  HENRY  VIII.  [CHAP.  XXX. 

upon  the  New  Talys,"  "  Diversitie  of  Coiirtes,"  "  Justice  of  Peace," 
"The  Chartulary,"  "  Court  Baron,"  "Court  of  Hundrede,"  "Eetorna 
Brevium,"  "  The  Ordynaunce  for  takynge  of  Fees  in  the  Exchequer." 
In  his  preface  to  this  publication,  addressed  to  the  students  of  the 
law,  he  says,  that  persons  began  to  study  the  law  with  reading 
"Natura  Brevium,"  "The  Old  Tenures,"  and  "Littleton's 
Tenures."1 

In  the  year  1544  another  collection  was  printed  by  Berthelet,  con- 
taining "  The  Boke  for  a  Justice  of  Peace,"  "  The  Boke  that  teacheth 
to  keepe  a  Court  Baron  or  a  Lete,"  "  The  Boke  teaching  to  keep  a 
Court  Hundred,"  "  The  Boke  called  Eetorna  Brevium,"  "  The  Boke 
called  Carta  Fcedi,"  and  "  The  Boke  of  the  Ordinaunce  to  be  observed 
by  the  Officers  of  the  King's  Eschecker  for  fees-taking."  This  ordin- 
ance for  regulating  fees  in  the  Exchequer  was  made  in  the  time  of 
Henry  VI.2  To  these  productions  of  this  reign  may  be  added  two 
pieces  that  have  lately  been  brought  to  light :  one  intitled  "  A 
Beplication  of  a  Serjaunte  at  the  Lawes  of  England  to  certayne 
Pointes  alleaged  by  a  Student  of  the  said  Lawes  of  England,  in  a 
Dialogue  in  Englishe  between  a  Doctor  of  Divinity  and  the  said 
Student ; "  the  other,  "  A  Little  Treatise  concerning  Writs  of  Sub- 
poena." The  latter  is  thought  to  be  written  by  St  Germyn,  in 
vindication  of  the  passages  in  his  "  Doctor  and  Student "  that  had 
been  attacked  by  the  supposed  serjeant  in  the  former  tract.3 

Some  publications  of  this  period,  on  the  controversies  about 
religion,  may,  from  the  incidental  discussion  of  certain  points  of 
ecclesiastical  jurisprudence,  be  reckoned  in  the  class  of  law-books. 
Such  was  "  A  Treatise  concerning  the  Division  between  the  Spirit- 
ualty and  Temporalty,"  which  was  also  printed  under  the  title  of 
"  The  Pacefler  of  the  Division  between  thdl>Temporalty  and  Spirit- 
ualty." This  is  attributed  to  St  Germyn ;  and  the  principal  part 
of  Sir  Thomas  More's  "  Apology  "  is  levelled  at'  this  work.  To  this 
St  Germyn  replied  in  another  tract,  intitled  "  Salem  and  Bizance ; 
a  Dialogue  betwixte  two  Englishe  Men,  whereof  one  was  called 
Salem,  arid  the  other  Bizance,"  which  occasioned  Sir  Thomas 
More's  "  Debellacyon  of  Salem  and  Bizance."  The  two  last  works 
were  printed  in  1553.4  To  these  may  be  added  other  treatises,  the 
authors  of  which  are  not  known :  "  A  Treatise  concerning  Divers  of 
the  Constitutions,  Provincial  and  Legatine,"  "  A  Treatise  concerning 
the  Power  of  the  Clergy  and  the  Laws  of  the  Bealm,"  both  printed 
by  Godfrey ;  "  The  true  Difference  between  the  Begal  Power  and 
the  Ecclesiastical  Power ; "  5  "  The  Liberties  of  the  Clergy,  col- 
lected out  of  the  Laws  of  the  Eealm  by  John  Goodall;"  "A 
Dialogue  between  a  Knight  and  a  Clerk  on  Power,  Spiritual  and 

1  His  words  are,  "Lyke  as  a  ohylde  goynge  to  seole,  fyrste  lerneth  his  letters  out  of 
the  a,  6,  c,  so  they  that  entende  the  study  of  the  law  do  fyrste  study  these  "  Tvn 
Antiq.,  481.  2  Ibid.,  447,  448.  '        '*' 

3  These  two  pieces  are  now  printed  for  the  first  time  in  Mr  Hargrave's  first  volume  of 
Law  Tracts.  *  Typ.  Antiq.,  vol.  i.,  402,  421,  478. 

5  This  book  has  been  attributed  by  some  to  Henry  VIII.,  by  others  to  Bishop  Fox 
Typ.  Antiq.,  vol.  i.,  354. 
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Temporal."  *  We  find  also  a  translation  of  the  "  Constitutions,  Pro- 
vincial and  Legatine,"  printed  in  1534. 

Next  to  the  performances  of  writers,  those  of  printers  are  to  be 
reckoned  among  the  helps  to  the  study  of  the  law.  At  printing  of 
the  opening  of  this  reign,  Pynson  was  continued  in  the  law-books, 
appointment  of  king's  printer,  and  he  was  succeeded  by  Thomas 
Berthelet,  in  1529.  Berthelet  was  the  first  who  had  this  office 
granted  to  him  by  patent :  the  grant  was  for  life,  and  he  kept  it 
during  the  whole  of  this  reign.2  The  printing  of  law-books  lay 
principally  with  these  printers,  with  John  and  William  Rastell, 
and  with  Robert  Redman ;  all  of  whom  printed  the  statutes  and 
various  law-treatises  over  and  over  again. 

It  is  unnecessary  to  enumerate  the  several  collections  of  the 
statutes  at  large  that  were  printed  in  this  reign  3 ;  it  is  sufficient 
to  observe  of  them  in  general,  that  they  usually  bore  the  title  of 
"  Magna  Oharta,"  or  "  Liber  Magnas  Chartae,"  and  they  commonly 
contained  all  the  acts  down  to  the  time  of  their  publication.  But 
some  of  those  editions  deserve  more  particularly  to  be  remembered. 
In  1531,  Berthelet  printed  some  statutes  with  the  common  title  of 
"  Magna  Charta,  cum  aliis  Statutis."  Some  few  months  after,  in 
1532,  he  printed  another  collection,  under  the  title  of  "  Secunda 
Pars  Veterum  Statutorum."  On  the  back  of  the  leaf  he  informs 
the  reader,  that  the  following  statutes  were  known  to  few,  and  were 
now  printed  for  the  first  time,  having  been  most  of  them  examined 
with  the  parliament-rolls ;  and  because  some  other  statutes,  printed 
with  "  Magna  Oharta,"  were  intitled  "  Vetera  Statuta,"  he  thought 
the  present  might  very  properly  be  called  by  the  title  he  had  given 
them.*  These  titles  seemed  to  please  the  editor,  for  in  1540,  we 
find  these  two  books  again  printed  by  Berthelet.5  In  1543,  the 
same  printer  published,  in  one  volume,  all  the  statutes  from  Henry 
III.  to  the  first  of  Henry  VIII.6  Before  that,  in  1534,  there  was 
printed  by  Redman  an  edition  of  the  statutes  in  English,  translated 
by  George  Ferrer,  which  was  reprinted  in  1542.7 

Next  to  the  statutes  at  large,  the  abridgment  of  them  presents 
itself.  The  abridgment  mentioned  in  the  former  reign  seems  to 
have,  been  frequently  reprinted.  "  Le  Breggement  de  toutz  les 
Estatuts  "  was  printed  by  Pynson  in  1521,  and  again,  with  additions 
by  William  Owein  of  the  Middle  Temple,  in  1528.8  In  1527,  an 
abridgment  of  the  statutes  was  printed  in  English,  by  John  Rastell;9 
and  in  1533,  with  considerable  additions,  by  William  Rastell,  under 
the  title  of  "  The  grete  Abregement  of  the  Statutys  of  Englond, 
untyll  the  22d  yere  of  Henry  VIII. ;" 10  which  was  reprinted  with 
the  same  title  by  Petit,  and  also  by  Myddylton,  in  1542,  containing 
the  abridgment  of  statutes  down  to  33  Henry  VIII.11 

i  Typ.  Antiq.,  vol.  i.,  324,  384,  402,  437.  2  Ibid. ,  241,  417. 

3  The  following  are  different  editions  of  the  statutes  at  large :  By  Pynson,  in  1519; 

1526,  and  1527 ;  by  Wynkyn  de  Worde,  in  1528  ;  by  Redman,  in  1525  and  1539.  Typ. 
Antiq.,  177,  265,  275,  279,  386,  396. 

*  Typ.  Antiq.,  419.            *  Ibid.,  436.  8  Ibid.,  443.                1 1bid. ,  394,  554." 

s  Ibid.,  267,  268,  281.  » Ibid.,  330.  10  Ibid.,  429.  »  Ibid.,  554,  573.  • 
t 
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Thus  far  of  collections  of  the  statutes  at  large,  and  of  abridgments 
of  them.  We  find  some  specimens  of  those  partial  publications 
that  have  become  of  late  days  very  common  from  the  use  they  are 
of  in  practice.  In  1538  was  printed  "  A  Booke,  containing  the 
Statutes  which  the  King  had  enjoined  to  be  put  in  execution  by 
Justices  of  Peace,  Sheriffs,  Bailiffs,  Constables,  and  other  ministers 
of  justice."1  It  should  be  added  to  this  account  of  the  statutes, 
that  they  were  also  printed  regularly  after  every  session  of  parlia- 
ment. 

The  printing  of  the  Year-books  was  carried  on  with  great  earnest- 
ness during  this  reign  ;  but,  as  has  been  before  observed,  owing  to 
their  being  generally  printed  without  a  date,  the  time  of  their 
appearance,  for  the  most  part,  cannot  be  ascertained.2  We  know 
that  they  were  mostly  printed  by  Pynson,  by  Berthelet,  and  by 
Kedman.  The  earliest  that  has  been  found  with  a  date  was  printed 
in  1517  by  Pynson.3  They  were  usually  printed  single ;  but  those 
from  22d  to  28th  of  Edward  III.  inclusive  were  printed  in  one 
publication  in  1532.  The  famous  "  Annus  Quadragesimus"  was 
not  printed  till  1532.4  Many  remained  unprinted  at  the  close  of 
this  reign.  Several  ancient  law-books  were  printed  and  reprinted. 
In  1522,  we  find  the  "  Natura  Brevium,"  since  called  the  "  Old 
Natura  Brevium:"  in  1525,  "  The  Olde  Teners,"  newly  corrected.5 
In  1531  was  printed,  by  William  Kastell,  "  The  Regyster  of  the 
Wryttes,  Orygynal  and  Judycyall."6  •"  Britton  "  was  printed  by 
Bedman,  but  without  a  date ;  as  was  "  Statham's  Abridgment " 
by,  or  rather  for,  Pynson,  who  employed  Tailleur,  a  printer  of 
Eoan  in  Normandy,  to  print  "  Littleton,"  and  many  other  books, 
amongst  which  this  was  most  probably  one,  as  it  bears  Tailleur's 
mark."  7  The  "  Novae  Narrationes  were  printed,  but  without  a 
date. 

Most  of  these  books  were  reprinted  by  all  the  printers  during 
this  reign,  law-books  and  school-books  being  those  articles  which 
the  early  printers  were  more  frequently  called  upon  to  multiply 
than  any  other.  But  none  passed  through  the  press  so  often  as 
"  Littleton's  Tenures,"  the  printing  of  which  seems  to  have  raised 
a  violent  competition  between  two  famous  printers  of  these  days.8 

I  Typ.  Antiq.,  432. 

a  However,  those  versed  in  typographical  antiquities  have  fixed  the  date  of  some. 
The  46th  Edward  III.,  in  1517  ;  the  7th  and  48th  Edward  III.,  in  1518 ;  the  50th 
Edward  III.,  in  1519 ;  the  47th  Edward  HI.,  in  1520.  These  were  printed  by  Pynson, 
as  was  the  Liber  A  ssisarum,  without  a  date.    Typ.  Antiq. ,  264,  265,  300. 

a  Typ.  Antiq.,  302,  400.  *  Ibid.,  420,  394.  s  j^id.   274 

«  Ibid.,  475.  '  Ibid.,  241,  284,  399. 

s  In  an  edition  of  Littleton,  printed  by  Pynson  in  1525,  there  is  the  following  address 
to  the  reader,  containing  a  bitter  invective  against  Kedman  :  En  tibi,  candide  lector, 
jam  castigatwr  (nifaUor)  Littletonus  occurrit.  Curavi  ut  e  calcographid  me&  non  solum 
emendatior,  verum  etiam  elegantioribus  typis  ornatior  prodeat  in  lucem,  quam  elapsus  est 
e  manibus  Boberti  Bedman,  sed  verius  Rddemak,  quia  inter  miUe  homines  rddiokbm  hand 
facile  invenies.  Miror  profecto  unde  nunc  tandem,  se  fateatur  Typographum,  nisi  forte 
qwum  diabolis  sutorem  nauclerum,  et  ilium  calcographmm  fecit.  (Him  nebulo  ille  profits' 
batwr  se  bibUopolam  tamperitum  quam  unquam  ab  Utopia  exiluit :  Bene  fait,  liber  est 
qui  pros  se  speciem  libri  fert,  prceterea  fere  nihil ;  tamen  ausus  est  sourra  polliceri  sud 
curd  reverendas  oc  sanctas  leges  Anglim  scite  vereq  ;  omnes  imprimere.    IJtrum  verba  dare 
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There  was  not  less  concern  in  this  reign  than  in  the  former  about 
the  ecclesiastical  part  of  our  law.  "  Lyndwode's  Provinciale " 
underwent  repeated  impressions.  In  1529,  "  The  Legatine  Con- 
stitutions of  Otho  and  Ottoboni"  were  printed  by  Wynkyn  de 
Worde." 1  We  find  also  a  book  without  a  date  intitled  "  Tractatus 
Juris  Canonici."  2 

We  cannot  dismiss  this  catalogue  of  new-printed  books  without 
making  a  few  remarks  upon  the  most  distinguished  of 
them,  *«  The_  Kegister  of  Writs."  "  The  Register  of  lhe  Kegl 
Writs  "  is  said  to  be  the  oldest  book  in  the  law  ;  a  character  which 
may,  in  a  great  measure,  be  true,  but  should  not  be  allowed  without 
some  consideration.  It  is  not  more  certain  than  extraordinary, 
that  the  forms  of  writs  were  very  early  settled,  in  their  substance 
and  language,  nearly  in  the  manner  in  which  they  were  drawn  ever 
after.  However,  this  uniformity  was  not  so  exact  as  that  the  writs 
published  and  used  in  the  reign  of  Henry  VIII.  were  all  of  them 
identically  the  same  with  those  used  at  the  first  origin  of  this 
invention,  in  the  reign  of  Henry  II.  It  is  not  to  be  wondered  that 
there  should  be  a  difference  in  these  forms  at  their  infancy,  and  at 
this  advanced  state  of  our  law,  but  it  is  extremely  remarkable  that 
the  difference  should  be  so  small. 

As  the  writs  in  the  printed  "Register"  must  be  taken  to  be  such 
as  they  were  used  at  the  time  of  its  publication,  it  will  be  curious 
and  amusing  to  compare  them  with  those  in  several  antecedent 
periods  of  our  law  ;  with  those  in  Grlanville  and  Bracton,  those  in 
the  reign  of  Edward  I.,  and  those  in  the  old  "  Natura  Brevium," 
in  the  reign  of  Edward  III.  This,  we  shall  attempt,  by  selecting 
some  of  the  principal  original  writs. 

To  begin  with  Grlanville.  We  find  the  writs  of  novel  disseisin 
and  of  mortauncestor,  as  given  by  that  author,^  correspond  exactly 
with  those  in  the  "  Register,"  in  the  scope,  substance,  and  words ; 
with  the  difference  only  of  the  teste  in  the  name  of  the  grand 
justiciar,  as  all  writs  were  then,  of  the  king's  stile,  which  was 
then  always  in  the  singular  number,  and  of  a  return  consistent 
with  order  of  judicature  in  those  times.  On  the  other  hand,  the 
writ  of  right  of  advowson,*  though  it  agrees  in  the  main  of  it  with 
that  in  the  "  Register,"  is  not  verbatim  the  same.  The  assisa 
ultimce  prcesentationis  5  differs  only  in  a  few  words.  The  writ  of 
debt 6  is  verbatim  the  same,  except  that  instead  of  alleging  the 
detinet,  it  says,  injuste  deforceat.  These  are  a  few  out  of  the  many 
observations  that  might  be  made  on  a  comparison  of  the  writs  in 
Glanville  with  those  in  the  "  Register." 

The  writs  in  Bracton,  as  to  their  compilation,  teste,  and  direc- 

usus,  an  verax  sit,  tu  Littletono  legendo,  scilicet  suS  cwd  ac  diligeniia  excuso,  Ulico  videos. 
Vale.  Pynson  attacked  him  in  another  edition  of  Littleton  and  in  one  of  Magna  Charta. 
Pynson  was  at  this  time  jealous  of  Redman's  rising  merit  and  pretensions  as  a  law- 
printer.  But  this  some  years  after  subsided,  and  a  reconciliation  probably  took  place, 
for  Redman  became  successor  to  Pynson  in  his  house  and  trade.     Typ.  Antiq.,  274,  385. 

i  Typ.  Antiq.,  180,  287.  'Ibid.,  287.  !  Vide  ante,  vol.  i. 

*  Ibid.  6  Ibid.  6  IUd. 
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tion,  are  nearer  the  present  form  than  those  in  Grlanville.  As  to 
the  substance  of  them,  it  appears,  that  the  writ  de  dote  unde  nihil 
habet,1  assisa  mortis  antecessoris,2  and  quare  impedit,s  agree  with 
the  "  Register"  verbatim.  The  writ  of  assisa  ultimee  proesenta- 
tionisi  agrees  in  substance,  but  not  verbatim:  and  the  writ  of 
intrusion  differs  entirely5  from  the  "  Eegister." 

In  the  time  of  Edward  I.  the  subject  of  writs  was  studied  with 
more  nicety  ;  therefore,  after  the  near  correspondence  we  have  seen 
between  the  precedents  of  the  time  of  Henry  III.  and  those  in  the 
"  Register,"  we  must  not  wonder  to  find  it  then  still  more.  In  the 
"  Statutum  Wallise,"  among  the  regulations  made  for  the  judicial 
polity  of  that  principality,  there  are  forms  of  writs  prescribed, 
which,  no  doubt,  were  copied  from  those  used  in  our  courts ;  and 
these,  with  the  single  difference  of  the  returns,  and  the  style  of  the 
justices  peculiar  to  the  courts  there,  are  verbatim  the  same  with 
those  in  the  "  Register ; "  these  are,  the  writ  of  dower,  assize  of 
mortauncestor,  of  novel  disseisin,  of  common  pasture,  of 
debt,  of  covenant,  of  appointing  an  attorney,  and  de  coronatore 
eligendo.6 

The  reigns  of  the  three  Edwards  constituted  a  period  when  the 
learning  of  writs  was  cultivated  with  great  attention.  Accordingly 
we  find,  that  the  forms  of  them  were  so  completely  settled  during 
that  time,  that  the  writs  in  the  "  Old  Natura  Brevium,"  a  collection 
made  in  the  last  of  those  three  reigns,  agree  exactly  with  those  of 
the  "  Register  ;"  only  the  writ  of  intrusion,?  which  differed  so  widely 
in  Bracton's  time,  was  not  yet  reduced  to  the  form  of  the  "  Register." 
In  the  time  of  Henry  VIII.  the  writ  of  trespass  and  assault, 
the  earliest  precedent  of  which  "(except  some  records  in  Riley's 
"  Placita,"  in  Edward  I.'s  reign)  is  in  the  "  Old  Natura  Brevium," 
has  a  very  trifling  difference  from  that  in  the  "  Register."  The  writ 
in  the  former  does  not  contain  the  following  words  of  aggravation, 
ita  ut  de  vita  ejus  desperabatur,  which  are  in  the  latter. 

These  differences,  though  many  of  them  may  appear  in  them- 
selves quite  immaterial,  yet  serve  in  some  measure  to  date  the 
antiquity  of  the  writs  collected  in  this  volume.  It  may  be  inferred 
from  this  comparative  view,  that  the  substance  of  original  writs,  in 
their  conception,  drift,  and  language,  is  very  ancient ;  that  the 
alterations  they  have  undergone  have  been  very  few,  and  those  only 
in  a  small  turn  of  phrase,  the  change  of  a  word,  or  at  most  the 
addition  of  some  small  circumstance ;  that  those  changes  were 
made  in  general  very  early ;  that  the  forms  were,  most  of  them, 
settled  verbatim  at  least  by  the  time  of  Edward  III.  ;  and  in  that 
state  were  afterwards  printed  in  the  "Register"  in  the  reign  of 
Henry  VIII. 

This  observation  as  to  the  antiquity  of  writs  is  only  meant  to 

i  Lib.  4  Tr.  b.,  o.  1,  2.     Vide  ante,  vol.  i.  2  Lib.  4  Tr.  3,  o.  2.     Vide  ante,  vol.  i. 

3  Vide  ante,  vol.  i.  *  Lib.  4  Tr.  2,  c.  1, 2.     Vide  ante,  vol.  i 

6  Lib.  4  Tr.  1,  c.  2.     Vide  ante,  vol.  i.  6  Vide  ante,  vol.  i.,  c.  viii. 
1 1bid.,  vol,  ii. 
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apply  to  those  common-law  remedies  which  we  have  been  just 
recounting,  and  the  like;  for  many  of  the  writs  in  the  "  Register"  are 
evidently  of  later  origin  than  the  time  of  Edward  III. ,  being  some 
of  them  framed  upon  statutes  passed  since,  and  others  contrived  in 
consequence  of  alterations  in  practice,  or  for  other  causes. 

Having  said  thus  much  concerning  the  probable  antiquity  of  the 
"  Register,"  we  should  next  consider  the  contents  of  this  volume,  of 
which  it  will  be  sufficient  to  say,  that  it  contains  writs,  original 
and  judicial,  adapted  to  the  purpose  of  redress  in  every  possible 
case  of  injury  to  the  person  or  property :  to  provide  for  every 
incident  which  may  arise  in  the  course  of  a  judicial  proceeding ; 
and,  finally,  to  give  the  full  effect  to  such  proceeding  by  execution. 

It  was  by  degrees  that  writs  increased  to  the  multitude  and 
variety  which  is  exhibited  in  this  volume.  A  sufficient  foundation 
seems  to  have  been  laid  for  this  superstructure  even  in  G-lanville's 
time.  From  the  numerous  writs,  and  the  application  of  them,  in 
Glanville's  work,  we  can  perceive,  that  at  every  turn  and  stop  in 
proceeding,  whenever  there  was  a  digitus  vindice  nodus,  a  writ  was 
ready  framed  to  remove  the  cause  of  delay,  and  expedite  the  pro- 
gress of  the  suit ;  so  that  there  were,  in  his  time,  writs  contrived 
suitable  to  very  many  occasions.  In  the  time  of  Bracton  we  find 
them  greatly  increased ;  and  yet,  perhaps,  this  increase  was  not  so 
much  in  the  new  kinds  of  writs,  though  that  too  was  considerable,  as 
in  the  variety  of  forms  to  suit  similar  cases  of  the  same  kind.  Thus, 
for  instance,  where  we  find  in  Grlanville  only  one  precedent  of  an 
original  writ,  or  at  most  two ;  in  Bracton  there  are  sometimes 
seven  or  eight  different  forms,  fitted  to  the  special  circumstances 
of  particular  cases. 

In  the  times  of  Grlanville  and  Bracton,  writs  were  formata;  that 
is,  every  particular  variation  was  formed,  as  we  are  told,  by  express 
authority  of  parliament,  and  the  clerks  in  chancery  could  not  alter 
an  iota  of  that  which  had  been  sanctioned  by  the  legislature.  If  the 
increase  of  writs  was  so  rapid  under  the  great  difficulty  of  apply- 
ing to  parliament  in  every  new  case,  it  is  not  to  be  wondered,  that 
after  the  statute  of  Westminster  2  had  allowed  the  clerks  to  make 
writs  in  consimili  casii,  the  number  and  variety  of  them  should 
multiply  to  the  degree  they  did ;  and  that  where  there  were  seven 
or  eight  different  precedents  of  one  kind  in  Bracton,  there  should 
be  ten  or  more  in  the  "  Register  "  in  the  present  reign.  The  construc- 
tion of  similar  cases  left  such  a  latitude,  when  applied  to  every 
writ  at  that  time  existing  and  in  practice  in  the  chancery,  that  the 
masters,  who  were  appointed  for  this  special  purpose,  devised  new 
writs  with  great  readiness,  on  most  occasions,  where  they  were 
warranted  by  any  colour  of  former  precedent ;  so  that,  in  conse- 
quence of  this  statute,  the  business  of  making  new  writs  became 
entirely  a  matter  of  legal  discretion. 

When  things  had  taken  this  course,  writs  came  under  a  very 
different  consideration  from  that  in  which  they  stood  formerly.    In 
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early  times,  when  they  were  in  a  stated  form,  and  that  form  was  in 
general  known  only  to  those  in  the  chancellor's  office,  the  courts 
used  to  consider  themselves  as  bound  to  abide  by  them,  whatever 
they  were,  looking  upon  them  as  precepts  issuing  6ut  of  an  office 
where  themselves  had  no  control  or  direction,  and  taking  for 
granted  that  they  were  in  the  usual  course ;  but  after  this  statute, 
writs  were  no  longer  a  point  of  official  knowledge.  The  masters, 
whose  particular  business  was  the  making  of  writs,  were  chosen  for 
their  learning  in  the  law ;  and  as  they  could  frame  them  only  on  prin- 
ciples of  legal  analogy,  the  courts  took  upon  them  to  judge  of  the 
legality  of  them,  as  a  matter  to  which  they  were  equally  competent 
with  the  masters.  Hence  it  was  that  writs  became  a  new  learning 
among  the  professors  of  the  law :  and  we  find  in  the  reign  of  Henry 
VI.  no  less  than  ten  inns  of  chancery  established  for  this  particular 
study,  which  was  considered  as  containing  the  first  principles  of 
the  law,  and  that  in  which  young  men  could  employ  their  noviciate 
with  the  greatest  advantage. 

This,  in  time,  had  very  material  consequences.  The  knowledge 
of  writs  was  so  far  from  being  peculiar  to  the  masters,  that  they 
were  not  even  the  most  knowing  in  their  own  art.  This  knowledge 
was  in  the  hands  of  everybody ;  and  he  who  had  most  knowledge 
of  the  law  was  the  best  able  to  word  a  writ.  It  then  happened 
that  the  masters,  as  they  grew  to  be  of  less  consideration  for  this 
particular  skill,  in  time  neglected  the  study  entirely;  and  the 
practisers  were  under  the  necessity,  for  the  safety  of  their  cause,  to 
get  lawyers  of  eminence  to  settle  the  form  of  a  writ.  This  they 
presented  at  the  office  to  be  put  to  the  seal,  under  the  inspection 
of  a  master  ;  till  at  length  even  that  formality  ceased ;  and  in  this 
reign  it  had  become  the  practice  to  pass  them  only  through  the 
cursitors'  office,  without  any  interference  of  a  master,  and  so  present 
them  for  sealing.  Thus,  by  a  singular  revolution,  did  the  making 
of  writs  become  again  a  matter,  as  it  were,  de  cursu,  in  which  the 
chancery  took  no  further  concern  than  what  related  to  the  ceremony 
of  the  seal. 

The  masters  in  chancery  in  this  reign  were  men  quite  of  another 
profession ;  they  were  most  of  them  civilians  and  ecclesiastics ; 
and  it  had  been  a  rule  with  the  chancellor  to  present  them  to 
churches  not  exceeding  twenty  marks  in  value.1 

When  things  were  in  this  state,  the  "  Kegister  "  was  printed,  by 
which  this  kind  of  learning  seemed  to  be  made  more  declaredly 
publici  juris  than  ever.  Whether  it  is  to  be  attributed  at  all  to 
the  publication  of  this  book,  which  might  have  taken  off  any 
peculiar  sanctity  heretofore  ascribed  to  its  forms,  or  to  the  inatten- 
tion and  want  of  skill  in  the  then  set  of  masters,  or  to  the  unac- 
countable change  of  opinions  in  matters  of  law,  as  well  as  in  every- 
thing else ;  whatever  was  the  cause,  it  so  happened  that  soon  after 
the  present  period,  this  repository  of  chancery  learning  began  to 

1  Hist.  Chanc,  36. 
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!>e  looked  upon  with  less  reverence  than  formerly.  la  the  reign 
//-of  Queen  Mary,  it  was  said  by  a  judge  on  the  bench  that  a  writ 
was  not  exceptionable  because  not  to  be  found  in  the  "  Eegister ;" 
the  truth  of  the  case  was  now  to  be  the  guide  in  drawing  a  writ,  and 
not  the  precise  form  that  was  exhibited  in  the  "  Eegister."1 

Indeed,  the  knowledge  of  writs  had  long  been  so  general,  that 
probably  the  same  opinion  was  held  respecting  this  collection  at 
the  time  it  was  published.  However  that  may  be,  it  was  certainly 
at  that  time  a  valuable  addition  to  the  law  library.  For  though 
it  was  not  then  considered  as  furnishing  a  collection  of  forms  and 
rules  conclusive  and  incontrovertible,  yet  it  must  be  received  as  a 
set  of  precedents  of  the  highest  authority,  and  approaching  nearer 
to  absolute  perfection  than  anything  then  in  print.  With  regard 
to  posterity,  it  stands  in  a  different  light.  The  revolution  which 
had  begun  to  take  place  in  the  methods  of  redress,  and  which  was 
now  becoming  every  day  more  general,  rendered  great  part  of  this 
famous  volume  obsolete  before  the  world  was  put  in  possession  of 
it ;  and  the  current  has  ever  since  set  so  strong  the  same  way  that, 
at  this  time,  the  "Register"  is  reduced  to  a  piece  of  juridical  anti- 
quity, and  is  oftener  recurred  to  as  a  matter  of  historical  curiosity 
than  of  practical  use.  The  selection  made  by  Fitzherbert  is  abund- 
antly more  than  sufficient  for  the  few  inquiries  now  made  into  the 
nature  of  writs. 

It  appears  from  a  manuscript  of  this  reign,  relating  to  the 
government  and  discipline  of  the  Middle  Temple,  that  Miscellaneous 
the  members  of  that  society  were  divided  into  two  com-  facts- 
panies,  called  Clerks'  Commons  and  Masters'  Commons.  The  first 
consisted  of  young  men  during  their  first  two  years'  standing,  or 
thereabouts,  till  they  were  called  up  to  the  Masters'  Commons. 
The  Masters'  Commons  was  divided  into  three  companies — that  is, 
No  Utter  Barristers,  Utter  Barristers,  and  Benchers.  The  first  of 
these  were  such  as  from  their  standing,  or  neglect  of  study,  were 
not  called  upon  by  the  Elders  or  Benchers  to  dispute  and  argue 
some  point  of  law  before  the  Benchers :  those  disputes  were  called 
Mootings.  Utter  Barristers  were  such  as  were  five  or  six  years' 
standing,  and  were  called  upon  to  argue  at  the  mootings  ;  so  that 
making  an  Utter  Barrister  was  conferring  a  sort  of  degree  for  the 
party's  progress  in  learning.  Benchers  were  such  Utter  Barristers 
as  had  been  in  the  house  fourteen  or  fifteen  years  ;  they  were  chosen 
by  the  elders  of  the  house  to  read,  expound,  and  declare  some 
statute  openly  to  all  the  society.  During  the  time  of  his  reading, 
this  person  was  called  a  Beader,  and  afterwards  a  Bencher. 

There  were,  as  they-expressed  it,  two  principal  times  of  their 
learning ;  these  were  called  Grand  Vacations.  One  begun  the  first 
Monday  in  Lent ;  the  other,  the  first  Monday  after  Lammas ;  each 
continued  three  weeks  and  three  days.  It  was  at  these  seasons  that 
the  readings  were  ;  in  the  former,  by  the  Benchers  themselves  ;  in 

1  Plowd.,  229. 
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the  latter,  by  the  Readers.  The  young  members  of  two  years  were 
required  to  be  present  at  these  readings,  under  pain  of  forfeiting 
twenty  shillings  for  every  default.  The  grand  vacations  were 
employed  in  other  exercises  for  the  advancement  of  knowledge :  an 
Utter  Barrister  was  to  oppose  some  point  alleged  by  the  person 
reading ;  the  young  members  were  called  upon  to  argue  some 
point  in  presence  of  three  Benchers ;  they  were  followed  by  the 
Utter  Barristers ;  and,  lastly,  the  Benchers  were  to  decide.  This 
was  all  carried  on  in  law-French.  Such  was  the  form  of  mooting. 
Exercises  of  this  kind  were  performed  not  only  in  the  grand  vaca- 
tions but  in  term. 

After  the  term  and  grand  vacations,  such  young  men  as  were 
No  Utter  Barristers  were  to  argue  some  points  in  law-French 
before  the  Utter  Barristers,  who  were  to  decide  in  English  ;  these 
were  called  Mean  Vacation-Moots,  or  Chapel-Moots.  Further, 
every  day  in  the  year  but  festivals,  the  students  of  each  mess,  being 
three,  used  to  argue  among  themselves  after  dinner  and  supper. 

The  Middle  Temple  used  to  provide  two  Beaders,  being  Utter 
Barristers,  for  the  two  inns  of  chancery,  Strand  Inn  and  New  Inn. 
These  read  to  the  students  there  in  term  and  grand  vacation ; 
the  students  there  mooted  as  in  the  Temple,  and  each  reader  used 
to  bring  two  with  him  from  the  Temple  to  argue  and  moot.  It 
seems  also  that  each  of  the  four  inns  of  court  sent  two  persons  to 
every  inn  of  chancery  to  argue,  and  after  such  debate  the  Reader 
used  to  give  his  opinion. 

Such  was  the  education  of  ancient  time  in  the  inns  of  court  and 
chancery.  But  this  was  all  voluntary,  none  ^being,  as  the  same 
manuscript  acquaints  us,  compelled  to  learn.  We  are  informed 
also,  by  the  same  authority,  that  the  young  students  of  the  Middle 
Temple  had  their  studies  and  places  of  learning  so  unfortunately 
situated,  that  they  were  very  much  annoyed  by  the  walking  and 
communication  of  those  who  were  no  learners.  In  the  term  time 
they  were  disturbed  by  clients  and  clients'  servants  resorting  to 
attorneys  and  practisers,  so  that  they  might  as  well  be  in  the  open 
streets  as  in  their  studies.  The  same  writer  complains  that  they 
had  no  place  to  walk  in,  and  talk,  and  confer  their  learning,  but  in 
the  church ;  which  place,  all  the  term-time,  had  in  it  no  more 
quietness  than  the  Pervyse  of  Pawle's,1  by  occasion  of  the  con- 
fluence and  concourse  of  such  as  were  suitors  in  the  law.2  Owing 
to  this  house  having  no  revenue  for  the  encouragement  and  support 
of  students,  it  is  observed  by  this  writer  that  many  a  good  wit  was 

1  We  have  before  noticed  the  custom  of  Serjeants  choosing  their  pillar  at  St  Paul's 
and  taking  down  their  client's  case  on  their  knees.*  That  custom,  together  with  the 
mention  of  the  Pervyse  of  Pawle's,  on  this  occasion,  seems  to  open  a  passage  in  Chaucer's 
character  of  the  Serjeant-at-law. 

A  sergeaunt  of  the  law  both  ware  and  wise, 
That  oftin  had  yben  at  the  Pervyse.— Prol.  Cant.  Tola. 
2Dugd.  Orig.,  193. 
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compelled  to  forsake  study  before  he  had  acquired  a  perfect  know- 
ledge in  the  law,  and  to  fall  to  practising,  and  become  a  typler  in 
the  law.1 

In  the  32d  Henry  VIII.,  an  order  was  made  in  the  Inner 
Temple  that  the  gentlemen  of  that  company  should  reform  them- 
selves in  their  cut  or  disguised  apparel,  and  not  wear  long  beards  ; 
and  that  the  treasurer  of  that  house  should  confer  with  the  other 
treasurers  of  court  for  an  uniform  reformation,  and  to  know  the 
justices'  opinion  therein.2  In  Lincoln's  Inn,  by  an  order  made  23d 
Henry  VIII.,  none  were  to  wear  cut  or  pansied  hosen  or  breeches, 
or  pansied  doublet,  on  pain  of  expulsion ; 3  and  all  persons  were  to 
be  put  out  of  commons  during  the  time  they  wore  beards.4  The 
first  serjeants-at-law  that  received  the  honour  of  knighthood  were 
knighted  in  26th  of  Henry  VIII.5 

In  the  37th  Henry  VIII.  a  further  increase  was  made  in  the  fees 
of  the  judges.  To  the  Chief-Justice  of  the  King's  Bench,  £30  per 
annum ;  to  every  other  justice  of  that  court,  £20  per  annum ;  to  every 
justice  of  the  Common  Pleas,  £20  per  annum.6  There  is  a  manu- 
script of  this  reign  which  sets  forth  the  whole  ceremony  of  calling 
Serjeants ;  but  it  is  too  long  for  this  place,  and  may  be  seen  in 
Dugdale  (a).7 

(a)  Any  further  information  which  may  be  required  upon  these  subjects,  may  be 
obtained  in  the  "  Lives  of  the  Judges,"  by  Mr  Foss,  ■which  is  replete  with  curious 
and  interesting  facts  in  the  history  of  the  legal  profession. 

1  Dugd.  Orig.,  193.  2  Ibid.,  148.  3  Ibid.,  241.  *  Ibid.,  244. 

sIbid.,  137.  s  Ibid.,  110,  ?  Ibid.,  Hi. 
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EDWARD  VI.  (a) 

The  Reformation  Established — Act  of  Uniformity — Laws  as  to  Vagrancy — 
Tippling  and  Gaming-houses — Payment  of  Tithes — Traverse  of  Offices — 
Administration  of  Justice — Criminal  Law — Repeal  of  Treasons  and  Fel- 
onies —  Housebreaking —  Burglary — Principal  and  Accessory — Offences 
against  the  Common  Prayer  Book — Unlawful  Assemblies — Stealing  in 
Dwelling-houses — Revision  of  25  Henry  VIII.  as  to  Benefit  of  Clergy — 
Trial  of  Felons  in  Foreign  Counties — Brawling — Clerks-Convict —  Wit- 
nesses in  Treason —  Witnesses  at  Criminal  Trials — Law  of  Real  Property — 
Assignees  of  Reversion — Conditions  and  Limitations — Of  Feoffees  to  a  Use 
— Reform  of  the  Ecclesiastical  Law — King  and  Government. 

It  would  hardly  be  expected  that  the  short  period  of  twelve  years 
should  be  productive  of  much  alteration  in  our  laws,  but  these 
reigns,  on  the  contrary,  hold  a  distinguished  place  in  our  juridical 
history  (6).     An  attention  to  the  reformation  of  religion  in  the 

(«)  The  author  had  blended  together  in  this  and  the  next  chapter  the  reigns  of 
Edward  VI.  and  Mary.  How  he  should  have  been  led  thus  to  confuse  the  legal  his- 
tory of  two  reigns  so  entirely  distinct  and  different,  and  upon  many  subjects  utterly 
opposite,  may  almost  appear  unaccountable ;  and  in  the  ensuing  note  the  reasons 
which  he  suggests  for  it  are  noticed,  and  shown  to  be  extremely  unsatisfactory,  while, 
on  the  other  han,d,  reasons,  it  is  conceived,  cogent  and  sufficient,  are  given  for  treating 
the  legal  history  of  each  reign  separately.  In  this  chapter,  therefore,  all  that  relates 
to  the  reign  of  Edward  VI.  will  be  found,  and  all  that  relates  to  that  of  Mary  is 
transposed  to  the  next. 

(6)  This  will  scarcely  be  considered  a  satisfactory  reason  for  mixing  up  together 
the  legal  history  of  two  reigns  so  distinct  and  different,  and  in  many  respects  opposed, 
as  those  of  Edward  VI.  and  Mary.  The  notion  that,  because  neither  of  these 
reigns  occupied  a  long  period  in  our  history,  therefore  they  were  not  distinct  or  dis- 
tinguished, nor  deserving  of  separate  consideration,  would  be,  it  will  be  evident,  erron- 
eous. The  importance  of  any  period  in  the  history  of  a  nation  does  not  necessarily 
depend  upon  its  length  or  duration.  When  great  causes  of  change  have  been  at  work 
for  a  long  time,  they  operate  rapidly,  and  when  the  awakened  intelligence  of  a  nation 
has  onee  been  directed  to  its  laws,  and  powerful  influences  are  at  work  upon  it,  a  few 
years  cannot  pass  without  presenting  much  that  is  of  interest,  as  showing  the  opera- 
tion of  these  influences  and  the  effect  of  these  causes.  Contending  influences  were 
at  work  on  the  national  mind  at  this  period  of  our  legal  history,  which  have  ever 
since  been  at  work  upon  the  highest  and  most  important  of  all  subjects,  that  of  re- 
ligion. In  the  reign  of  Edward  VI.  that  influence  gained  the  predominance  which 
has  ever  since  been  predominant  in  the  nation.  And  if  ever  there  was  a  reign  in  our 
annals  which  required  to  be  distinguished  in  our  legal  history,  it  was  that  of  Edward 
VI.,  in  which  the  law  as  to  the  established  faith  and  worship  of  the  country  was  first 
fixed  and  settled,  to  be  disturbed,  indeed,  in  the  next  reign,  but  to  be  restored  in  the 
ensuing  reign,  and  to  be  afterwards  confirmed  and  perpetuated  to  the  present  day  ; 
so  that  the  Prayer-books  of  Edward  VI.  form  at  the  present  day  the  basis  of  the  eccle- 
siastical controversies  of  the  established  church.  It  may  well  seem  incredible  that 
any  legal  historian  should  have  deemed  such  a  reign  unworthy  of  separate  study,  and 
should  have  jumbled  it  up  with  another  reign,  the  religious  policy  of  which  was 
exactly  the  opposite.  If,  indeed,  the  changes  of  the  law  which  took  place  in  those 
times  upon  the  subject  of  religion  were  merely  the  result  of  religious  influences  on 
the  mind  of  the  nation,  and  the  predominance  gained  by  the  influence  of  one  church 
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former,  and  a  determination  in  the  latter  to  bring  all  things  back 
to  their  ancient  state,  almost  wholly  engaged  the  princes  on  the 

or  kind  of  religious  persuasion  was  owing  only  to  the  success  of  its  influence  on  the 
national  mind,  it  might  have  been  thought  that  the  fluctuations  of  these  influences 
belonged  rather  to  social  or  political  than  to  legal  history.  But  the  very  reverse  of 
this  was  the  case.  The  alterations  in  religion  were  the  result  rather  than  the  cause 
of  changes  in  the  laws,  which  were  effected  entirely  at  the  will  of  the  ruling  power — 
that  is,  the  regal  power  ;  for,  as  already  has  been  abundantly  shown,  absolute  power 
had  been  originated  by  Edward  IV.,  and  firmly  established  by  the  sovereigns  of  the 
Tudor  dynasty;  the  crown  had  attained  complete  ascendancy,  of  which  the  royal 
supremacy  in  religion  was  the  result,  and  all  things,  even  the  religion  of  the  nation, 
were  regulated  entirely  by  the  royal  will.  The  royal  power  might,  indeed,  during  a 
minority,  be  exercised  in  a  great  degree  by  a  council;  but  still  it  was  the  royal 
power ;  it  was  a  council  ruling  in  the  name  of  the  crown ;  it  in  no  degree  represented 
the  nation.  Parliament  during  this  period  was  subservient,  and  the  religion  of  the 
country  was  a  matter  of  law,  and  was  determined  by  the  ruling  power  of  the  state, 
which  was  the  power  of  the  crown.  This,  indeed,  is  proved  by  the  very  changes 
which  took  place  in  these  reigns.  No  one  will  suppose  that  these  changes  really 
represented  any  fluctuations  in  national  opinion  or  belief.  The  current  of  opinion, 
no  doubt,  was  slowly  but  steadily  drifting  from  the  old  towards  the  new  opinions,  but 
it  did  not  alter  and  fluctuate  so  rapidly  as  to  be  Catholic  under  Henry,  and  Protest- 
ant under  Edward:  Catholic,  again,  under  Mary,  and  Protestant  once  more  under 
Elizabeth.  These,  indeed,  were  the  changes  in  the  religion  of  the  nation  as  estab- 
lished by  law,  but  they  were  changes  of  the  law  dictated  by  the  ruling  power  ;  and 
though,  in  the  course  of  the  long  reign  of  Elizabeth,  the  popular  power  began  to 
acquire  influence  in  the  state,  and  lent  all  its  weight  to  the  new  opinions,  at  present 
it  was  not  so,  and  the  changes  in  religion  were  dictated  by  the  state.  It  is  manifest 
that  this  cannot  be  displayed  and  observed  unless  the  reigns  are  distinguished,  and 
the  laws  of  each  reign  as  to  religion.  And  on  the  other  hand,  when  it  is  so  displayed 
and  observed,  it  exhibits  an  important  fact,  that  the  laws  upon  the  subject  of  re- 
ligion in  this  age,  and  in  particular  those  laws  of  persecution  which  are  abhorrent  to 
modern  ideas,  were  the  result  rather  of  the  spirit  of  regal  tyranny  than  of  religious 
bigotry  ;  at  all  events,  of  the  union  of  the  two,  and  could  never  have  arisen  had  not 
the  crown  been  absolute.  Thus  it  was  that  these  persecuting  laws  were  enacted  and 
executed,  during  these  reigns,  against  that  religion  which  was  not  the  religion  of  the 
sovereign,  whatever  that  might  be, — showing  that  persecution  really  was  provoked  by 
opposition  to  the  royal  will.  It  is  manifest  that  the  principle  which  pervaded  the 
religious  policy  of  the  dynasty  was,  that  the  subjects  were  bound  to  be  of  the 
religion  of  the  sovereign,  and  that  they  were  justly  punishable  if  they  were 
not.  In  that  age  this  was  deemed  the  practical  result  of  the  doctrine  of  the  royal 
supremacy,  and  hence  its  denial  in  this  as  in  the  previous  reign  was  rendered 
penal.  This,  it  is  obvious,  was  the  natural  result  of  that  ascendancy  which 
the  royal  power  had  now  attained,  and  which  made  the  crown  virtually  absolute. 
It  was  on  the  changes  made  upon  the  subject  of  religion  that  this  absolutism 
was  made  most  manifest,  but  it  equally  pervaded  all  the  legislation  of  the  age, 
and  rendered  it  vexatious,  oppressive,  tyrannical,  and  cruel.  There  is  an  entire 
consistency  in  the  legislative  policy  of  the  different  reigns  of  this  dynasty,  and 
in  the  measures  of  each  reign.  And  in  none  more  is  this  observable  than  in  the 
present.  Whether  in  the  laws  of  dictation,  persecution,  and  confiscation  on  the 
subject  of  religion,  in  the  stern  and  sanguinary  laws  as  to  treason,  sedition,  or 
riot,  in  the  cruel  enactments  as  to  vagrants,  or  the  severe  nature  of  punishments  in 
general,  the  same  spirit  is  apparent — the  harsh,  oppressive  spirit  of  arbitrary  power. 
In  the  last  reign  the  royal  supremacy  had  been  established ;  in  this  reign  it  was 
carried  out  and  exercised  in  changing  the  faith  and  worship  of  the  church.  In  the 
last  reign  there  had  been  no  change  in  faith  and  worship,  nor  any  alteration  in  the 
forms  of  religion,  but  there  was  an  entire  subversion  of  the  fundamental  principle 
of  the  ancient  religion,  which  acknowledged  the  spiritual  supremacy  of  Rome.  The 
subversion  of  the  supreme  power  in  the  church,  and  the  substitution  of  another,  of 
course  involved  the  power  in  that  substituted  authority  or  supremacy  to  define, 
declare,  or  alter  the  forms  of  faith  and  worship.  The  late  king  had  fully  exercised 
that  power  in  defining  and  declaring :  the  new  king  exercised  it  in  altering  the  forms 
of  faith  and  worship  ;  but  it  was  equally  an  exercise  of  the  royal  supremacy.  That 
the  royal  supremacy  was  in  fact  a  spiritual  supremacy  was  manifest  from  its  substitu- 
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throne.    These  revolutions  called  for  a  frequent  interference  of  the 
parliament.     In   the  midst  of   these  changes,  some  acts  passed 

tion  for  the  papal  supremacy,  which  notoriously  was  spiritual,  and  was  not  allowed 
to  be  exercised  in  temporal  or  political  matters  ;  and  accordingly  it  was  so  held  by 
the  courts  of  law.  Throughout  the  Year-books  the  pope  was  called  the  "  apostle,"  to 
indicate  his  purely  spiritual  supremacy.  And  that  (it  was  said)  which  the  ordinary  of 
any  diocese  might  do,  the  same  was  used  to  be  done  within  the  realm  by  the  pope,  as 
supreme  ordinary,  who  claimed  to  himself  a  supreme  jurisdiction  above  all  ordinaries ; 
so  that  he  used  to  make  dispensations,  corrections,  and  visitations  within  every 
diocese  of  the  realm,  as  the  ordinaries  used  to  do.  And  he  took  from  the  bishops  of 
the  realm  whatever  power  he  pleased,  so  that  his  authority  was  looked  upon  as 
absolute,  and  bound  the  bishops,  as  his  inferiors,  in  all  his  acts.  And  such  authority 
and  jurisdiction  (it  was  said)  as  the  pope  used  to  exercise  within  the  realm  was' 
acknowledged  by  the  parliament  in  25  Henry  VIII.,  and  other  statutes,  to  lie  in  the 
king,  so  that  he  might  lawfully  exercise  such  jurisdiction  as  the  pope  used  or  was 
accustomed  to  exercise  within  the  realm.  And  from  him  the  authority  descended  to 
King  Edward  VI.,  so  that  he,  being  supreme  ordinary,  might  do  a  spiritual  act  (as  an 
appropriation)  without  the  bishop,  by  virtue  of  his  "royal  authority,  supreme  and 
ecclesiastical.  And  such  other  like  acts  of  jurisdiction  and  authority  he  might  do 
which  the  bishop  of  Rome  was  used  to  do  in  this  realm  (Grendon  v.the  Bishop  of  Lincoln, 
Plowden's  Reports,  496).  So  the  law  was  laid  down  in  the  courts  of  law,  according  to 
the  clear  and  plain  meaning  of  the  statutes  as  to  the  supremacy  which  gave  the  king  a 
spiritual  supremacy.  And  such  a  supremacy  was  asserted  in  this  reign,  and  acknow- 
ledged. This  spirit  and  that  policy  pervaded  the  last  reign,  and  continued  to  pre- 
vail. Those  who  were  possessed  of  any  office  resigned  their  royal  former  commissions, 
and  accepted  new  ones  in  the  name  of  the  young  king.  The  bishops  themselves 
were  constrained  to  make  a  like  submission.  Care  was  taken  to  insert  in  their  new 
commissions  that  they  held  their  offices  during  pleasure.  And  it  was  expressly 
affirmed  that  all  manner  of  authority  and  jurisdiction,  as  well  ecclesiastical  as  civil, 
was  originally  derived  from  the  crown  (Hume,  c.  xxxiv.)  The  Protector  was 
appointed  with  full  regal  power,  and  the  Protector  and  his  council  were  empowered  to 
act  with  and  at  discretion,  and  to  execute  whatever  they  deemed  for  the  public  ser- 
vice, without  incurring  any  penalty  or  forfeiture  from  any  law,  statute,  proclamation, 
or  ordinance  whatever  (Burnet,  vol.  ii.)  An  act  of  parliament  had  invested  the 
crown  with  a  legislative  power,  and  royal  proclamations,  even  during  a  minority,  were 
received  with  the  force  of  laws.  The  Protector,  finding  himself  supported  by  this 
statute,  was  determined  to  employ  his  authority  in  favour  of  the  reformers,  and  having 
suspended,  during  the  interval,  the  jurisdiction  of  the  bishops,  he  ordered  a  general 
visitation  to  be  made  in  all  the  dioceses  of  England  (Hume,  c.  xxxiv.)  The  same 
tyranny  which  had  been  exercised  in  the  previous  reign  for  the  prosecution  of  both 
religious  parties  was  now  being  exercised  against  one  of  them ;  not,  indeed,  from 
mere  feelings  of  religious  bigotry,  which  might  have  in  them  something  of  honesty, 
but  from  infinitely  viler  motives  of  self-interest.  Few  members  of  the  council 
seemed  to  retain  any  attachment  to  the  Roman  communion,  and  most  of  the  coun- 
cillors appeared  even  sanguine  in  forwarding  the  progress  of  the  Reformation.  The 
riches  which  most  of  them  had  acquired  from  the  spoils  of  the  clergy  induced  them 
to  widen  the  breach  between  England  and  Rome,  and  render  a  coalition  impracticable 
(Ibid.)  Heresy  was  still  a  capital  crime  by  the'common  law,  and  was  subjected  to 
the  penalty  of  burning.  It  was  also  enacted  that  all  who  denied  the  king's  suprem- 
acy, or  asserted  the  pope's,  should,  for  the  first  offence,  forfeit  their  goods  and 
chattels,  and  suffer  imprisonment  during  pleasure  ;  for  the  second  offence,  should 
incur  the  penalties  of  a  praemunire  ;  and  for  a  third,  be  attainted  of  treason.  But  if 
any  endeavoured,  by  writing,  printing,  or  any  overt  act,  to  deprive  the  king  of  his 
estates  or  titles,  particularly  of  his  supremacy,  or  to  confer  them  on  any  other,  he 
was  to  be  adjudged  guilty  of  high  treason  (Ibid.)  The  Protector  had  assented  to 
the  law  which  gave  to  the  king's  proclamations  the  authority  of  statutes  ;  but  he 
did  not  intend  to  renounce  that  arbitrary  or  discretionary  exercise  of  power  in  issuing 
proclamations  which  had  been  assumed  by  the  crown,  and  which  it  is  difficult  to  dis- 
tinguish exactly  from  a  full  legislative  power.  He  even  continued  to  exert  his 
authority  in  some  particulars  which  were  then  regarded  as  the  most  momentous. 
Orders  were  issued  by  council  as  to  various  religious  observances  (Ibid.)  All  the 
measures  of  the  reign,  with  reference  to  religion  or  the  church,  or  the  religious  houses, 
.were  directed  to  augment  the  royal  influence  or  the  royal  revenues.   The  abbey  lands 
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which  had  a  great  influence  on  the  administration  of  justice,  and 
others,  relating  to  our  criminal  law,  which  are  more  particularly 

were  vested  in  the  crown,  and  although,  as  Lord  Coke  states,  the  eo-operation  of  the 
nobility  and  gentry  was  obtained  by  promises  of  the  application  of  the  funds  to  pub- 
lic purposes,  these  promises  were  never  realised  (Coke,  4  Inst.,  fol.  44).  Beside  the 
lands  possessed  by  the  monasteries,  the  regular  clergy  enjoyed  a  considerable  part  of 
the  benefices  of  England,  and  of  the  tithes  annexed  to  them  :  these  were  also  at  this 
time  transferred  to  the  crown,  and  by  that  means  passed  into  the  hands  of  the  lay- 
men (Ibid.)  A  committee  of  bishops  had  been  appointed  by  the  council  to  compose 
a  liturgy,  and  they  had  executed  the  work  committed  to  them.  The  parliament 
established  this  form  of  worship  in  all  the  churches,  and  ordained  a  uniformity  to  be 
observed  in  all  the  rites  and  ceremonies  (2  and  7  Edw.  VI. ,  c.  i.)  This  was  the  first  Prayer- 
book  of  Edward  VI.,  and  another  was  afterwards  established  by  the  same  authority. 
The  same  principle  of  compulsion  by  law  in  religious  matters,  and  of  the  supremacy 
of  the  civil  power  over  the  spiritual,  will  here  be  observed.  The  only  alteration  was, 
that  the  power,  by  reason  of  the  minority  of  the  king,  was  more  in  the  hands  of  the 
council  and  the  parliament ;  but  the  spirit  and  the  policy  were  the  same.  The 
spirit  was  that  of  coercion,  the  policy  that  of  absolutism  of  lay  authority.  "  It 
appeared  in  that  age,"  observes  the  historian,  "  a  necessary  policy  to  exercise  severi- 
ties for  the  sake  of  enforcing  conformity."  A  commission,  by  act  of  council,  was 
granted  to  the  primate  and  others  to  examine  and  search  after  all  heretics  or  con- 
temners of  the  Book  of  Common  Prayer  (Burnet,  vol.  ii.,  p.  31  ;  Begmerton,  xv.,  p. 
181).  The  commissioners  were  enjoined  to  reclaim  them  if  possible,  to  impose  pen- 
ance on  them,  and  give  them  absolution ;  or  if  they  were  obstinate,  to  excom- 
municate them,  and  deliver  them  over  to  the  secular  arm ;  and  in  the  execution  of 
this  power  they  were  not  bound  to  observe  the  ordinary  methods  of  trial ;  the  forms 
of  law  were  dispensed  with,  and  if  any  statutes  happened  to  interfere  with  the  power 
in  the  commission,  they  were  overruled  and  abrogated  by  the  council  (Ibid.)  AH 
the  measures,  therefore,  which  had  been  pursued  in  support  of  the  old  religion  were 
adapted  to  the  support  of  the  new ;  and  thus  it  was  f  ully  shown  that  such  measures  were 
the  result  rather  of  the  spirit  of  the  age,  and  especially  of  a  tendency  to  tyranny,  than 
any  particular  religious  bigotry.  Several  persons,  notwithstanding  that  our  author 
states  the  contrary,  were  actually  sent  to  the  stake  in  this  reign  for  heresy.  "  These 
rigorous  methods  of  proceeding,"  says  the  historian,  "  soon  brought  the  whole  nation 
to  a  conformity,  seeming  or  real,  with  the  new  doctrines  and  the  new  beliefs  "  (Ibid.) 
And  this  was  the  tyranny  of  lay  power;  for,  as  the  historian  observes,  "  the  general 
humour  of  the  age  rather  led  men  to  bereave  the  ecclesiastics  of  all  power,  and  even 
to  pillage  them  of  their  property"  (Ibid.,  vol.  ii.,  p.  202;  Hume,  c.  xxxv.)  There 
never  was  an  age  in  which  ecclesiastical  power  was  weaker.  Several  other  bishops 
were  deprived  of  their  sees  on  pretence  of  disobedience  (Ibid.)  Of  course,  under 
such  a  rule,  any  alterations  made  in  the  faith  or  worship  of  the  nation  were  as 
much  the  result  of  royal  tyranny  (or  a  tyranny  exercised  in  the  name  of  royalty)  as 
under  Henry  VIII.  The  Book  of  Common  Prayer  under  this  system  of  rule  suffered 
a  new  revision  (Ibid.),  and  this  was  the  second  Prayer-book  of  Edward  VI.  ;  and  at 
the  same  time  articles  were  framed  and  imposed  on  a  subservient  clergy  and  an 
enslaved  nation.  The  better  to  coerce  the  people,  a  most  severe  law  was  passed 
against  riots,  enacting  that  if  any,  to  the  number  of  twelve  persons,  should  meet 
together  for  any  matter  of  state,  and  being  required  by  a  lawful  magistrate,  should 
not  disperse,  it  should  be  treason  (Ibid.;  3  and  4  Edw.  VI,  c.  v.)  It  is  impossible 
not  to  perceive  that  in  this  reign  the  system  of  rule  which  had  prevailed  under 
Henry  was  continued  ;  that  it  was  neither  more  nor  less  than  a  reign  of  terror  ;  that 
clergy  and  laity  were  alike  subdued  and  subservient  and  enslaved  under  an  ascend- 
ancy of  royal  authority  which  amounted  to  perfect  and  absolute  tyranny.  The  par- 
liament empowered  the  king  to  appoint  commissioners  to  compile  a  body  of  canon 
laws,  which  were  to  be  valid,  though  never  ratified  by  parliament.  Such  implicit 
trust  did  they  repose  in  the  crown,  without  reflecting  that  all  their  liberties  and  pro- 
perties might  be  affected  by  the  canons  (3  and  4  Edw.  VI.,  c.  ii. ;  Hume,  c.  xxxv.)  The 
bishops  had  been  compelled  to  take  commissions  in  which  it  was  declared  that  they 
held  their  sees  during  the  king's  pleasure  only.  It  was  resolved  to  deprive  the  pre: 
lates  still  favourable  to  the  Roman  communion.  It  was  thought  proper  to  begin 
with  Gardiner,  to  strike  terror  into  the  rest.  The  method  of  proceeding  against 
him  was  violent,  and  had  scarcely  any  colour  of  law  or  justice.  He  had  been  thrown 
into  prison,  and  had  been  there  detained  ten  years,  without  being  accused  of  any 
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deserving  of  notice.     Meanwhile,  the  activity  and  designs  of  the 
government  were  such,  that  these  two  reigns  are  fruitful  of  in- 

crime  except  disobedience  to  an  arbitrary  command.  A  commission  was  appointed 
to  try,  or,  more  properly  speaking,  to  condemn  him.  He  objected  to  the  legality  of 
the  commission,  which  was  not  founded  on  any  statute  or  commission.  His  appeal 
was  disregarded,  and  sentence  was  pronounced  against  him.  He  was  deprived  of 
his  bishopric,  and  committed  to  close  custody  {Ibid.)  Such  was  the  spirit  in  which 
the  council  under  Edward,  composed  mainly  of  the  ministers  of  Henry,  pursued  the 
government.  It  was  the  spirit  of  arbitrary  power  ;  and  the  legislation  of  the  reign 
of  Edward  VI.  was  in  its  whole  tone,  tenor,  and  character  thoroughly  the  same  as 
that  of  Henry  VIII.,  especially  upon  the  subject  of  religion,  even  although  the  re- 
ligion was  altered.  For  however  it  was  altered,  it  was  altered  by  the  will  of  the  crown, 
and  because  it  was  the  will  of  the  crown,  and  for  no  other  reason  than  that,  in  the 
view  the  crown  chose  to  take,  such  and  such  alterations  were  required.  Thus  the 
same  tyrannical  spirit  which  pervaded  the  legislation  of  Henry  on  the  subject  equally 
pervaded  that  of  Edward;  and  it  was  the  spirit  of  the  dynasty — the  spirit  of  absolute 
authority  of  royalty.  This  is  remarkably  manifest  in  the  force  and  language  of  the 
first  statutes  of  the  reign,  which  are  on  the  subject  of  religion,  and  breathe  the  spirit 
of  Henry  while  denouncing  his  favourite  dogma,  and  moreover  breathe  the  same  spirit 
of  servile  subserviency  and  slavish  sycophancy  which  characterised  the  language  of 
parliament  throughout  the  whole  period  of  the  dynasty.  The  statute  begins  thus  : 
"  The  king's  most  excellent  majesty,  minding  the  governance  and  order  of  his  sub- 
jects to  be  in  most  perfect  unity  and  concord,  and  especially  in  the  true  faith  and 
religion"  (i.e.,  what  the  crown  chose  to  consider  so),  "and  wishing  the  same  to  be 
brought  to  pass  with  all  clemency  and  mercy  on  his  highness'  part  towards  them,  as  his 
most  princely  serenity  and  majesty  hath  already  declared,"  &c.  And  then  the  statute 
proceeds  to  impose  on  the  people  the  king's  notion  of  the  sacrament,  and  to  make  it 
penal  to  attack  it.  What  was  this  but  in  principle  to  follow  the  infamous  policy  of  the 
act  of  the  six  articles,  in  which  a  monarch  first  dared  to  dictate  dogmas  to  his  subjects  ? 
So  by  a  subsequent  statute  it  was  declared,  that  if  any  person,  by  express  words  or 
saying,  should  affirm  that  the  king  is  or  ought  not  to  be,  supreme  head  on  earth  of 
the  Church  of  England  or  Ireland,  immediately  under  God,  or  that  the  bishop  of 
Rome,  or  any  other  person  other  than  the  king  of  England,  is  or  ought  to  be  supreme 
head  of  those  churches,  then  every  such  offender  should,  for  the  first  offence,  for- 
feit everything,  and  suffer  imprisonment  at  the  king's  pleasure ;  for  the  second 
offence,  suffer  perpetual  imprisonment;  and  for  a  third  offence  (i.e.,  in  prison),  should 
be  adjudged  a  high  traitor,  and  suffer  pains  of  death  (1  Edw.  VI,  c.  xii.,  s.  6).  Such 
was  the  sanguinary  penalty  denounced,  even  in  a,  statute  professedly  moderate,  and 
passed  to  mitigate  the  laws  against  religion.  It  repealed  the  laws  of  Henry  against 
Protestant  opinions,  and  simplv  re-enacted  them  against  Roman  Catholic  opinions. 
Their  form  and  direction  were  altered  ;  their  spirit  was  the  same.  The  sword  of 
persecution  was  held  as  sternly  over  the  adherents  of  the  old  opinions,  under  Henry, 
as  it  had  been  directed  against  the  professors  of  the  new ;  and  so,  under  Mary,  the 
sword  was  turned  again  against  Protestants,  and  under  Elizabeth,  once  more  against 
Catholics.  The  spirit  of  the  age  and  of  the  dynasty  was  one  of  persecution,  and  it 
pervaded  the  laws  upon  the  subject  of  religion,  whatever  might  be  the  religion  which 
prevailed.  For  the  principle  was,  that  every  man  was  bound  to  profess  the  religion  of 
the  sovereign,  and  that  the  sovereign  had  a  right  to  persecute  any  who  ventured  to 
oppose  it.  So,  again,  as  to  the  election  of  bishops,  the  same  arbitrary  spirit  was 
shown.  The  act  recites  that  the  elections  of  bishops  and  archbishops  by  deans  and 
chapters  be  too  long  delay,  and  that  the  elections  be  in  very  deed  no  elections,  but 
only  by  a  writ  of  conge  d'ilire  have  colours,  shadows,  or  pretences  of  elections,  seem- 
ing to  no  purpose,  and  seeming  also  derogatory  and  prejudicial  to  the  king's  preroga- 
tive, to  whom  only  appertaineth  the  collation  and  gift  of  all  archbishoprics  and 
bishoprics,  and  then  it  enacted  that  the  crown  should  collate  to  all  bishoprics  (1  -Edw. 
VI,  c.  ii.)  This  was  repealed  by  1  Elizabeth,  c.  i.,  which  revived  25  Henry  VIII., 
c.  xx.,  giving  the  form  of  election.  It  may  be  that  it  was  but  a  form,  a  colour,  and 
a  sham ;  but  in  the  open  assertion  that  it  was  so,  there  was  an  insolence  of  arbitrary 
power  which  even  Henry  had  abstained  from,  and  Elizabeth  deemed  it  politic  to 
avoid.  Nothing  can  more  strongly  show  the  character  and  spirit  of  this  reign.  So 
the  Act  of  Uniiormity,  establishing  what  is  called  the  first  Prayer-book  of  Edward 
VI. :  it  assumes  the  power  of  the  crown  to  dictate  the  religion  of  its  subjects,  and 
takes  credit  for  moderation  and  forbearance  to  the  extent  to  which  the  power  is  not 
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teresting  facts  regarding  the  practice  and  execution  of  our  penal 
laws. 

exercised,  and  they  are  not  persecuted  for  resisting  it.  "  The  king's  majesty,  with  the 
advice  of  his  council,  hath  essayed  to  stay  innovations,  yet  the  same  hath  not  had 
such  good  success  as  his  highness  required,  whereupon,  being  pleased  to  bear  with 
the  frailty  and  weakness  of  his  subjects,  of  his  great  clemency,  hath  been  content  to 
abstain  from  punishing  those  that  have  offended,"  &c. ;  and  then  it  proceeds  to  enact 
the  observance  of  the  Prayer-book  for  the  celebration  of  the  Lord's  Supper,  commonly 
called  the  mass,  a  term  evidently  derived  from  the  old  French  word  messe.  The  prayer- 
book  thus  established  was,  of  course,  in  accordance  with  the  previous  statute,  which 
established  the  Protestant  doctrine  on  the  subject,  and  was  necessarily  inconsistent 
with  the  Catholic  doctrine  of  the  mass.  And  the  act  for  abolition  of  chantries,  passed 
in  that  year,  had  carried  out  the  act  of  Henry  VIII.  for  that  purpose  (which  was 
limited  to  the  duration  of  his  life),  by  enacting  that  all  chantries,  colleges,  and  free 
chapels,  and  all  lands  and  rents  appointed  or  intended  to  the  finding  of  any  priest, 
to  have  continuance  for  ever,  should  be  forfeited.  This,  coupled  with  the  recital  of 
the  act  of  Henry,  clearly  pointed  to  endowments  or  gifts  for  the  purpose  of  securing 
the  celebration  of  divine  services  for  the  souls  of  the  donors  or  founders,  for  the 
former  statute  clearly  was  so  intended  and  understood.  It  must  be  manifest  that  it 
could  never  have  been  intended  by  the  act  of  Henry  to  abolish  endowments  for  the 
maintenance  of  the  Catholic  worship,  which  he  remained  attached  to,  and  every  mass 
was  by  its  terms  a  mass  for  the  dead  as  well  as  for  the  living,  being  offered  pro  vivis 
et  defitnctis  ;  and  the  only  distinction  of  a  mass  for  the  dead,  as  it  was  called,  being 
that  it  was  offered  mainly  for  them.  It  never,  therefore,  could  have  been  intended 
that  the  statute  of  Henry  should  be  applied  to  the  abolition  of  endowments  for  the 
maintenance  of  the  Catholic  worship,  or  even  of  masses  generally  for  the  dead.  The 
clasB  of  endowments  aimed  at  were  what  were  called  chantries,  or  those  in  ejusdem 
generis,  i.e.,  endowments  for  masses  for  the  souls  of  the  founders  or  donors,  the  benefit 
of  which  was  supposed  to  be  received  by  being  thus  bargained  for.  This  was  what 
the  former  statute  was  aimed  at,  and  it  should  seem  that  it  was  what  the  act  of  Edward 
VI.  was  aimed  at,  which,  it  is  to  be  observed,  only  applied  to  cases  where  the 
funds  were  appointed  for  the  finding  of  the  priest,  i.e.,  where  that  was  the  sole 
bbjeet  or  the  great  object.  It  did  not  apply  to  cases  of  endowments  for  support 
of  divine  service,  or  for  other  purposes,  even  although  there  might  be  a  direction 
to  pray  for  the  souls  of  the  donors  or  founders.  Otherwise  the  endowments  of 
the  colleges,  cathedrals,  and  collegiate  schools  would  have  been  destroyed. 
There  was,  indeed,,  a  clause  expressly  providing  that  the  act  should  not  extend  to 
any  college,  house,  or  hall  within  the  universities,  nor  to  St  George's  Chapel,  nor  St 
Mary's,  Winchester,  nor  to  Eaton  College,  nor  any  cathedral  church,  except  as  to 
any  obits  or  chantries  therein  (1  Edw.  VI,  c.  xiv.,  s.  19)  ;  but  that  clause,  as  the 
last  sentence  of  it  clearly  shows,  distinguishing  as  it  does  the  university  colleges 
from  the  chantries,  was  either  miscited  ex  abundcmte  cautela,  or  with  reference  to 
some  of  the  inquisitorial  powers  of  the  act.  For  all  the  cases  on  the  statute  show 
that  no  endowments  for  the  celebration  of  divine  service  or  otherwise  were  within 
the  statute  as  superstitions,  unless  where  the  object  was  to  find  priests  to  celebrate 
masses,  or  offer  prayers  for  the  souls  of  the  donors  or  founders.  The  distinction  had 
been  always,  as  has  been  seen  in  previous  volumes,  drawn  in  the  Year-books  between 
endowments  for  the  support  of  divine  worship  and  for  the  support  of  obits,  or 
prayers  or  services  for  particular  souls,  and  the  latter  were  always  regarded  with 
disfavour,  and  this  even  in  the  age  before  the  Reformation,  when  divine  service  was 
the  mass,  and  the  mass  was  always  for  the  living  and  the  dead.  Hence  under  this* 
act,  as  under  the  former,  it  was  held  that  it  only  applied  to  obits,  or  endowments  for 
the  benefit  of  particular  souls,  and  hence  upon  this  principle  it  was  held,  in  the  reign 
of  James  I.,  that  the  words  used  did  not  extend  to  endowments  for  the  support  of 
divine  service,  but  only  to  such  as  were  for  services  for  the  soul  of  the  donor  (Pit's 
Case,  Hobaris  Reps.,  123).  And  on  the  same  principle,  it  was  said  that  chapels  of 
ease,  colleges  of  universities,  and  cathedrals,  even  though  not  excepted,  would  have 
been  out  of  the  statute,  for  that  they  were  not  erected  with  that  object  (Ibid.)  This 
subject  has  considerable  interest  in  more  respects  than  one  ;  and  the  view  here  pre- 
sented is  supported  by  a  decision  in  our  own  time,  to  the  effect  that  even  under  the 
second  Prayer-book  of  Edward  VI.  (or  one  in  substance  the  same)  there  was  nothing 
in  prayers  for  the  dead  contrary  to  the  doctrines  of  the  Church  of  England ;  and  it 
follows  that  there  would  be  nothing  illegal  in  an  endowment  for  such  prayers,  that  is, 
VOL.  III.  2  F 
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The  attack  made  on  the  hierarchy,  in  the  reign  of  Henry,  by 
taking  away  the  authority  of  the  pope  over  persons  and  causes  of 
a  spiritual  nature,  prepared  the  way  for  a  complete  reformation. 
When  the  system  of  papal  subordination  was  once  broken,  a  new 
regulation  in  doctrine  and  worship  might  be  accomplished  with 
less  obstruction  and  difficulty.  This  was  the  work  of  Edward  VI.  's 
reign. 

for  the  souls  of  the  faithful  generally ;  but  endowments  for  prayers  for  the  souls  of 
particular  persons — the  donors  or  founders — as  they  were  always  regarded  as  different 
from  endowments  for  divine  service  generally,  so  would  be  within  the  scope  and 
purview  of  this  act.  So  the  same  spirit  pervaded  the  act  which  established  the 
second  Prayer-book  of  Edward  VI.  (5  and  6  Edw.  VI.,  c.  1).  That  recited  that  a 
great  number  of  people  did  wilfully  and  damnably  abstain  and  refuse  to  come  to 
their  parish  churches,  for  reformation  of  which  they  were  to  be  compelled  to  do  so ; 
and  it  was  declared  that  the  king's  most  excellent  majesty  had  caused  the  Book  of 
Common  Prayer  to  be  made  fully  perfect,  and  that  it  was  to  be  revised,  used,  and 
esteemed  in  like  manner  as  the  other  had  been  under  the  act  for  uniformity  of 
worship.  And  the  penalties  for  being  present  at  any  other  form  of  worship  were, 
for  the  first  and  second  offences,  imprisonment,  and  for  the  third,  imprisonment'for 
life.  The  same  spirit  pervaded  the  statute  by  which  a  person  declaring  the  king  to 
be  a  heretic  or  schismatic  might  be  liable  to  perpetual  imprisonment.  The  whole 
character  of  legislation  in  that  age,  however,  was  severe  and  sanguinary.  Thus  strik- 
ing in  a  churchyard  was  punishable  by  cutting  off  the  ears  and  branding  the  cheeks 
(5  and  6  Edw.  VI,  c.  4).  The  legislation  of  this  brief  but  important  reign  on  the 
first  and  most  important  subject,  that  of  religion,  cannot  be  better  sketched  than  in 
the  clear  and  lucid  language  of  the  eminent  historian  to  whom  we  have  already 
been  so  indebted,  Sir  James  Mackintosh  : — "  The  goverment,  almost  entirely  Pro- 
testant, proceeded  to  the  grand  object  of  completing  the  religious  revolution,  and  of 
establishing  a  church  not  only  independent  of  the  discipline  of  the  see  of  Rome,  but 
dissenting  from  many  doctrines  which  had  been  for  ages  held  sacred  by  the  whole 
western  church.  The  Protector  began  his  task  through  the  ancient  prerogative  of 
the  crown,  through  the  supremacy  over  the  church,  and  by  means  of  the  statute 
which  gave  to  proclamations  the  authority  of  law  "  [Hist.  England,  v.  i. ,  c.  ix. )  A  par- 
liament was  assembled  in  1547,  in  which  several  bills  were  passed  to  promote  and 
enlarge  the  Reformation.  The  communion  was  appointed  to  be  received  in  both 
kinds  by  the  laity  in  a  statute  (1  Edw.  V.,  c.  i.),  drawn  with  address,  which 
professes  to  be  passed  for  the  purpose  of  preventing  irreverence  towards  the 
sacrament.  Bishops  were  to  be  formally  nominated  by  the  king,  and  process 
in  the  ecclesiastical  courts  was  to  run  in  the  king's  name  (1  Edw.  VI., 
c.  2).  In  another  act,  the  statutes  of  Henry  IV.  against  the  Lollards  were 
repealed,  together  with  all  the  acts  in  matters  of  religion  passed  under  Henry 
VIII.,  except  those  directed  against  the  papal  supremacy  (1  Edw.  VI.,  c.  12). 
All  the  treasons  created  by  Henry  underwent  the  same  fate ;  and  that  offence  was 
restored  to  the  simplicity  of  the  statute  of  Edward  III.  The  act  which  gave  legis- 
lative power  to  proclamations  was  also  abrogated  by  the  last-mentioned  statute. 
In  the  next  session  the  uniformity  of  public  worship  was  established,  in  which  all 
ministers  were  enjoined  to  use  only  the  Book  of  Common  Prayer  (2  Edw.  VI.,' 
c.  i.),  the  foundation  of  that  which,  after  various  alterations  in  the  reigns  of  Eliza- 
beth, James  I.,  and  Charles  II.,  continues  in  use  to  this  day  (liid.)  This  act  it  is 
to  be  observed,  has  lately  been  the  subject  of  judicial  decision  in  the  Privy  Council  • 
and  it  has  been  solemnly  affirmed,  that  no  ornaments  are  legally  allowable  in  the 
Church  of  England  not  expressly  authorised  in  this  Prayer-book,  thus  established  by 
statute ;  and,  on  the  other  hand,  that  no  ceremonies  are  allowable  save  those  pre- 
served by  the  subsequent  act.  The  historian  observes,  "  That  though  there  were  no 
Protestant  nonconformists  at  this  period,  yet  the  last  act  of  uniformity  passed  in  this 
reign  may  be  considered  as  the  earliest  instance  of  penal  legislation  pointed  against 
dissenters  (5  and  6  Edw.  VI,  c.  i.) ;  and  commanded  all  persons  to  attend  public 
worship  under  pain  of  six  months'  imprisonment  for  the  first  offence,  twelve  for  the 
second,  and,  for  the  third,  confinement  for  life"  (Ibid.)  It  is  not  to  be  wondered 
at,  that,  under  the  pressure  of  such  tyrannical  laws,  it  was,  as  the  historian  says, 
"  deemed  necessary,  before  its  close,  to  pass  a  riot  act  of  great  severity  against 
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Great  part  of  the  nation  were  disposed  to  an  alteration  in  the 
established  form  of  religion,  from  a  conviction  of  its  vanities  and 
foppery.  Those  who  still  adhered  to  the  old  superstition,  saw 
themselves  without  the  sanction  they  once  derived  from  the  holy 
see,  and  the  privileges  of  churchmen.  The  clergy,  now  reduced 
under  subordination  to  the  king  as  supreme  head,  had  sunk  into 
the  condition  of  their  fellow-subjects.     In  this  state  of  things  there 

tumultuous  assemblies  "  (Ibid. )  This  act,  renewed  in  the  reign  of  Mary,  was  the 
original  of  the  Riot  Act  of  George  I.,  which  is  still  in  force.  The  enlightened  his- 
torian is  led  to  make  some  remarks  upon  the  penal  legislation  of  the  reign  as  to 
religion  ;  and  these  remarks  are  quoted  as  illustrative  of  the  spirit  in  which  the  his- 
tory of  laws  should  be  considered  :  that  is  to  say,  considering  them  in  the  light  of 
the  ideas  which  prevailed  at  the  time,  or  in  the  age  when  they  were  enacted.  The 
policy  adopted  in  the  reign  of  Edward  respecting  dissent  from  the  established  church 
deserves  some  consideration.  The  toleration  of  heresy  was  deemed  by  men  of  all 
persuasions  to  be  as  unreasonable  as  it  would  now  be  thought  to  propose  the  impunity 
of  murder.  The  open  exercise  of  any  worship  except  that  established  by  law  was 
considered  as  a  mutinous  disregard  of  lawful  authority,  in  which  perseverance  was 
accounted  a  very  culpable  contumacy  (Ibid.)  Probably  if  the  historian  had  men- 
tioned the  dreadful  statute  passed  in  this  reign,  as  Burnet  says,  against  the  vagrant 
monks,  he  would^have  thought  it  necessary  to  make  the  same  apology  for  it.  The  next 
statute,  1  Edward  VI.,  c.  xiii.,  reciting  that  "  the  multitude  of  people  given  to  idle- 
ness and  vagabondery  was  more  in  number  in  this  realm  than  any  other  reign," 
enacted,  "  that  any  runagate  servant,  or  any  other  that  lived  idly  and  loiteringly, 
by  the  space  of  three  days,  being  brought  before  two  justices,  was  to  be  marked  with 
a  hot  iron  on  the  breast  with  the  mark  of  V;  and  should  be  adjudged  a  slave  for  two 
years  to  the  person  who  brought  him  :  to  be  fed  on  bread,  water,  and  small  drink, 
and  refuse  meat ;  and  to  be  made  work  by  beating,  chaining,  or  otherwise,  be  the 
work  in  labour  ever  so  vile."  If  such  slave  absented  himself  for  fourteen  days  dur- 
ing that  term,  he  was  to  be  marked  on  the  forehead,  or  ball  of  the  cheek,  with  a  hot 
iron,  with  the  sign  of  an  S  ;  and,  further,  to  be  adjudged  a  slave  for  ever.  And  if 
he  ran  away  a  second  time,  to  be  adjudged  a  felon,  and  to  be  executed.  The  latter 
part  of  this  act,  which  made  vagabonds  slaves,  was  indeed  repealed  by  the  statute  3  and 
4  Edward  VI.,  c.  11,  by  which,  however,  the  statute  22  Henry  VIII,  c.  12,  was  revived : 
which  had  been  directed  against  the  religious  orders,  and  enacted,  that  any  person 
begging  without  a  licence  was  to  be  whipped ;  and  that  any  able-bodied  person  who 
was  taken  vagrant  and  begging,  and  could  give  no  account  how  he  got  his  living, 
might  be  "  whipped  till  his  body  was  bloody  ; "  and,  as  often  as  he  violated  the  act, 
he  was  to  be  whipped,  until  he  betook  himself  to  labour.  And  Burnet  says,  this  was 
directed  against  the  vagrant  monks  (Hist.)  Such  were  the  laws  of  this  reign,  which 
it  will  be  seen  were  not  at  all  in  advance  of  the  spirit  of  the  age,  as  described  by  Sir 
J.  Mackintosh.  Moreover,  although  he  says  that  no  persons  suffered  death  for  re- 
ligion in  this  reign,  in  that  he  was  strangely  in  error,  for,  as  our  author  observes,  several 
Anabaptists  suffered  death,  and  if  others  did  not,  it  was,  it  is  evident,  not  for  want 
of  laws  to  warrant,  but  rather  from  the  shortness  of  the  reign.  Probably,  in  so  short 
a  time,  never  were  so  many  or  so  dreadful  penal  laws  passed  as  in  this  brief  reign ; 
in  that  respect,  as  regards  the  character  of  the  laws  passed,  even  worse  than  that  of 
Henry  VIII.,  considering  its  comparative  shortness.  And  this  feature  of  the  reign 
is  enhanced  upon  the  more  probable'construction  of  the  Reformatu  Legum  Ecclesi- 
asticorum,  according  to  which  death  was  determined  as  the  penalty  of  heresy.  It 
happened  that  the  king  did  not  live  to  sanction  it,  or,  by  virtue  of  the  statutes  as  to 
the  supremacy,  it  would  have  been  enforced  as  law.  But  it  remains  a  memorial  of  the 
policy  of  the  reign — entirely  in  harmony  with  the  statutes  which  were  passed.  "  The 
book,"  says  Sir  J.  Mackintosh,  ' '  not  having  received  the  royal  confirmation,  is  not 
indeed  law  ;  but  it  is  of  great  authority"  (Hist.  Eng.,  vol.  ii.,  c.  ix.)  It  is  enough, 
however,  to  refer  to  the  statutes  actually  passed  in  this  reign  on  the  subject  of  re- 
ligion, to  show  that  they  only  illustrate  the  remarks  of  the  historian  as  to  the  general 
character  and  spirit  of  the  age.  The  reign  was,  however,  distinguished  by  various 
other  statutes  of  considerable  importance  ;  and,  on  the  whole,  has  a  marked  and  dis- 
tinctive character,  as  an  era  in  our  legal  history  which  demands  for  it  separate  and 
distinct  consideration. 
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was  less  danger  to  be  apprehended  from  opposition  to  any  reforma- 
tion that  might  be  attempted. 

The  first  act  of  the  legislature  was  intended  for  the  abolition  of 
The  Reformation  the  inass,  with  all  its  numberless  abuses  and  super- 
established,  stitions,  which  was  to  be  done  by  restoring  the  com- 
munion to  its  primitive  institution.  This  was  by  stat.  1  Edward 
VI.,  c.  1,  which  contains  a  long  and  accurate  preamble  concern- 
ing the  appointment  of  this  sacrament  by  Christ ;  stating,  that  it 
is  "  called  in  Scripture  a  supper,  the  table  of  the  Lord,  the  com- 
munion and  partaking  of  the  body  and  blood  of  Christ ;  but  that 
many  persons  had  condemned  in  their  hearts  the  whole  thing,  on 
account  of  certain  abuses  heretofore  committed  in  the  misapplica- 
tion of  it."  For  these  reasons  it  was  enacted,  in  the  first  place, 
that  whosoever  shall  deprave,  despise,  or  contemn  the  sacrament, 
by  contemptuous  words  or  otherwise,  shall  suffer  imprisonment, 
and  make  fine,  at  the  king's  pleasure  ;  the  offence  is  to  be  inquired 
of,  by  the  oaths  of  twelve  men,  at  the  quarter-sessions ;  the  indict- 
ment to  be  brought  in  three  months  after  the  offence ;  and  a  writ 
is  to  be  directed  to  the  bishop  of  the  diocese  to  attend  in  person,  or 
by  deputy,  at  the  sessions. 

But  the  principal  object  of  the  act  was  to  restore  the  communion 
in  both  kinds,  which,  the  preamble  says,  "  was  more  agreeable  both 
to  the  first  institution  of  the  sacrament  of  the  body  and  blood  of 
Christ,  and  also  more  conformable  to  the  common  use  and  practice 
of  the  apostles,  and  of  the  primitive  church,  for  five  hundred  years 
and  more  after  Christ ;  and  further,  that  it  was  more  agreeable  to 
the  first  institution,  and  the  usage  of  the  primitive  church,  that 
the  people  being  present  should  receive  the  same  with  the  priest, 
than  that  the  priest  should  receive  it  alone."  It  is  therefore  enacted, 
that  the  sacrament  shall  be  administered  to  the  people  within  the 
church  of  England  and  Ireland,  and  other  the  king's  dominions, 
under  both  kinds ;  and  the  minister  shall  not,  without  lawful  cause, 
deny  the  same  to  any  person  (a).  However,  there  is  no  enacting 
clause  concerning  the  priest  not  taking  it  alone,  nor  are  there  any 
penalties  annexed. 

(a)  In  the  early  part  of  the  reign  of  Charles  II.,  an  action  on  the  case  was  brought 
against  a  person,  for  that  the  sacrament  of  the  Lord's  Supper  was  to  be  admin- 
istered to  the  parishioners  such  a  Sunday,  and  the  defendant,  though  requested  to 
admit  the  plaintiff,  refused.  So  of  another  Sunday,  contra  formam  statuti.  And 
the  jury  found  for  the  plaintiff,  and  assessed  damages,  and  it  was  moved  in  arrest  of 
judgment : — 1.  For  that  no  action  lay  in  the  temporal  courts,  for  that  it  was  merely 
spiritual  and  punishable  (in  the  ecclesiastical  courts)  by  censure.  And  he  cannot  be 
so  punished  in  the  spiritual  court  by  demanding  damages,  for  it  is  a  spiritual  loss. 
And  that  laymen  could  not  judge  of  the  value  of  spiritual  good.  2.  Admitting  that 
the  action  would  lie,  for  the  same  reason  every  parishioner  could  sue  as  well  as  the 
plaintiff.  3.  It  was  objected  that  the  statute  on  which  the  action  was  founded  must 
be  presumed  to  be  the  1  Edward  VI.,  c.  i.,  which  command  that  the  sacrament  of 
the  body  and  blood  of  our  Saviour  by  bread  and  wine,  sub  vtraque  specie,  should  be 
administered,  and  does  not  say  the  sacrament  of  the  Lord's  Supper,  as  the  plaintiff 
had  declared,  which  was  a  new  expression  used  in  the  statute  of  the  1  Elizabeth.  4. 
Further,  that  he  had  not  declared  that  he  was  a  parishioner,  and  that  the  person  had 
notice  ;  for  by  the  canons  which  had  been  published  by  authority  (1  James  I.,  Can. 
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The  next  statute  made  by  the  parliament  was  stat.  1  Edward 
VI. ,  c.  2,  and  this  had  the  Keformation  in  view.  Having  stated 
that  elections  of  bishops  by  conge  d'etire  were  mere  shadows  of 
elections,  and  attended  with  great  delay  and  expense,  and  that 
they  seemed  derogatory  and  prejudicial  to  the  king's  prerogative,  it 
provides  that  they  shall  in  future  be  appointed  by  the  king's  letters- 
patent.  All  process  was  to  be  in  the  king's  name,  but  the  teste 
in  that  of  the  bishop,  except  the  Archbishop  of  Canterbury,  who* 
might  use  his  own  seal. 

Then  follows  stat.  1  Edward  VI.,  c.  12,  which  repeals l  stat.  S 
Kichard  II.,  stat  2,  c.  5,  and  stat.  2  Henry  V,  c.  7,  that  had  been 
made  against  Lollards,  and  had  been  put  in  execution  in  the  lasti 
reign  ;  besides  these,  it  repeals  stat.  25  Henry  VIII. ,  c.  14,  con- 
cerning the  punishment  of  heretics  and  Lollards ;  the  statute  of 
the  six  articles,  31  Henry  VIII.,  c.  14 ;  stat.  34  and  35  Henry 
VIII.,  c.  1,  concerning  the  books  of  the  Old  and  New  Testament 
in  English,  the  printing,  reading,  having,  or  selling  them ;  and 
also  stat.  35  Henry  VIII.,  c.  5,  which  qualifies  the  statutes  of  the 
six  articles.  All  these  statutes  in  particular,  and  every  other  act 
of  parliament  concerning  doctrine  and  matters  of  religion,  were 
thereby  repealed  and  made  void.  By  the  same  act,  there  are 
penalities  inflicted  on  those  who  deny  the  king's  supremacy,  or 
affirm  that  the  bishop  of  Eome,2  or  any  other  person,  is,  or  ought 
to  be,  by  the  laws  of  G-od,  supreme  head  of  the  Church  of  England 
and  Ireland. 

The  last  remains  of  superstitious  establishments  were  destroyed 
by  stat.  1  Edward  VI.,  c.  14,  which  gave  to  the  king  all  chantries, 
colleges,  and  free  chapels  (a)  ;  all  lands  given  for  the  finding  of  a 

21,  22,  27),  it  would  be  an  offence  to  administer  the  communion  to  a  person  not  a 
parishioner.  The  court  avoided  determining  all  the  more  material  and  important 
points,  and  give  judgment  for  the  defendant  on  a  point  extremely  technical,  viz., 
that  it  had  not  been  alleged  that  there  was  a  request  on  the  second  occasion,  and  that 
entire  damages  had  been  given.  But  the  court  did  not  deliver  any  opinion  (says 
the  reporter)  as  to  the  trying  of  the  action  (Olovell  v.  Cardinall,  Siderfin,  34). 

(a)  This  statute  was  in  continuation  of  the  act  of  Henry  (which  was  only  in  force 
during  his  life),  and  that  was  directed,  not  at  endowments  for  masses,  nor  even  masses 
for  the  dead,  for  the  mass  remained  the  established  worship  during  the  whole  of 
his  reign,  and  it  was  always  offered  for  the  living  and  the  dead  (pro  vivis  et  defunctus), 
but  against  the  chantries  or  obits,  as  they  were  called,  which  (as  described  in  the 
previous  volume)  were  endowments  for  prayers  or  masses  to  be  offered  for  the  souls 
of  the  donors  or  founders.  There  were  different  endowments  of  this  kind  :  some 
were  called  colleges,  in  which  the  endowment  was  for  the  support  of  a  number  of 
priests  or  bedesmen  to  offer  such  masses  or  prayers  ;  but  the  essence  of  all  of  them 
was,  that  the  object  of  the  endowment  was  to  secure  a  particular  spiritual  benefit  for' 
the  souls  of  the  donors  or  some  particular  persons.  And  the  scope  of  this  statute, 
as  all  the  cases  upon  it  show,  was  the  same  ;  and  it  was  only  directed  against  such 
endowments.  It  was  never  held  that  endowments  for  the  support  of  divine  service, 
even  though  that  service  was  the  mass,  was  within  the  statute.  Thus,  in  one  of  the 
numerous  cases  on  the  statute,  it  was  said  that  the  statute  made  an  express  difference 
between  land  given  for  the  maintenance  of  an  obit,  and  land  given  for  the  mainten- 
ance of  a  priest  or  of  divine  service,  and  it  was  only  the  former  which  was  forfeited  (Hart 
v.  Brewer,  Cro.  Eliz.,  449).  Otherwise,  it  was  said,  all  the  church  land  in  England 
would  be  forfeited ;  and  if  land  was  given  to  a  priest,  guatenus  a  parish"  priest,  to 
i  Sect.  2.  ''  Sect.  6. 
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priest  for  ever,  or  for  the  maintenance  of  any  anniversary,  obit, 
light  or  lamp  in  any  church  or  chapel,  or  the  like  ;  all  fraternities, 

chant  mass  (i.e.,  generally)  it  was  not  forfeited,  but  only  if  it  was  to  say  mass  for  the 
soul  of  the  donor  or  other  particular  person  (Adams  v.  Lambert,  4  Coke,  113).  All  the 
cases  are  to  the  like  effect.  Where  one  devised  money  to  a  dean  and  chapter  to  the 
intent  to  find  a  chantry  in  their  church  perpetually,  and  an  obit  for  the  soul  of  the 
donor,  and  that  the  chantry  priest  should  have  forty  marks  yearly,  and  the  money 
was  paid,  and  the  king's  licence  given  to  purchase  land  for  the  use,  which  they  did, 
and  made  ordinances  for  the  settling  of  the  service,  and  laid  out  money  yearly  for  the 
maintenance  of  a  priest  and  an  obit,  it  was  held  that  this  was  not  a  chantry,  for  no 
lands  were  given  by  the  founder,  and  the  dean  and  chapter  appointed  no  lands  to  a 
chantry,  but  only  bound  themselves  to  pay  money  to  the  priest  for  the  obit ;  and  in 
cases  where  no  lands  were  given  to  such  superstitious  purposes,  there  would  be, 
it  was  said,  no  forfeiture  (Holloway  v.  Watkins,  Cro.  Jac,  51).  In  all  the  cases  under 
the  statute,  the  essence  of  the  use  was  the  stipulation  for  prayers  for  the  souls  of 
particular  persons.  Thus,  in  one  of  the  earliest,  lands  were  given  to  find  an  obit  in 
such  a  chapel  (appointing  a  certain  sum  for  it),  and  that  the  residue  should  be  em- 
ployed for  the  reparation  of  the  chapel  in  which  the  obit  should  be  celebrated ;  it 
was  adjudged  that  as  the  land  was  given,  the  land  was  forfeited,  an  obit  being  a 
service  for  the  soul  of  a  particular  person  ( Whetstone's  Case,  Duke,  89).  So  where,  in 
the  reign  of  Edward  IV.,  lands  were  given  to  find  a  priest  to  say  divine  service  for 
the  souls  of  certain  persons,  it  was  adjudged  that  the  lands  were  forfeited,  as  the  uses 
were  superstitious  (Colborn  v.  Dale,  4  Coke,  116).  So  where  a  man  devised  land  to 
find  a  priest  (i.e.,  to  say  prayers  for  his  soul),  it  was  held  superstitious  (Adams  v. 
Stakes,  4  Coke,  166).  So  in  another  case  where  the  gift  was  for  a  priest  to  pray  for 
the  souls  of  certain  persons  (Tate's  Case,  4  Coke,  113).  So  where,  in  the  reign  of 
Henry  VII.,  a  gift  was  to  the  intent  that  the  feoffees  should  take  the  profits  and 
therewith  find  a  priest  to  say  mass  for  the  souls  of  the  donor  and  his  friends,  for  a 
certain  term  of  years,  and  at  the  end  of  the  term  sell  the  lands,  and  with  the  money 
find  a  priest  to  chant  for  the  souls ;  and  the  priest  had  been  found  from  the  time  of 
Henry  VII.  until  the  time  of  the  statute,  and  the  lands  were  seized  by  Queen  Elizabeth 
under  the  statute  (Wilkham  v.  Wood,  Duke,  93),  And,  it  is  to  be  observed,  that  unless 
the  lands  were  given  with  the  object  of  finding  a  priest  for  the  specific  purpose  of 
offering  divine  services  for  the  souls  of  the  donors,  the  gift  would  not  be  void,  although 
there  might  be  a  direction  to  pray  for  the  donor ;  for  otherwise,  all  the  colleges  at 
Oxford  or  Cambridge  would  be  confiscated,  as  the  statutes  all  require  that  the  founders 
should  be  prayed  for.  The  statute  only  applied  if  the  object  was  to  find  the  priest. 
In  the  11th  year  of  Henry  VI.,  a  gift  was  made  to  the  intent  to  find  a  chaplain  ad 
divina  celebromda,  until  the  feoffor,  or  bis  heirs,  should  procure  a  foundation,  and 
there  was  no  employment,  until  the  3d  year  of  Edward  VI.  ;  and  therefore,  in  the 
time  of  Queen  Elizabeth,  one  purchased  the  land  as  a  concealment.  Afterwards 
commissioners  of  charitable  uses  decreed  the  land  away  from  him  ;  but  the  decree 
was  set  aside  by  the  Lord  Chancellor,  because  the  use,  limited  to  find  a  chaplain  ad 
divina  celebranda,  was  no '  use  within  the  statute  ;  but  the  chancellor  decreed  the 
land  to  the  first  use ;  for  a  gift  quidam  capellano,  ad  divina  celebranda  in  a  certain 
church  or  chapel,  is  no  superstitious  use  within  the  statute  1  Edward  VI.  ;  and  so 
Was  the  opinion  of  the  judges  ;  and  the  reason  was,  because  that  is  the  general  case  of 
all  parsons  in  England  ;  and  the  commissioners  of  the  use,  where  only  for  a  chaplain, 
might  decree  it  to  a  preacher  (Duke's  Charitable  Uses,  154).  Thus,  in  the  reign  of 
James  I.,  it  was  held,  that  if  a  charitable  use  could  be  separated  from  the  supersti- 
tions,' it  should  be  held  good.  And  so  it  was  held  that  if  there  was  a  limitation  of 
lands,  rents,  &c,  to  keep  and  maintain  an  obit  or  anniversary  for  the  souls  of  such 
and  such  persons,  and  all  Christian  souls,  or  the  like,  and  that  so  much  out  of  the 
land  shall  be  spent  yearly  about  it,  but  all  the  rest  of  the  profits  shall  go  to  the 
repair  of  the  highways,  or  such  like  uses,  this  is  a  good  charitable  use  for  all  the 
overplus  (Adams  v.  Lambert,  4  Coke,  104).  And  in  a  learned  work  already  cited  upon 
charitable  uses,  the  substance  of  the  cases  upon  this  subject  is  thus  stated :  "  If 
lands,  rents,  or  manors,  &c,  are  assigned,  to  have  continuance  for  ever,  or  for  a  time 
only,  towards  or  for  the  maintenance  of  a  stipendiary  priest,  or  for  the  maintenance 
of  an  anniversary  or-  obit,  or  of  any  light  or  lamp  in  any  church  or  chapel,  or  any 
like  intent,  these,  and  such  like  gifts  and  dispositions  as  these,  are  not  to  be 
accounted  charitable  uses,  but  superstitious  uses  within  the  province  of  this  statute ; 
and  what  is  disposed  and  settled  in  any  such  course  is  forfeited  and  given  to  the 
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brotherhoods,  and  guilds  (except  those  for  mysteries  and  crafts), 
with  all  their  lands  and  possessions.     There  are  several  exceptions 

king.  And  therefore,  if  any  time  heretofore  any  such  thing  hath  been  given,  or 
shall  hereafter  be  given,  by  any  man  at  his  last  will,  at  his  death,  or  by  act  executed 
in  his  life-time,  to  any  person,  sole  or  corporate,  for  life  or  year,  to  the  intent  or 
upon  condition  to  find  a  chaplain,  and  have  the  service  of  a  priest  to  say  mass,  or  to 
have  a  priest  or  other  man  to  pray  for  the  soul  of  any  dead  man  in  such  a  church  or 
other  place,  or  to  have  or  maintain  perpetual  obits,  &c,  to  be  used  at  certain  times, 
to  help  to  save  the  souls  of  men  out  of  the  supposed  purgatory,  these  and  such  like 
uses  are  not  charitable,  but  are  looked  upon  and  accounted  in  law  as  superstitious 
uses ;  and  therefore  all  these,  and  such  like  uses,  are  void,  and  the  lands  so  given 
to  such  superstitious  uses  are,  by  other  statutes,  given  to  the  king ;  yet  so,  that  if 
there  be  any  charitable  use  intermixed  with  the  superstitious  use,  and  that  can  be 
distinguished,  then  the  king  shall  have  only  so  much  as  is  given  to  the  super- 
stitious use,  and  not  that  which  is  given  to  the  charitable  use  also  (Adams  and 
Lambert's  Case,  4  Coke,  104;  Holloway  v.  WatUns,  2  Cro.  Jac.,  51).  Thus,  if 
£20  a-year  were  given,  to  find  a  priest  with  £10  of  it,  and  that  the  rest  should 
be  for  the  poor,  the  king  should  only  have  the  £10  ;  but  if  it  were  for  finding 
of  a  priest  and  maintenance  of  poor  men,  without  saying  how  much  the  priest 
should  have,  the  king  should  have  all  (Duke's  CliarittMe  Uses,  59).  If  land 
of  £20  a  year  be  given  for  finding  a  Balary,  for  a  priest  £10  of  it,  and  there 
is  also  another  good  use  limited  with  it,  there  the  king  will  have  but  £10,  although 
the  other  necessaries  are  to  be  found  for  the  priest,  for  a  good  use  uncertain  shall  be 
preferred  before  a  superstitious  uncertain  use  ;  but  if  nothing  uncertain  be  limited 
to  the  priest,  all  the  land  will  go  to  the  king.  If  land  be  given  to  find  a  priest,  the 
king  will  have  it ;  but  if  a  priest  have  but  a  stipend  out  of  the  land,  the  king  shall 
have  but  the  stipend.  When  a  certain  sum  is  limited  to  a  priest,  and  other  good  uses 
are  also  limited  which  depend  upon  the  superstitious  use,  all  in. this  ease  is  given  to 
the  king.  If  all  the  uses  be  superstitious,  of  what  certainty  soever  they  are,  the  whole 
land  is  given  to  the  king ;  otherwise  it  is  if  there  be  any  good  use  (Ibid.)  The 
learned  author  added,  that  "  prayer  for  the  dead,  out  of  as  well  as  in  a  church  or 
chapel,  may  make  the  use  superstitious"  (Ibid.)  But  this  is  decidedly  erroneous, 
unless  it  is  to  be  understood  (as  perhaps  it  is)  of  such  prayers  for  the  dead  as  were 
within  the  scope  of  the  statute,  i.e ,  prayers  or  divine  services  specially  bargained  for, 
so  to  speak,  by  the  terms  of  the  gift,  for  the  benefit  of  the  souls  of  the  donors  or  of 
particular  persons  designated  by  him.  There  is  nothing  in  the  statute,  nor  in  its 
scope,  its  provision,  or  its  spirit,  against  gifts  or  endowments  for  the  souls  of  the  dead 
generally.  This  can  be  shown  conclusively  thus :  that  at  the  time  the  former  statute 
on  the  subject  passed,  the  mass  was  still  the  established  worship  of  the  country,  and 
every  mass  is  a  mass  for  the  dead,  as  it  is  expressly  offered  pro  vivis  et  deftmctis  ;  and 
the  only  difference  between  an  ordinary  mass  and  one  for  the  dead  is,  that  in  the 
latter,  the  mass  is  directed  to  the  benefit  of  the  souls  of  the  dead,  the  other  generally 
or  particularly  by  virtue  of  the  particular  intention  of  the  celebrant.  And  such 
masses  for  the  dead  continued  to  be  offered,  and  are  provided  for  by  Henry's  will. 
It  is  impossible,  therefore,  that  masses  for  the  dead  generally  could  be  deemed  to  be 
within  these  statutes;  and  the  same  thing  is  probable  in  another  way.  For  in  our 
own  time,  and  upon  the  second  Prayer-book  of  Edward  VI.,  or  one  substantially  the 
same,  it  has  been  held  that  there  is  nothing  even  in  the  rules  or  formularies  of  the 
church  of  England  against  prayers  for  the  dead.  This  being  so,  it  is  manifest  that 
it  could  not  be  that  gifts  merely  for  prayers  or  masses  for  the  dead  generally  could  be 
deemed  illegal  within  the  scope  of  the  statute.  It  must  have  been  the  bargaining  for 
the  benefit  of  such  masses  for  the  souls  of  the  donors,  and  the  notion  that  by  such 
bargaining  the  benefit  could  be  obtained,  which  made  the  gifts  "superstitious" 
within  the  meaning  of  the  statute.  It  was  not  until  a  considerable  time  after  this 
statute  that  the  mass  was  proscribed  and  its  celebration  rendered  illegal;  and  as 
this  statute  confiscated  existing  endowments  which  had  been  made  under  the  same 
form  of  the  law,  it  was,  as  regards  those,  penal  in  its  nature,  and  not  to  be  extended 
by  construction,  and  it  has  been  seen  it  was  not  extended  to  confiscate  existing 
endowments  merely  for  the  maintenance  of  the  mass.  The  learned  Lingard 
observes  upon  this  act :  "  Our  lawyers  teach  that  by  the  statute  passed  on  this  occa- 
sion lands  and  goods  subsequently  given  to  superstitious  uses  are  forfeited  to  the 
king;  yet  the  operation  of  the  statute  is  expressly  limited  to  lands  and  goods  belong- 
ing to  colleges  and  chantries  which  existed  within  the  last  five  years,  or  given  for 
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in  this  act  which  have  saved  some  of  the  least  objectionable  of 
these  institutions  (stripped,  however,  of  their  superstitions),  and 
such  as  were  only  included  in  the  expressions  of  the  act,  but  not  in 
its  design,  as  the  universities  and  colleges  for  learning  and  piety. 

This  is  followed  by  stat.  2  and  3  Edward  VI.,  c.  1,  for  the 
uniformity  of  service,  and  administration"  of  the  sacraments.     This 

anniversaries  and  obits  kept  or  maintained  within  the  five  years  next  before  the  said 
first  day  of  the  parliament  (stat.  of  25,  26).    There  is  nothing  in  the  act 

to  make  it  forfeiture "  (LingaraVs  Hist.  Eng.,  vol.  v.,  c.  i).  That  is  so  no  doubt,  so 
far  as  regards  the  terms  of  the  statute,  and  as  a  general  rule  or  principle  a  penal 
law  is  never  extended  beyond  its  express  terms ;  and  the  passing  of  the  second 
statute  is  itself  an  instance  of  it,  for  but  for  that  principle  the  former  act  might  as 
well  have  been  extended  by  construction  to  include  all  ■  such  endowments  as  came 
within  the  scope  of  its  object,  which  no  doubt  was  the  suppression  of  all  such  endow- 
ments, yet  a  second  statute  was  deemed  necessary  to  confiscate  all  which  had  not  been 
confiscated  under  the  first.  But  the  reason  for  the  second  statute  was,  that  the  first 
was  expressly  limited  to  take  effect  only  during  the  late  king's  life;  and  the  reason 
for  the  extension  of  the  operation  of  the  second  act  backwards  for  five  years  was, 
that  ordinarily  a  statute,  especially  if  penal,  is  prospective ;  and  as  there  had  been 
an  act  in  force  down  to  the  end  of  the  late  king's  reign,  it  was  probably  thought 
that,  but  for  an  express  provision  for  a  retrospective  operation  of  the  second 
statute,  it  would  not  be  so  construed.  As  regards  its  having,  however,  been  con- 
strued ever  after  as  rendering  illegal  all  subsequent  endowments  of  the  same 
nature,  it  is  to  be  observed  that  it  had  escaped  the  attention  of  the  learned 
historian,  that  as  regards  such  endowments,  they  were  probably,  on  more  grounds 
than  one,  and  certainly  on  one,  entirely  illegal.  In  the  most  usual  class  of  cases, 
when  the  endowments  were  out  of  land,  they  would  be  clearly  contrary  to  the 
statutes  of  mortmain.  The  old  endowments,  as  already  has  been  shown  in  a  former 
volume,  required  the  licence  of  the  crown  to  make  them  legal ;  and  without  such 
licences  (which,  of  course,  were  no  longer  obtainable),  they  were  clearly  illegal. 
And  even  when  the  endowments  were  not  out  of  land,  they  would  probably  be  con- 
trary to  public  policy,  extending  to  perpetuity;  and  also  upon  another  ground,  that 
they  were  in  the  nature  of  pecuniary  bargains  or  conditions  for  a  personal  spiritual 
benefit,  which,  to  say  the  least,  would  savour  strongly  of  simony,  and  lead  to  great 
danger  of  abuse.  For  the  essence  of  these  endowments  was,  as  has  been  seen,  that 
the  masses  should  be  offered  for  the  benefit  of  the  souls  of  the  donors,  so  that  in 
effect  the  donors  secured  money  in  perpetuity  for  spiritual  benefits  to  themselves. 
And  the  canon  law,  in  this  respect,  followed  by  the  common  law,  considered  the 
payment  of  money  for  the  procuring  of  a,  spiritual  benefit  as  simony,  unless  when 
custom  sanctioned  some  small  and  necessary  payment ;  and  hence  the  canon  law 
had  always  based  the  lawfulness  of  these  payments  for  masses  on  the  necessity  of 
their  pro  sustentatwne  ;  whence  it  would  follow  that,  beyond  what  was  thus  necessary 
they  would  not  be  lawful.  And  on  the  same  principle,  payments  for  sacraments, 
as  baptism  or  matrimony,  were  only  sanctioned,  either  by  common  law  or  canon 
law,  to  the  extent  to  which  custom  had  allowed  them,  which  was  always  to  some 
such  small  amount  as  would  preclude  the  possibility  of  a  corrupt  motive  in  the 
administration  of  the  sacrament.  It  is  obvious  that  to  the  extent  to  which  these 
endowments  went  beyond  such  limit,  they  would,  to  say  the  least,  be  in  danger 
of  the  mischief  of  simony,  and  even  when  they  did  not  exceed  that  limit  they  would 
be  still  open  to  serious  objection  on  another  ground  of  public  policy,  which  is  often 
suggested  in  the  cases  on  the  subject  in  the  Year-books,  viz.,  that  they  tended  to 
keep  up  a  distinct  order  or  class  of  priests  without  parochial  duties,  and  without  any 
duties  at  all  beyond  the  daily  duty  of  offering  the  stipulated  masses,  and  who  there- 
fore would  be  in  great  danger  of  idleness  and  its  attendant  vices.  That  this  act  had 
been  observed  in  Catholic  times,  and  during  the  whole  period  of  the  existence  of  these 
endowments,  is  manifest  from  the  contemptuous  course  often  adopted  towards  the 
chantry  priests,  of  attempting  to  prosecute  them  under  the  statute  of  labourers,  and 
the  sarcastic  tone  in  which  this  attempt  was  answered  by  the  observation  that  they 
were  not  like  the  parochial  clergy,  who  really  had  work  to  do,  as  in  visiting  the  sick, 
instructing  their  flocks,  and  the  like  (Year-book,  50  Edw.  III.,  fol.  13).  And  it  is 
probable  that  few  things  had  more  tended  to  bring  the  old  religion  into  disrepute 
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act  states  that  there  had  been  for  a  long  time  divers  forms  of  com- 
mon prayer,  as  the  use  of  Sarum,  of  York,  of  Bangor,  and  of  Lin- 
coln ;  and  besides  these,  many  more  forms  had  of  late  been  used, 
as  well  in  morning  and  evening  prayer  as  in  the  communion,  com- 
monly called  the  mass  ;  that  the  king  had  endeavoured  in  vain  to 
prevent  other  innovations   of  this   kind  (a),   and  therefore   had 

than  the  ahuaes  of  these  endowments  and  their  tendency  to  foster  an  idle,  corrupt, 
and  dissolute  order  of  priests,  who  had  a  constant  pecuniary  temptation  to  offer 
divine  services  from  sordid  motives,  and  whose  conduct  and  character,  thus  debased 
and  degraded,  would  tend  to  cast  odium  upon  the  ancient  faith  and  worship.  Thus, 
therefore,  there  were  reasons  of  public  policy  for  regarding  these  endowments  as 
illegal  for  the  future,  independent  of  any  statute,  though  of  course  recognised  and 
confirmed  by  a  statute  which  abolished  all  such  endowments  as  then  existed.  And 
although,  as  regarded  such  endowments  as  existed,  and  had  been  erected  with  the 
licence  of  the  crown  and  under  the  sanction  of  the  letter  of  the  law,  it  would  be 
necessary  to  have  a  statute  expressly  to  confiscate  them,  and  such  statute  would  have 
the  character  of  a  penal  law,  it  would  not  be  so  of  future  endowments  of  the  same 
character  ;  and  therefore  the  courts  have  ever  since  this  statute  held  such  endow- 
ments illegal.  It  would,  however,  be  a  great  error  to  suppose  that  this  statute 
rendered  endowments  for  masses  illegal,  for  that  was  only  the  Catholic  worship, 
which  remained  legal  until  after  this  statute.  And  although  it  may  sometimes  have 
been  supposed  that  it  was  this  statute  which  rendered  endowments  for  masses  illegal, 
that  was  a  complete  mistake  ;  and  the  illegality  must  be  ascribed  either  to  the  sub- 
sequent statutes  proscribing  the  mass  and  making  the  celebration  of  it  penal,  or  to 
the  fact  that  endowments  for  masses  were  almost  always  associated  with  some  express 
or  implied  stipulation  for  the  personal  benefit  of  the  donors.  It  was  this  sort  of 
bargain,  condition,  or  stipulation  which  formed  the  mischief  or  art  of  these  endow- 
ments, and  it  must  be  carefully  kept  in  mind  that  the  statute  was  not  directed 
against  endowments  for  the  support  of  the  Catholic  worship,  that  is,  the  mass,  but 
only  against  endowments  for  the  offering  of  masses  for  the  souls  of  the  donors  or 
other  particular  persons  for  whose  sake  the  benefit  was  bargained  or  stipulated  for. 
In  the  reign  of  Elizabeth  a  case  arose  in  which  it  was  said  that  the  intent  of  the 
statute  was  not  to  give  to  the  crown  all  land  given  for  maintenance  of  persons 
appointed  to  pray  for  souls,  for  if  so,  then  all  the  lands  of  parsons,  of  churches, 
deans,  and  chapters,  and  such  like,  should  be  given  to  the  crown,  which  never  had 
been  admitted  by  the  judges  who  had  expounded  the  statute  from  the  time  of  its 
making.  And  the  reason  was  because  the  principal  purpose  of  the  gifts  to  such 
persons  was  their  proper  support,  and  not  the  superstitious  use,  although  they  should 
be  desired  to  offer  prayers  for  the  souls  of  the  dead,  as  was  esteemed  the  charitable 
course  in  that  age.  Therefore  it  was  said,  where  the  land  was  given  merely  with  a 
declaration  that  a  certain  portion  of  the  profits  should  be  given  for  the  superstitious 
use,  only  that  portion  should  go  to  the  crown,  and  not  the  rest,  nor  the  land  (Cage  of 
the  Skinners'  Corrvpcmy,  Moore's  Reps.,  130).  It  was  held  in  the  case  of  the  college 
of  Maidstone  that  it  was  to  be  taken  to  have  been  given  to  the  crown  by  the  act  of 
Edward  VI.,  and  not  by  that  of  Henry  VIII.,  as  the  later  statute  governed  it. 

(a)  The  first  step  taken  was  by  issuing  injunctions  under  the  royal  authority 
(Wilkins,  iv.,  11,  14 ;  17  Collier,  11)  regarding  matter  of  religious  doctrine  and  wor- 
ship, which  were  enforced  by  a  royal  visitation  by  royal  commissioners.  It  should 
seem  that,  under  the  statutes  of  Henry  VIII.  establishing  the  royal  supremacy,  this 
was  legal,  and  therefore  that  the  injunctions  had  a  lawful  and  binding  force  and 
authority  by  virtue  of  those  statutes  ;  for  to  establish  the  royal  supremacy,  and  yet 
not  sanction  its  exercise,  would  indeed  have  been  idle.  And  it  should  seem  that  this 
supremacy  exists  in  its  fullest  sense  and  to  the  fullest  extent,  except  so  far  as  it  may 
be  restrained  by  any  subsequent  statutes,  as,  for  instance,  those  establishing  the 
Prayer-books.  The  theory  on  which  these  injunctions  were  issued  was  clearly  that 
the  royal  supremacy  gave  the  sovereign  an  authority  in  spiritual  matters  paramount 
to  that  of  the  bishop ;  for  when  the  commissioners  arrived  in  a  diocese,  the  exercise 
of  spiritual  authority  by  any  other  person  ceased.  Hitherto  it  had  been  deemed  that 
the  rites  and  ceremonies  of  the  church  were  matters  entirely  for  ecclesiastical  cog- 
nisance and  control.  "  The  power  of  the  Privy  Council,"  says  Bishop  Burnet,  "  had 
been  much  exalted  in  King  Henry's  time  by  act  of  parliament;  and  one  proviso  in 
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appointed  the  Archbishop  of  Canterbury  and  other  bishops  to  draw- 
one  convenient  and  meet  order  of  prayer  and  administration  of  the 
sacraments,  to  be  used  all  over  England  and  Wales,  which  they 
had  now  performed  in  a  bo6k  intitled  "  The  Book  of  the  Common 
Prayer  and  Administration  of  the  Sacraments,  and  other  Rites  and 
Ceremonies  of  the  Church,  after  the  Use  of  the  Church  of  Eng- 
land "(a);  wherefore  it  was  enacted,  that  every  minister  in  cathe- 
drals, parish  churches,  and  other  places,  should  be  bound  to  say 

it  was,  that  the  king's  council  should  have  the  same  authority  when  he  was  under 
age  that  he  himself  had  at  full  age.  So  it  was  resolved  to  begin  with  a  general  visita- 
tion of  all  England,  which  was  divided  into  six  districts  ;  and  two  gentlemen,  a 
civilian  or  divine,  and  a  register,  were  appointed  for  every  one  of  them  ;  but  before 
they  were  sent  out,  there  was  a  letter  written  to  all  the  bishops,  giving  them  notice 
of  it,  and  suspending  their  jurisdiction  while  it  lasted.  .  .  .  In  this  new  direction 
order  was  given  to  repeat  the  king's  title  of  supreme  head"  (Burnet's  History  of  the 
Reformation,  vol.  i.,  book  2).  So  it  is  plain  that  the  issuing  of  these  injunctions  was 
considered  an  exercise  of  the  royal  supremacy,  and  is  therefore  of  great  interest,  as 
the  first  direct  exercise  of  it  in  the  alteration  and  regulation  of  worship.  Nor  can 
there  be  any  doubt  that,  but  for  the  subsequent  statutes  establishing  a  certain  order 
of  prayer  and  worship  in  the  church  of  England,  it  would  be  in  the  power  of  the 
crown,  in  the  exercise  of  its  supremacy  under  the  statutes  of  Henry  VIII.,  to  direct 
any  alterations  therein.  The  frequent  exercise  of  this  authority  in  commanding 
forms  of  prayer  to  be  used  in  churches  on  particular  occasions  is  a  proof  of  this,  the 
statutes  only  applying  to  ordinary  worship;  and  the  royal  authority  remaining 
supreme  in  any  cases  not  restrained  by  the  statutes.  On  the  other  hand,  the  present 
and  the  subsequent  Prayer  books,  both  being  by  authority  of  parliament,  could 
supersede  any  ordinances  established  merely  by  royal  authority,  as  the  injunctions 
issued  in  the  1  Edward  VI.,  already  alluded  to.  On  the  same  principle,  the  second 
of  these  acts,  coupled  with  those  of  Elizabeth  and  Charles  II.,  clearly  supersede  the 
former  in  anything  inconsistent  therewith.  This  has  been  repeatedly  affirmed  by 
the  judicial  committee  of  the  Privy  Council  in  the  many  cases  which  have  arisen  on 
the  subject  (Westerton  v.  Liddell,  Moore,  176-184  ;  and.  Parker  v.  Leach,  2  Moore, 
N.  S.,  199).  Their  lordships  were  clearly  of  opinion  that  the  injunction  in  question, 
so  far  as  it  could  be  taken  to  authorise  the  use  of  lights  as  a  ceremony  or  ceremonial 
act,  was  abrogated  or  repealed  by  the  act  1  Elizabeth,  c.  ii.,  particularly  by  section 
27,  and  by  the  present  Prayer-book  and  act  of  uniformity,  and  that  the  use  of 
lighted  candles,  viewed  as  a  ceremony  or  ceremonial  act,  can  derive  no  warrant  from 
that  injunction  (Martin  v.  Maconochie,  coram  Privy  Council,  1868-9).  The  statutes 
on  this  subject  are,  it  was  held  in  that  case,  decisive  and  conclusive  in  all  questions 
of  worship  or  faith,  and  nothing  can  be  regarded  as  of  authority  but  what  is  recog- 
nised or  prescribed  by  the  statutes.  The  subsequent  acts  of  Elizabeth  and  Charles 
are  based  upon  the  present. 

(a)  This  was  the  act  of  2  and  3  Edward  VI.,  it  giving  parliamentary  authority  to 
the  first  Prayer-book  of  Edward  VI.,  the  title  of  which,  it  will  be  observed,  included 
"  ceremonies,"  as  well  as  "  forms  of  prayer  or  rites,"  so  that  the  act  seems  to  have 
applied  that  parliamentary  authority  to  the  rubric,  or  directions  as  to  ceremonies, 
not  less  than  to  the  prayers.  This  Prayer-book  was  indeed  superseded  by  one  estab- 
lished under  the  same  authority  by  the  act  5  and  6  Edward  VI.,  and  called  the 
Second  Prayer-book  of  Edward  VI.  But  then  the  present  act  remained  of  import- 
ance ;  because,  by  the  rubric  in  that  second  act,  it  was  provided  that  such  ornaments 
of  the  church  and  of  the  ministers  thereof,  at  all  times  of  their  ministrations,  shall 
be  retained  to  be  in  use  as  were  in  the  Church  of  England  by  the  authority  of  parlia- 
ment in  the  second  year  of  Edward  VI.,  which  has  lately  been  construed  on  the 
highest  authority  to  mean  the  statute  2  and  3  Edward  VI.,  above  mentioned.  As 
regarded  other  matters,  indeed — that  is,  forms  and  ceremonies,  the  second  Prayer- 
book  would  be  the  governing  authority.  And  it  is  not  immaterial  to  observe,  that 
whereas  in  the  first  Prayer-hook  of  King  Edward  VI.  there  was  contained  at  the 
end  a  rubric  in  these  wordB  : — "  As  touching  kneeling,  crossing,  holding  up  of  hands, 
knocking  upon  the  breast,  and  other  jestures,  they  may  be  used  or  left,  as  every  man's 
devotion  serveth,  without  blame;"  this  rubric  was  in  the  second  Prayer-book  of  Ed- 
ward VI.,  and  in  all  the  subsequent  Prayer-books  omitted. 
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and  use  the  matins  and  even-song,  celebration  of  the  Lord's  Supper, 
commonly  called  the  mass,  and  administration  of  each  of  the  sacra- 
ments, and  all  their  common  and  open  prayer,  in  such  order  and 
form  as  is  mentioned  in  the  aforesaid  book,  and  not  otherwise,  under 
certain  penalties,  which  we  shall  hereafter  mention. 

That  the  clergy  might  be  relieved  from  the  restraint  which  had 
been  imposed  on  them  by  the  Komish  church,  in  violation  of  the 
first  command  given  by  heaven  to  mankind,  it  is  declared  by  stat. 
2  and  3  Edward  VI.,  c.  21,  that  all  laws,  canons,  constitutions,  and 
ordinances  which  forbid  marriage  to  any  ecclesiastical  or  spiritual 
persons,  who  by  God's  law  may  lawfully  marry,  shall  be  void ;  and 
to  compel  the  performance  of  marriage,  where  engagements  had 
been  made,  the  stat.  32  Henry  VIII.,  c.  38  (only  as  far  as  con- 
cerned pre-contracts),  was  repealed  by  stat.  2  and  3  Edward  VI.,  c. 
23(a),  and  the  ecclesiastical  judge  is  thereby  authorised  to  give 
sentence  for  solemnisation  of  marriage  upon  a  pre-contract,  as 
before  that  act. 

(a)  The  statute  of  Henry  VIII.  only  referred  to  contracts  per  verba  de  futuro,  the 
object  being  to  give  validity  to  marriages  regularly  performed  in  virtue  of  any  pre- 
contract ;  but  taken  in  the  most  extensive  signification,  that  statute  leaves  open  the 
question  as  to  cases  where  such  pre-contract  had  been  consummated.  It  should  seem 
that  a  contract  per  verba  de  prcesenti  would  not  be  within  that  act,  which  only  refers 
to  contracts  de  futuro.  Hence  the  present  statute,  2  and  3  Edward  VI.,  c.  xxii.,  re- 
pealing that  act,  left  the  law  as  it  was  before.  It  is  to  be  observed  that  the  form  of 
words  of  marriage  found  in  the  ritual  of  the  Church  of  England,  as  'established  by 
the  authority  of  parliament  in  the  2  and  3  Edward  \l.,  c.  i.,  is  a  form  of  words  of 
present  contract,  and  was  not  then  for  the  first  time  made,  but  in  part  altered  and 
in  part  retained  from  the  former  rituals,  which  had  been  handed  down  from  the 
greatest  antiquity,  as  appeared  from  the  canon  of  the  Council  of  Trent  on  the  sub- 
ject (supra,  v.  ii.,  c.  i.)  The  law  on  the  general  subject  was  the  same  as  before  that  of 
Henry  VIII.  That  the  law  drew  a  distinction  between  mere  contract  for  a  marriage 
and  its  actual  celebration  or  completion,  whether  by  consummation  or  solemnisation, 
is  indeed  manifest,  and  may  be  illustrated  by  many  cases.  Thus  in  the  reign  of 
Elizabeth  this  case  occurred  : — A  man  and  woman  contracted  matrimony  per  verba 
de  prmsenti,  and  afterwards  she  took  another  to  husband,  and  cohabited  with  him, 
and  the  first  sued  her  in  the  spiritual  court,  and  sentence  was  pronounced  that  she 
did  marry  the  first :  "  Quod  prsedicta  Agnes  subiret  matrimonium  cum  prsefato  B. 
et  insuper  pronuntiatum  decretum  et  declaratum  fuit  dictum  matrimonium  fore 
nullum,"  &c,  which  marriage  took  place,  and  they  had  issue,  who  were  held  legiti- 
mate (Benting  v.  Leapingwell,  4  Coke,  29 ;  Moore,  169).  There  it  was  recognised  in 
the  court  of  law  that  pre-contract  was  a  bar  to  a  marriage,  that  a  spiritual  court 
could  decree  the  celebration  of  the  marriage  first  contracted,  and  that  the  issue  of 
such  marriage  would  be  legitimate.  There  can  be  no  doubt  that  after  these  statutes, 
though  the  jurisdiction  in  matters  of  matrimony  still  continued  in  the  ecclesiastical 
courts  (so  far  as  it  had  been  so  before,  that  is,  as  to  the  lawfulness  of  the  marriage 
by  the  spiritual  law  or  the  law  of  the  church),  these  courts  were  held  bound  by  the 
canon  law,  as  allowed  by  the  laws  of  the  realm.  Thus,  as  Lord  Coke  laid  down,  "As 
in  temporal  matters  the  king,  by  the  mouths  of  the  judges  in  his  courts  of  justice, 
doth  judge  and  determine  the  same  by  the  temporal  laws  of  England,  so  in  cases 
ecclesiastical  and  spiritual,  as,  namely  "  (enumerating  among  others,  matrimony),  "the 
same  are  to  be  determined  and  decided  by  the  king's  ecclesiastical  law  of  this  realm ; 
and  albeit  the  kings  of  England  derived  their  ecclesiastical  laws  from  others,  yet 
so  many  as  were  approved  and  allowed  were,  by  and  with  a  general  consent,  aptly  and 
rightly  called  the  king's  ecclesiastical  laws"  (Cardross  Case,  5  Coke's  Reps.,  1).  In  a 
subsequent  case  which  came  before  the  common-law  court  upon  a  motion  for  a  pro- 
hibition, upon  a  suggestion  that  the  contract  was  in  fact  per  verba  de  futuro,  for  which 
the  party  would  have  a  remedy  at  common  law,  the  caBe  was  disposed  of  by  the 
court,  and  the  prohibition  was  refused,  upon  the  ground  that  the  spiritual  courts  have 
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The  foregoing  laws  were  rather  intended  to  institute  and  build 
up  than  to  destroy  ;  but  such  steps  having  been  taken,  the  Keform- 
ation  was  pushed  on  with  more  vigour,  and  a  sort  of  persecution 
was  begun  against  the  old  superstition.  It  was  enacted  by  stat. 
3  and  4  Edward  VI.,  c.  10,  that  since  the  common  prayer  had 
been  set  forth,  containing  nothing  but  the  pure  word  of  G-od,  the 
corrupt,  vain,  untrue,  and  superstitious  services  should  be  dis- 
used ;  and  therefore  all  antiphoners,  missals,  grailes,  processionals, 
manuals,  legends,  pies,  portuasses,  primers,  in  Latin  or  English, 
couchers,  journals,  ordinals,  and  all  other  books,  should  from  thence- 
forth be  abolished ;  all  persons  and  bodies  corporate  having  any 
such  books  or  images  taken  out  of  churches  or  chapels,  were  to 
destroy  such  images,  and  deliver  such  books  to  the  bishop  or  his 
commissary  within  three  months  to  be  destroyed ;  and  persons 
who  omitted  so  to  do  were  to  forfeit  for  every  book  20s.  for  the  first 
offence,  £4  for  the  second,  and,  for  the  third,  imprisonment  at 
the  king's  will.  And  for  putting  to  utter  oblivion,  as  the  statute 
says,  the  usurped  authority  of  the  see  of  Eome,  as  well  as  for  the 
necessary  administration  of  justice,  the  king  was  empowered,  in 
like  manner  as  Henry  VIII.  had  been,  by  stat.  3  and  4  Edward 
VI.,  c.  11,  during  three  years  to  appoint  thirty-two  persons  to 
examine  the  ecclesiastical  laws  and  reform  them  ;  and  by  the  same 
statute,  c.  12,  to  appoint  six  prelates  and  six  other  persons  to  draw 
up  a  form  and  manner  of  making  and  consecrating  archbishops, 
bishops,  priests,  deacons,  and  other  ministers  of  the  church. 

The  execution  of  these  two  commissions  took  up  the  attention 
of  the  reformers,  and  some  were  employed  in  altering  the  Common 
Prayer-book,  where  exceptions  had  been  made  to  it,  or  was  other- 
wise thought  convenient  to  amend  or  enlarge  it  (a).     After  this 

jurisdiction  of  all  matrimonial  causes  whatever,  and  that  there  was  no  reason  to  pro- 
hibit them,  because  this  may  be  a  future  contract,  for  breach  of  which  an  action  would 
lie  (Jessan  v.  Collins,  2  Salk.,  437  ;  6  Mor.,  155).  And  there  Holt,  C.  J.,  said,  "  A  mar- 
riage per  verba  de  prcesenti  was  a  marriage  which  it  has  never  been  disputed  would  be 
correct,  according  to  the  canon  law ;  and  that  law  had  never  been  interfered  with 
by  the  common  law,  except  so  far  as  it  might  affect  questions  of  temporal  right  and 
property.  So  Lord  Hale  laid  it  down  :  "  The  rule  by  which  these  courts  proceed  is 
the  canon  law,  but  not  in  its  full  latitude,  and  only  so  far  as  it  stands  unconnected 
either  by  contrary  acts  of  parliament  or  the  common  law  and  custom  of  England, 
for  there  are  divers  canons  made  in  ancient  times,  and  decretals  of  popes  that  never 
were  admitted  here  in  England"  (Sale's  Hist.  C.  L.,  2).  After  the  time  of  Lord 
Hales  a  case  arose  in  which  a  man  and  his  wife  were  members  of  a  dissenting  sect, 
and  were  married  by  one  of  their  ministers,  using  the  form  of  the  Common  Prayer, 
except  the  ring,  the  minister  being  a  mere  layman,  and  not  in  orders,  and  the  wife 
dying,  the  husband  took  out  administration  to  her  effects,  which  was  repealed ;  and 
the  court  of  delegates  affirmed  the  repeal,  on  the  ground  that  the  husband,  demand- 
ing a  right  due  to  him  as  husband  by  the  ecclesiastical  law,  must  prove  himself  a 
husband  by  the  ecclesiastical  law  (Haydon  v.  Guild,  1  Salic.  119). 

(a)  This  was  the  act  authorising  the  second  Prayer-book  of  Edward  VI.,  which  of 
course  superseded  the  first  act,  except  so  far  as  the  former  was  referred  to  and  pre- 
served. It  was  referred  to  and  preserved  as  to  ornaments,  but  not  as  to  rites,  ceremonies, 
or  forms  of  prayer.  As  to  these,  the  well-known  principle,  that  later  statutes  abrogate 
prior  ones  must  prevail.  And  of  course  the  force  of  statutes  must  prevail  over  mere 
ordinances  of  the  crown,  aB  the  injunctions  of  Edward  VI.,  already  alluded  to.  Rubrics 
contained  in  the  first  Prayer-book  of  Edward  VI.  are  omitted  in  the  second,  and  there- 
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was  completed,  at  least  the  form  of  ordination  and  the  Prayer-book 
(for  the  ecclesiastical  laws  took  longer  time,  and  after  all  were  not 
finished  soon  enough  to  be  confirmed),  a  second  act  of  Act  of 
uniformity  was  passed,  namely,  stat.  5  and  6  Edward  Uniformity. 
VI.,  c.  1.  This  act  begins  by  stating  that  many  persons  refused 
to  come  to  their  parish  churches,  and  other  places  where  prayer, 
administration  of  the  sacraments,  and  preaching  was  used.  It 
enacts,  therefore;  that  all  persons  shall  faithfully  endeavour  them- 
selves to  resort  to  their  parish  church  or  chapel  where  the  Common 
Prayer  and  such  service  was  used,  upon  every  Sunday  and  holyday, 
and  there  abide  during  the  time  of  Common  Prayer  and  preaching, 
upon  pain  of  the  censures  of  the  church,  which  the  bishops  are 
solemnly  in  God's  name  required  to  see  executed ;  and  they  are 
thereby  empowered  to  reform  and  punish  all  such  offences.  And 
because,  says  the  statute,  many  doubts  had  arisen  about  the  said 
service,  "  rather  by  the  curiosity  of  the  ministers  and  mistakers, 
than  of  any  other  toorthy  cause,"  the  king  had  caused  the  Book  of 
Common  Prayer  to  be  faithfully  perused  and  made  perfect,  and  now 
annexed  it,  so  explained  and  perfected,  to  this  act ;  at  the  same 
time  adding  a  form  and  manner  of  consecrating  archbishops,  bishops, 
priests,  and  deacons,  to  be  of  like  force  and  authority  as  the  former, 
with  the  same  provisions  as  by  stat.  2  and  3  Edward  VI,  c.  1, 

fore,  it  has  been  held,  were  not  preserved.    The  construction  put  upon  this  act  has 
been,  that  no  rite  or  ceremony  not  contained  in  it,  either  expressly  or  by  direct  refer- 
ence, is  lawful.     Subsequent  statutes  have  confirmed  the  present  act,  and  as  to  cere- 
monies have  abrogated  any  prior  authority.     Thus  there  are  the  1  Elizabeth,  c.  ii. 
and  the  14  Charles  II.,  c.  iv.,  the  acts  of  uniformity,  establishing  the  Book  of  Com- 
mon Prayer  in  its  present  form.    Queen  Elizabeth's  act  of  uniformity,  sec.  4,  which 
is  now  applicable  to  the  present  Prayer-book,  makes  it  penal  to  use  any  other  rite, 
ceremony,  order,  form,  or  manner  of  celebrating  the  Lord's  Supper  .  .  .  than  is  men- 
tioned and  set  forth  in  the  said  book ;  and  any  prior  authority  for  the  practice,  from 
usage  or  otherwise,  would  be  avoided  by  sec.  27,  which  enacts  that  "  all  laws,  statutes, 
and  ordinances  whereby  any  other  service,  administration  of  sacraments,  or  common- 
prayer  is,  limited,  established  or  set  forth  to  be  used  within  this  realm,  shall  from 
henceforth  be  utterly  void  and  of  none  effect."    Eubric'or  note  as  to  ornaments,  in 
the  commencement  of  the  Prayer-book,  is  in  these  words  :  "  And  here  it  is  to  be 
noted  that  such  ornaments  of  the  church  and  of  the  ministers  thereof,  at  all  times 
of  their  ministration,  shall  be  retained  and  be  in  use  as  were  in  this  Church  of  Eng- 
land by  the  authority  of  parliament  in  the  second  year  of  the  reign  of  King  Edward 
VI."    The  construction  of  this  rubric  was  very  fully  considered  by  the  Privy  Council 
in  the  case  of  Westerton,  v.  Liddell  (Moore,  170) ;  and  the  propositions  established  by 
the  judgment  in  that  case  may  thus  be  settled  : — 1.  The  words  "authority  of  parlia- 
ment," in  the  rubric,  refer  to  and  mean  the  act  of  parliament  2  and  3  Edward  VI., 
i.  c,  giving  parliamentary  effect  to  the  first  Prayer-book  of  Edward  VI.,  and  do  not 
refer  to  or  mean  canons  or  royal  injunctions,  having  the  authority  of  parliament, 
made  at  an  earlier  period  (I aid.,  160).     2.  The  term  "  ornaments  "  in  the  rubric  means 
those  articles  the  use  of  which  in  the  services  and  ministrations  of  the  church  is  pre- 
scribed by  that  Prayer-book  {Ibid.,  156).    3.  The  term  "  ornaments  "  is  confined  to  these 
articles  (Ibid.)    4.  Though  there  may  be  articles  not  expressly  mentioned  in  the  rubric 
the  use  of  which  would  not  be  restrained,  they  must  be  articles  which  are  consistent  with 
and  subsidiary  to  the  services,  as  an  organ  for  the  singing,  a  credence-table  from  which 
to  take  the  sacramental  bread  and  wine,  cushions,  hassocks,  &c.  (Ibid.)   On  these  con- 
structions of  the  rubric  lighted  candles  are  clearly  not  "  ornaments  "  within  the  words 
of  the  rubric,  for  they  are  not  prescribed  by  the  authority  of  parliament  therein  men- 
tioned, namely,  the  first  Prayer-book ;  nor  is  the  injunction  of  1547  the  authority  of 
parliament  within  the  meaning  of  the  rubric  (Martin  v.  Maconochie,  cor.  P.C.,  1869.) 
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were  ordained ;  which  statute  is  declared  to  be  in  force  for  estab- 
lishing this  book,  now  explained  and  perfected,  and  the  form  of 
onsecration  and  ordination.  Any  person  being  present  at  any 
other  form  of  prayer  than  according  to  this  book,  is,  for  the  first 
offence,  to  be  imprisoned  six  months  ;  for  the  second,  a  whole  year ; 
and  for  the  third,  during  life.  For  the  better  observation  of  this 
act,  curates  are  directed  once  a-year  to  read  it  on  a  Sunday  in  the 
church,  at  the  time  of  the  most  assembly.  The  next  statute1  ap- 
points the  fasts  and  feasts  as  they  are  now  in  the  calendar. 

The  last  statute  made  upon  the  occasion  of  these  alterations  in 
religion  was  stat.  5  and  6  Edward  VI,  c.  12,  to  confirm  and  explain 
the  former  stat.  2  and  3  Edward  VI.,  c.  21,  concerning  the  mar- 
riage of  priests.  The  statute  says  that  evil-disposed  persons  had 
taken  occasion,  from  certain  words  in  that  act,,  to  say  that  it  was 
but  a  permission,  like  that  of  usury  and  other  unlawful  things ;  and 
therefore,  that  children  born  from  such  nuptials  should  rather  be 
accounted  bastards  than  legitimate.  To  avoid  this  slander,  the 
statute  enacts  positively  that  the  marriage  of  priests  and  spiritual 
persons  is  true,  just,  and  lawful,  to  all  intents  and  purposes,  and 
their  children  legitimate,  as  any  other  born  in  wedlock,  as  to 
inheritance  and  every  other  legal  right.  It  was  upon  these  acts 
of  parliament  that  the  reformed  church  stood  at  the  death  of 
Edward  VI. 

The  article  of  vagrancy  and  begging  seems  to  have  become  a 
greater  grievance  than  ever ;  and  in  the  solicitude  to  correct  and 
suppress  the  effects  of  this  evil,  the  parliament,  during  these  two 
reigns,  more  than  once  changed  its  system  of  conduct.  The  first 
interposition  was  by  stat.  1  Edward  VI.,  c.  3,  which  laments  the 
increase  of  vagabonds,  and  declares  them  to  be  more 

epoor  aw-^  numoer  than  in  other  regions  (a).  The  design 
now  was  to  treat  such  offenders  with  extreme  severity  (a).  This 
act,  therefore,  begins  with  repealing  all  former  laws  for  the  punish- 
ment of  vagabonds  and  sturdy  beggars ;  it  then  ordains  that  any 
person  may  apprehend  those  living  idly,  wandering,  and  loitering 
about  without  employment,  being  servants  out  of  place,  or  the 
like,  and  bring  them  before  two  justices,  who,  upon  proof  by  two 

(a)  This  was  in  effect  a  law  under  which  the  unhappy  monks,  who  had  been  ex- 
pelled from,  their  monasteries,  and  were  wandering  about  starving,  should  be  seized 
and  branded  as  slaves.  "  Another  act,"  says  Bishop  Burnet,  "  was  made  against  idle 
vagabonds,  that  they  should  be  made  slaves  for  two  years  by  any  that  should  seize 
them.  This  was  chiefly  designed  against  the  vagrant  monks,  as  appears  by  the 
provisions  of  the  act,  for  they  went  about  the  country  infusing  into  the  people  a 
dislike  of  the  government,  that  is,  naturally  enough,  complaining  of  being  starved." 
The  severity  of  this  act  was  such  that  the  English  nation,  which  naturally  abhors  slavery, 
did  not  care  to  execute  it"  {Hist.  Reform.,  b.  ii.) ;  that  is,  the  act  was  so  atrocious 
that  it  could  not  be  executed  ;  but  it  Bhows  the  spirit  in  which  these  changes  were 
carried  out,  and  probably  no  such  infamous  piece  of  legislation  has  ever  disgraced 
the  statute-book  of  this  or  any  other  country  as  then  passed  under  the  Tudor  sover- 
eigns against  the' adherents  to  the  old  religion. 

1  Chap.  3. 
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witnesses,  or  confession  of  the  party,  were  to  adjudge  such  offender 
to  be  a  vagabond,  and  to  cause  him  to  be  marked  with  a  hot  iron 
on  the  breast  with  the  mark  of  V,  and  adjudge  him  to  be  a  slave 
to  the  person  who  brought  and  presented  him,  and  to  his  executors, 
for  two  years.  The  person  was  to  keep  him  upon  bread,  water 
or  small  drink,  and  refuse  meat,  and  cause  him  to  work,  by  beat- 
ing, chaining,  or  otherwise,  in  any  work  or  labour  he  pleased,  be  it 
ever  so  vile.  If  such  slave  absented  himself  from  his  master  within 
the  two  years,  for  the  space  of  fourteen  days,  then  he  was  to  be 
adjudged  by  two  justices  to  be  marked  on  the  forehead,  or  the  ball 
of  the  cheek,  with,  a  hot  iron  with  the  sign  of  an  S,  and  farther 
adjudged  to  be  a  slave  to  his  master  for  ever ;  and  if  he  run  away 
a  second  time,  he  was  to  be  deemed  a  felon.  Any  person  to  whom 
a  man  was  adjudged  a  slave,  had  authority  to  put  a  ring  of  iron 
about  his  neck,  arm,  or  leg.  A  similar  course  of  treatment  was 
by  act  directed  for  clerks-convict,  which  will  be  considered  in 
another  place. 

Any  child  of  the  age  of  five  years,  and  under  fourteen,  wander- 
ing with  or  without  such  vagabonds,  might  be  taken,  and  adjudged 
by  a  justice  to  be  servant  or  apprentice  to  the  apprehender  till 
twenty  years  of  age,  if  a  female,  and  twenty-four  if  a  man-child ; 
the  child  to  be  treated  as  a  slave,  and  punished  with  irons  or  other- 
wise, if  he  run  away.  The  master  might  assign  and  transfer  such 
slaves  for  the  whole  or  any  part  of  their  time.  If  such  slaves, 
either  during  their  slavery  or  after  they  were  set  free,  beat  or 
wounded  their  masters,  or  conspired  with  others  so  to  do,  they 
were  to  suffer  as  felons,  unless  the  person  injured  would  take  the 
offender  as  a  slave  for  ever. 

If  vagabonds  were  not  apprehended  in  the  before-mentioned 
manner,  every  justice  was  required  to  make  search  for  and  ex- 
amine all  persons  of  that  description  ;  and  having  inquired  of  any 
one  so  apprehended,  the  town,  city,  or  village  where  he  was  born, 
he  was  to  send  him,  with  a  writing  on  parchment  testifying  his 
vagrancy  and  settlement,  from  constable  to  constable,  to  the  head 
officer  of  such  place ;  to  be  made  a  slave  to  the  inhabitants  thereof 
in  some  public  works,  for  the  term  and  under  all  the  circumstances 
before-mentioned  in  the  case  of  any  private  master,  with  a  penalty 
on  the  place  if  such  slave  was  suffered  to  pass  three  working  days 
without  employment.  Such  towns  and  the  inhabitants  might 
assign  or  transfer  their  slaves,  as  private  masters.  If  it  happened 
that  the  vagabond  was  not  born  at  that  place,  he  was  to  be  made 
a  slave  to  the  inhabitants  for  the  lie  he  had  told,  and  was  to  be 
marked  with  an  S.  Foreign  vagabonds  were  to  be  treated  in  the 
same  manner  as  English,  except  the  marking  in  the  breast  or  face ; 
and  they  were  to  be  sent  to  the  next  port  to  work  till  they  could 
be  conveyed  abroad,  at  the  cost  of  the  inhabitants. 

Thus  far  of  vagabonds :  those  idle  persons  who,  from  their  infirm- 
ities, could  not  be  properly  treated  as  such,  and  who-  were  born, 
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or  had  been  for  the  most  part  conversant  and  abiding  for  the  space 
of  three  years  in  any  place,  were  to  be  sought  out  before  a  certain 
day  mentioned  in  the  act,  by  the  head-officer  of  the  place,  and  pro- 
vided with  cottages,  or  other  convenient  houses  to  be  lodged  in, 
and  relieved  and  cured  by  the  devotion  of  the  good  people  of  the 
place.  None  but  such  as  were  born  there,  or  had  been  conversant 
and  abiding  for  the  above  space,  were  after  that  day  to  remain  and 
beg  abroad  within  the  precinct  of  the  place :  and  a  penalty  was  im- 
posed on  the  head-officer  suffering  it  three  days.  For  the  clearing 
away  of  such  as  were  not  so  settled,  head-officers  were  required  to 
make  a  search  every  month,  and  send  them  away  in  carts  or  other- 
wise, from  constable  to  constable,  to  their  proper  settlement,  under 
penalty  for  neglect  of  such  search.  If  such  infirm  persons  were 
not  wholly  disabled  from  working,  the  inhabitants  were  to  provide 
them  work  in  common,  or  appoint  them  to  such  private  persons  as 
would ;  and  such  as  refused  to  work,  or  run  away,  were  to  be 
punished  discretionally  with  chains,  beating,  or  otherwise.  For 
the  promotion  of  this  plan,  the  parson  or  curate  every  Sunday, 
after  reading  the  Gospel,  was  to  exhort  the  people  to  remember  the 
poor  people,  their  brethren  in  Christ,  born  in  the  same  parish,  and 
needing  their  help. 

The  parliament  did  not  rest  content  with  this  act.  The  great 
and  unexampled  severity  of  those  provisions  about  slavery  had 
prevented  it  from  being  carried  into  execution.  Something  new 
was  therefore  -done  on  this  subject  a  few  years  after.  By  stat.  3 
and  4  Edward  VI.,  c.  16,  the  before-mentioned  statute,  and  every 
other  act  on  this  subject,  except  stat.  22  Henry  VIII.,  was  re- 
pealed ;  and  it  was  ordained,  that  the  ordering  of  vagrants  and 
beggars  should  depend  upon  stat.  22  Henry  VIII.,  c.  12,1  which 
statute  was  confirmed  for  ever :  in  addition  to  which  this  statute 
re-enacts  all  the  provisions  of  the  former  act  of  this  reign  respect- 
ing settlements,  the  passing  of  vagrants,  the  providing  for  the 
infirm,  and  setting  them  to  work,  in  the  very  words  of  that  statute, 
except  the  punishment  of  slavery.  The  direction  about  children 
was  altered  in  this  way:  the  child  was  to  be  brought  into  the 
open  sessions  by  the  apprehender,  who  was  to  promise  to  bring  it 
up  in  honest  labour  till,  if  a  woman,  the  age  of  fifteen ;  if  a  man, 
of  eighteen ;  upon  which  the  justices  were  to  adjudge  the  child  to 
be  a  servant,  according  as  the  law  and  custom  of  the  realm  is  of 
servants  without  wages.  If  the  child  ran  away,  it  was  to  be 
punished  by  the  stocks,  or  at  the  master's  discretion,  who  might 
also  have  a  justice's  warrant  under  the  statute  of  labourers ;  and  if 
any  person  enticed  such  child  away,  the  master  might  have  an 
action  on  the  statute  of  labourers.  Two  neighbours  might  com- 
plain to  the  session  if  the  child  was  maltreated,  and  the  justices  might 
discharge  him  from  the  service,  and  assign  him  to  another  master. 

In  the  following  parliament  this  matter  was  again  taken  up.  By 

1  Tide  ante. 
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stat.  5  and  6  Edward  VI,  c.  2,  the  stat.  22  Henry  VIII.,  c.  12, 
and  Btat.  3  and  4  Edward  VI.,  c.  16,  were  confirmed,  subject,  how- 
ever, to  the  following  corrections.  The  first  of  these  amend- 
ments has  more  the  appearance  of  a  compulsory  levy  for  support  of 
the  poor  than  anything  we  have  yet  met  with.  In  cities,  boroughs, 
and  towns-corporate,  the  mayor  or  head-officer,  and  in  other 
parishes  the  vicar  or  curate  and  the  churchwardens,  were  to  have  a 
register  of  the  inhabitants  and  householders,  and  of  the  needy  per- 
sons not  able  to  support  themselves;  and  with  this  they  were,  in 
the  church,  quietly  after  divine  service  to  call  together  the  inhabit- 
ants and  householders,  and  elect  and  nominate  out  of  them,  yearly, 
two  or  more  to  be  collectors  of  alms.  These  collectors,  the  Sunday 
following,  while  the  people  were  at  church,  and  had  heard  God's 
Holy  Word,  were  gently  to  ask  and  demand  of  every  man  and 
woman  what  they  would  be  content  to  give  weekly  towards  the 
relief  of  the  poor,  which  was  to  be  written  in  the  register.  After 
this,  the  collectors  were  to  gather  and  distribute  such  alms  weekly 
to  ,the  poor  for  their  support,  or  to  put  them  to  labour,  as  it  seemed 
best.  These  collectors  were  to  account  to  the  principal  persons 
before  mentioned  every  quarter,  at  which  any  of  the  parish  might 
be  present ;  and  when  they  went  out  of  office,  they  were  to  deliver 
over  all  surpluses  to  the  common  chest  of  the  church.  If  they 
refused  to  account,  the  ordinary  might  proceed  against  them  with 
spiritual  censures.  If  any  refused  to  contribute,  the  parson,  vicar, 
or  curate,  and  churchwardens  were  gently  to  exhort  him  towards 
the  relief  of  the  poor :  if  he  would  not  be  persuaded,  then,  upon 
certificate  of  the  parson,  vicar,  or  curate,  the  bishop  might  send 
for  him,  and  try  to  persuade  him,  and  so,  according  to  his  discre- 
tion, take  order  for  the  reformation  thereof. 

For  the  better  ordering  of  the  military  state,  several  provisions 
were  made  by  statute  in  the  reign  of  Edward  VI.  respecting  sol- 
diers1 and  musters,  and  some  acts  passed  for  maintaining  in  vigour 
and  readiness  the  ancient  militia.2 

To  take  away  temptations  to  idleness  is  the  most  effectual  way 
of  guarding  against  the  increase  of  that  order  of  people  who  are 
the  objects  of  the  foregoing  laws.  A  law  was  made  to  lessen  the 
number  of  tippling  and  gaming  houses.  By  stat.  5  and  6  Tippling  and 
Edward  VI.,  c.  25,  two  justices  have  authority  to  remove  gaming-houses. 
and  put  away  the  common  selling  of  ale  and  beer  in  common  ale- 
houses and  tippling-houses,  in  such  towns  and  places  as  they  thought 
meet  (a).  None  were  to  keepsuch  house,  unless  admitted  and  allowed 
in  open  sessions,  or  by  two  justices ;  and  they  were  also  to  give  a 
recognisance  for  not  using  unlawful  games,  and  for  the  mainte- 
nance of  good  order  and  rule.  This  was  to  be  certified  to  the  ses- 
sions, where  the  justices  might  inquire  by  indictment,  information, 

(a)  This  was  the  origin  of  the  modern  licensing  acts,  and  also  of  the  "  Tippling  Act," 
as  it  is  called,  the  24  George  II.,  e.  40,  by  which  vendors  of  spirits  in  small  quan- 
tities are  disabled  from  recovering  the  price.     There  is  also  the  25  George  II.,  c.  36. 

1  Stat.  2  and  3  Edward  VX,  c.  2 ;  and  stat.  4  and  5  Philip  and  Mary,  u.  3. 

2  Stat.  4  and  5  Philip  and'  Mary,  c.  2. 
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or  otherwise,  if  such  persons  had  broke  their  recognisance.  Persons 
selling  liquors  without  such  authority,  might  be  committed  to  jail 
for  three  days,  and  till  they  entered  into  a  recognisance  not  to 
keep  any  such  house.1 

The  parliament  were  not  inattentive  to  such  objects  as  concerned 
the  public  weal  and  improvement  of  the  country.  Among  these, 
the  first  was  agriculture.  We  find  a  statute  of  Edward  VI.  for  the 
improvement  of  common  and  waste  lands,2  in  confirmation  of  the 
stat.  of  Merton,  c.  4,  and  stat.  Westminster  2, 13  Edward  I,  c.  46  ;3 
and  further,  all  persons  recovering  in  an  assize  on  either  of  those 
statutes,  were  to  have  treble  damages  (a).  It  was,  however,  pro- 
fa)  This  was  the  era  of  enclosure  acts,  although  enclosures  had  begun  in  the  time 
of  Henry  VII.  (Bacon's  Life  of  Hen.  VII.,  43).  It  is  remarkable  that  the  acute  and 
observant  mind  of  Bacon  should  not  have  suggested  some  cause  for  it;  but  he  records 
the  fact  and  its  consequences  without  suggesting  the  reason,  unless  it  is  implied  in 
the  way  in  which  he  states  the  fact.  "  Enclosures  at  that  time  began  to  be  more  fre- 
quent, whereby  arable  land  (which  could  not  be  manured  without  frequent  families) 
was  turned  into  paBture,.which  was  easily  rid  by  a  few  herdmen ;  and  tenancies  for  years, 
lives,  and  at  will,  whereupon  much  of  the  yeomanry  lived,  were  turned  into  demesne, 
i.e.,  into  land  held  by  the  owners  or  lords  in  their  own  land,  without  being  let  out  to 
tenants.  That  cultivation  requires  tenants  is  beyond  a  doubt,  but  it  is  as  clear  that 
it  requires  enclosure ;  and  it  is  not  so  clear  how  the  extension  of  pasturage  should 
tend  to  the  increase  of  enclosures,  for  enclosures  have  usually  in  our  own  time  been 
for  the  purpose  of  turning  pasture  land  into  arable  land,  common  land  being  always, 
for  obvious  reasons,  "pasture."  And  hence  it  was  that  the  ancient  statute  of  Merton 
as  to  enclosures  or  "  approvement "  from  the  waste  land  was  expounded  as  in  favour  of 
agriculture.  It  would  appear,  however,  that  the  owners  or  lords  were  now  encroach- 
ing on  the  common  or  waste  lands,  not  so  much  for  the  extension  of  agriculture  as 
for  the  extension  of  their  own  demesne  lands,  and  with  a  view  to  some  profits  to  be 
derived  from  pasturage,  probably  by  reason  of  the  extension  of  the  trade  of  wool. 
And  although  pasture  might  be  well  held  in  common  when  it  was  merely  in  aid  of 
or  in  conjunction  with  agriculture,  it  would  be  otherwise  when  it  was  pursued  rather 
for  its  own  sake,  with  a  view  to  some  peculiar  profit.  It  appears  that  the  suppres- 
sion of  the  monasteries  in  the  last  reign  had  tended  greatly  to  increase  the  appropria- 
tion of  land  to  pasturage.  For  in  h,  proclamation  issued  by  Edward  VI.,  as  stated 
by  Strype,  it  was  lamented  that  the  realm  was  wasted,  by  bringing  arable  land  into 
pasture,  and  letting  houses  and  families  decay  and  waste ;  so  that  various  villages 
were  entirely  destroyed,  and  one  shepherd  dwelt  where  many  industrious  families 
dwelt  before ;  and  it  appeared  that  the  law  which  commanded  the  owners  of  church 
'  lands  to  occupy  as  much  of  the  demesne  lands  in  tillage  as  had  been  so  occupied 
twenty  years  before,  were  .disobeyed  (Strype,  ii,  92).  Hume  states  that  the  suppres- 
sion of  monasteries  had  tended  to  the  deeay  of  agriculture.  "  The  monks,  residing 
in  their  monasteries,  in  the  centres  of  their  estates,  spent  their  money  in  the  pro- 
vinces and  among  their  tenants,  and  were  acknowledged  to  have  been  the  best  and 
most  indulgent  lamdlords,  and  the  abbots  and  priors  were  permitted  to  give  leases  at 
under  rents.  But  when  the  abbey-lands  were  distributed  among  the  principal  nobility 
and  courtiers,  they  fell  under  a  different  management.  The  rents  of  farms  were 
raised,  while  the  tenants  found  not  the  same  facility  in  disposing  of  the  produce  ;  the 
money  was  spent  in  the  capital,  and  the  farmers  being  at  a  distance,  were  exposed  to 
oppression  from  the  new  masters,  or  to  the  still  greater  rapacity  of  their  stewards  " 
(Hist.  Eng.,  c.  xxxv.)  These  new  owners  would  naturally  look  rather  to  the  im- 
mediate increase  of  their  revenues  than  to  the  benefit  of  their  tenants,  and  hence  the 
trade  in  wool  was  chiefly  looked  to,  agriculture  declined,  and  the  tenantry  were 
decayed ;  and  thus,  as  Hume  says,  pasturage  was  found  more  profitable  than  tillage. 
He  adds,  "  Whole  estates  were  laid  waste  by  enclosures ;  the  tenants,  regarded  as  a  use- 
1  The  licences  to  keep  gaming-houses,  which  were  sanctioned,  as  we  have  seen,  by  the 
statutes  of  Henry  VIII.,  were  greatly  abused,  and  became  the  source  of  much  evil.  To 
remedy  this,  it  was  enacted  by  stat.  2  and  3  Philip  and  Mary,  c.  9,  that  every  licence, 
placard,  or  grant,  for  the  keeping  any  bowling-alley,  dicing-house,  or  for  other  unlaw- 
ful games,  should  be  null  and  void. 
»  Stat.  3  and  4  Edw.  VI.,  c.  3.  3  Vide  ante,  vol.  i.  and  vol.  ii. 
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vided,  that  where  houses  had  heen  built  upon  waste  grounds,  not 
having  three  acres  enclosed,  and  an  orchard,  garden,  or  pond,  not 
exceeding  two  acres,  which  did  no  hurt  to  the  waste,  and  were  a 
great  convenience  to  the  owner,  they  should  not  be  considered  as 
within  the  meaning  of  the  above  statutes.  This  proviso  was  in 
favour  of  husbandry  and  cultivation.  The  preferring  of  tillage  to 
pasture,  as  had  been  done  by  former  statutes,  with  the  support  of 
farm-houses  and  other  expedients  for  promoting  husbandry,  were 
insisted  upon,  and  encouraged  by  several  statutes.1 

The  course  of  trade,  and  the  conduct  of  manufactures,  still  con- 
tinued to  engage  the  notice  of  the  legislature ;  but  the  number 
of  acts  about  buying  and  selling,  retaining  servants  and  apprentices 

less  burden,  were  expelled  their  habitations ;  and  the  cottagers,  deprived  of  the  com- 
mons on  which  they  formerly  fed  their  cattle,  were  redueed  to  misery"  {Ibid.,  citing 
Strype,  vol.  ii. )  The  same  greed  for  gain  which  prompted  the  ownere  to  pursue  the 
readiest  and  most  rapid  mode  of  making  money  by  the  land  would  prompt  them  to 
enclose  it,  and  therefore  their  enclosures  of  land  they  appropriated  to  their  pastures. 
Hence  insurrections  arose,  in  consequence  of  which  commissions  were  issued  by  the 
crown,  to  hear  and  determine  causes  about  enclosures  {Ibid.,  citing*  Strype,  vol.  ii.,  p. 
170  ;  Burnet,  vol.  ii.,  p.  115).  Then  this  statute  was  passed  to  make  provision  for  the 
permanent  settlement  of  the  question,  and  it  formed  the  precedent  for  the  modern 
enclosure  acts.  It  is  to  be  observed  that  a  common  of  pasture  was  usually  attached 
to  arable  land.  For  Lord  Coke  says,  "  The  beginning  of  common  appendant  by  the 
ancient  law  was  in  this  manner, — when  a  lord  infeoffed  another  of  arable  land,  to 
hold  of  him  in  socage — i.e.,  per  servicium  socce  (or  in  plough-service),  as  every  such 
tenure  at  the  beginning  was — then  the  feoffee  should  have  common  on  the  lord's 
wastes  for  his  necessary  cattle,  which  ploughed  and  manured  his  land,  because  he 
could  not  plough  and  manure  his  land  without  cattle,  and  they  could  not  be  kept 
without  pasture."  "And  it  was  for  the  maintenance  and  advancement  of  tillage,  which 
was  much  respected  and  favoured  in  law,"  sayB  Coke,  so  that  such  common  appendant 
was  of  common  right,  and  commenced  by  law.  But  then  it  was  only  appendant  to 
arable  land,  and  only  for  cattle,  i.e.,  horses  and  oxen  to  plough,  cows  and  sheep  to 
manure.  And  therefore  it  was  against  the  nature  of  common  appendant  to  be 
appendant  to  pasture  or  meadow,  and  so  it  could  not  be  appendant  to  a  house  and 
pasture  land  or  woodland.  Hence  it  is  manifest,  that  if  arable  land  were  thrown 
out  of  cultivation,  much  common  of  pasture  would  cease  to  be  required.  But  Lord 
Coke  seems  to  think  that  the  cause  was,  that  arable  land  was  thrown  out  of  cultivation 
in  order  to  be  turned  into  pasture,  and  that  this  was  the  mischief  at  which  the 
statute  of  Henry  VII.  was  aimed  at,  of  which  there  can  be  no  doubt  {Tyrringham's 
Case,  4  Coke's  Reps.,  39).  Many  causes  had  contributed  to  throw  land  put  of  cultiva- 
tion :  one  was  the  operation  of  the  feudal  system,  which,  when  land  was  in  ward,  made 
it  difficult  to  grant  leases.  A  statute  had  passed  on  the  subject  in  the  last  reign,  but 
the  effect  was  not  to  be  produced  soon.  It  is  natural  here  to  mention  two  subjects 
closely  connected  with  that  of  enclosures  and  agriculture — viz.,  the  commissions  of 
sewers  and  the  care  of  the  highways.  The  3  and  4  Edward  VI.,  c.  viii.,  made  per- 
petual the  statute  of  23  Henry  VIII.,  c.  v.,  which  established  temporary  commission 
of  sewers  for  the  protection  of  the  land  from  the  encroachments  of  the  sea  upon 
internal  floods,  and  this  statute  was  aided  by  one  in  the  reign  of  Elizabeth.  Then, 
as  to  highways,  in  the  2  and  3  Philip  and  Mary,  c.  viii.,  a  statute  was  passed  for  the 
appointment  of  surveyors  of  highways,  to  take  charge  of  repairs  of  the  roads,  and 
to  enforce  statute-labour.  This  was  the  era  of  private  acts,  whether  for  enclosure  or 
disgavelling.  For  instance,  in  a  recent  case,  in  ejectment  for  lands  in  Kent,  the 
plaintiff's  case  depended  upon  showing  that  the  lands  in  question  had  been  disga  veiled 
by  a  private  act,  which  was  alleged  to  have  been  passed  in  the  2  and  3  Edward  VI. 
The  act,  after  proper  search,  could  not  be  found.  As  secondary  evidence  of  its  con- 
tents, there  was  produced  an  office  copy  of  a  special  verdict  returned  upon  the  trial 
of  a  feigned  issue  in  the  13  and  14  Charles  II.,  wherein  the  jury  found,  that,  at 
a  parliament,  &c. ,  holden,  &c,  it  was  enacted,  &c.  The  act  was  then  set  out,  whereby 
certain  lands  in  Kent  were  disgavelled  (Doed.  d.  Bacon  v.  Bridges,  6  Man.  &  O.,  282). 
1  Stat.  5  and  6  Edw.  VI.,  c.  5.    Stat.  2  and  3  Philip  and  Mary,  c.  2. 
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are  too  tedious  to  make  a  part  of  our  inquiry.  The  principal  of 
these  was  stat.  5  and  6  Edward  VI.,  c.  14,  which  gives  a  definition, 
and  directs  the  punishment  of  certain  offenders  against  the  fair 
dealer,  called  ingrossers,  forestallers,  and  regraters. 

Among  the  regulations  respecting  trade  we  may  reckon  the 
repeal  of  the  stat.  37  Henry  VIII.,  c.  9,  concerning  usury.  It  is 
complained  by  stat  5  and  6  Edward  VI.,  c.  20,  that  the  former  act 
had  been  construed  to  give  a  licence  and  sanction  to  all  usury  not 
exceeding  ten  per  cent. ;  but  this  construction  is  declared  to  be 
utterly  against  scripture,,  and  therefore  all  persons  are  forbid  to 
lend,  or  forbear  by  any  device,  for  any  usury,  increase,  lucre, 
interest,  or  gain  whatsoever,  on  pain  of  forfeiting  the  thing,  and 
the  usury,  or  interest,  and  of  being  imprisoned  and  fined  ;  and  so 
the  law  stood  till  the  13th  of  Elizabeth. 

Eespecting  games  and  diversions,  an  act  was  made  in  the  spirit  of 
those  in  the  time  of  Henry  VIII.,1  about  hand-guns,  by  which 
shooting  hail-shot  was  prohibited  absolutely,2  even  to  persons 
licensed  to  shoot  by  the  former  acts.  On  the  other  hand,  a  statute 
of  Henry  VIII.  against  the  shooting  of  wild- fowl  was  repealed.3 

A  proper  administration  of  justice  and  of  services  of  trust  was 
promoted  by  an  act  against  the  sale  of  offices.  This  is  stat.  5  and 
6  Edward  VI.,  c.  16,  which  enacts,  that  if  any  person  sell  an  office, 
or  take  any  money  or  other  profit,  directly  or  indirectly,  or  any 
promise  of  it,  for  any  office  or  deputation  of  office,  or  to  the  intent 
that  any  person  shall  have  an  office  which  concerns  the  administra- 
tion or  execution  of  justice,  the  receipt,  or  comptrolment,  or  pay- 
ment of  any  of  the  king's  treasure,  or  surveying  of  any  of  the  king's 
castles,  manors,  lands,  or  any  of  the  customs,  or  the  keeping  of  any 
of  the  king's  towns,  castles,  or  fortresses,  or  any  clerkship. in  a 
court  of  record,  the  person  so  taking  any  reward  or  promise  of 
reward  for  selling,  shall  be  judged  to  lose  and  forfeit  all  right, 
interest,  and  estate  which  he  has  in  such  office ;  and  the  person 
making  such  offer  to  purchase  shall  be  deemed  incapable  to  enjoy 
the  said  office,  and  all  bargains,  bonds,  covenants,  and  agreements, 
concerning  such  a  transaction,  are  declared  void.  This  act,  how- 
ever, is  not  to  extend  to  offices  of  inheritance,  nor  to  the  parkership 
or  keeping  of  any  park,  house,  manor,  garden,  chase,  or  forest ; 
nor  to  the  chief -justices  of  the  King's  Bench  and  Common  Pleas, 
nor  to  justices  of  assize ;  who  are  left  at  the  same  liberty  to  dispose 
of  offices  as  before  this  act. 

Several  regulations  were  made  by  stat.  2  and  3  Edward  VI.,  c. 

Payment  of  13,  respecting  the  payment  of  tithes  (a),  all  of  which 

tithes.      contributed  to  secure  the  clergy  in  a  more  regular 

receipt  of  that  inconvenient  though  substantial  and  effective  pro- 

(a)  The  jurisdiction  to  determine  on  the  liability  or  right  of  tithe  was  previously 

in  the  spiritual  courts,  though  the  question  of  a  discharge  from  tithe  might  be  in 

the  temporal  courts.     Thus  a  prescription  for  a  modus  decimandi  would  be  within 

,  the  jurisdiction  of  the  spiritual  courts,  but  a  prescription  in  non  decimamdi  would 

i  Vide  ante.  2  Stat.  2  and  3  Edw.  VI. ,  c.  14.  3  Stat.  3  and  4  Edw.  VI. ,  u.  7. 
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vision.  The  act  begins  by  confirming  the  stat.  27  Henry  VIII, 
c.  20,  and  32  Henry  VIII.,  c.  7,1  both  made  on  the  same  subject 
and  with  the  same  view.  In  order  to  further  the  intention  of 
the  makers  of  those  two  laws,  it  moreover  enacts  that  every  one 

not  be  bo  (Hutton  v.  Barnes,  Yelverton's  Reps.,  79 ;  Crocker  v.  Fryar,  ibid.,  2).  If  a 
modus  was  proved,  the  jurisdiction  to  enforce  it  would  be  in  the  king's  court ;  that  is, 
so  long  as  the  tithe  remained  payable  in  kind,  it  would  be  in  the  spiritual  court  (Ibid., 
53).  The  fundamental  principle  was,  that  tithes  were  spiritual  (Ibid.,  132) ;  and  therefore, 
ordinarily  and  primarily  the  right  or  liability  to  titles  was  a  question  for  the  spiritual 
tribunals,  although,  if  it  turned  on  a  common-law  title,  it  was  for  the  king's  courts. 
As  to  the  right  to  tithes,  it  was  of  common  right  to  the  parson,  for  at  common  law 
tithes  belonged  to  the  parson,  and  the  vicarage  was  derived  out  of  the  parsonage ; 
so  that  no  tithes  belong  de  jure  to  the  vicar,  but  only  on  disendowment  or  prescrip- 
tion ;  and  if  a  custom  was  not  set  up  by  the  vicar,  it  would  be  for  the  king's  court 
(Ibid.,  81,  Green  v.  Austen).  The  cases  on  this  statute  seem  to  have  been  numerous, 
as  a  good  many  are  to  be  met  with  in  the  book ;  and  they  are  extremely  illustrative 
of  the  state  of  the  law  as  to  tithes.  Thus,  in  the  early  part  of  the  reign  of  James  I., 
in  an  action  on  the  statute,  the  plaintiff  showed  that  the  rector  of  Moodbury  had 
two  parts  of  the  tithes,  and  that  the  vicar  had  the  third  part ;  and  that  they  had,  by 
several  leases,  devised  the  tithes  to  him ;  and  that  the  defendant  sowed  so  many 
acres  within  the  parish,  wheat,  rye,  &c,  and  carried  them  away  without  setting  forth 
the  tenth  part,  &c.  And  upon  the  general  issue  pleaded  it  was  found  for  the  plain- 
tiff; and  it  was  objected  that  he  had  joined  several  actions,  as  he  claimed  under 
several  titles,  that  of  the  rector  and  the  vicar.  But  it  was  held  otherwise,  for  though 
these  titles  were  separate,  they  could  be  joined  in  person,  and  it  was  enough  to  show 
the  plaintiff  owner  of  the  tithes,  and  he  did  not  demand  tithes  in  the  action,  so  that 
the  title  to  the  tithe  could  not  come  into  question,  and  the  action  was  grounded  upon 
the  contempt  of  the  statute ;  and  the  plaintiff  should  recover  damages,  and  afterwards 
could  not  claim  the  tithes  (Champernon  v.  Hill,  Yelverton's  Reps.,  63).  In  another  case 
the  plaintiff  showed  that  he  was  parson  of  the  parish  church  of  Little  Lavar  in  Essex, 
and  that  the  defendant  had  so  many  acres  sowed  in  wheat,  whereof  the  tenth  part 
recovered  came  to  £28  ;  and  that  he  took  and  carried  away  the  wheat  without  setting 
out  the  tithes,  whereby  it  was  alleged  he  forfeited  £60,  which  the  plaintiff  claimed  as 
treble  value  ;  and  the  plaintiff  having  obtained  the  verdict,  had  judgment.  And  it 
was  resolved,  in  another  similar  case,  that  the  defendant  having  pleaded  a  collateral 
defence,  he  should  pay  the  value  stated  in  the  declaration,  which  was  deemed  to  be 
admitted  (Oliver  v.  Collins,  Yelv.,  126).  It  will  be  observed  that  the  statute  only 
applied  to  the  setting  out  of  tithes,  i.e.,  tithes  in  hind.  But  in  many  cases  the  pay- 
ment of  tithes  ceased  before  or  after  the  time  of  this  act;  audit  has  often  appeared 
that  no  tithes  in  kind  had  been  paid  for  centuries,  and  that  many  compositions  or 
moduses  had  come  to  be  paid  for  the  tithes.  (This  is  shown  by  the  production  of 
what  are  called  tithe-termors).  The  13  Elizabeth,  c.  20,  interposed  an  obstacle  in  the 
way  of  alienation  of  tithes.  The  defences  to  the  claim  of  payment  of  tithes  in  kind 
were  modus  deevmandi,  which  was  either  a  custom  time  out  of  mind,  within  a  district, 
of  paying  tithes  in  one  constant  mode  fixed  by  the  custom,  and  depending  on  some 
antecedent  agreement  made  before  legal  memory  between  the  parishioners  and  the 
parson,  patron,  and  ordinary,  for  giving  to  the  parson  some  definite  profit  in  lieu  of 
tithes,  or  by  prescription,  in  the  case  of  individual  lands,  founded  on  a  like  agree- 
ment ;  secondly,  discharge  by  composition  real,  which  scarcely  differed  from  a  modus 
in  any  other  respect  than  by  having  its  commencement  after  legal  memory  and  be- 
fore the  disabling  statute  (3  Eliz.,  c.  xxi.),  &c,  being  founded  on  a  deed  or  writing. 
There  were  difficulties,  it  wilL  be  .observed,  in  both  these  modes  of  defence,  and  hence 
the  necessity  for  some  statute  to  allow  of  tithe-compositions.  And,  therefore,  the  6 
and  7  William  IV.,  c.  71,  the  Tithe  Commutation  Act,  provided  for  the  composition  of 
tithes.  Upon  the  above  statute,  in  the  reign  of  Elizabeth,  there  was  a  very  important 
decision,  viz.,  that  if  land  be  overflown  with  water,  and  afterwards  gardened  by  in- 
dustry, tithes  shall  presently  be  paid  thereof,  although  it  had  been  overflown  from 
time  whereof  memory  of  man  was  not  to  the  contrary.  So  if  land  be  full  of  thorns 
and  bushes  from  time  immemorial,  and  it  is  grubbed  up,  and  made  meadow  or  arable 
land,  tithes  shall  presently  be  paid  thereof,  notwithstanding  the  provision  in  this 
statute ;  for  those  lands,  of  their  own  nature,  were  not  barren,  but  by  negligence  or 

1  Vide  ante. 
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of  the  king's  subjects  shall,  truly  and  justly,  without  fraud  or  guile, 
set  forth  and  pay  his  predial  tithes,  in  their  proper  kind,  as  they 
rise  and  happen,  in  the  manner  they  had  been,  or  ought  to  have 
been  paid,  for  the  last  forty  years  before  that  act :  and  none  shall 
carry  away  such  tithes  before  he  has  set  forth  the  tenth  part,  or 
agreed  for  it  with  the  parson,  vicar,  or  proprietor,  under  the 
penalty  of  forfeiting  the  treble  value  of  the  tithes  so  carried  away. 
So  far  a  temporal  remedy  in  the  secular  courts  is  given  for  a  breach 
of  this  duty.  In  the  next  clause  of  the  act  a  remedy  is  given  in 
the  spiritual  court  for  the  like  injustice ;  for  the  act  says,  as  often 
as  the  predial  tithes  shall  be  due,  the  party  to  whom  they  ought  to 
be  paid,  or  his  deputy,  may  come  and  view  them,  to  see  that  they 
are  justly  set  forth.  And  if  any  person  carry  them  away  before 
they  are  set  forth,  or  withdraw  them,  or  prevent  the  parson,  vicar, 
or  proprietor,  or  their  deputies,  from  viewing  them,  as  before 
mentioned,  by  reason  whereof  the  tithe  is  lost,  impaired,  or  hurt, 
then,  upon  complaint  to  the  spiritual  judge,  the  party  offending 
is  to  pay  double  the  value  of  the  tithes  so  taken,  lost,  withdrawn, 
or  carried  away,  besides  costs  of  suit. 

These  are  the  two  general  provisions  relating  to  the  collection  of 
predial  tithes :  the  remainder  of  this  act  is  taken  up  with  other 
matters  incident  to  tithes  of  various  kinds ;  all  of  which  have  been 
considered  in  a  former  part  of  this  history.1  Persons2  who  depas- 
ture tithable  cattle  in  waste  grounds  whereof  the  parish  is  not 
cerainly  known,  are  to  pay  the  tithe  of  such  cattle  to  the  parson  or 
proprietor  of  the  parish,  hamlet,  or  town,  where  they  dwell.  Waste 
grounds  which  bad  paid  no  tithes  before  this  act,  by  reason  of  their 
barrenness,  were,  at  the  end  of  seven  years  next  after  being  fully 
improved,  to  pay  tithe  of  corn  and  hay  growing  there.3  Every 
person  exercising  merchandise,  bargaining  and  selling,  clothing, 
handicraft,  or  other  art  or  faculty,  who  had  paid  personal  tithes 
within  forty  years  before  this  act,  is  yearly,  before  Easter,  to  pay  for 
his  personal  tithes  the  tenth  part  of  his  clear  gains ;  his  charges 
and  expenses,  according  to  his  estate,  condition,  or  degree,  to  be 
therein  abated  and  deducted.  But  these  provisions  were  not  meant 
to  infringe  either  compositions  real,4  or  any  custom  by  which  handi- 
craftsmen might  have  formerly  paid  their  personal  tithe.5  If  any 
person  refuse  to  pay  his  personal  tithe,  as  above  ordered,  the  ordi- 
nary may  call  him  before  him,  and  may  examine  him  by  all  lawful 

ill  husbandry  became  so.  And  the  statute  doth  not  intend  that  tithes  shall  not  be 
paid  within  seven  years  after  the  manurance,  &c.,  but  of  such  land  which  was  merely 
barren,  and  made  good  by  f  oldage  or  other  industrial  means  (Sherington  v.  Fleetwood, 
Cro.  Mlis.,  475).  It  is  to  be  observed,  that  it  is  recited  in  this  act  that  land  might  be 
discharged  of  tithes  by  prescription ;  but  that  (it  was  said  afterwards)  could  not  be  in 
the  case  of  laymen,  and,  therefore,  it  must  have  been  meant  of  Spiritual  persons 
(Bishop  of  Winchester's  Case,  2  Coke's  Reps.,  45  ;  10  Elk.,  Dyer,  277).  It  was  there  said 
also,  that  laymen  could  have  no  remedy  for  tithes  until  the  act  of  Henry  VIII. 

i  Vide  ante.  *  Sect.  3.  *  Ibid.  5.    ,  *  Ibid.  4.  »  Ibid.  38. 
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means  other  than  by  his  own  corporal  oath,1  concerning  the  true 
payment  thereof. 

Offerings  and  the  tithes  of  fish  are  to  be  paid  as  heretofore, 
according  to  the  custom  of  different  places.2  It  was  provided,  that 
the  inhabitants  of  the  city  of  London  and  Canterbury,  with  their 
suburbs,  and  every  other  town  or  place  where  they  have  been  used 
to  pay  their  tithe  by  their  houses,  shall  not  be  taken  as  within  the 
meaning  of  this  act.3  A  custom  which  had  prevailed  in  Wales,  of 
demanding  a  tithe  of  cattle  and  other  goods  given  at  the  marriage 
of  any  one,  was  hereby  abrogated.4 

The  rest  of  this  act  concerns  judicial  proceedings  for  recovery  of 
tithes.  Suits  for  substraction  of  tithes,  or  any  of  the  before-men- 
tioned duties,  are  to  be  in  the  ecclesiastical  court,  and  not  before 
any  other  judge.5  Any  party  disobeying  the  ecclesiastical  sentence 
may  be  excommunicated ;  aDd  if  he  wilfully  so  remain  for  forty 
days  after  publication  thereof  in  the  parish  church  or  place  where 
he  dwells,  the  spiritual  judge  may  signify  the  same  to  the  king  in 
Chancery,  and  thereupon  require  process  de  excommunicato  capiendo. 
That  such  suits  may  not  be  wantonly  delayed  by  prohibitions, 
before  any  prohibition  shall  be  granted,  the  party  suing  for  it  is  to 
deliver  to  some  of  the  judges  of  the  court  a  true  copy  of  the  libel 
depending,  and  under  the  copy  is  to  be  written  the  suggestion ; 
and  if  the  suggestion  is  not  proved  by  two  honest  and  sufficient 
witnesses,  within  six  months  after  the  prohibition  awarded,  there 
is  to  go  a  consultation ;  and  double  costs  and  damages  are  to  be 
recovered  against  the  persons  suing  the  prohibition,  to  be  assessed 
by  the  court  granting  the  consultation.  However,  lest  it  might  be 
imagined  that  the  jurisdiction  of  the  spiritual  judge  was  intended 
to  be  hereby  enlarged,  it  is  provided,  that6  he  shall  not  hold  plea 
of  anything  contrary  to  stat.  West.  2  ;  13  Edward  I.,  c.  5,  articuli 
cleri,  circumspect^  agatis,  silva  ccedua,  the  treatise  De  Regid  Prohi- 
bitione,  or  stat.  1  Edward  III.,  c.  10,7  or  of  any  matter  which 
belongs  to  the  king's  court. 

To  protect  the  clergy,  in  another  instance,  an  act  was  made  in 
the  same  sessions  to  moderate  and  qualify  the  penalty  of  depri- 
vation from  all  their  ecclesiastical  preferment,  inflicted  by  stat.  26 
Henry  VIII.,  c.  3,  on  those  who  were  certified  by  the  collector  not 
to  have  paid  their  tenths.  It  was  now  declared  by  stat.  2  and  3 
Edward  VI.,  c.  20,  that  such  defaulter  shall  be  deprived  ipso  facto  ■ 
of  that  only  dignity,  benefice,  or  other  spiritual  promotion,  whereof 
the  certificate  shall  be  made ;  and  they  are  no  longer  to  be  thereby 
disabled  from  enjoying  any  other  benefice  or  preferment.  The 
papistical  piety  of  Queen  Mary  dictated  another  application  of 
tenths  and  first-fruits  of  ecclesiastical  preferments.  They  were  by 
stat.  2  and  3  Philip  and  Mary,  c.  4,  no  longer  to  be  paid  to  the 
queen ;  and  the  tenths  before  that  paid  according  to  stat.  26  Henry 
VIII.,  c.  3,  were  to  be  employed  to  other  godly  purposes. 

i  Vide  ante.  2  Sect.  10, 11.  3  Ibid.  12.  *  Ibid,  16. 

■  5  Ibid.  13.  e  Ibid.,  15.  7  Vide  ante,  vol.  ii. 
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The  statutes  which  next  deserve  our  notice  are  such  as  relate  to 
certain  special  modes  of  redress ;  as  the  traverse  of  offices,  the 
impounding  of  distresses,  and  the  sale  of  stolen  horses  ;  after  which 
will  naturally  follow  such  alterations  and  improvements  as  were 
made,  during  these  two  reigns,  in  the  more  general  remedies,  and 

Traverse  of  the  execution  of  justice.  The  stat.  2  and  3  Edward 
offices.  VI,  c.  8,  was  made  in  favour  of  such  persons  as  used 
sometimes  to  be  precluded  of  their  rights1  by  untrue  finding  of 
offices.  As,  for  instance,  persons  holding  terms  for  years,  or  by 
copy  of  court-roll,  were  often  put  out  of  their  possession  by  reason 
of  inquisitions,  or  offices  found  before  escheators,  commissioners, 
and  others,  entitling  the  king  to  the  wardship  or  custody  of  lands, 
or  upon  attainders  for  treason,  felony,  or  otherwise ;  and  this, 
because  such  terms  for  years  and  interests  in  copyhold  were  not 
found :  after  which  they  had  no  remedy,  during  the  king's  posses- 
sion, either  by  traverse  or  monstrans  de  droit,  because  such  interests 
were  only  chattels  or  customary  hold,  and  not  freehold.  In  like 
manner,  persons  having  any  rent,  common,  office, !fee,  or  other  profit 
apprendre,  if  such  interest  were  not  found  in  the  office  entitling  the 
king,  they  had  no  remedy  by  traverse,  or  other  speedy  means, 
without  great  and  excessive  charges,  during  the  king's  right  therein. 
To  redress  these  hardships  on  the  subject,  it  is  declared,  that  all 
persons  in  the  above  cases  shall  enjoy  their  rights  and  interests, 
the  same  as  if  no  office  or  inquisition  had  been  found,  or  as  they 
might  if  their  interest  had  been  regularly  found  at  the  same  time 
in  such  inquisition  or  office.2  Kemedy  was  given  where  a  person 
was  found,  untruly,  to  be  heir  of  the  king's  tenant,  and  the  like. 
And  where  a  person  is  untruly  found  lunatic,  idiot,  or  dead,  and 
in  some  other  cases,  it  was  enacted,  that  the  party  grieved  shall 
have  a  traverse,  and  proceed  to  trial  thereon,  and  shall  have 
the  like  advantages  as  in  other  cases  of  traverse  upon  untrue 
inquisition  and  offices.3  The  same  of  untrue  finding  when  a  person 
is  attainted  of  treason,  felony,  or  praemunire,  the  party  grieved  may 
have  a  traverse,  or  monstrans  de  droit,  without  being  driven  to  a 
petition  of  right.4  In  all  traverses,  taken  according  to  this  act,  it 
is  enacted,  that  the  person  pursuing  his  traverse  shall  sue  out  a 
writ  of  scire  facias,  one  or  more,  as  the  case  shall  require,  against 
such  person  as  shall  have  an  interest  either  by  the  king  or  his 
patentee,  in  like  manner  as  upon  traverses  and  petitions  in  other 
cases,  with  like  pleas  to  the  defendants  in  scire  facias.5 

We  come  now  to  such  acts  as  were  made  to  promote  a  better 
Administration   administration  of  justice.     It  was  enacted  by  stat. 

of  justice.  2  and  3  Edward  VI,  c.  25,  that  whereas  the  county 
courts  in  some  shires  were  held  from  six  weeks  to  six  weeks,  and 
attornies,  not  aware  of  that  private  custom,  sued  out  process  with 
like  returns  as  if  they  were  held  monthly,  to  the  great  delay  and 
impediment  of  suitors,  no  county  court  shall  be  longer  deferred 

l  Tide  ante.  2  Sect.  3.  s  Ibid.  6.  *  Ibid.  7.  s  Ibid.  13. 
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than  one  month.  In  order  to  quiet  possessions,  and  facilitate  the 
giving  evidence  of  titles,  it  is  enacted  by  stat.  3  and  4  Edward 
VI.,  c.  4,  that,  respecting  all  letters-patent  made  since  4th  Feb- 
ruary, 27  Henry  VIII.,  a  person  may  make  title  by  way  of  declar- 
ation, plaint,  avowry,  title,  bar,  or  otherwise,  to  lands,  honours, 
and  hereditaments,  under  the  king's  patentees,  by  showing  forth 
an  exemplification  or  constat  of  the  letters-patent,  which  shall  be 
of  the  same  force  and  effect  as  the  originals. 

The  process  of  the  law  was  improved  in  one  point  by  stat.  1 
Edward  VI.,  c.  10.     The  writs  of  proclamation  ordained  by  stat. 
6  Henry  VIII.,  c.  4,1  in  cases  of  outlawry,  were  to  be  directed  to 
the  sheriff  of  the  county  where  the  party  lived :  but  when  the 
defendant  lived  in  Wales,  or  a  county  palatine,  they  were  made 
into  the  adjoining  county.     The  present  act  directs  that,  where  a 
defendant  dwells  in  Wales,  or  in  the  county  palatine  of  Chester,  or 
of  the  city  of  Chester,  the  justices  of  the  court  shall  have  authority 
to  award  a  writ  of  proclamation  to  the  sheriffs  of  those  places ;  to 
them  also  are  to  be  directed2  writs  of  capias  utlagatum,  as  imme- 
diate officers  of  the  King's  Bench  and  Common  Pleas.     The  same 
was  done  by  stat.  5  and  6  Edward  VI.,  c.  26,  with  respect  to  the 
county  palatine  of  Lancaster.     For  receiving  such  process,  those 
sheriff's  are  required  to  have  deputies  in  the  Court  of  King's  Bench 
and  Common  Pleas.    As  the  statute  of  fines  did  not  extend  to  the 
county  palatine  of  Chester,  the  same  provision  was  made  by  stat. 
2  and  3  Edward  VI.,  c.  28,  to  give  effect  to  fines  levied  before  the 
high-justice  of  Chester,  or  his  deputy,  as  had  been  made  in  the 
last  reign  respecting  fines  in  the  county  of  Lancaster.  3    By  stat. 
1  Edward  VI.,  c.  7,  it  is  enacted,  that  no  suit  shall  be  discontinued 
by  reason  of  the  king's  death  ;  that  the  subsequent  judicial  process 
shall  be  made  out  in  the  style  of  the  reigning  king,  and  the  vari- 
ance in  such  process  between  the  names  of  the  kings  shall  not  be 
error ;   that  no  assize  of  novel  disseisin,  of  mortauncestor,  juris 
utrum,  or  attaint,  depending  before  the  justices  of  assize,  shall  be 
discontinued  by  reason  of  death,  new  commission,  association,  or 
not  coming  of  such  justices ;  that  though  any  plaintiff  be  made 
duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 
justice  of  the  one  bench  or  the  other,  or  serjeant  at  law,  no  writ  or 
action  shall  be  abateable ;  and  that  a  justice  of  assize,  of  gaol- 
delivery,  or  of  the  peace,  or  a  person  being  in  any  other  of  the 
king's  commissions  whatsoever,  though  preferred  to  any  of  the 
above  honours,  shall  yet  remain  justice  and  commissioner,  and 
execute  his  commission  as  before. 

Moreover,  it  was  enacted  that,  where  a  person  is  found  guilty  of 
any  felony  whatsoever,  for  which  judgment  of  death  should  or  may 
ensue,  and  shall  be  reprieved,  without  judgment,  and  committed 
to  prison ;  any  who  shall  be  afterwards  assigned  justices  to  deliver 
that  gaol,  may  give  judgment  of  death,  as  the  former  justices  might 
1  Vide  ante.  z  Sect.  4.  3  Vide  ante. 
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have  done ;  and  that  no  process  or  suit  before  justices  of  assize, 
gaol-delivery,  oyer  and  terminer,  of  the  peace,  or  other  commis- 
sioners, shall  be  discontinued  by  the  publishing  of  any  new  com- 
mission or  association,  or  by  altering  the  names  of  the  justices  or 
commissioners ;  but  that  the  new  justices  and  other  commissioners 
may  proceed  as  if  the  old  commission  had  still  remained.  _ 

In  reviewing  the  changes  made  in  our  criminal  law  during  these 
_  .  .  two  reigns,  we  shall  first  go  through  the  statutes  of 

criminal  law.  Edward  yj ^  ^  then  proceed  to  those  of  Queen 

Mary.  The  criminal  law  was  very  materially  affected  by  statutes 
made  in  the  reign  of  Edward  VI.,  which  we  shall  now  mention  in 
the  order  in  which  they  were  made.  The  statute  of  1  Edward 
VI.,  c.  12,  makes  a  kind  of  date  in  the  history  of  offences,  by 
repealing  many  harsh  laws  (a),  and  making  several  beneficial  pro- 
visions, as  well  for  the  protection  of  the  subject  as  the  punishment 
of  delinquents.  It  is  introduced  by  a  preamble  not  unworthy  of 
notice.  Having  said,  "  that  on  the  part  of  a  prince,  the  people 
should  wish  for  clemency  and  indulgence,  and  rather  too  much 
forgiveness  and  remission  of  royal  power  and  punishment,  than 
exact  severity  and  justice  to  be  showed ;  and  that,  on  the  part  of 
the  subject,  he  should  rather  obey  for  love  than  strait  laws ;  yet," 
it  goes  on,  "  sharper  laws,  as  a  harder  bridle,  should  be  made  to 
stay  those  men  and  facts  that  might  else  give  occasion  of  further 
inconvenience."  This  consideration  "  caused  King  Henry  VIII., 
and  other  his  progenitors,  to  make  statutes  very  strait,  sore,  extreme,- 
and  terrible,  although  then  not  without  great  consideration  moved 
and  established;  and,  for  the  time,  to  the  avoidance  of  further 
inconvenience,  very  expedient  and  necessary.  But  as  in  tempest  or 
winter  one  course  and  garment  is  convenient,  in  calm  or  warm 
weather  a  more  liberal  case  or  lighter  garment  both  may  and  ought 
to  be  followed  and  used ;  so  we  have  seen  divers  strait  and  sore 
laws  made  in  one  parliament  (the  time  so  requiring),  in  a  more 
quiet  and  calm  reign  repealed.  Which  example  the  king  being 
willing  to  follow,  is  contented  and  pleased  that  the  severity  of  cer- 
tain laws  be  mitigated  and  remitted."  It  is  therefore  ordained, 
Repeal  of  *tta*  n0  ac*  or  deed,  being  by  statute  made  treason  or 
treasons  and  petit-treason,  shall  be  so  deemed,  but  only  such  as  are 
felonies.  treason  or  petit-treason  by  stat.  25  Edward  III.,  st.  5, 

c.  2,  and  by  this  present  act ;  and  1  all  offences  made  felony  by 
parliament  since  23d  April  in  the  first  year  of  Henry  VIII.,  and 
all  acts  making  such  offences  felony  are  repealed,  with  the  excep- 
tion of  all  statutes  concerning  the  counterfeiting  of  the  coin  of  this 
realm,  or  of  any  Other  current  within  the  realm,  or  concerning  the 
bringing  in  of  counterfeit  money ;  nor  was  this  repeal  to  extend  to 

(a)  But  it  only  repealed  those  against  a  certain  class  of  offences,  as,  for  instance, 
heresy  against  the  Roman  Catholic  religion  ;  and  similar  laws  were  re-enacted  against 
the  Roman  Catholic  religioD,  as,  for  instance,  against  the  papal  supremacy. 

1  Sect.  4. 
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stat.  27  Henry  VIII. ,  c.  2,1  concerning  those  who  counterfeited  the 
king's  sign-manual,  privy-signet,  or  privy-seal,  their  counsellors, 
aiders,  and  ahettors  ;2  nor  to  stat.  27  Henry  VIII.,  c.  17,3  con- 
cerning a  servant  embezzling  his  master's  goods.4  It  also  declares 
that  in  all  cases  of  felony,  except  those  mentioned  in  this  act,  every 
one  found  guilty  upon  his  arraignment,  or  who  confesses,  or  stands 
mute,  or  will  not  answer  directly,  shall  have  his  clergy.5 

It  also  repeals,  as  we  have  before  observed,  the  statutes  of  Eichard 
II.,  Henry  V.,  and  Henry  VIII.  against  heretics :  and  after  specify- 
ing these  statutes  by  name,  it  repeals  generally  all  acts  of  parliament 
concerning  doctrine  and  matters  of  religion.6  It  likewise  repeals  7 
stat.  31  Henry  VIII.,  c.  8,  that  proclamations  made  by  advice  of 
the  council  should  be  obeyed,  as  acts  made  by  parliament;  and 
stat.  34  and  35  Henry  VIII,  c.  23,  for  the  due  execution  of  such 
proclamations. 

So  far  this  act  is  employed  in  repealing  certain  laws  of  a  severe 
cast ;  the  remainder  of  it  is  taken  up  either  in  enacting  some  new 
offences,  or  making  some  beneficial  qualifications  of  criminal  pro- 
ceedings. 

In  the  first  place,  it  was  ordained,  if  any  person,  by  open  preach- 
ing, express  words  or  sayings,  affirmed  that  the  king  was  not,  or 
ought  not  to  be,  supreme  head  of  the  Church  of  England  and  Ire- 
land, immediately  under  God  (a)  ;  or,  that  the  bishop  of  Eome,  or 
any  other  person,  was  or  ought  to  be  by  the  laws  of  God,  supreme 
head  of  the  same  churches ;  or  that  the  king  was  not  king  of  Eng- 
land, France,  and  Ireland ;  or  if  any  one  did  compass  or  imagine, 
by  open  preaching,  express  words  or  sayings,  to  depose  the  king 
from  his  estate,  or  deprive  him  of  his  titles  ;  or  did  openly  publish 
or  say,  that  any  person  other  than  the  king  of  right  ought  to  be 
king;  every  such  offender,  his  aiders  or  abettors,  should  for  the 
first  offence  forfeit  all  his  goods  and  chattels,  and  suffer  imprison- 
ment during  the  king's  pleasure ;  for  the  second  offence,  forfeit  the 
issues  and  profits  of  his  lands,  benefices,  and  other  spiritual  pro- 
motions, for  life,  with  his  goods  and  chattels,  and  be  imprisoned 
during  life ;  the  third  offence  to  be  high  treason.8  If  the  above 
offences  were  committed  by  writing,  printing,  overt  deed,  or  act,  it 
was  high  treason  for  every  offence.9  It  was,  besides,  enacted,  for 
confirming  the  succession  established  by  stat.  35  Henry  VIII.,  c.  I,10 
that  if  any  of  the  king's  heirs,  or  persons  to  whom  the  crown  was 

(a)  This  was  a  re-enactment  in  its  worst  form  of  one  of  the  sanguinary  laws  of 
Henry  against  the  papal  supremacy,  that  is,  the  spiritual  supremacy  of  the  pope,  as 
head  of  the  Roman  Catholic  church,  a  supremacy  which  had  been  recognised  by  the 
law  of  the  land  from  time  immemorial,  for  the  very  reason  that  it  was  purely  spirit- 
ual, and  not  allowed  to  be  exercised  in  any  cases  not  purely  spiritual,  except  by 
reason  of  usage,  allowed  by  the  law,  and  recognised  by  the  king's  courts.  As,  there- 
fore, this  was  a  purely  spiritual  doctrine,  and  lay  at  the  basis  of  the  Roman  Catholic 
religion,  it  was  in  effect  proscribing  that  religion,  and  making  it  punishable  with 
death,  and  death  of  a  peculiarly  horrible  and  brutal  kind. 

1  Vide  ante.  2  Sect.  8.  3  Vide  ante.  '  Sect.  18.  6  Ibid.  10. 

6  Ibid.  3.  1 1bid.  5.  8  Jbid.  6.  9  Ibid.  7.  10  Vide  ante. 
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limited  by  that  act,  usurped  the  one  of  them  upon  the  other,  or 
interrupted  the  king  in  the  quiet  enjoyment  of  the  crown,  it  should 
be  adjudged  high  treason. 

After  enacting  the  above  treasons  and  offences,  this  statute  takes 
away  clergy  from  persons  convicted  or  attainted  of  the  following 
crimes :  of  murder  of  malice  prepensed ;  of  poisoning  of  malice  pre- 
pensed ;  of  breaking  of  any  house  by  day  or  by  night,  any  person 
being  then  in  the  same  house  where  the  breaking  shall  be  com- 
mitted, and  thereby  put  in  fear  or  dread ;  for  robbing  of  any  person 
or  persons  in  the  highway,  or  near  the  highway ;  or  for  felonious 
stealing  of  horses,  geldings,  or  mares ;  of  felonious  taking  of  any 
goods  out  of  any  parish  church,  or  other  church  or  chapel.  _  In  all 
these  cases  clergy  is  taken  away,  if  the  party  is  found  guilty  by 
verdict  or  confession,  or  will  not  answer  directly,  or  stand  wilfully 
and  maliciously  mute.1 

For  removing  doubts  and  defining  the  extent  of  crimes,  in  two 
instances,  it  is  declared 2  that  concealment,  or  keeping  secret  any 
high  treason,  shall  be  adjudged  misprision  of  treason  ;  and  that 3  all 
wilful  killing  by  poisoning  shall  be  deemed  wilful  murder  of  malice 
prepensed  ;  it  having  been  declared  high  treason  in  the  former  reign.4 

Some  provisions  are  made  respecting  incidents  of  trials,  and  the 
like.  It  is  declared,  that  the  statutes  made  in  the  time  of  Henry 
VIII. ,  and  all  clauses  of  statutes  concerning  challenge  for  the  county 
hundred,  or  peremptory  challenge ;  or  concerning  the  trial  of  foreign 
pleas,  pleaded  by  murderers,  felons,  or  other  offenders,  shall  remain 
in  force; 5  which  are  stat.  35  Henry  VIII. ,  c.  6,  stat.  4  Henry 
VIII.,  e.  2,  stat  22  Henry  VIII.,  c.  2.  And  wherever  a  common 
person  may  have  his  clergy,  as  a  clerk-convict  who  may  make  his 
purgation ;  and  also  in  all  cases  where  the  privilege  of  clergy  is 
taken  away  by  this  act  (wilful  murder  and  poisoning  of  malice  pre- 
pensed only  except)  ;  a  lord  of  parliament  and  peer  of  the  realm, 
having  place  and  voice  in  parliament,  by  claiming  the  benefit  of 
this  act,  though  he  cannot  read,  without  any  burning  in  the  hand, 
loss  of  inheritance,  or  corruption  of  blood,  is  to  be  deemed,  for  the 
first  time  only,  as  a  clerk-convict  who  may  make  purgation ; 6  and 
such  a  person  is  to  be  tried  for  any  of  the  offences  limited  in  this 
act  by  his  peers,  as  in  cases  of  high  treason.  7 

That  the  objection  of  bigamy  might  no  longer  be  a  cause  for 
precluding  any  one  from  his  privilege  of  clergy,  it  is  declared,  that 
persons  who  have  been  sundry  times  married  to  single  women  or 
widows,  shall,  notwithstanding,  have  this  benefit;8  and  that  the 
wife  of  any  one  attainted,  convicted,  or  outlawed  of  any  treason, 
petit-treason,  misprision  of  treason,  murder,  or  felony,  shall,  not- 
withstanding, enjoy  her  dower,  a  point  which  had  been  attempted 
in  former  parliaments  in  cases  of  felony,  but  without  success.9 

»  Sect.  10.  2  Ibid.  20.  *  Ibid.  13.  *  Vide  ante. 

'  Sect.  11.  «  Ibid.  14.  '  Ibid.  15.  8  Ibid.  16. 

8  Ibid.  17.    Vide  ante,  vol.  ii. 
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The  present  act,  as  far  as  concerned  treason,  was  repealed  a  few 
years  after,  as  will  be  seen  presently. 

Finally,  respecting  prosecutions,  it  was  enacted,  that  no  person 
should  answer  for  any  of  the  before-mentioned  treasons,  by  open 
preaching  of  words  only,  unless  he  was  thereof  accused  within 
thirty  days  after  the  open  preaching  or  words  spoken  ;  the  accusa- 
tion to  be  made  to  one  of  the  king's  council,  a  justice  of  assize  or 
of  the  peace ;  and  if  the  accusers  happened  to  be  out  of  the  realm 
during  the  thirty  days,  then  the  party  was  to  be  accused  within  six 
months.1  Further,  it  is  enacted,  that  no  one  shall  be  indicted,  con- 
demned, or  convicted  for  any  treason,  petit-treason,  misprision  of 
treason,  or  for  any  words  before  specified,  unless  he  be  accused  by 
two  sufficient  and  lawful  witnesses,  or  willingly,  without  violence, 
confess  the  same ;  concerning  which  last  provision  we  shall  say 
more  hereafter. 

At  present  we  shall  make  a  remark  upon  one  article  of  that  clause 
of  the  statute  (a)  which  takes  away  clergy  from  those 
who  are  convicted  "  of  breaking  of  any  house  by  day  or 
by  night,  any  person  being  then  in  the  same  house,  and  thereby  put 
in  fear  and  dread."  These  words,  upon  the  face  of  them,  appear 
to  have  enacted  a  nullity ;  for,  as  the  breaking  of  a  house  by  day 
or  by  night,  though  anybody  should  be  put  in  fear,  is  not  in  itself 
a  felony,  it  stands  in  no  need  of  clergy,  and  the  taking  it  away  is  in 
effect  inflicting  no  penalty  at  all :  however,  it  is  not  to  be  supposed, 
that  an  act  made  upon  such  fult  consideration  as  this  seems  to  have 
been  would  have  contained  a  sentence  that  was  neither  law  nor 
sense,  in  so  material  a  point  as  this :  and  whatever  may  be  the 
modern  construction  of  these  words,  they  certainly,  at  the  time, 
bore  a  meaning  entirely  consonant  to  the  notions  of  law  then  pre- 
vailing. It  is  most  >  probable  that  the  parliament  here  meant  to 
take  away  clergy  from  burglary;  the  description  of  which  offence, 
we  have  seen,  was  in  early  times  very  large,  and  was  not  yet  con- 
tracted to  the  precise  compass  in  which  it  now  is :  and  at  the  time 
this  act  was  made,  that  offence  might,  in  the  minds  of  some,  be 
sufficiently  described  in  the  words  of  the  statute.  The  breaking  a 
house  by  day  or  by  night  was,  as  before  appears,  in  the  reign  of 
Edward  III.,  burglary,2  though  nothing  was  taken ;  and,  notwith- 
standing Fitzherbert,  in  his  abridgment  of  that  case,  has  said  it 
must  be  with  an  intent  to  take  away  goods,  that  requisite  is  not  in 
the  original  report,  but  was  added  by  himself,  and  might,  perhaps, 
be  only  his  own  opinion,  or  at  most  only  the  opinion  of  his  time. 
As  to  burglary  being  in  the  night  only,  the  first  determination 

(o)  1  Edward  I.,  e.  xii.  Then  came  the  39  Elizabeth,  c.  xv.,  and  3  William  and 
Mary,  c.  ix.,  and  other  acts,  all  now  repealed.  The  stat.  7  and  8  George  IV.,  c.  xxvii. , 
wholly  repeals  the  stat.  23  Henry  VIII.,  c.  i.,  and  so  much  of  the  stat.  1  Edward  VI., 
c.  xii.,  as  relates  to  housebreaking,  and  wholly  repeals  the  stat.  39  Elizabeth,  c.  xv., 
and  3  William  and  Mary,  c.ix.,  and  10  William  III.,  c.  xii.,  vulga,  stat.  10  and  11  Wil- 
liam III.,  c.  xxiii.,  and  12  Anne,  stat.  1,  c.  vii. 

'  Sect.  19.  .  2-22  Am.,  95  ;  Fitz.  Cor.,  264.     Vide  ante,  vol.  iii. 
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which  expressly  and  finally  says  that  it  shall  not  be  considered  as 
such,  unless  the  breaking  be  by  night,  is  a  case  in  4  Edward  VI., 
three  years  after  this  act : x  if  so,  the  breaking  here  described, 
without  anything  more,  comprehended  a  burglary  as  then  under- 
stood; and  probably  the  specifying  whether  by  day  or  by  night 
was  to  obviate  the  doubts  which,  most  likely,  long  subsisted,  be- 
fore it  was  solemnly  agreed  that  it  must  be  by  night. 

But  soon  after  this  statute,  this  offence  began  to  be  more  ex- 
pressly settled  and  defined.  After  the  determination  in  4  Edward 
VI.,  which  confined  it  to  the  night,  we  find  a  writer  of  Queen 
Mary's  time  expressly  saying,  that  there  must  be  a.  felonious  intent 
to  rob  or  murder;  as  also,  that  it  must  be  in  the  night}  When 
burglary  was  defined  in  this  manner,  the  statute  1  Edward  VI.,  c. 
12,  was  defrauded,  as  it  were,  of  its  subject ;  and  as  the  words  no 
longer  expressed  any  existing  felony,  they  took  away  clergy  from 
none.  But  that  such  a  provision  might  not  be  vain  and  useless, 
the  courts,  to  whom  are  given  the  oracles  of  the  law,  have  since 
thought  proper  to  supply  by  construction  the  defect  which  had 
thus  accidentally  been  brought  on  the  statute.  They  argued,  that 
the  breaking  a  house  by  night,  here  certainly  meant,  that  breaking 
and  entering  by  night  with  intent  to  commit  felony,  which  is  now 
called  burglary ;  and  that,  as  breaking  a  house  by  day  is  in  itself 
no  felony,  therefore  the  breaking  here  meant  is  such  a  one  as  is 
attended  with  a  stealing  in  a  house  after  the  breaking.  In  this 
manner  were  two  crimes  raised  by  construction  in  the  place  of  one 
originally  intended,  upon  which  the  statute  might  have  its  effect 
to  take  away  clergy.3 

The  next  statute  which  enacts  any  penalties  is  the  Act  of  Unifor- 
Offences  against  mitv>  2  and  3  Edward  VI.,  c.  1,  which  inflicts  several 
the  Common  punishments  on  offences  against  the  Book  of  Com- 
Prayer.  mon  prayer<     Thus  it  is  ordained,  that  if  any  min- 

ister refuse  to  make  use  of  this  book,  or  use  any  other,  or  shall 
preach  or  speak  anything  in  derogation  of  it,  and  shall  be  thereof 
convicted  by  verdict,  by  his  own  confession,  or  by  the  notorious  evi- 
dence of  the  fact*  he  shall  forfeit  the  profits  of  such  of  his  spiritual 
benefices  as  the  king  pleases  for  a  whole  year,  and  suffer  imprison- 
ment for  six  months ;  for  the  second  offence,  shall  be  deprived 
ipso  facto  of  all  his  spiritual  promotions,  and  be  imprisoned  a 
whole  year ;  and  for  the  third  offence,  be  imprisoned  during  life. 
And  if  he  has  no  benefice  or  spiritual  promotion,  he  shall  for  the 
first  offence  be  imprisoned  for  six  months ;  and  for  the  second 
offence,  during  life.     So  far  of  the  clergy. 

Again,  if  any  person  whatsoever  shall,  in  any  interludes,  plays, 
songs,  rhymes,  or  by  other  open  words,  speak  anything  in  deroga- 

1  Bro.  Cor.,  185.  *  Staunf.,  lib.  i.,  o.  24. 

1  The  statutes  which  take  away  clergy  from  burglary,  and  from  larceny  in  a  house 
with  a  breaking,  and  without  a  breaking  create  much  confusion.  [See  the  5th  and  6th 
Edward  VI.,  c.  9,  post,  as  to  stealing  in  a  dwelling-house.] 

4  We  have  before  seen  that  this  was  legal  evidence  in  the  canon  law.     Vide  ante. 
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tion  of  this  book ;  or  shall,  by  open  fact  or  open  threatenings,  com- 
pel or  procure  any  minister  in  any  cathedral  or  church  to  sing  or 
say  any  prayers,  or  minister  any  sacrament,  otherwise  than  in  this 
book ;  or  shall  interrupt  any  minister  in  such  singing,  saying,  or 
ministering,  he  is  to  forfeit  for  the  first  offence  £10 ;  for  the  second 
offence,  £20 ;  for  the  third  offence,  all  his  goods  and  chattels,  and 
to  be  imprisoned  during  life ;  and  if  the  £10  is  not  paid  in  six 
weeks  after  conviction,  he  is  to  be  imprisoned  for  three  months ; 
and  if  the  £20  is  not  paid  in  the  same  time,  he  is  to  be  imprisoned 
for  six  months  instead  thereof :  all  these  offences  to  be  determined 
either  at  the  assizes  or  sessions,  with  liberty  to  every  archbishop  or 
bishop  to  be  associated  to  the  justices.  The  indictment  must  be 
at  the  next  sessions  or  assize ;  and  the  lords  of  parliament  are  to 
be  tried  for  these  offences  by  their  peers.  The  jurisdiction  of 
bishops  is  not  hereby  taken  away;  but  they  are  to  inquire  and 
punish  such  offenders  by  ecclesiastical  censures,  so,  however,  as  no 
one  be  punished  both  by  the  spiritual  and  temporal  court  for  the 
same  fact. 

The  next  penal  statute  was  3  and  4  Edward  VI.,  c.  5,  against 
unlawful  assemblies  ;  an  act  which  was  occasioned  by  unlawful 
the  late  riots  in  many  parts  of  England,  and  which  assemblies. 
provided  some  very  heavy  penalties  to  prevent  the  like  disorders  (a). 
It  was  made  high  treason  for  twelve  persons  or  more,  being  as- 
sembled together,  to  attempt  to  kill  or  imprison  any  of  the  king's 
council,  or  to  alter  any  laws,  and  to  continue  together  for  the 
space  of  an  hour,  being  commanded  by  a  justice  of  peace,  mayor, 
sheriff,  or  the  like,  to  depart.  It  was  made  felony  for  twelve  per- 
sons to  practise  to  destroy  any  park,  pond,  conduit,  or  dove-house ; 
or  to  have  common  or  way  in  any  ground ;  or  to  pull  down  any 
houses,  barns,  or  mills ;  or  to  burn  any  stack  of  corn ;  or  to  abate 
the  rents  of  any  lands,  or  the  prices  of  victual ;  and  to  continue 
together  an  hour,  being  commanded  in  like  manner  to  depart. 
Concerning  the  provisions  of  this  act,  we  shall  have  occasion  to 
speak  in  the  next  reign.  By  c.  15  of  the  same  statute,  the  pub- 
fa)  This  act  affords  an  illustration  of  the  remote  and  often  indirect  causes 
which  operate  in  producing  alterations  of  the  law.  The  riots  alluded  to  by  the 
author  were  chiefly  caused  by  the  late  sudden  changes  in  religious  worship,  the  con- 
fiscation of  colleges,  and  other  similar  measures ;  and  the  statute  applied  to  assemblies 
with  intent  to  alter  any  laws,  and  expressly  provided  that  it  should  apply  to 
any  assemblies  with  reference  to  religion.  Its  effect  was  to  enable  the  crown  to 
exercise  military  force  to  disperse  the  rioters ;  for  it  declared  their  offence  to  be 
high  treason — the  essence  of  which  is  attempting  to  levy  war  against  the  crown. 
War  thus  levied — that  is,  actual  rebellion — would  justify  the  exercise  of  martial  law, 
if  really  required  to  suppress  it ;  and  martial  law  was  freely  exercised  in  this  reign 
on  the  least  occasion  of  insurrection.  Nor  was  this  all.  In  this  reign,  at  a  time 
when  there  was  no  rebellion  or  insurrection,  the  king  granted  commissions  of  mar- 
tial law,  and  empowered  the  commissioners  to  execute  it  as  should  be  thought,  by 
their  discretion,  most  necessary  (Strype's  Eccl.  Memoirs,  vol.  ii.,  p.  373).  This  was 
undoubtedly  illegal  at  common  law,  unless  understood  as  limited  to  actual  and  for- 
midable rebellion.  And  the  object  of  this  statute  was  to  remove  that  legal  diffi- 
culty, and  allow  of  martial  law  or  the  use  of  military  force  against  mere  rioters,  by 
declaring  them  felons  and  traitors. 
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lishing  any  false  prophecy  upon  occasion  of  arms,  fields,  and  the 
like,  to  the  intent  to  make  dissension,  was  to  he  punished,  for  the 
first  offence,  by  one  year's  imprisonment,  and  the  forfeiture  of  £10; 
for  the  second  offence,  by  forfeiture  of  all  the  party's  goods,  and 
imprisonment  during  life.  Both  these  acts,  being  temporary,  were 
left  to  expire  in  a  few  years.  The  remainder  of  the  criminal  acts 
passed  in  this  reign  are,  the  9th,  10th,  and  11th  chapters  of 
stat.  5  and  6  Edward  VI.  These  are  very  material  laws,  and 
come  now  under  consideration.  We  shall  begin  with  the  last, 
concerning  treason. 

This  statute  enacts  certain  treasons  of  the  same  kind  with  some 
made  in  the  reign  of  Henry  VIII. ;  however,  with  such  qualifica- 
tions as  discover  more  temper  and  moderation.  If  any  person,  by 
open  preaching,  express  words  or  sayings,  affirmed  that  the  king, 
or  his  heirs  or  successors,  as  appointed  by  stat.  35  Henry  VIII., 
c.  1  (being  in  possession  of  the  crown),  was  a  heretic,  schismatic, 
tyrant,  infidel,  or  usurper,  he  was,  for  the  first  offence,  to  forfeit  all 
his  goods  and  chattels,  and  to  be  imprisoned  during  the  king's  plea-  < 
sure ;  for  the  second  offence,  to*  lose  the  issues  and  profits  of  his 
lands  during  life,  and  of  all  spiritual  promotions,  and  suffer  per- 
petual imprisonment;  and  for  the  third  offence,  he  was  to  be 
adjudged  a  traitor.  But  if  the  same  offence  was  committed  by 
writing,  printing,  painting,  carving,  or  graving,  it  was  made  high 
treason  in  the  first  instance.  It  was  also  enacted,  that  if  any 
person  rebelliously  withheld  any  of  the  king's  castles,  fortresses,  or 
holds,  or  his  ships,  ordnance,  artillery,  or  other  munitions  of  war, 
and  did  not  give  them  up  within  six  days  after  proclamation,  it 
should  be  high- treason.  It  was  also  provided,  in  pursuance  of 
stat.  26  Henry  VIII.,  c.  13,  and  stat.  35  Henry  VIII.,  c.  2,1  that 
such  treasons,  if  committed  out  of  the  realm,  should  be  tried  by 
commission  in  any  county ;  and  outlawry  pronounced  against  such 
offender,  though  out  of  the  realm  at  the  time,  was  to  be  valid  ;  to 
which  it  was  now  added  by  this  statute,  that  if  such  person  should, 
within  a  year  after  the  outlawry  pronounced,  surrender  himself  to 
the  chief -justice  of  England,  and  offer  to  traverse  the  indictment, 
he  shall  be  received  so  to  do ;  and  if  he  is  acquitted  by  verdict,  he 
shall  be  discharged  from  the  outlawry  and  all  its  forfeitures. 

Persons  who  committed  the  above  offences  by  open  preaching  or 
words,  must  have  been  accused  within  three  months.  It  is  moreover 
declared,  generally,  that  persons  convict  of  high-treason  shall  forfeit 
all  lands  and  tenements  in  which  they  have  an  estate  of  inheritance ; 
and,  in  repeal  of  stat.  1  Edward  VI.,  c.  12,  sect.  17,  that  wives 
whose  husbands  have  been  attainted  of  treason  shall  not  have 
dower.2 

The  rest  of  this  statute  is  much  in  favour  of  the  subject.  There 
is  a  clause  concerning  misprision  of  treason,  similar  to  that  in  stat. 
1  Edward  VI.,  c.  12;  but  the  present,  by  the  particular  wording 

1  Vide  ante.  '  ride  ante. 
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of  it,  evidently  shows  what  was  the  design  of  these  repeated  declara- 
tions on  this  point ;  for  the  act  says,  that  the  concealment  or  keep- 
ing secret  of  any  high  treason  shall  be  deemed  and  taken  only 
misprision  of  treason,  by  which  it  was  intended  so  far  to  set  a  limit 
to  constructive  treasons.  The  next  clause  contains  a  wise  provision 
concerning  witnesses  on  trials,  and  is  thought  to  have  been  made 
in  consequence  of  what  passed  on  the  late  trial  of  the  Duke  of 
Somerset,  when  the  oppression  attending  a  contrary  way  of  pro- 
ceeding had  excited  a  general  indignation.  It  enacts,  that  no  per- 
son shall  be  indicted,  arraigned,  condemned,  convicted,  or  attainted 
for  any  treason  that  now  is,  or  hereafter  shall  be,  unless  he  be  thereof 
accused  by  two  lawful  accusers,  which,  so  far,  seems  to  be  little  more 
than  had  been  ordained  by  stat.  1  Edward  VI.,  c.  12.  But  this 
statute  goes  further :  it  directs,  that  such  "  accusers,  at  the  time  of 
the  arraignment  of  the  party  accused,  if  they  be  then  living,  shall 
be  brought  in  person  before  the  party  so  accused,  and  avow  and 
maintain  that  they  have  to  say  against  the  party  to  prove  him 
guilty,  unless  he  shall  willingly,  without  violence,  confess  the  same." 
The  particular  meaning  of  this  and  the  other  statute  of  this  king, 
with  their  effect  and  consequences,  will  be  considered  when  we  speak 
of  the  statute  of  Philip  and  Mary,  which  was  supposed  to  have 
repealed  them. 

The  stat.  5  and  6  Edward  VI..  c.  9,  next  comes  under  considera- 
tion. This  act  was  made  to  explain  the  stat.  23  stealing  in  dweli- 
Henry  VIII.,  c.  I,1  upon  which  there  had  arisen  three  ">g-houses,  &o. 
doubts — First,  Whether  the  owner  or  dweller  must  not  be  in  the  very 
chamber  where  the  robbery  was  committed;  a  doubt  that  arose 
from  a  strict  adherence  to  the  notion  of  a  proper  robbery,  where  the 
taking  must  be  in  the  presence  of  the  person  robbed.  Secondly, 
Whether  the  offender  would  lose  his  clergy  if  the  owner  or  dweller 
was  asleep ;  apprehendiDg,  probably,  that  in  that  state  he  could 
not  be  said  to  be  put  in  fear,  according  to  the  requisite  of  the 
statute.  Thirdly,  Whether  a  booth  or  tent  in  a  fair  or  market,  in 
which  dealers  used  to  dwell  and  sleep  during  the  continuance  of 
such  fairs,  could  be  considered  as  a  dwelling-house  under  that 
statute.  To  remove  these  doubts,  it  was  declared  and  enacted,  that 
any  person  found  guilty  for  robbing  of  a  person  in  any  part  or 
parcel  of  their  dwelling-houses  or  dwelling-places,  the  owner  or 
dweller  in  the  same  house,  or  his  wife,  his  children,  or  servants, 
being  then  within  the  same  house  or  place  where  the  robbery  and 
felony  shall  happen  to  be  committed  and  done,  or  in  any  other  place 
within  the  precinct  of  the  same  house  or  dwelling-place,  shall  in  no 
wise  be  admitted  to  his  clergy,  whether  the  owner  or  dweller  in  the 
same  house,  his  wife  and  children  then  and  there  being,  shall  be 
sleeping  or  waking  (a).    Further,  that  any  one  found  guilty  of 

(a)   Vide  ante  as  to  housebreaking  or  burglary.    There  were  modern  statutes  upon 
the  subject. 

1  Vide  ante. 
VOL.  III.  2  H 
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robbing  a  person  in  a  bootb  or  tent  in  a  fair  or  market,  the  owner, 
his  wife,  his  children,  or  servants,  or  servant  then  being  within 
the  same  booth  or  tent,  shall  not  be  admitted  to  the  benefit  of  his 
clergy,  but  shall  suffer  death  in  such  manner  as  is  mentioned  in 
stat.  23  Henry  VIII.,  c.  1,  for  robberies  done  in  dwelling-houses, 
without  any  consideration  whether  the  owner  or  dweller  in  such 
booths  or  tents,  his  wife,  children,  or  servants,  being  in  the  same 
booth,  be  sleeping  or  waking.  The  latter  part  of  this  act  is  stated 
in  this  particular  manner,  because,  as  we  shall  presently  see,  there 
have  arisen  great  doubts  whether  this  stat.  23  Henry  VIII.,  c.  1 
(or  at  least  stat.  25  Henry  VIII.,  c.  3,  which  is  a  supplement  to  it), 
be  now  in  force ;  which,  upon  the  present  appearance  of  things  in 
the  course  of  this  history,  must  be  answered  in  the  negative,  as  they 
were,  among  other  statutes  taking  away  clergy,  repealed  by  stat. 
1  Edward  VI,  c  12,  s.  10,  as  we  have  before  seen. 

But  as  the  doubt  concerning  these  statutes  arises  upon  the  next 

Of  the  revivor  ac*>  nameh>  s^-  &  an(l  6  Edward  VI.,  c.  10,  we  shall 
of  statute  25  proceed  to  examine  that.  The  preamble  recites,  that 
Henry  vni.  stat.  23  Henry  VIII.,  c.  1,  had  taken  clergy  away  in 
-certain  robberies  and  burglaries,  but  extended  only  to  those  who 
were  convicted  in  the  county  where  the  fact  was  committed ;  and 
as  such  felons  often  carried  their  spoil  into  another  county,  and  if 
they  were  indicted  there  for  the  simple  larceny,  they  had  their 
clergy ;  that  it  was  for  these  reasons  enacted,  by  stat.  25  Henry 
VIII.,  c.  3,1  that  they  should  lose  their  clergy  as  if  indicted  in  the 
same  county  where  the  robbery  or  burglary  was  committed.  Then 
it  recites,  that  stat.  25  Henry  VIII.  was  repealed  by  a  clause  in 
stat.  1  Edward  VI.,  and  that  since  offenders  of  this  kind  had 
enjoyed  their  former  impunity :  for  redress  whereof  this  statute  now 
enacted  "that  the  said  stat.  25  Henry  VIII.,  c.  3,  touching  the 
putting  of  such  offenders  from  their  clergy,  and  every  article,  clause, 
of  sentence  in  the  same,  touching  clergy,  should,  from  thenceforth, 
touching  such  offences,  remain,  and  be  in  full  force,  in  such  manner 
and  form  as  it  was  before  the  making  of  stat.  1  Edward  VI.,  c.  12." 
This  is  the  effect  of  stat.  5  and  6  Edward  VI.,  c.  10. 

It  became  in  after  times  a  question,  founded  upon  the  operation 
of  this  statute,  whether  the  whole  of  stat.  25  Henry  VIII.,  c.  3,  and 
also  stat.  23  Henry  VIII,,  c.  1,  were  not  thereby  revived.  The 
occasion  of  this  question  was  as  follows : — A  man  was  indicted2  for 
wilful  burning  of  a  house.  This  offence,  among  others,  was  deprived 
of  clergy  by  stat.  23  Henry  VIII.,  c.  1,  which  extended  to  prin- 
cipals and  accessaries  before  the  fact  being  convicted  by  verdict  or 
confession,  but  did  not  reach  the  case  of  persons  wilfully  standing 
mute,  and  the  like ;  to  remedy  which  defect  stat.  25  Henry  VIII., 
c.  3,  s.  2,  ousted  of  their  clergy  such  offenders  in  those  cases,  and, 
after  that,  made  the  provision  we  have  before  rehearsed  concerning 
persons  indicted  in  one  county  for  goods  taken  by  robbery  or 

1  Vide  ante.  2  Powlter'a  Case,  10  Rep. 
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burglary  in  another.  Then  came  stat.  1  Edward  VI.,  c.  12,  s.  10, 
which  took  away  clergy  from  all  felonies,  except  those  enumerated 
in  the  act.  These  are  for  the  most  part  such  as  were  before 
deprived  of  clergy, hj  stat.  23  Henry  VIII. ;  but  there  is  no  mention 
of  wilful  burning  of  houses,  nor  of  accessaries  before  the  fact. 
Therefore,  as  stat.  23  Henry  VIII.  and  25  Henry  VIII.  were 
repealed,  and  stat.  1  Edward  VI.,  c.  12,  had  not  provided  for  burn- 
ing of  houses,  it  was  a  doubt  in  the  case  above  mentioned,  by  what 
existing  law  the  offender  was  ousted  of  his  clergy.  It  was  there 
contended  (and  that  seems  to  have  been  the  opinion  of  Lord  Coke), 
that  this  stat.  5  and  6  Edward  VI.,  c.  10,  revived  the  whole  of  stat. 
25  Henry  VIII.,  and  consequently,  that  wilful  burning  being  named 
in  the  first  clause  among  the  offences  enumerated  in  stat.  23  Henry 
VIII.,  is  ousted  by  the  general  words,  every  article,  dlause,  or 
sentence,  contained  in  the  same  concerning  clergy.  However,  others  * 
are  of  opinion  that,  general  as  these  words  may  seem,  they  must  be 
restrained  to  that  particular  mischief,  which,  it  appears  by  the  pre- 
amble, was  alone  in  contemplation  to  be  remedied ;  and  some 2 
remark,  very  justly,  that  the  enacting  clause  in  the  latter  part  of  it 
restrains  these  general  words,  so  much  relied  on  by  Lord  Coke,  to 
such  offences  as  are  stated  in  the  preamble. 

But  there  was  another  ground  of  argument  in  the  case  before 
mentioned,  on  which,  Lord  Coke  says,  some  of  the  judges  relied. 
The  stat.  1  Edward  VI.,  c.  12,  having  taken  away  clergy  only  from 
principals,  the  stat.  4  and  5  Philip  and  Mary,  c.  4,  was  made  to 
take  it  away  from  accessaries  before  in  the  same  offences  ;  but  this 
statute,  moreover,  takes  it  away  from  accessaries  before  in  wilful 
burning.  Now  some  of  the  judges,  says  Lord  Coke,  thought  this 
solved  the  difficulty,  and  gave  an  interpretation  to  the  former  acts. 
For  if  the  principal  should  have  his  clergy,  it  would  be  absurd,  and 
what  was  never  seen  in  our  law,  that  clergy  should  be  taken  from 
the  accessary  ;  and,  secondly,  it  would  be  in  vain  to  take  away  clergy 
from  the  accessary,  and  leave  the  principal  to  have  his  clergy ;  for 
if  the  principal  had  his  clergy  before  judgment,  the  accessary  should 
not  be  arraigned.  And  this  Sir  Michael  Foster  thinks  was  the 
real  ground  upon  which  that  determination  rested ;  so  that,  upon 
the  whole,  he  is  of  opinion  that  both  23  and  25  Henry  VIII.  were 
repealed  by  stat.  1  Edward  VI. ;  that  the  stat.  5  and  6  Edward  VI., 
c.  10,  revived  stat.  25  Henry  VIII.  only  in  part,  for  the  purpose 
therein  mentioned  ;  that,  therefore,  both  stat.  23  and  stat.  25  Henry 
VIII.  continue  otherwise  repealed;  and  that  the  stat.  4  and  5 
Philip  and  Mary  put  the  matter  out  of  doubt  with  regard  to  arson? 

Whatever  ingenuity  there  may  be  in  this  way  of  reconciling  the 
repugnance  of  statutes  when  they  are  made,  and  allowing  this  to  be 
a  probable  inference  from  the  stat.  4  and  5  Philip  and  Mary ;  yet 
it  is  very  difficult  to  imagine  that  the  legislature,  having  in  con- 

Among  whom  are  Lord  Hale  and  Sir  Michael  Foster, 
i  eg..  Sir  Michael  Foster.  3  Fost.,  331  to  336. 
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templation  to  take  away  clergy  from  principals,  should  take  it  only 
from  accessaries  expressly,  and  leave  it  to  legal  construction  to 
make  the  same  conclusion  as  to  principals ;  a  method  hardly 
suitable  to  the  precision  and  determination  of,  a  legislative  act. 
When  we  look  back  to  the  form  and  history  of  these  statutes,  we 
find  a  want  of  consistency  in  the  parliament  at  different  times, 
which  only  increases  the  obscurity.  The  stat.  5  and  6  Edward 
VI.,  c.  9,  seems,  from  the  language  of  it,  to  consider  the  stat.  23 
Henry  VIII.  as  still  in  force ;  for  it  says,  it  hath  been  doubted 
respecting  that  statute  in  some  points,  and  therefore  provides  for 
the  explanation  of  those  doubts :  whereas,  had  that  statute  been 
looked  on  as  repealed,  if  any  doubts  upon  it  had  been  thought 
worthy  a  parliamentary  exposition,  or  rather,  if  it  had  been  thought 
proper  to  re-enact  any  of  its  provisions,  that  statute,  it  should  seem, 
would  have  been  spoken  of  in  another  tense,  namely,  that  it  had 
been  doubted.  If  the  parliament  entertained  an  opinion  that  stat. 
23  Henry  VIII.  was  then  in  force,  it  must  have  been  founded  on 
the  next  chapter  of  stat.  5  and  6  Edward  VI.;  which  being  thought 
to  revive  in  toto  stat.  25  Henry  VIII.  (an  act  supplementary  to 
stat.  23  Henry  VIII.),  thereby  also  revived  stat.  23  Henry  VIII., 
which  opinion,  we  have  above  seen,  was  held  by  Lord  Coke  many 
years  after.  Nor  is  it  any  objection  to  this  supposition,  that  the 
reviving  statute  of  5  and  6  Edward  VI.  is  placed  in  the  statute- 
book  subsequent  to  the  explanatory  act ; 1  as  there  are  many  in- 
stances in  this  reign  where  acts  that  are  later  in  point  of  time  are 
placed  before  former  acts  of  the  same  session.2 

However  the  parliament  might  have  formed  their  opinion  on 
this  point  at  the  time,  they  soon  afterwards  thought  differently ; 
for  early  in  the  next  reign,  it  will  be  seen,  there  happened  a  case 
which  called  upon  them  to  make,  as  it  were,  a  decision  on  this 
question.  They  passed  a  special  act  for  the  purpose  of  taking 
away  clergy  from  an  accessary  before  the  fact  in  murder  ;  which 
offenders,  as  we  have  seen,  are  not  deprived  of  that  privilege  by 
stat.  1  Edward  VI.,  c.  12 ;  and  they  thereby  seemed  to  declare 
that  stat.  23  Henry  VIII.,  which  had  provided  for  this  case,  was 
not  then  in  force.  Pursuing  the  same  idea,  the  legislature  made 
an  act  some  few  years  after,  by  stat.  4  and  5  Philip  and  Mary,  to 
take  away  clergy  from  accessaries  before  in  all  the  offences  where 
it  was  taken  from  principals  by  stat.  1  Edward  VI.,  c.  12,  and  also 
from  accessaries  in  arson ;  in  which  this  statute  is  very  particular  : 
for  though  it  was  intended  evidently  as  a  supplement  to  stat.  1 
Edward  VI.,  yet  it  rather  deviated  from  that,  and  pursued  the 
words  of  stat.  23  Henry  VIII.,  which  was  at  the  same  time  re- 
garded as  a  law  not  then  in  force ;  and  by  taking  clergy  from 
accessaries  in  arson,  when  no  statute  in  force  took  it  from  the 
principals,  created  the  above-mentioned  doubt;    and  at  length 

1  Cap.  9  and  cap.  10. 

2  Stat.  5  and  6  Edward  VI.,  o.  3,  of  holidays  and  fasts,  was  introduced,  and  passed 
both  Houses  before  the  Act  of  Uniformity,  cap.  1. 
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furnished,  as  it  is  thought,  the  resolution  of  it.  Thus,  in  every 
point  of  view,  these  statutes  are  involved  iu  obscurity ;  and  the 
main  and  only  question  which  renders  the  discussion  of  the  point 
interesting,  can  be  solved  no  otherwise  than  by  the  assistance  of 
refinement  and  conjecture. 

To  return  to  the  order  of  time  from  which  we  have  digressed, 
namely,  stat.  5  and  6  Edward  VI.,  c.  10,  of  persons  Trial  of  felons  in 
committing  a  burglary  or  robbery  in  one  county,  foreign  counties, 
and  flying  with  the  thing  stolen  into  another ;  which  leads  us  to 
mention  another  act  made  for  the  like  furtherance  of  criminal 
justice,  and  the  removal  of  like  impediments  :  this  was  stat.  2  and 
3  Edward  VI.,  c.  24.  The  preamble  of  the  act  states  two  defects 
of  the  law.  First,  that  where  a  person,  who  was  feloniously  struck 
in  one  county,  died  in  another,  a  lawful  indictment  could  not  be 
taken  in  either  ;  for  the  jurors  of  the  county  where  he  was  struck 
could  take  no  knowledge  of  the  death  ;  nor  could  those  where  the 
death  happened,  for  the  same  reason,  take  cognisance  of  the  stroke : 
so  that  there  was  no  way  of  punishing  such  offenders,  neither  by 
indictment,  nor,  as  the  statute  says,  by  appeal.  The  second  was, 
where  thieves  who  had  robbed  or  stolen  in  one  county,  conveyed 
their  plunder  into  another  :  in  which  case,  though  the  principal 
was  attainted  in  one  county,  yet  the  jurors  of  the  other  could  take 
no  cognisance  of  such  attainder  ;  and  therefore  the  accessary  went 
unpunished.  It  appears,  by  a  case  mentioned  in  the  last  reign,1 
that  the  second  defect  here  stated  was  an  obstacle  to  justice  ;  and 
however  they  might  try  a  robbery  or  murder,  which  was  not  com- 
plete in  either  county,  by  a  jury  of  two  ;  and  though  an  indictment 
might  be  found  of  such  stealing;  yet  there  is  no  case  which  had 
yet  warranted  an  indictment  of  killing,  where  the  stroke  was  in  one 
county,  and  the  death  in  another  ;  but  there  is  an  express  deter- 
mination in  the  reign  of  Henry  VII.  that  though  such  a  murder 
might  be  prosecuted  by  appeal,  it  could  not  by  indictment.2  To 
remedy  these  defects,  and  remove  all  doubt,  it  was  enacted,  as  to 
the  first,  that  the  jurors  of  the  county  where  the  death  happens 
may  inquire,  and  an  appeal  may  be  brought,  of  the  stroke  in 
another ;  and  in  the  second  case,  that  an  indictment  against  an 
accessary  shall  be  as  valid  as  if  the  principal  offence  had  been 
committed  within  the  same  county.  The  commissioners  before 
whom  the  indictment  is  taken  are  to  write  to  the  custos  rotulorum 
where  the  principal  was  attainted  or  convicted,  to  certify  whether 
he  was  attainted,  convicted,  or  otherwise  discharged ;  which  cer- 
tificate is  to  be  under  the  seal  of  the  custos  rotulorum ;  and  upon 
the  receipt  of  it,  the  justices  are  to  proceed  against  the  accessary 
as  if  the  principal  offence  had  been  committed  in  that  county. 

Some  few  other  statutes  were  made  concerning  crimes  and 
punishments.     The  stat.  25  Henry  VIII.,  c.  6,  making  sodomy 
felony  without  clergy,  being  repealed  by  the  general  clause  of  stat. 
1  Vide  ante.  !  Ibid. 
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1  Edward  VI.,  c. 12,  was  revived  by  stat.  2  and  3  Edward  VI.,  c.  29. 
And  because  it  had  been  doubted  whether  the  clause  of  stat.  1 
Edward  VI.,  c.  12,  which  takes  clergy  from  those  stealing  horses, 
geldings,  or  mares  (a),  inflicted  the  same  penalty  on  those  who 
stole  one  horse,  gelding,  or  mare,  it  was  declared  by  stat.  2  and  3 
Edward  VI.,  c.  33,  that  it  should  (6).  This  singular  scruple  was 
entertained  in  consideration  of  this  being  a  penal  law,  but  the  like 
had  never  been  countenanced  in  cases  regarding  property  ;  for  the 
statute  of  Gloucester,  giving  an  action  of  waste  against  one  who 
holds  for  a  term  of  years,  had  always  been  construed  to  extend  to  a 
holding  for  a  year.1 

There  was  a  law  made  to  punish  offences  committed  in  churches 
and  churchyards  by  riotous  and  outrageous  quarrels,  as 
g.  ^nen  0f^en  happened  between  the  reformed  and  those 
of  the  ancient  religion.  Such  offenders  are  considered  in  three 
different  lights  by  this  act,  and  differently  punished.  First,  it  is 
enacted  by  stat.  5  and  6  Edward  VI.,  c.  4,  if  any  person,  by  words 
only,  quarrel,  chide,  or  brawl  in  any  church  or  churchyard,  he  shall, 
if  the  offence  be  proved  by  two  lawful  witnesses,  be  suspended,  if  a 
layman,  ab  ingressu  ecclesice ;  if  a  clerk,  from  the  ministration  of 
his  office,  at  the  discretion  of  the  ordinary.  Secondly,  if  any  one 
smite,  or  lay  violent  hands  upon  another,  he  shall  be  deemed  ipso 
facto  excommunicate.  And  thirdly,  if  any  maliciously  strike  with 
a  weapon,  or  draw  a  weapon  to  the  intent  to  strike  such  person, 
and  be  convicted  by  verdict  of  twelve  men,  or  his  own  confession, 
or  by  two  lawful  witnesses,  before  the  justices  of  assize,  of  oyer  and 
terminer,  or  of  the  peace,  in  their  sessions,  he  shall  have  his  ears 
cut  off ;  and  if  he  has  no  ears,  says  the  statute,  he  shall  be  marked 
in  the  cheek  with  a  red-hot  iron  having  the  letter  F  therein,  that 
he  may  be  known  for  a,  fray-maker  and  a  fighter;  and  shall  more- 
over be  deemed  ipso  facto  excommunicate. 

Before  we  quit  this  subject  of  penal  law,  it  will  be  proper  to 

Clerks-con-  mention  a  provision  made  at  the  beginning  of  this  reign 

vict.       with  regard  to  clerks-convict,  which  punished  vagrancy, 

as  we  have  before  seen,  with  slavery.     It  was  enacted  by  stat.  1 

Edward  VI.,  c.  3,  that  no  clerk-convict  should  make  his  purgation, 

but  should  be  a  slave  for  one  year  to  him  who  would  become 

bound,  with  two  sureties  in  £20  to  the  ordinary,  to  the  king's  use, 

to  take  him  into  service ;  and  he  was  then  to  be  treated  as  vaga-. 

•bonds  were  directed  by  that  act  to  be  treated  in  the  like  case. 

Again,  a  clerk  attainted  or  convict,  who  by  law  could  not  make  his 

(a)  It  was  held  that  foala  and  fillies  were  within  the  stat.  2  and  3  Edward  VI.,  and 
included  in  the  words  horse,  gelding,  or  mare.  Held,  therefore,  that  evidence  of 
stealing  a  mare  filly  supported  an  indictment  for  stealing  a  mare  (Rex  v.  Wetland,  R. 
&  R.  G.  C,  494). 

(b)  Both  these  acts  were  repealed  (with  31  Elizabeth,  o.  xii.)  by  7  and  8 
George  IV.,  c.  xxix.  The  stat  7  and  8  George  IV.,  c.  xxvii.,  wholly  repeals  2  and  3 
Edward  VI.,  c.  xxxiii.,  and  also  repeals  so  much  of  the  stat.  37  Henry  VIII.,  c.  viii., 
1  Edward  VI.  c.  xii.,  and  31  Elizabeth,  c.  xii.,  as  relates  to  the  subject. 

1  Plowd.,  467. 
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purgation,  might  be  delivered  by  the  ordinary  to  any  man  who 
would  become  bound,  with  two  sufficient  sureties,  to  keep  him  as  a 
slave  five  years,  to  be  used  as  a  vagabond ;  and  every  person  to 
whom  such  a  one  was  adjudged  slave  might  put  a  ring  of  iron 
about  his  neck,  arm,  or  leg.  This  extravagant  punishment,  espe- 
cially under  so  hateful  an  appellation  as  that  of  slavery,  was  ill 
borne  by  the  spirit  of  the  nation,  and  was  therefore  repealed  by 
stat.  3  and  4  Edward  VI.,  c.  16. 

We  shall  hereafter  speak  of  the  three  statutes  of  Edward  VI. 
and  Mary  concerning  witnesses  in  cases  of  treason  (a).  It  is  the 
opinion  of  Lord  Coke,  though  perhaps  not  well  founded,  that  two 
witnesses  were  required  on  a  trial  of  high  treason  at  common  law. 
Whether  this  supposed  rule  had  been  violated  in  some  recent  in- 
stances, or,  as  others  think,  and  history  proves,  that  one  witness  or 
no  witness  had  been  held  sufficient  to  prove  this,  whatever  might 
be  the  occasion,  it  was  ordained  by  stat.  1  Edward  VI.,  c.  12,  and 
by  stat.  5  and  6  Edward  VI.,  ell,  that  no  person  shall  be  indicted, 
arraigned,  convicted,  or  attainted,  unless  he  be  thereof  accused  by 
two  sufficient  and  lawful  witnesses,  as  the  first  statute  says,  or  two, 
as  the  latter  expresses  it ;  to  which  it  is  added  by  the  latter  statute 
that  they  shall,  upon  the  arraignment,  if  living,  be  brought  in 
person  before  the  accused,  to  avow  and  maintain  what  they  have 
to  say. 

It  is  beyond  a  doubt  that  a  new  regulation  respecting  evidence 
was  made  by  the  statutes  of  Edward  VI.,  independent  of  the  num- 
ber of  witnesses.  The  very  style  of  the  stat.  5  and  6  Edward  VI., 
c.  11,  seems  to  intimate  that  the  bringing  before  the  court  the 
accusers  who  had  been  examined  before  the  grand  jury  was  some- 
thing new  ;  for  it  enacts  with  some  earnestness  and  precision  that 
the  said  accusers,  at  the  time  of  the  arraignment  of  the  party 
accused,  if  they  be  then  living,  shall  be  brought  in  person  before 
the  party  so  accused,  to  avow  and  maintain  that  they  have  to  say 
against  the  said  party,  to  prove  him  guilty  of  the  treasons  contained 
in  the  bill  of  indictment  laid  against  the  party  arraigned,  unless 
the  party  arraigned  shall  willingly,  without  violence,  confess  the 
same. 

The  statute  of  Edward  VI.,  in  thus  enacting  that  the  accusers 
should  appear  at  the  trial,  legitimated  a  testimony  to  which  before 
there  lay  a  legal  objection ;  and  this  provision  appeared  to  be 
equally  expedient  for  the  prosecutor  and  the  defendant.  The  pro- 
secutor, on  the  credit  of  whose  testimony  the  bill  had  been  found, 
gained  a  right  of  avowing  and  maintaining  what  he  most  likely 
was  alone  or  best  able  to  testify.  The  prisoner,  who  was  thus 
enabled  to  cross-examine  the  most  formidable  of  the  witnesses 
against  him,  being  those  on  whose  testimony  the  bill  was  found,  so 
far  obtained  a  great  advantage.     The  defence  of  prisoners  in  all 

(a)  Because  a  priest  was  tried  by  jurors  and  not  by  witnesses  (vide  ante,  vol.  ii.  ; 
Plwd.,  13). 


488  EDWARD  VI.  [CHAP.  XXXI. 

criminal  proceedings  seemed  to  depend  on  indulgence,  and  not  upon 
any  right  to  call  witnesses ;  for  in  stat.  1  Edward  VI.,  c  11,  where 
a  proceeding  by  indictment  before  justices  of  the  peace  in  sessions 
is  directed,  it  was  thought  necessary  to  ordain  that  the  party 
arraigned  shall  be  admitted  to  purge  or  try  his  innocence  by  as 
many  or  more  witnesses,  and  of  as  good  honesty  and  credence, 
as  the  witnesses  which  deponed  against  him. 

The  new  points  of  learning  that  had  lately  engaged  the  attention 
of  the  courts  received  an  accession  from  the  statutes  of  the  last 
reign.  These,  whether  they  related  to  property  or  to  crimes, 
furnished  fresh  objects  of  litigation  and  new  topics  of  argument, 
and  drew  from  the  judges  several  decisions  of  importance  during 
these  two  short  reigns. 

Many  questions  arose  upon  leases  granted  by  religious  corpora- 
tions. These  bodies,  having  seen  the  destruction  of  some  of  their 
brother  societies,  were  resolved  to  make  the  most  of  their  property 
while  they  had  it;  and  therefore  granted  long  leases  to  their 
friends  and  their  former.lessees.  The  stat.  31  Henry  VIII.,  c.  13, 
for  the  dissolution  of  monasteries,  amongst  other  regulations  on  this 
head,  had  declared  all  leases  void,  if  made  within  a  year  before  the 
beginning  of  that  parliament,  with  a  proviso  that  where  the  lessee 
was  at  the  time  in  possession  under  a  former  lease  for  years,  there 
the  second,  if  made  for  that  time  or  more,  should  be  good  for 
twenty-one  years.  The  case  of  Fulmerstone  v.  Steward  arose  upon 
this  proviso,*  and  many  others  of  the  same  kind  were  agitated  in 
these  two  reigns ;  but  as  the  subject  of  them  was  temporary,  they 
furnish  no  inquiry  that  can  engage  the  curiosity  of  the  modern 
lawyer. 

Another  provision,  occasioned  by  the  dissolution  of  monasteries, 
had  a  greater  and  more  lasting  influence.  The  stat.  31  Henry 
VIII,  c.  13,  above  mentioned,  had  permitted  the  king  to  take  ad- 
vantage of  all  covenants  and  conditions  to  which  the  religious 
societies  had  been  parties,  and  which  it  was  convenient  should  go 
to  the  crown  along  with  the  reversions  which  were  given  to  it  by 
parliament.  But  this  benefit  not  extending  to  the  king's  patentees 
and  grantees,  the  parliament  took  it  into  consideration,  and  by 
stat.  32  Henry  VIII.,  c.  34,  gave  the  same  power  to  them  ;  this 
was  thought  a  good  opportunity  to  correct  an  old  defect  in  the  law, 
Assignees  of  and  to  include  also  common  persons,  as  well  as  the 
reversions.  bing's  grantees.  It  was  accordingly  permitted  to  all 
grantees  of  reversions  to  avail  themselves  of  covenants  made  to 
their  grantors  ;  and  lessees  in  the  same  manner  were  meant  to  have 
a  reciprocal  claim  upon  such  grantees  as  they  before  had  on  their 
lessor.  But  this  was  done  in  such  an  obscure  way,  that  it  was 
difficult  to  say  whether  the  whole  benefit  of  the  act  was  not  con- 
fined to  grantees  of  the  king,  and  of  abbey  lands.  This  doubtful 
wording  of  the  act  gave  occasion  to  the  case  of  Hill  v.  Grange, 

1 1  and  2  Philip  and  Mary.    Plowd,  102. 
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where  this  matter  was  fully  canvassed,  and  it  was  resolved  by  all 
the  judges  of  the  Common  Pleas  that  the  act  extended  to  all 
grantees  of  reversions,  a  construction  which  it  has  borne  ever 
since. 

The  rides  that  had  been  long  laid  down,  and  adhered  to  for  the 
government  of  limitations  in  remainder,  had  not  so  precisely  defined 
the  boundaries  of  these  estates,  but  that  on  some  occasions  argu- 
ments were  found  to  dispute  their  authority,  or  at  least  to  weaken 
their  operation  by  endless  distinctions.  This  may  be  seen  by  the 
discussion  which  was  raised  in  Colthirst  v.  Bejushin,1  where  a 
limitation  that  seemed  to  be  well  supported  by  the  example  of 
former  times  was  contested  with  some  show  of  reason  and  law.  It 
was  a  lease  from  a  religious  house  to  a  man  and  his  wife  for  their 
lives,  remainder  to  A.,  their  son,  for  his  life  ;  and  if  he  died  during 
the  life  of  the  husband  and  wife,  then  remainder  to  B.,  another  of 
the  sons,  for  life,  si  ipse  vellet  inhabitare,  dec,  which  was  a  com- 
mon condition  in  the  leases  of  ecclesiastical  persons,  who  in  this 
manner  provided  not  only  for  keeping  their  possessions  in  tenant- 
able  order,  but  likewise  bound  their  tenants  to  perform  a  duty 
which  was  incumbent  upon  churchmen  in  all  instances,  namely,_to 
preserve  some  appearance  of  that  hospitality  which  was  one  prin- 
cipal consideration  of  gifts  in  mortmain. 

The  objections  raised  to  this  remainder  to  B.  were  these.  It  was 
said  that  a  remainder  could  not  commence  on  condition  ;  because, 
if  so,  it  would  not  pass  at  the  first  livery,  which  was  required  in 
every  remainder.  Again,  it  was  incompatible  with  the  preceding 
estate  ;  for  if  it  was  to  commence  then,  namely,  when  the  eldest  son 
died  before  the  husband  and  wife,  it  must,  in  taking  effect  itself, 
destroy  the  particular  estate ;  which  was  a  repugnancy  and  con- 
trariety that  the  law  would  not  suffer.  These  seem  to  be  the  chief 
points  relied  on,  and  these  were  supposed  to  be  sanctioned  by  the 
authority  of  adjudged  cases.  But  all  the  judges  of  the  Common 
Pleas  were  clear  that  this  was  a  good  remainder. 

They  said  this  remainder  was  perfectly  agreeable  with  the 
principles  of  law  already  established :  they  denied,  first,  that  a 
remainder  ought  to  pass  out  of  the  lessor  presently  ;  for  if  I  make 
a  lease  for  years,  remainder  for  life,  upon  condition  that  if  he  in 
remainder  do  not  such  an  act,  the  remainder  shall  be  void  ;  here, 
before  the  condition  is  broken,  the  remainder  is  good ;  but  when  the 
condition  is  broken,  the  remainder  is  out  of  him,  and  passes  again 
to  the  lessor  ;  which  proves  that  a  freehold  may,  by  agreement  at 
the  time  of  the  livery,  pass  from  one  to  another  by  matter  ex  post 
facto.  Thus,  if  a  lease  for  life  is  granted,  with  remainder  to  the 
king,  and  livery  of  seisin  is  made,  the  remainder  does  not  pass  till 
the  deed  is  enrolled.  In  Plessingtoris  case,  in  the  time  of  Bichard 
II., 2  where  one  condition  was,  that  if  the  lessor  died  within  the 
term,  the  lessee  for  years  should  have  the  land  for  life,  the  condi- 

i  4  Edw.  VI.    Plowden,  23.  2  6  fiioh.  II.    Fitz.  Quid  juris,  20. 
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tion  was  held  good.  So  in  the  present  case,  the  remainder  to  B. 
did  not  pass  out  of  the  lessor  till  A.  was  dead,  and  then  it  passed 
by  virtue  of  the  original  words  annexed  to  the  livery.  But  it  was 
not  to  take  effect  till  after  the  death  of  the  husband  and  wife,  for 
that  is  the  plain  and  obvious  sense  of  "then;"  and  they  agreed, 
that  if  it  was  to  be  construed  in  the  sense  given  by  the  counsel,  the 
remainder  should  be  void. 

It  was  said  by  Hinde,  justice,  that  this  remainder  did  not  depend 
Conditions  and  upon  a  condition,  as  had  been  argued,  but  on  a  limita- 

Umitations.  ^ow  .  f  or  the  words  to  make  a  condition  are  such  as 
restrain  the  thing  given ;  as  upon  condition  that  he  shall  not  do 
such  an  act :  but  here  the  words  only  limit  the  time  when  the 
remainder  shall  commence,  and  no  ways  restrain  the  thing.  The 
common  case  of  an  estate  tail  is,  that  if  the  donee  die  without  issue, 
it  shall  remain  to  a  stranger ;  which  is  not  a  condition,  but  a  limita- 
tion. The  Chief-Justice  Montague  agreed  with  him  entirely  in 
this  idea,  and  added,  that  whether  it  was  called  a  condition  or 
limitation,  yet  he  thought  the  remainder  good ;  for  the  lawful 
owner  of  land,  he  contended,  might  give  it  to  what  person,  at  what 
time  and  in  what  manner  he  please,  so  as  it  was  not  repugnant  to 
law  ;  and  this  in  question  he  thought  perfectly  agreeable  to  ancient 
and  modern  precedents.  Of  the  former  kind,  he  quoted  one  of 
those  common  cases  in  the  reign  of  Edward  III.  where,  for  the 
assurance  of  a  lessee  for  years,  it  was  usual  to  make  a  charter  of 
feoffment,  on  condition  that  if  the  lessee  was  disturbed  in  his  term, 
he  should  have  the  fee.  And  he  called  to  their  mind  a  case  which 
was  mentioned  in  the  reign  of  Henry  VIII.  of  a  fine  to  pass  lands 
in  tail,  with  condition  to  bear  the  conusor's  standard ;  and  on 
failure,  that  the  land  should  remain  to  a  stranger.1  He  said  he 
was  counsel  in  that  case  ;  and  though  Fitzherbert  expressed  sur- 
prise at  a  fine  being  levied  on  condition,  yet  the  remainder  was  not 
considered  as  anything  remarkable.  He  was  of  opinion  that  the 
remainder  in  the  present  case  did  pass  out  of  the  lessor  at  the  time 
of  the  livery,  although  it  did  not  vest  in  B.  till  the  death  of  A. ; 
and  he  held  it  in  abeyance  until  the  performance  of  the  condition, 
upon  the  possibility  that  it  might  be  performed.  Thus,  if  land  was 
given  to  a  married  man  and  to  a  married  woman,  and  the  heirs  of 
their  two  bodies,  the  fee  tail  passed  out  of  the  donor  immediately 
by  reason  of  the  possibility  that  they  might  marry ;  and  in  the 
meantime  the  inheritance  was  in  abeyance.  In  the  same  manner, 
he  said,  the  remainder  here  was  in  abeyance  till  the  event  on  which 
it  was  limited  had  happened. 

Upon  such  reasons,  .the  judges  agreed  in  holding  this  to  be  a 
good  remainder.2  The  arguments  and  adjudication  on  this  occa- 
sion tended  to  set  in  a  better  light  the  learning  of  remainders  de- 
pending on  a  contingency ;  and  the  distinction  between  a  condition 
and  a  limitation  afforded  a  new  idea,  which  was  afterwards  made 

1  Vide  ante.  2  4  Edw.  VI.    Plowd,  23. 
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great  use  of  in  the  construction  of  restrictive  clauses  in  deeds  and 
devises  of  land. 

Whatever  doubts  might  be  entertained  on  conditions  that  were 
designed  by  the  parties  to  operate  in  destruction  of  estates,  there 
was  one  condition  created  by  the  legislature  which  infallibly  anni- 
hilated an  estate,  whether  for  life  or  entail,  and  gave  a  right  of 
entry  to  the  person  next  entitled  in  remainder  or  reversion.  This 
was  the  alienation  of  a  woman  who  had  an  estate  from  her  husband, 
which,  by  stat.  11  Henry  VII.,  induced  a  forfeiture.  A  case  came 
before  the  Court  of  Common  Pleas,  in  4  Edward  VI.,  which  gave 
occasion  to  this  statute  being  fully  examined  and  explained  ;  and 
as  it  contains  some  argument  upon  the  new  learning  of  uses,  it  is 
on  that  account  deserving  of  notice.  This  was  Wimbish  v.  Tal- 
bois,  where  a  feoffment  had  been  made  by  Sir  George  Talbois  to 
the  use  of  himself  and  wife  in  special  tail ;  after  which  came  stat. 
27  Henry  VIII.  They  had  issue,  Thomas  and  William  ;  and  then 
Sir  George  died.  Thomas  died,  leaving  issue,  Elizabeth,  who  mar- 
ried to  Wimbish.  Afterwards,  William,  by  covin  with  his  mother, 
Lady  Talbois,  brought  a  formedon  in  descendre  against  her ;  she 
appeared  at  the  first  day,  and  William  recovered  by  nient  dedire  : 
upon  this  Wimbish  and  his  wife,  Elizabeth,  as  heir  to  Sir  George, 
entered  by  virtue  of  the  stat.  11  Henry  VII.,  c.  20. 

It  was  contended  that  this  entry  was  not  lawful  for  several  rea- 
sons. They  said  that  Lady  Talbois  did  not  hold  such  an  estate 
as  was  described  by  the  act ;  for,  by  the  first  branch  of  the  act,  she 
should  have  an  estate  in  dower  for  life,  or  in  tail  jointly  with  her 
husband,  or  solely  to  herself,  or  to  her  own  use  in  any  lands,  tene- 
ments, or  other  hereditaments,  of  the  inheritance  or  purchase  of  her 
husband.  Now,  admitting  her  to  have  an  estate  tail  jointly  with 
her  husband,  they  said  it  was  not  in  lands,  but  only  in  use  :  and 
those  were  two  different  things.  Again,  it  was  not  of  the  inherit- 
ance or  purchase  of  the  husband,  for  the  use  was  neither,  being  a 
new  thing,  not  in  being  before,  and  so  never  in  the  husband  ;  so 
that  she  was  not  within  the  first  branch.  The  second  branch  speaks 
of  the  like  estates  when  they  came  from  any  ancestor  of  the  hus- 
band, which  was  not  pretended  to  be  the  case  here.  And  the  third 
branch  is,  where  the  estate  comes  by  any  person  seised  to  the  use 
of  the  husband  or  his  ancestors  ;  and  they  said,  she  was  not  within 
this  branch,  for  the  use  was  appointed  by  the  husband  at  the  time 
of  the  estate  of  the  feoffees,  therefore  she  could  not  claim  from 
them.  It  was  concluded,  therefore,  that  Lady  Talbois  not  being 
within  the  terms  of  the  act,  no  forfeiture  could  ensue.  Further, 
they  contended,  that  admitting  she  was,  yet  the  heir  in  her  life- 
time could  have  no  right  to  enter ;  for  the  construction  of  the  two 
clauses  relating  to  the  forfeiture  was,  that  the  recovery  in  case  of 
tenant  in  tail  was  merely  void,  and  that  the  issue  should  enter  as 
if  no  recovery  had  been  suffered,  after  the  death  of  the  tenant,  for 
then,  and  not  till  then,  had  an  heir  any  right  or  title  ;  and  it  was 
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only  where  the  woman  was  tenant  in  dower,  or  for  life,  that  the 
reversioner,  or  he  in  remainder,  might  enter  immediately. 

These  were  the  points  upon  which  it  was  endeavoured,  ingeni- 
ously enough,  to  take  this  case  out  of  the  statute ;  but  it  was  held 
by  the  whole  Court  of  Common  Pleas  that  this  case  was  within  the 
words  of  the  act ;  and  if  not,  that  it  was  "at  least  within  the  equity 
of  it,  and  that  the  entry  was  lawful  immediately,  in  the  life  of  the 
tenant  in  tail. 

As  to  the  first  point,  whether  cestui  que  use  was  within  the  act, 
it  was  admitted  by  Hales,  justice,  that  an  estate  in  use  is  mentioned 
but  once  in  the  premises  of  the  statute,  solely  to  herself  or  to  her 
own  use  ;  but  if  that  clause  speaks  only  of  cestui  que  use,  and  what 
follows  relative  to  recoveries  had  against  women,  or  any  seised  to 
their  use,  is  only  to  be  referred  to  that,  it  could  not  be  denied  but 
the  present  case  was  clearly  within  the  words  of  the  statute.  It  is 
to  be  observed,  says  he,  that  this  act  was  made  within  fifteen  years 
after  stat.  1  Eichard  III.,  which  makes  the  acts  of  cestui  que  use 
binding  on  his  feoffees ;  and  perhaps  some  of  the  makers  of  that 
statute  were  also  at  the  making  of  stat.  11  Henry  VII.,  and  must 
have  considered  the  effect  of  the  first  statute,  by  which  a  recovery 
was  good  only  during  the  life  of  tenant  in  tail :  and  so,  if  stat. 
11  Henry  VII.  did  no  more  than  make  the  recovery  void  against 
the  issue,  it  would  provide  only  for  that  which  needed  no  provision. 
The  statute  must  be  designed  to  make  that  unlawful  which  was 
lawful  before ;  and  as  it  was  meant  to  have  this  effect  with  regard 
to  a  tenant  in  tail  in  possession,  it  was  equally  reasonable,  because 
it  was  in  equal  mischief,  that  it  should  be  construed  to  have  the 
same  effect  against  cestui  que  use  in  tail.  This  latter  consideration 
had  always  been  a  reason  in  our  law  for  extending  a  statute  by 
equity  to  such  cases  as  were  not  within  the  letter  of  it.  Of  this 
there  were  many  examples.  Thus,  the  stat.  Marlbridge,  c.  6, 
though  it  speaks  only  of  estates  for  years  and  feoffments,  yet  is 
construed  to  include  a  gift  for  life,  or  in  tail  to  the  issue,  for  the 
purpose  of  defrauding  the  lord  of  his  ward.  The  stat.  Be  Bonis 
speaks  only  of  three  estates'  tail,  but  has  been  extended  to  many 
others.  Stat.  Westminster  2,  c.  3,  which  directs  him  in  rever- 
sion to  be  received  to  defend  a  suit,  has  been  construed  to  include 
those  in  remainder.  An  action  of  account  given  by  statute  to  exe- 
cutors has  been  extended  to  administrators  -;1  and  many  other  in- 
stances were  given  of  statutes  construed  by  equity.  From  all  this 
it  appeared,  that  a  like  grievance  should  by  equity  be  taken  to  be 
within  the  purview  of  the  act. 

In  all  this  the  Chief- Justice  Montague  concurred  ;  and  with  re- 
gard to  the  words  of  the  act,  which  required  it  to  be  of  the  inherit- 
ance or  purchase  of  the  husband,  he  said,  that  being  such  as  the 
heir  might  inherit,  was  the  true  legal  idea  of  an  inheritance :  and 
he  treated  with  contempt  the  distinction  made  between  an  inherit- 
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ance  and  purchase,  which  had  heen  quoted  from  Britton,  whose 
book  he  said  contained  many  errors.  For  himself,  he  professed  to 
follow  Littleton,  which  he  called  the  truest  and  surest  register  of 
the  grounds  and  principles  of  our  law ;  and  Littleton  says,  that  not 
only  what  a  man  has  by  descent,  but  also  what  he  has  by  purchase, 
is  an  inheritance.  Thus,  he  concludes,  the  words  of  the  statute 
are  satisfied ;  for  she  has  an  estate  in  an  hereditament  (namely,  in 
a  use)  jointly  with  her  husband,  to  her  own  use,  of  the  inheritance 
of  the  husband,  which  is  all  required  by  the  first  disjunctive  sen- 
tence of  the  statute. 

But  if  she  was  not  within  that,  she  was  within  the  second  dis- 
junctive sentence,  or  given  to  the  husband  and  wife  in  tail  by  any 
person  seised  to  the  use  of  the  husband ;  for  the  feoffees  being  seised 
to  the  use  of  the  husband  and  wife,  were  seised  to  the  use  of  the 
husband  (the  husband  and  wife  each  having  the  entire  use,  for 
there  are  no  moieties  between  them),  and  the  feoffees  were  the 
donors  of  the  estate,  after  the  execution  of  the  possession  to  the 
use  by  stat.  27  Henry  VIII.,  for  the  parliament  could  not  be  said 
to  be  the  donors,  the  act  being  only  the  conveyance  of  the  land 
from  one  to  another.  He  said,  it  had  been  long  since  held,  where 
cestui  que  use  and  his  feoffees  joined  in  a  feoffment,  that  it  should 
be  construed  to  be  the  feoffment  of  the  feoffees  ;  for  they  had  the 
greatest  authority  to  give  it,  even  after  the  stat.  Bichard  III.1  So 
if  one  who  was  seised  in  fee,  and  one  who  had  nothing  in  the  land, 
joined  in  a  feoffment,  it  shall  be  said  to  be  the  feoffment  of  him 
who  has  right,  and  the  confirmation  of  the  other.  Thus,  he  con- 
cluded, it  should  here  be  said  to  be  the  feoffment  of  the  feoffees  by 
parliament,  and  the  assent  and  confirmation  of  all  others  ;  and  if 
it  was  construed  otherwise,  it  would  be  attributing  to  the  statute 
the  power  of  doing  wrong  to  the  feoffees,  by  taking  a  thing  from 
them  and  making  another  the  donor  of  it.  Thus,  the  feoffees  were 
the  donors ;  but  if  they  were  not,  yet  Sir  George  was,  unless  it 
should  be  thought  a  repugnancy  to  say  he  was  a  donor  to  himself ; 
and  therefore  the  feoffees  more  properly  were  the  donors,  and  then 
the  whole,  of  the  statute  was  satisfied.  However,  if  this  case  was 
not  within  the  words,  he  agreed  with  the  other  judges  in  thinking 
it  within  the  equity  of  the  statute ;  and  to  obviate  the  objection, 
that  the  provision  being  in  restraint  of  the  tenant  in  tail  should  be 
construed  strictly,  he  said  it  was  for  the  benefit  of  the  common- 
weal, and  in  advancement  of  justice ;  and  every  statute  which  is 
construed  by  equity,  restrains,  and  is  penal  to  somebody ;  and  he 
seemed  to  think  the  rule  of  construction  was  to  turn  on  the  statute 
being  beneficial  to  the  greater  number.2 

Though  no  judgment  was  here  given,  it  was  of  great  importance 
that  the  judges  concurred  unanimously  in  so  solemn  opinion  to 
bring  this  case  within  the  terms  of  the  act ;  for,  since  most  estates 
in  the  kingdom  were  conveyed  to  a  use,  this  provision  would  other- 
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wise  have  become  almost  wholly  abortive.  The  anxiety  they  felt  to 
compass  this  by  a  literal  construction,  led  them  into  some  subtlety 
and  refinement ;  and  though  there  can  be  very  little  doubt  what 
the  makers  of  the  act  intended,  yet  the  wording  of  it  being  liable 
to  some  cavil,  it  seemed  a  safe  and  sensible  resolution  to  supply  the 
defects  of  it  by  equity. 

In  these  two  reigns  some  decisions  were  made  on  uses,  which 
Of  feoffees  tended  to  show  the  effect  the  late  statute  had  upon 
to  a  use.  them.  It  seemed  a  doubt,  when  that  statute  had 
ordained  that  cestui  que  use  should  thenceforward  be  seised  of  the 
land  and  freehold,  as  he  before  was  of  the  use,  whether  any  seisin 
of  the  freehold  remained  in  the  feoffees.  The  courts  seemed  in- 
clined to  think  the  feoffees  still  possessed  of  the  same  estate  and 
power  they  had  before  the  act ;  so  that  both  the  cestui  que  use  and 
the  feoffee  having  a  freehold,  and  both  having  an  equal  power  over 
the  same  freehold,  the  difficulties  of  that  sort,  which  were  experi- 
enced after  the  stat.  1  Eichard  III.,  were  felt  after  the  stat.  27 
Henry  YIII. 

The  following  are  some  instances  where  this  point  was  debated. 
A  man  made  a  feoffment  in  fee  to  the  use  of  W.  and  his  heirs,  till 
A.  paid  £40  to  W.,  and  then  to  the  use  of  A.  and  his  heirs.  A. 
paid  to  W.  the  £40.  There  was  a  difference  of  opinion  as  to  the 
conclusion  to  be  founded  on  these  facts.  Some  said,  that  if  A. 
entered,  he  would  become  ipso  facto  seised  in  fee ;  for  W.  being 
seised  in  fee  by  the  statute  of  uses,  A.  would  be  able  to  divest  that 
fee,  and  transfer  it  to  himself  under  the  condition  of  the  deed. 
Others,  on  the  contrary,  were  of  opinion,  that  the  payment  and  entry 
of  A.  had  no  effect  without  an  entry  by  the  feoffees.  Between  these 
two  opinions  Brooke  has  struck  out  a  middle  course,  as  an  expedient 
to  salve  difficulties ;  he  thought  that  it  would  be  best  for  A.  to 
enter  in  the  name  of  the  feoffees,  and  then,  qudcunque  vitd  data, 
the  entry  must  be  good,  and  he  would  become  seised  according  to 
the  terms  of  the  deed.  To  this  he  added,  that  a  use  might  change 
from  one  to  another  by  some  act  or  circumstance,  ex  post  facto,  as 
well  since  as  before  the  statute.1 

Another  question  arose  respecting  the  interest  of  feoffees,  in  the 
case  of  Stephen  Davis.  A  tenant  for  life,  and  the  tenant  in  tail 
next  in  remainder  in  use,  had  levied  a  fine  of  the  land,  which  had 
afterwards  been  conveyed  to  the  king ;  the  feoffees  to  the  use 
presented  a  petition  of  right ;  and  here  two  points  were  made  in 
arrest  of  judgment  on  the  petition.  First,  that  the  fee-simple  of 
the  use  was  legally  conveyed  by  the  fine,  and  was  now  in  the  king ; 
and  if  it  was  the  case  of  a  common  person,  he  could  not  enter ; 
because  not  being  seised  of  a  fee-simple,  as  he  was  before  the 
alienation,  of  what  estate  could  he  be  in  ?  Secondly,  they  said 
that  all  interest  and  right  of  the  feoffees,  which  was  not  to  their 
own  use,  was  taken  away  by  the  statute.     There  does  not  appear 

1  Edw.  VI.    New  Cases,  136. 


CHAP.  XXXI.]  ECCLESIASTICAL  LAW.  495 

to  be  any  decision  of  these  points  at  this  time  ; *  and  it  will  after- 
wards be  seen,  that  all  these  positions  received  some  qualification. 

The  rigid  opinions  maintained  in  the  last  reign  against  covenants 
to  convey  uses  were  beginning  to  be  somewhat  tempered. 

In  the  short  reign  of  Edward  VI.,  some  steps  were  taken  towards 
effecting  the  intended  reformation  in  our  ecclesiastical  Reformation 
laws.  We  have  seen  that  Henry  VIII.  was  empowered  of  the  ecciesi- 
by  statute  to  appoint  commissioners  to  reform  the  astl0al  law- 
ecclesiastical  laws  then  in  force.  A  commission  was  issued  under 
that  act,  and  the  persons  appointed  to  execute  it  had  met  and 
made  some  progress  in  the  undertaking  ;  but  after  the  statute  of 
the  six  articles,  the  reformation  of  the  ecclesiastical  law  dropt  with 
that  of  religion  ;  and  Cranmer,  in  a  letter  dated  1545,  speaks  of 
this  scheme  as  then  forgotten  and  quite  laid  aside.2 

"We  have  seen  there  was  an  act  of  Edward  VI.  to  empower 
thirty-two  persons,  named  by  the  king,  to  undertake  this  work, 
which,  it  was  intended,  should  be  finished  in  three  years.  But  this 
also  was  retarded  by  various  changes  in  affairs,  and  it  was  not 
until  November  1551  that  a  commission  was  issued  to  eight 
persons  to  prepare  the  matter  for  the  revision  of  the  thirty-two  ;  a 
method  which  was  thought  more  likely  to  expedite  the  undertaking 
than  if  it  had  been  left  to  the  greater  number.  These  eight  con- 
sisted of  some  bishops  and  doctors  of  divinity,  two  doctors  of  the 
civil  and  canon  law,  and  two  common  lawyers.  As  two  of  the 
three  years  had  elapsed  before  they  set  about  executing  the  com- 
mission, they  prayed  to  have  longer  time  ;  and  they  had  three  years 
more  offered  them  by  act  of  parliament,  to  which  act,  however,  the 
king  never  gave  his  assent,  owing,  as  it  is  thought,  to  the  forward- 
ness in  which  the  work  was  believed  to  be,  and  that  a  further  con- 
tinuation of  time  was  not  necessary.  The  work  was  prepared  by 
February  1552,  and  a  commission  was  granted  to  thirty-two  persons, 
of  whom  the  former  eight  were  a  part.  It  consisted  of  eight  bishops, 
eight  divines,  eight  civilians,  and  eight  common  lawyers.  They 
were  to  revise,  correct,  and  perfect  the  work,  and  then  present  it 
to  the  king.  For  this  purpose  they  divided  themselves  into  eight 
classes,  four  in  a  class  ;  every  one  of  these  was  to  prepare  his  cor- 
rections, and  communicate  them  to  the  rest.  Thus  was  the  work 
carried  on  and  completed  ;  but  before  it  received  the  royal  confirm- 
ation, the  king  died,  and  the  project  died  with  him.  It  was  not 
afterwards  revived,  nor  has  anything  of  the  kind  been  attempted 
since.  The  old  canons  still  remained  in  force  by  usage  and  the 
statute  of  Henry  VIII.,  and  so  they  continue  to  this  day.3 

However,  this  compilation  was  printed  in  the  reign  of  Queen 
Elizabeth,  under  the  title  of  "  Eeformatio  Legum  Ecclesiasticarum." 
In  the  preface  it  is  said  that  Cranmer  executed  almost  the  whole 
volume  himself ;  which  justified  the  opinion  before  entertained  of 
him,  that  he  was  one  of  the  best  canonists  in  the  kingdom.     Sir 
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John  Cheek  and  Dr  Haddon  had  been  employed  to  put  it  into 
Latin ;  in  performing  which  they  imitated  the  style  of  the  Koman 
laws  with  a  happiness  far  beyond  the  composers  of  the  pontifical 
law.1 

After  the  taste  we  have  already  had  of  the  law  and  practice  of 
the  ecclesiastical  courts,2  we  feel  some  curiosity  to  see  what  were  the 
ideas  of  the  reformers  upon  the  same  subject.  On  a  view  of  their 
scheme  of  reformation,  it  appears  that'  they  worked  upon  the  old 
materials,  and  were  not  precipitate  in  making  any  alterations  of 
consequence.  The  canon  and  civil  law,  and  the  provincial  and 
legatine  constitutions,  were  still  to  be  the  ground-work  of  our 
ecclesiastical  law.  But  these  underwent  some  change  and  modi- 
fication in  certain  articles. 

The  law  of  matrimony,  adultery,  and  divorce,  was  intended  to  be 
almost  wholly  altered  by  the  new  scheme.  For  this  purpose,  in 
the  first  place,  it  was  expressly  laid  down  that  no  promise  or  con- 
tract should  be  binding,  but  such  as  was  made  in  the  following 
way  : — The  minister  was  to  publish  the  intended  mar- 
mamage.  rjage  on  ^gg  Sundayg)  0r  at  least  feast-days ;  at  the 
end  of  which  the  man  and  woman  were  to  be  present  in  the  church 
while  the  ceremony,  lately  ordained,  was  performed :  so  that  all  the 
canonical  learning  about  espousals  and  pre-contracts  was  at  once 
done  away.  But  to  prevent  the  ill  consequences  that  might 
follow  to  young  women  who  had  yielded  to  the  promises  and  solici- 
tations of  men,  the  penalty  of  excommunication  was  denounced 
against  those  who  were  guilty  of  violating  a  woman's  chastity :  and 
if  they  would  not  consent  to  marry  the  woman,  the  ecclesiastical 
judge  was  to  give  to  her  a  third  part  of  his  goods:  if  the  goods 
could  not  be  divided  in  that  manner,  he  was  to  condemn  him  to 
take  care  of  the  child,  and  to  undergo  such  penance  as  the  judge 
thought  necessary  to  expiate  the  scandal. 

The  marriage  of  children  and  orphans  was  declared  void,  if  not 
contracted  with  the  consent  of  their  parents  and  guardians ;  but  if 
these  withheld  their  consent  without  sufficient  reason,  recourse  might 
be  had  to  the  ecclesiastical  judge,  who  was  to  decide  on  the  propriety 
of  the  matter.  A  woman  at  twelve,  and  a  man  at  fourteen,  and 
not  before,  might  marry.  Marriage  might  be  celebrated  at  all 
seasons ;  but  it  was  to  be  in  the  parish  where  one  of  the  parties 
inhabited,  or  the  minister  would  be  excommunicated.  At  the  time 
of  the  ceremony  any  one  might  interpose,  and  show  cause  why  the 
marriage  should  not  take  place  ;  and  upon  giving  security  to  prove 
the  cause  within  a  month,  or  make  satisfaction  for  all  the  expense 
of  preparation  for  the  marriage,  the  ceremony  was  to  be  delayed 
for  that  time ;  and  neither  party  was  to  contract  marriage  during 
that  month,  under  pain  of  excommunication,  and  compensation 
to  the  party  so  deserted.  If  there  was  a  secret  inability  for  the 
marriage  state  in  either  party,  the  marriage  was  deemed  to  be 
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null ;  otherwise  if  it  was  known.  Deaf  and  dumb  persons  might 
marry,  and  those  who  were  mad,  in  a  lucid  interval.  There  was 
to  be  no  marriage  with  infidels.  With  these  exceptions  marriage 
was,  upon  this  new  scheme,  allowed  to  all  pers'ons  of  what  con- 
dition soever,  and  might  be  repeated.  But  this  was  not  to  give 
licence  to  polygamy ;  for  it  directs,  if  any  person  had  more  wives 
than  one,  he  should  retain  only  the  first,  if  she  would  have  him  for 
a  husband,  and  dismiss  all  the  others  with  their  dower,  and  make 
satisfaction  to  the  church  for  his  offence.  The  women  also  were 
to  be  punished,  if  they  were  conscious  of  the  man  having  more 
wives  than  one. 

After  the  marriage  was  concluded,  if  quarrels  and  bickerings 
arose  between  them,  and  they  were  unwilling  to  continue  together, 
they  were  to  be  compelled  by  ecclesiastical  censures  to  accommo- 
date differences,  and  live  in  matrimonial  harmony,  unless  those 
differences  were  of  such  a  nature  as  we  shall  hereafter  see  were 
grounds  of  a  divorce.  It  was  laid  down,  that  any  marriage  con- 
tracted under  the  influence  of  force  or  fear  should  be  void.  Thus 
far  of  marriage  in  general,1 

The  degrees  within  which  marriage  was  prohibited  were  those 
contained  in  Leviticus,  ch.  xviii.  and  xx.  which  they  said  was  a 
rule  not  confined  to  the  Jewish  nation,  but,  like  the  Decalogue, 
was  to  have  authority  with  all  Christian  men.  They  therefore 
declared  it  to  be  impiety  in  the  Koman  pontiff  to  arrogate  to 
himself  the  power  to  dispense  with  these  divine  prohibitions.  As 
to  the  construction  of  these  prohibitions,  they  said,  many  were  only 
put  for  examples,  and  we  must  supply  others,  which  stand  in  pre- 
cisely the  same  situation :  thus,  for  instance,  if  a  son  is  not  to  marry 
his  mother,  so  a  daughter  is  not  to  marry  a  father.  They  there- 
fore laid  down  two  rules :  first,  that  wherever  males  were  mentioned, 
the  same  should  be  understood  of  females  in  the  same  degree  of 
propinquity :  secondly,  that  husband  and  wife  made  but  one  flesh  ; 
so  that  in  whatsoever  degree  of  consanguinity  a  person  was  related 
to  the  one,  he  was  related  in  the  same  degree  of  affinity  to  the  other. 
They  retained  the  old  notion  of  the  canon  law,  and  considered  any 
illicit  connexion  as  creating  an  affinity  the  same  as  marriage  ;  and 
they  held  the  impediment  of  affinity  to  continue  after  the  death 
of  the  party.  But  they  declared  that  all  spiritual  cognation  was 
an  invention  not  authorised  by  scripture,  and  therefore  should  no 
longer  be  an  impediment  to  marriage.2 

The  reformers  of  our  ecclesiastical  law  prescribed  very  heavy 
penalties  in  case  of  adultery ;  founding  this  severe  measure  on  the 
Jewish  law,  which  directed  such  offenders  to  be  stoned  to  death ; 
and  on  the  civil  law,  which  punished  them  capitally.  When  a 
minister  was  convicted  of  adultery,  fornication,  or  incest,  his  goods, 
if  he  was  married,  were  all  to  devolve  to  his  wife  and  children ;  if 
he  had  no  wife  nor  children,  they  were  to  be  distributed  to  the 
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poor,  or  applied  to  other  purposes,  at  the  discretion  of  the  ecclesias- 
tical judge :  if  he  had  any  benefice,  he  was  to  forfeit  it,  and  to  be 
incapable  of  taking  another:  he  was  likewise  to  be  sent  to  per- 
petual exile  or  imprisonment.    A  layman  convicted  of  adultery 
was  to  restore  to  his  wife  her  dower,1  and  also  half  his  goods  ;  he 
was  likewise  to  be  condemned  to  perpetual  exile  or  imprisonment. 
A  wife,  in  like  manner,  if  convicted  of  adultery,  was  to  forfeit  her 
dower,  and  all  claim  she  had  by  law,  or  promise,  on  the  effects  of 
her  husband ;  and  was  to  suffer  perpetual  exile  or  imprisonment. 
Moreover,  in  such  case  the  innocent  party  might  contract  another 
marriage :    this  second  marriage  they  thought  justified  by  the 
words  of  Christ,  who  made  an  exception  of  the  case  of  adultery. 
However,   they  recommended  that  the  guilty  party   should  in 
charity  be  invited  by  the  innocent  to  return  to  the  conjugal  state  ; 
and  at  no  rate  should  be  allowed  to  marry  again.     None  was  to 
put  away  his  wife  for  adultery,  and  take  another,  till  the  ecclesias- 
tical judge  had  heard  and  determined  the  matter ;  and  if  he  did, 
he  lost  all  right  of  proceeding  against  his  wife.     The  judge,  when 
he  condemned  the  one  of  adultery,  was  to  pronounce  a  liberty  to 
the  other  to  marry  again :  there  was  to  be  a  time  limited  for  such 
second  marriage,  as  a  year,  or  six  months :  during  which  if  he  did 
not  return  to  his  first  wife,  he  might  take  another.     If  one  of  the 
parties  withdrew  from  the  other,  and,  after  intreaty  and  remon- 
strance,  would  not  submit  to  cohabit,   the  other  might,   upon 
authority  of  the  ecclesiastical  judge,  have  liberty  to  marry.     If  the 
absent  person  could  not  be  found,  then  process  was  issued,  and  a 
term  of  two  or  three  years  was  to  be  fixed  by  the  ecclesiastical 
judge  for  him  to  appear  and  show  good  cause  of  his  absence ; 
which  if  not  done,  the  other  party  was  absolved  from  the  tie,  and 
might  marry  again ;  and  if  he  afterwards  appeared,  he  was  to  be 
confined  to  perpetual  imprisonment.      The  ecclesiastical  judge 
might  proceed  in  the  same  manner,  where  the  absence  was  on  some 
lawful  calling,  if  nothing  had  been  heard  of  him  for  some  time ; 
and  the  other  party  might,  in  like  manner,  marry :  however,  if  the 
absentee  could  give  good  reason  for  his  being  detained,  his  wife 
would  be  obliged  to  receive  him  again :  if  he  could  not  show  good 
cause  of  absence,  he  would  be  punished  with  perpetual  imprison- 
ment, and  the  second  marriage  would  be  good. 

Ift  here  was  irreconcilable  enmity  between  two  married  persons, 
so  that  one  had  plotted  the  other's  destruction,  it  was  a  cause  of 
divorce.  If  a  husband  treated  his  wife  with  severity,  the  ecclesias- 
tical judge  might  use  remonstrances,  and  then  compel  him  to  give 
security  to  treat  her  well.  If  this  did  not  succeed,  it  must  be 
attributed  to  irreconcilable  enmity,  and  was  therefore  a  good 
cause  of  divorce.  The  judge  might  proceed  in  like  manner  with 
women  who  were  obstinate  and  rebellious.    In  all  these  cases  the 

1  The  word  in  the  original  is  dos ;  and,  as  such,  is  ambiguous  in  this  passage,  but  less 
so  in  the  following. 
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innocent  party  might  marry ;  but  the  offender  would  be  committed 
to  perpetual  imprisonment. 

The  reformers  laid  it  down,  that  an  incurable  disease  contracted 
by  either  party  should  not  be  a  cause  of  divorce.  During  a  suit 
with  his  wife  on  the  ground  of  adultery  or  ill-treatment,  the  hus- 
band was  required  to  support  her  according  to  her  condition.  If 
the  husband  failed  in  a  suit  against  his  wife  for  adultery,  he  was 
to  forfeit  to  her  half  his  goods, 'and  was  afterwards  to  have  no 
power  to  dispose  of  the  goods  so  forfeited :  the  wife,  if  she  failed, 
was  to  lose  her  dower,  and  all  claim  she  had  upon  the  husband's 
effects.  If  such  action  was  brought  by  any  stranger,  he  would 
not  be  admitted  to  church  till  he  made  compensation  to  the  party 
calumniated.  If  the  party  convicted  of  adultery  could  prove  the 
other  to  be  equally  so,  they  would  both  suffer  the  same  punish- 
ment, and  the  marriage  would  continue  still  in  force.  The  separa- 
tion a  mensd  et  toro  was  entirely  taken  away  by  the  reformers,  as 
productive  of  great  abuses  and  scandal  in  the  marriage  state.1 

While  the  reformers  were  projecting  this  change  of  the  old  law 
of  separation  a  mensd  et  toro,  an  incident  happened  respecting  a 
distinguished  personage,  that  ied  to  the  public  discussion  and  de- 
cision of  this  very  point.  The  Marquis  of  Northampton  had  been 
separated  from  his  wife  on  account  of  her  adultery.  This  hap- 
pened in  the  reign  of  Henry  VIII,  when  it  was  considered, 
whether  some  relief  might  not  be  contrived  for  the  innocent  party, 
to  whom  separation  was  but  a  very  partial,  and  sometimes  a  haz- 
ardous redress.  In  the  first  year,  therefore,  of  Edward  VI.  a  com- 
mission of  delegates  was  directed  to  ten  persons,  of  whom  some 
were  bishops,  to  try  whether  the  marchioness  was  not  by  the  word 
of  God  so  lawfully  divorced  that  she  was  no  more  the  marquis's 
wife,  and  whether  he  might  not  thereupon  marry  again.  As  this 
was  a  new  case,  the  delegates,  to  investigate  it  thoroughly,  took 
longer  time  to  give  their  judgment  than  that  nobleman  chose  to 
wait ;  for  he,  in  the  meanwhile,  was  solemnly  married  again.  As 
the  first  marriage  still  subsisted  in  law,  tbis  gave  great  scandal, 
and  he  was  put  to  answer  for  it  before  the  council ;  where  he 
defended  what  he  had  done  by  saying,  that  all  ties  between  him 
and  his  former  wife  were  discharged  by  the  law  of  God ;  that 
making  marriages  indissoluble  was  a  popish  contrivance  to  get 
money ;  that  separation  only  led  to  temptations,  and  the  like. 
However,  he  was  by  that  tribunal  enjoined  to  part  from  his  new 
wife  till  the  delegates  had  given  sentence,  and  then  further  order 
should  be  made  in  it.  To  this  the  marquis  consented.  In  conclu- 
sion, after  a  long  inquiry,  the  delegates,  in  the  spirit  of  the  designed 
reformation,  actually  determined  in  favour  of  the  second  marriage. 
Upon  this  the  marquis  was  suffered  again  to  cohabit  with  his  wife ; 
but  afterwards,  to  make  all  sure,  he  thought  it  advisable  to  get 
this  sentence  confirmed  by  a  special  act  of  parliament.2 

i  Kefonn  Leg.  Eocles.,  47-56.  2  Burn.  Kef.,  vol.  ii„  53,  54. 
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This  was  a  severe  blow  upon  the  canon  law ;  and  it  was  thought 
proper,  in  Queen  Mary's  reign,  to  repair  the  breach  that  had 
thereby  been  made.  An  act  was  brought  in  to  repeal  the  statute 
made  to  confirm  this  marriage.  It  was  much  debated  in  the 
House  of  Commons,  and  was  at  last,  by  various  alterations,  so 
qualified,  that  it  threw  no  imputation  on  the  parties,  but  only 
declared  that,  in  that  particular  case,  the  divorce  was  unlawfully 
made.  The  act  at  first  probably  contained  a  clause  against  all 
divorces  of  the  same  kind ;  many  of  which,  no  doubt,  had  been 
made  in  consequence  of  this  precedent.1 

The  reformers  designed  some  alterations  in  the  law  of  wills,2  the 
of  will  principal  of  which  consisted  in  the  following  particulars; 
They  allowed  the  liberty  of  making  a  will  to  all  persons  of 
either  sex,  and  of  every  condition ;  but  they  excepted  from  this  gene-- 
ral  authority  all  wives,  servi,  and  minors  under  fourteen  years,  here- 
tics, and  those  condemned  to  death,  or  perpetual  exile,  or  chains  ; 
which  two  latter  punishments,  we  have  seen,  were  very  commonly 
inflicted  in  this  new  system  of  jurisprudence.  Those  who  did  not 
dismiss  their  concubines  before  they  were  in  extremis ;  those  who 
had  two  wives,  or  two  husbands ;  those  convicted  oifamosi  libelli; 
those  who  were  prostitutes  or  procuresses,  unless  they  had  under- 
gone temporal  punishment  for  their  crimes ;  those  guilty  of  usury, 
unless  they  had  refunded  or  made  satisfaction,  or  taken  measures 
for  so  doing  ;  all  these  were  prohibited  from  making  wills.  How- 
ever, they  allowed  persons  who  kept  their  concubines,  or  had  two 
wives,  or  two  husbands,  to  dispose  of  their  goods  in  pias  causas ; 
and  the  like  indulgence  was  given  to  usurers  who  had  made  no 
restitution,  and  to  those  who  had  been  prostitutes  or  procuresses. 

The  articles  which  they  reckoned  within  the  description  of  pirn 
causce  were  these :  in  addition  to  the  relief  of  prisoners,  and  of  the 
poor,  the  assistance  of  orphans,  widows,  and  afflicted  persons  of  all 
sorts,  as  was  required  by  our  old  law,  they  particularly  pressed 
these  objects :  to  promote  the  marriage  of  young  women,  the  sup- 
port of  students  in  the  universities,  and  the  reparation  of  highways. 
If  any  disposition  rather  of  a  superstitious  than  pious  nature  was 
made,  the  bishop  was  to  interpose  his  authority,  and  see  that  it 
was  applied  to  some  pice  causae? 

The  division  of  the  deceased's  goods,  whether  by  will  or  without,4 
was  required  to  be  in  this  manner.  If  he  had  a  wife  and  children, 
a  third  was  to  go  to  the  wife,  a  third  to  the  children,  and  the  other 
third  was  to  be  at  his  own  disposal.  If  he  left  no  will,  the  wife 
and  children  were  to  take  their  thirds,  and  the  administrator  dis- 
tribute the  other  third.  If  there  were  no  children,  the  widow  had 
half,  and  the  other  was  to  be  at  his  own  disposal ;  or,  if  he  died 
intestate,  at  the  disposal  of  the  administrator ;  the  same  if  he  left 
children,  but  no  wife.  The  children  were  all  to  take  equally,  unless 
the  father  had  ordered  it  otherwise  in  his  will.     If  the  child  died 

1  Burn.  Kef.,  vol.  ii.,  237.  2  Vide  ante.  3  Ibid.  *  Ibid. 
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then  his  share  was  to  go  to  his  children,  if  he  had  any.  Thus  was 
the  law  of  distribution,  which  had  been  subject  to  much  doubt  and 
difference  of  opinion  and  practice,  in  a  fair  way  of  being  ascertained, 
if  this  scheme  of  reformation  had  ever  taken  place ;  for  it  is  laid 
down,  that  even  in  case  of  a  will  the  children  were  entitled  to  a 
third,  or  a  half,  which  was  to  be  divided  equally  between  them ; 
but  the  father  might,  if  he  pleased,  apportion  that  third  or  half 
between  them  as  he  liked. 

They  went  on  to  declare,  that  no  son  should  be  passed  over  in 
his  father's  will,  unless  he  was  expressly  disinherited  in  plain 
terms ;  and  such  disherison  would  not  be  good  unless  it  mentioned 
some  just  cause  for  such  a  measure.  These  causes  were  thus 
enumerated  by  our  legislators :  if  a  son  laid  violent  hands  upon  his 
father ;  if  he  had  injured  him  in  any  signal  manner ;  if  he  had 
prosecuted  him  for  a  crime,  through  malice,  and  not  for  the  good 
of  the  state ;  if  he  had  laid  snares  for  the  life  of  his  father  or 
mother;  committed  incest  with  his  stepmother  or  father's  con- 
cubine ;  if  he  had  calumniated  his  father's  good  name  or  wasted 
his  property ;  if  he  had  refused  to  be  security  for  his  father.  A 
daughter  might  be  passed  over  in  a  will  if  she  had  become  a 
common  prostitute  while  the  father  was  offering  her  a  reputable 
marriage  ;  for  if  a  father  neglected  his  daughter  till  she  was  twenty- 
five  years  old,  without  preparing  her  a  proper  match,  this  omission 
in  the  parent  would  absolve  the  daughter,  say  these  reformers,  from 
any  imputation  of  offence,  so  as  to  preclude  him  from  putting  her 
out  of  his  family,  or  passing  her  over  in  his  will. 

In  like  manner,  a  wife  was  not  to  be  excluded  from  the  hus- 
band's will,  without  some  delinquency  on  her  part ;  as  if  she  had 
used  violence  against  him,  had  contrived  any  ill  against  him,  had 
attacked  his  fame  or  fortune  by  calumny  and  false  accusations,  had 
exposed  his  daughter  to  temptations,  or  had  absented  herself  from 
him.  Both  wives  and  children,  if  they  obstructed  the  father  and 
husband  in  making  or  altering  his  will,  if  they  did  not  protect  him 
when  afflicted  with  disease,  nor  ransom  him  when  captured ;  or  if 
they  became  heretics ;  they  might  be  passed  over,  as  objects  un- 
worthy to  enjoy  any  part  of  his  property. 

They  declared  that  the  following  persons  should  not  be  qualified 
either  to  become  executors,  or  to  take  any  benefit  under  a  will : 
heretics ;  those  condemned  to  death,  perpetual  exile,  or  imprison- 
ment ;  those  who  kept  concubines ;  those  who  had  two  wives  or 
two  husbands ;  those  convicted  of  procuring  or  publishing  libelli 
fa/mosi;  procuresses  and  common  prostitutes,  and  usurers:  and 
the  delinquency  of  the  above  persons  was  not  to  be  estimated  at 
the  time  of  making  the  testament,  or  the  death  of  the  testator,  but 
at  the  time  of  taking  the  executorship,  or  receiving  the  legacy.1 

There  had  always  been  a  latitude  in  the  description  of  persons 
to  whom  the  ordinary  was  to  commit  administration.     We  have 

1  Reform.  Leg.  Eccles.,  129-135. 
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seen 1  that  this  was  reduced  to  some  sort  of  precision  by  a  statute 
of  Henry  VIII.  and  the  intended  regulation  seems  to  have  this  last 
provision  in  view.  For  it  says,  that  when  a  person  died  intestate, 
the  wife  should  be  the  first  to  have  the  administration ;  in  the  next 
place,  those  who  were  nearest  of  blood ;  and  if  the  judge  pleased, 
he  might  unite  these  with  the  wife  in  the  administration.  If  there 
were  several  in  the  same  degree  of  propinquity,  the  judge  was  at 
liberty  to  appoint  one  or  more  as  he  pleased. 

Several  directions  are  given  for  the  granting  of  administration, 
the  payment  of  legacies,  the  fees  of  ordinaries,  and  the  like ;  most 
of  which  seem  to  correspond  with  the  practice  of  the  ecclesiastical 
court  in  former  times ;  and  finally  this  new  scheme  directs,  that 
in  all  matters  of  controversy,  upon  the  numberless  questions  to 
which  wills  were  liable,  and  which  were  not  here  ascertained  or  pro- 
vided for,  recourse  should  b.e  had  to  the  body  of  imperial  law. 

The  other  great  object  o£  ecclesiastical  cognisance,  the  payment 
of  tithes,  does  not  seem  to  have  undergone  any  considerable  change 
in  this  intended  reformation!;  the  compilers  appear  to  have  pro- 
ceeded, in  what  they  orda^nerd,  wholly  upon  the  ideas  of  our  pro- 
vincial constitutions,  many  pi  which  are  copied  almost  in  the  very 
words.  Among  other  regulations,  it  requires  the  late  statute  of 
Edward  VI.,2  concerning  .the  payment  of  tithes,  and  the  old  act 
about  sylva  ccedua,  to  be,  -observed!3  There  is  only  one  more  article 
of  ecclesiastical  jurisdiction  which  we  shall  mention,  and  that  is 
fidei  Icesio,  that  has  been  so  often  considered  in  the  various  disputes 
between  the  spiritual  and  temporal  courts.4  It  seems  to  have  been 
intended  by  the  reformers,  that  no  consideration  should  be  had  of 
the  object  in  question ;  but  that,  whether  it  was  of  a  lay  or  a 
clerical  nature,  suit  for  the  breach  of  faith  should  be  entertained  in 
this  court.  They  declare,  that  whatsoever  agreements  and  pro- 
mises were  not  fulfilled  nor  performed,  whether  there  was  an  oath 
taken  by  the  parties,  or  only  a  strong  affirmation  made,  those  who 
did  not  keep  their  faith  should  be  pursued  with  ecclesiastical  cen- 
sures, and  compelled  to  make  satisfaction  to  the  parties  who  were 
deceived  by  their  perfidy5 

Without  entering  any  further  into  the  detail  of  this  projected 
reformation  of  our  ecclesiastical  law,  it  may  suffice  to  subjoin  a 
brief  enumeration  of  such  causes  as  they  meant  should  be  con- 
sidered as  ecclesiastical,  and  to  be  heard  and  determined  nowhere 
but  in  this  court :  causes  beneficiary,  matrimonial,  and  of  divorce ; 
causes  testamentary,  and  for  the  administration  of  intestates' 
effects;  for  subtraction  of  legacies,  mortuaries,  tithes,  oblations, 
and  other  ecclesiastical    rights ;    for    usury,  heresy  (a),  incest, 

(a)  The  punishment  for  which  was  to  be,  or  might  be,  death.  "  It  has  been  said," 
writes  Sir  J.  Mackintosh,  "  that  the  '  Reformation  of  Laws '  indicated  preparations  for 
severity  against  the  adherents  of  the  old  religion."  This  statement  is  chiefly 
grounded  on  a  text  of  that  projected  code  which  directs  that  contumacious  and  incor- 

i  Vide  ante.  2  Stat,  2  and  3  Edward  VI.,  c.  13.     Vide  ante. 

3  Keform.  Leg.  Eccles.,  105-124.  i  Vide  ante.  "  Eeform,  Leg.  Eccles.,  208. 
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adultery,  fornication,  sacrilege,  perjury,  blasphemy,  fidei  Icesio, 
defamation,  and  scandal ;  laying  violent  hands  on  a  clerk ;  dis- 
turbance of  divine  service ;  for  correction  and  reformation  of 
manners ;  accounts  of  churches  and  church-wardens  ;*  dues  owing 
to  churches  and  their  ministers ;  reparation  and  dilapidation  of 
churches,  churchyards,  and  other  ecclesiastical  edifices.  In  these 
causes,  and  their  incidents  arising  from  or  depending  upon  them, 
and  in  all  other  causes  relating  to  the  correction  of  sins,  the  eccle- 
siastical judge,  and  no  other,  was  to  have  jurisdiction  to  hear  and 
determine.2 


No  period  in  the  English  history  furnishes  more  instances  of  an 
irregular  and  undefined  constitution  than  the  reigns  of  King  and 
Edward  VI.  and  Mary.  Many  of  the  extravagant  pro-  government. 
ceedings  of  Henry  VIII.  are  rather  to  be  attributed  to  wilfulness 
and  a  tyrannical  spirit.  These  incentives  no  longer  operated ;  yet, 
under  the  gentle  sway  of  his  son  and  the  Protector,  the  same  pre- 
rogatives were  exercised,  with  no  other  difference  than  that  of  their 
motives  and  objects.     The  acts  of  the  council  seem  to  have  been 

rigible  heretics,  after  all  other  means  have  been  exhausted,  shall  he  at  length 
delivered  to  the  court  magistrates  to  "be  punished"— "ad  extremum  ad  civilem 
magistratum  allegatur  puniendus"  (Ref.  seq.  de  Jud.  cont.  JSceresis,  c.  3).  It  is  pre- 
sumed that  the  punishment  must  be  death ;  yet  in  the  very  last  article  of  the  code, 
which  relates  to  atheists  and  unbelievers  in  Christianity,  death  is  denounced  against 
them  in  express  terms:  'vitam  illis  adjudicandum  statuimus'  (c.  1).  The  admis- 
sion of  it  into  another  article  by  mere  implication  is  therefore  unreasonable.  It  is 
too  terrible  an  enactment  to  be  admitted  without  express  words.  .  If  punishment  is 
held  to  be  synonymous  with  capital  punishment  by  force  of  this  clause,  death  must 
be  applied  to  all  heresies.  If  it  was  intended  to  confer  on  the  court  and  magistrates 
a  large  discretion  in  the  infliction  of  inferior  punishments  for  the  enumerated  heresies, 
the  article  is  perfectly  agreeable  to  the  practice  of  the  powers  and  the  opinions  of  the 
times  "  (Hist.  Sng.,  vol.  ii.,  p.  318).  It  is  unaccountable  that  so  acute  an  author  should 
have  failed  to  perceive  that  he  answered  his  own  objection,  that  this  was  exactly  the 
object  of  the  generality  of  expressions  used  ;  but  which  therefore  must  be  taken  to 
have  included  power  to  inflict  the  punishment  of  death  in  cases  considered  really  to 
involve  the  offence  of  heresy.  And  this  was  the  opinion  of  Mr  Hallam.  So  also 
the  learned  Lingard  remarks,  that  no  doubt  the  phrase  used  involved  the  power  of 
deprivation  of  life :  "  For  this  we  have  the  testimony  of  Cranmer  himself,  who  must 
be  the  best  interpreter  of  his  own  language,  when  he  condemned  Ann  Bocher  to  be. 
delivered  to  the  civil  magistrate,  and  officially  informed  Edward  that  she  was  to  be 
deservedly  punished  "  (Wilk.  Oonci.,  iv.  44).  What  was  the  punishment  which  he  pre- 
vailed on  the  reluctant  prince  to  inflict  ?  Death  by  burning.  "When  he  pronounced 
the  same  sentence  on  Van  Parris,  and  gave  similar  information  to  the  king  '  animad- 
versione  vestra  regia  puniendum  '  (Ibid.,  iv.  45).  "What  did  the  word  '  puniendum ' 
import  ?  Death  by  burning.  Again,  it  has  been  remarked,  that  a  MS.  copy  which 
belonged  to  the  archbishop  (Hark  MSS.,  426),  after  'puniendus'  is  added  in  the 
hand,  as  it  is  thought,  of  Peter  Martyr,  '  vel  ut  in  perpetuum  pellatur  exilium  vel  ad 
seternas  carceris  deprimatur  tenebras'  (Todd,  ii.  384).  But  it  explains  that  on  revision 
this  suggestion  was  abandoned ;  for  it  was  omitted  in  the  later  and  more  perfect  draft 
of  the  laws  as  they  were  afterwards  completed  and  finished  in  King  Edward's  reign, 
and  were  published  by  Archbishop  Parker  in  1571 "  (Strype,  134).  Moreover,  it  is  to 
be  remembered,  that  not  only  in  those  times  generally,  but  in  this  reign  in  particular, 
it  was  usual  to  inflict  the  punishment  of  death  for  heresy. 

1  Computus  ecclesiarum  et  ceconomorum.  2  Reform.  Leg.  Eccles.,  195. 
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received  with  the  same  acquiescence  as  those  of  Henry ;  and  the 
commons,  though  not  held  in  the  same  awe  as  during  his  reign,  did 
not,  however,  show  greater  spirit  in  asserting  their  privileges,  or 
discover  any  better  sense  of  what  extent  those  privileges  were. 

So  prevailing  was  the  opinion  of  the  great  prerogative  possessed 
by  our  monarchs  at  this  time,  that  the  Scots  made  it  one  of  the 
principal  objections  to  marrying  their  young  queen  with  Edward 
VI,  that  all  their  privileges  would  be  swallowed  up  by  the  great 
prerogatives  of  the  English  crown.  This  notion  had  so  spread 
abroad,  that  the  emperor,  in  conversation  with  the  English  ambas- 
sador, maintained  the  King  of  England's  prerogative  to  be  greater 
than  that  of  the  King  of  France. 

The  first  act  of  the  regency  appointed  by  Henry  VIII.  was  to 
alter  the  government  which  that  king,  under  authority  of  an  act  of 
parliament,  had  made  by  his  will.  They  delegated  all  their  power 
to  the  Duke  of  Somerset,  under  the  title  of  Protector.  This,  how- 
ever, was  thought  not  sufficient  foundation  for  his  authority  ;  and 
a  patent  was  procured  from  the  young  king,  by  which  this  revolu- 
tion was  considered  as  completely  confirmed  and  legal.  The  duke 
was  thereby  invested  with  regal  power,  and  a  council  was  appointed 
with  whom  he  was  to  advise.  This  usurpation  was  acquiesced 
under  by  parliament  and  the  nation,  without  any  scrutiny  into  its 
validity. 

The  act  of  Henry  which  gave  the  force  of  laws  to  the  king's 
proclamations  was  made  to  have  force  during  the  young  king's 
minority.  Of  this  the  Protector  availed  himself;  and  proclama- 
tions were  issued  on  many  occasions  where  they  could  be  applied 
to  promote  the  great  design  of  the  Keformation.  By  one  proclama- 
tion the  jurisdiction  of  the  bishops  was  suspended  ;  while  commis- 
sioners were  appointed,  part  clergy  and  part  lay,  to  make  a  general 
visitation  in  every  diocese.  After  this  law  had  been  repealed,1  the 
Protector  still  issued  proclamations,  which,  in  their  nature,  could 
hardly  be  considered  as  less  than  new  laws ;  such  as  forbidding 
many  ancient  superstitions,  and  making  material  alterations  in  the 
national  worship. 

Proclamations  had,  from  very  early  times,  been  the  usual  method 
by  which  our  kings  had  signified  their  commands  and  enforced 
their  authority.  They  were  framed  for  the  purposes  of  government 
and  of  the  state.  They  seemed  a  necessary  part  of  the  executive 
magistrate's  power ;  and  having  grown  up  with  the  monarchy,  they 
might  in  those  times  be  looked  on  with  reverence  by  the  people 
without  discovering  how  nearly  they  approached  to  acts  of  legisla- 
tion. But  the  dispensing  with  positive  laws  was  an  act  of  a  more 
unequivocal  kind  ;  and  this  power  was  exercised  by  Edward  VI, 
or  rather  by  the  Protector,  in  more  instances  than  one.  The  Pro- 
tector procured  a  patent,  enabling  him  to  sit  upon  the  throne,  and 
enjoy  those  honours  and  privileges  usually  bestowed  on  princes  of 

i  By  stat.  1  Edward  VI.,  c.  2. 
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the  blood :  this  was  a  plain  dispensation  with  the  statute  made  in 
the  last  reign  to  settle  precedency.1  On  another  occasion,  when  the 
convocation  found  themselves  restrained  in  their  debates  by  the 
statute  of  the  six  articles,  the  king  granted  them  a  dispensation  of 
that  law  before  it  was  repealed,  as  was  actually  done  soon  after.2 

The  last  act  of  this  king's  reign  had  an  extraordinary  appear- 
ance :  he  was  prevailed  on  to  alter  the  succession  of  the  crown 
(founded  on  an  act  of  the  last,  and  confirmed  by  one  of  the  present, 
reign)  by  patent.  The  judges  were  required  to  draw  an  instrument 
to  this  effect ;  but  knowing  the  penalty  of  treason  was  denounced 
on  those  who  aided  in  changing  the  succession,  they  at  first  refused. 
The  king  said  he  meant  it  should  be  ratified  by  parliament ;  which, 
no  doubt,  would  have  been  accomplished  if  the  king  had  survived 
long  enough.3 

At  the  beginning  of  this  reign  the  bishops  were  constrained  to 
take  out  new  commissions,'  of  the  same  kind  as  those  they  had  in 
the  latter  part  of  the  last  reign  ;  by  which  they  submitted  to  hold 
their  bishoprics  during  the  king's  pleasure,  and  were  to  exercise 
the  episcopal  function  as  his  delegates,  in  his  name  and  by  his 
authority.^  This  alteration  was  designed  to  forward  the  Reforma- 
tion, by  keeping  in  dependence  those  bishops  who  still  adhered  to 
the  old  superstition. 

Upon  occasion  of  the  insurrections  about  inclosures,  and  other 
subjects  of  complaint  among  the  people,  Somerset,  who  always 
aimed  at  popularity,  appointed  a  new  sort  of  commissioners,  whom 
he  sent  everywhere  with  unlimited  power  to  hear  and  determine  all 
causes  about  inclosures,  highways,  and  cottages.5  This  created 
some  clamour  among  the  gentry,  who  looked  on  it  as  illegal  and 
arbitrary.  It  was  in  the  same  spirit  that  Somerset  had  erected  a 
court  of  requests  in  his  own  house  for  relief  of  poor  suitors.6  There 
he  used  to  hear  complaints ;  and,  in  consequence  of  what  passed 
there,  it  sometimes  happened  that  he  would  intercede  with  the 
judges  in  matters  depending  before  them.  This  raised  more  scandal 
than  the  commission  above-mentioned ;  and  though  he  by  such 
means  grew  into  great  favour  with  the  populace,  he  drew  upon 
himself  a  proportioned  degree  of  odium  from  the  nobility,  who  soon 
showed  him  how  able  they  were  to  defeat  all  the  support  he  might 
hope  from  the  people. 

The  few  trials  for  offences  which  have  come  down  to  us  must 
be  taken  as  evidences  of  the  practice  of  our  courts  in  those  times, 
and,  as  such,  are  very  striking  events  in  the  history  of  our  law. 

The  proceedings  against  the  Duke  of  Somerset,  in  the  reign  of 
Edward  VI.,  are  worthy  of  notice.     The  indictment  Triai0fthe 
was  for  treason  and  felony.     Upon  the  trial  the  prose-  Duke  of 
cution  was  supported,  as  usual,  by  depositions,  without  Somerse  • 
confronting  one  witness  with  the  prisoner,  a  conduct  which  was  at 

i  Vide  ante.  2  Hume,  vol.  iv.,  308.  3  Ibid.,  363. 

« Ibid.,  329.  B  Burn.  Kef.,  vol.  ii.,  5.  6  Ibid.,  335. 
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length  thought  so  extremely  repugnant  to  common  justice  as  to 
become  the  immediate  cause  of  stat.  5  and  6  Edward  VI,  which 
we  have  already  so  often  mentioned.  This  prosecution  is  on  other 
accounts  worthy  of  observation.  The  Duke  was  acquitted  of  the 
high  treason  ;  and  that  part  of  the  indictment  is  held  by  Lord  Coke 
to  be  ill,  because  the  overt  act  was  laid  only  generally.  The  other 
part  was  grounded  upon  the  late  stat.  3  and  4  Edward  VI.,  c.  5, 
which  made  it  felony  to  call  together  persons  to  the  number  of 
twelve,  with  the  intent  to  commit  certain  acts  of  violence  therein 
mentioned ;  among  which,  that  of  imprisoning  a  privy  councillor  is 
one.  The  charge  was  for  attempting  in  this  manner  to  imprison 
the  Earl  of  Warwick. 

The  common  stories  of  this  proceeding  inform  us  that  hewas 
acquitted  of  the  treason  and  found  guilty  of  the  felony ;  so  it  is 
related  in  King  Edward's  journal ;  and  he  was  upon  that  attainder 
beheaded.  Lord  Coke  remarks  upon  this  attainder  and  execution, 
that  the  truth  concerning  it  is  contrary  to  some  of  our  chronicles 
and  the  vulgar  opinion,  and  in  some  points  contrary  to  law.  First, 
as  to  the  notion  that  he  was  wrongfully  executed,  and  ought,  by 
law,  to  have  had  his  clergy ;  he  says  that  clergy  is  expressly  taken 
away  by  this  statute.  Secondly,  as  to  the  opinion  that  he  was 
indicted  on  stat.  3  Henry  VII.,  c.  14,  for  going  about  to  procure 
the  death  of  the  Earl  of  Warwick ;  he  says  he  was  indicted  for 
endeavouring  to  take  and  imprison  that  nobleman,  as  plainly  ap- 
pears from  the  indictment.1  Again,  he  remarks,  that  being  attainted 
but  for  felony,  he  could  not,  by  law,  be  beheaded.2  Those  who 
thought  the  Duke  was  wrongfully  deprived  of  his  clergy,  or  rather 
(as  it  was  said)  that  he  never  demanded  it,  and  that  it  was  not  to 
be  granted  by  the  court  but  upon  prayer,  founded  their  remark  upon 
a  supposition  that  the  indictment  was  upon  the  above-mentioned 
statute  of  Henry  VII.,  which  makes  that  offence  only  single  felony. 

The  proceedings  against  Lord  Seymour,  in  the  reign  of  Edward 
Bills  of      VI. ,  show  how  the  opinions  of  men  were  now  altered 

attainder,  respecting  bills  of  attainder.  Articles  were  drawn  up 
against  that  nobleman,  which,  it  appears  by  the  council-book,  were 
fully  proved  by  witnesses,  and  by  letters  under  his  own  hand.  He 
was  sent  to  and  examined  by  some  of  the  council ;  but  he  refused 
to  give  any  direct  answer,  or  to  sign  such  as  he  had  given.  It  was 
then  resolved  that  the  whole  council  should  go  to  the  Tower  and 
examine  him.  When  they  attended  him,  the  answer  he  made  was, 
that  he  expected  an  open  trial,  and  his  accusers  to  be  brought  face 
to  face.  After  this  fruitless  attempt,  it  was  determined  to  proceed 
in  a  parliamentary  way.  Accordingly,  a  bill  was  brought  into  the 
House  of  Lords  for  attainting  him  of  treason.  This  the  peers  easily 
passed,  in  the  manner  they  had  been  accustomed  to  in  the  reign  of 
Henry  VIII.  However,  some  show  of  justice  was  observed.  All 
the  judges  and  the  king's  counsel  delivered  their  opinion  that  the 

1  Coke's  Ent.,  3  lust.,  13.  »  3  Inst.,  12,  13. 
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articles  were  treason :  then  some  of  the  lords  were  produced  as 
witnesses,  who  gave  their  testimony  so  fully,  that  all  the  rest,  with 
one  voice,  assented  to  the  bill. 

When  the  bill  was  sent  to  the  commons,  it  was  accompanied 
with  a  message,  that,  if  they  desired  to  proceed  as  the  lords  had 
done,  such  of  them  as  had  given  evidence  before  the  upper  house 
should  come  down  and  declare  it  to  the  commons.  In  this  house 
the  bill  met  with  some  opposition.  Many  argued  against  attainders 
in  the  party's  absence :  they  said  it  was  a  strange  way  of  proceed- 
ing, that  two  or  three  peers  should  rise  up  in  their  places,  and  say 
somewhat  to  the  slander  of  another,  and  that  he  should  be  there- 
upon attainted.  It  was  pressed,  therefore,  that  there  should  be 
something  like  a  trial ;  that  the  lord  admiral  should  be  brought  to 
the  bar,  and  be  heard  for  himself.  But  here  the  king  interposed, 
and  informed  the  commons  by  message  that  there  was  no  necessity 
of  sending  for  the  admiral.  The  commons,  as  usual,  gave  ready 
obedience  to  the  pleasure  of  the  court,  and  passed  the  bill  with 
four  hundred  voices  for  it,  and  not  more  than  ten  or  twelve  against 
it.1  However,  a  view  of  this  proceeding  against  Lord  Seymour 
shows  that  this  extraordinary  way  of  condemning  was  not  entirely 
relished  by  the  parliament. 

Afterwards,  when  the  bill  of  attainder  of  misprision  of  treason 
against  Tunstall,  Bishop  of  Durham,  was  sent  by  the  lords. to  the 
commons,  with  all  the  evidences,  which  were  depositions  exhibited 
to  the  lords,  the  commons  resolved  to  discountenance  such  a  prac- 
tice, and  would  not,  at  that  time,  proceed  upon  it.  At  another 
day,  they  ordered  the  privy  councillors  in  their  house  to  move  the 
lords  that  his  accusers  and  he  might  be  brought  face  to  face  (from 
which  we  may  conclude  that  the  examinations  which  produced  the 
depositions  had  been,  as  they  generally  were,  ex  parte,  in  the  Star 
Chamber)  ;  but  that  not  being  complied  with,  they  would  not  pass 
thebill.2 

In  the  reign  of  Queen  Mary,  the  attainder  of  the  Duke  of  Norfolk, 
which  had  passed  in  the  latter  end  of  Henry  VIII.,  was  represented 
as  null  and  void,  as  well  on  account  of  other  informalities  as 
because  no  special  matter  was  alleged  against  him,  except  the 
wearing  of  a  coat  of  arms  which  his  ancestors  had,  many  years 
before  him,  worn  without  offence.3 

The  principal  oppressions  in  these  two  reigns,  whether  by  sum- 
mary and  illegal  trials,  by  imprisonment,  confiscation,  execution,  or 
otherwise,  were  occasioned  by  the  alterations  in  religion ;  and  these 
were  carried  to  extraordinary,  though  not  to  equal  lengths,  both  by 
Protestants  and  Catholics,  according  as  each  party  had,  in  its  turn, 
the  aid  of  the  executive  power. 

In  the  reign  of  Edward  VI.,  when  the  king's  councils,  in  matters 
of  religion,  were  principally  directed  by  the  candid  judicial  proceedings 
and  gentle  spirit  of  Cranmer,  the  government  Wasonaccountof  ^s1011- 

i  Burn.  Kef.,  vol.  ii,  93,  94.  'Ibid.,  185.  3  Hume,  vol.  iv.,  374. 
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sometimes  transported,  by  zeal  for  their  new  opinions,  beyond  the 
bounds  of  moderation  (a). 

The  proceedings  against  Gardiner,  Bishop  of  Winchester,  were 
very  severe,  and  on  very  slight  grounds.  He  had  been  enjoined  by 
the  council  to  inculcate  in  a  sermon  the  duty  of  obedience  to  a 
king  during  his  minority.  He  neglected  to  comply  with  this ;  and 
had,  on  that  account  and  no  other,  been  thrown  into  prison,  where 
he  lay  two  years.  At  the  end  of  that  period,  the  lord  treasurer  and 
other  privy  councillors  went  to  him  at  the  Tower,  and  presented 
him  with  certain  articles,  containing  most  of  the  points  of  the 
reformed  religion,  to  which  they  required  his  assent.  With  all 
these  he  promised  an  entire  compliance  if  he  was  suffered  to  be  at 
large,  excepting  only  one  article,  which  contained  an  acknowledg- 
ment of  his  own  delinquency :  but  they  persisted  in  requiring  his 
subscription  absolutely  to  the  whole.  He  still  refused.  Upon 
this,  the  income  of  his  bishopric  was  sequestered,  and  he  was 
required  to  conform  himself  to  their  orders  within  three  months, 
under  pain  of  deprivation,  and  being  confined  to  a  closer  custody. 

All  this  was  much  censured  at  the  time  as  illegal  and  inquisi- 
torial. A  man  shut  up  in  prison  upon  a  complaint  only ;  and 
without  any  further  inquiry,  after  two  years,  required  to  give  his 
assent  to  articles  of  faith.  However,  some  reasoning  from  the 
canon, law,  and  the  way  of  proceeding  ex  officio,  were  thought  to 
give  a  colour  to  this  transaction,  and  in  some  degree  to  excuse,  if 
not  to  justify,  the  hard  measure  this  prelate  suffered x  (&). 

(a)  Many  antique  jurisdictions  "  general  or  local "  died  out  in  this  age  of  our  legal 
history.  "  Justices  in  eyre,"  for  instance,  were  practically  superseded  by  a  series  of 
decisions  in  the  reign  of  Edward  VI.,  which  established  an  older  and  superior  juris- 
diction in  the  Court  of  King's  Bench.  That  court,  it  was  said,  was  before  the  justices 
in  eyre  and  at  common  law ;  all  the  matters  inquirable  before  the  justices  in  eyre 
could  be  inquired  of  in  that  court,  quo  warranto,  for  instance,  and  that  the  king  could 
take  all  such  matters  into  that  court  (Keilway,  153).  The  last  commissions  of  justices 
in  eyre  therefore  appear  to  have  been  in  this  reign,  when  it  was  held  that  they  had 
nothing  to  do  with  the  forests,  &c.  (Ibid.) 

(b)  These  severities,  says  Hume,  seemed  in  that  age  a  necessary  policy  in  order  to 
enforce  a  uniformity  of  public  worship.  Though  the  Protestant  divines  had  ventured 
to  renounce  opinions  deemed  certain  during  many  ages,  they  regarded,  in  their  turn, 
the  new  system  as  so  certain  that  they  would  suffer  no  contradiction  with  regard  to 
it,  and  they  were  ready  to  burn  in  the  same  flames  from  which  they  themselves  so 
narrowly  escaped  every  one  that  had  the  assurance  to  differ  from  them.  A  commis- 
sion, by  act  of  council,  was  granted  to  the  primate  and  some  others — Cranmer,  Ridley, 
Thully,  Redman,  Latimer,  Coverdale,  Parker,  secretaries  Petre,  Reid,  and  others — to 
examine  and  search  after  all  anabaptists,  heretics,  or  contemners  of  the  Book  of  Com- 
mon Prayer  (Burnet,  vol.  ii.,  p.  3;  Rymer,tom.xv.,fol.  181).  The  commissioners, if  the 
criminals  were  obstinate,  were  to  deliver  them  over  to  the  secular  arm,  and  in  the  execu- 
tion of  this  charge  they  were  not  bound  to  observe  the  ordinary  modes  of  trial  (Ibid.,  c. 
xxxiv.)  Some  were  brought  before  the  commissionersandpersuadedtoabjure;  but  there 
was  a  woman  accused  of  heretical  pravity  on  whom  the  commissioners  could  make  no 
impression,  and  she  was  condemned  to  the  flames.  According  to  the  historian,  the  king 
had  more  sense  than  all  his  councillors  andpreceptors,andlongref  used  to  sign  the  warrant 
for  her  execution,  and  that  Cranmer  was  employed  to  persuade  him  into  compliance 
(Ibid.)  At  all  events,  the  poor  woman  was  burnt ;  as  also  was  an  unhappy  man,  an 
anabaptist.  These  rigorous  methods  of  proceeding,  observes  Hume,  soon  brought  the 
whole  nation  to  a  conformity,  seeming  or  real,  with  the  new  doctrine  and  new  liturgy 

1  Burn.  Ref.,  vol.  ii.,  144. 
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At  the  end  of  three  months,  a  commission  was  directed  to  some 
bishops  and  others,  clergy,  laymen,  and  lawyers,  to  try  Gardiner. 
As  there  had  been  no  regular  charge  at  first,  this  was  a  short  busi- 
ness. He  appealed  from  the  commissioners  to  the  king,  objecting 
to  this  tribunal  as  illegal.   The  appeal  was  disregarded,  and  sentence 

(Ibid.)  Here  we  may  observe  the  pernicious  influence  of  pena]  laws  as  to  religion, 
as  inducing  hypocrisy,  and  in  destroying  all  sincerity  and  honesty  in  a  nation.  In  all 
England  there  was  at  that  time,  he  adds,  only  one  person  who  had  the  honesty  to 
avow  her  adherence  to  the  ancient  faith.  "  The  lady  Mary  alone  continued  to  adhere 
to  the  mass,  and  refused  to  admit  the  established  mode  of  worship  "  (Ibid.)  ;  that  is, 
the  future  queen.  She  was  probably  not  more  a  Catholic  than  most  of  the  king's 
council,  who  issued  commissions  to  prosecute  people  for  not  coming  to  church,  or  for 
attending  the  mass ;  and  beyond  a  doubt  many,  if  not  most  of  them,  were  adherents 
in  their  hearts  to  the  old  religion.  Most  certainly  all  of  them  had  in  the  late  reign 
professed  to  be  so.  The  councillors  of  Edward  VI.  were  the  councillors  appointed 
for  him  by  Henry  VIII.,  who  died  in  the  old  faith  :  Sir  William  Herbert,  for  instance, 
Sir  R.  Rich,  Wriothesley  the  chancellor,  Sir  Wm.  Petre,  Russell,  Paget,  Paulett,  and 
the  rest.  They  had  all  professed  to  be  Catholics  under  Henry,  professed  to  be 
Protestants  under  Edward,  professed,  most  of  them,  to  be  Catholics  under  Mary, 
and  some  of  them  even  lived  to  profess  themselves  Protestants  once  more  under 
Elizabeth.  It  is  obvious  that  these  successive  changes  had  arisen  in  slavish  sub- 
serviency to  the  will  of  the  sovereign  or  the  ruling  power  in  the  state,  and  that  the 
persecutions  these  men  inflicted  had  nothing  to  do  with  religion — at  all  events,  were 
not  the  result  of  honest  bigotry,  but  of  selfish  policy.  Sir  James  Mackintosh  luis  a 
passage  in  his  history,  under  the  reign  of  Elizabeth,  in  which  he  exposes  the  servility 
and  insincerity  of  the  ministers  of  that  age.  "  The  Marquis  of  Winchester,  who  had 
served  Henry  VII.,  retained  office  under  every  intermediate  government "  (i.e.,  down  to 
the  reign  of  Elizabeth).  "  Sir  William  Herbert,  whom  Henry  VIII.  had  enriched  by  a 
grant  of  the  monastery  of  Wilton,  and  ennobled  by  the  title  of  the  Earl  of  Pembroke, 
had  with  open  arms  devoted  himself  to  every  successive  sovereign.  Sir  William 
Petre  had  been  secretary  of  state  under  Henry  and  his  three  children  ;"  that  is  to 
to  say,  issuing  warrants  for  the  persecution  of  Papists  and  Protestants  under  Henry, 
of  Catholics  under  Edward,  of  Protestants  under  Mary,  and  of  Papists  once  more 
under  Elizabeth.  It  is  manifest  that  these  persecutions  were  not  the  result  of  honest 
religious  bigotry,  but  of  an  unscrupulous  and  slavish  subserviency  to  the  will,  the 
passions,  and  the  prejudices  of  the  reigning  sovereign.  In  other  words,  they  were 
the  fruits  of  royal  tyranny,  rather  than  of  religious  bigotry.  Even  so  far  as  the 
sovereigns  were  concerned,  these  persecutions  were  dictated,  not  so  much  by  the 
spirit  of  religious  bigotry  as  by  the  spirit  of  regal  tyranny.  Men  were  perse- 
cuted because  they  did  not  choose  to  adopt  the  religion  of  the  sovereign  ;  it  was 
assumed  to  be  the  right  religion  because  it  was  that  of  the  sovereign ;  and  it  was 
also  assumed  that  the  sovereign  had  a  right  to  persecute  all  who  did  not  adopt  it. 
The  slavish  statesmen  and  the  subservient  parliaments  of  those  times  recognised  this 
hateful  principle,  and  were  always  ready,  with  rare  exceptions,  to  obey  and  to}  enforce 
it.  They  enforced  it  equally  under  Henry  and  all  his  successors  against  the  ad- 
herents of  either  religion,  just  as  the  will  of  the  crown  required.  What  wonder  that 
what  prelates  recognised  and  parliaments  upheld,  sovereigns  should  believe  it  their 
duty  to  maintain  ?  But  it  is  obvious  that  the  cause  of  it  all  was  the  doctrine  of  the 
royal  supremacy,  and  the  root  of  it  was  the  spirit  of  regal  tyranny  in  which  it  arose ; 
for  the  church  had  no  power  to  persecute  without  the  will  of  the  state.  The  church 
was  never  weaker  than  in  that  age  of  persecution.  She  had  no  power  even  to  keep 
her  own,  or  to  protect  the  persons  of  her  prelates.  They  themselves  were  the  chief 
victims  of  persecution.  Fisher  was  beheaded  under  Henry  V.  ;  Gardiner  and  Bonner 
persecuted  under  Edward  ;  and  they  only  lived  to  practise  the  lessons  of  a  persecu- 
tion they  had  in  their  own  persons  endured,  though  not,  it  is  true,  unto  death ;  and, 
on  the  other  hand,  those  who,  like  Latimer  under  Henry,  or  Ridley  under  Edward, 
or  Cranmer  under  Henry  and  Edward,  had  inflicted  persecution  for  religion  upon 
others,  were  destined  in  the  next  reign  to  endure  what  they  had  inflicted.  But 
whatever  was  inflicted  was  inflicted  under  the  authority  of  the  state,  and  by  virtue 
of  power  emanating  from  the  crown ;  and  it  was  inflicted  upon  the  adherents  of 
either  religion  at  the  will  of  the  crown. 
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of  deprivation  was  passed  upon  him  by  the  commissioners.  His 
books  and  papers  were  seized ;  he  was  secluded  from  all  company, 
and  was  not  allowed  to  send  or  receive  any  letters  or  messages.1 
Tunstall  and  other  bishops  were  deprived  by  commissioners  of  the 
same  kind ;  which  prelates  were  all  again  restored  by  a  like  act  of 
power  in  the  reign  of  Philip  and  Mary,  by  a  sentence  of  commis- 
sioners appointed  to  review  the  process  and  condemnation  ;2  and 
the  sentence  was  justified  as  under  a  regular  proceeding  ex  officio. 

The  method  of  proceeding  in  the  bishop's  court  for  heresy  was, 
to  the  last  degree,  oppressive  and  insidious.  They  used  to  exhibit 
to  the  accused  person  certain  articles,  consisting  of  such  points  of 
faith  which  they  knew  he  had  his  doubts  about,  or  was  reputed  to 
deny ;  and  if  he  did  not  declare  his  assent  to  them,  there  was  an 
end  of  the  inquiry :  he  was  condemned  and  executed. 

There  were  two  executions  for  what  was  called  heresy  in  the 
reign  of  Edward  VI.     These  sufferers  were  anabaptists. 

1  Hume,  vol.  iv.,  345.  2  Ibid.,  375. 
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Queen  Mart  soon  overturned  everything  which  had  been  done  in 
the  former  reign  for  a  reformation  of  religion  (a) .  After  The  Caith6\ie 
an  act  repealing  all  new-created  treasons,  felonies,  and  religion  re- 
cases  of  praemunire,  and  another  to  establish  her  own  estabhshed- 
legitimacy,  and  declare  null  and  repealed  all  sentences,  orders,  and 

(a)  "  It  was  natural  that  Mary,  at  her  accession,  should  desire  to  restore  the  law  as  to 
religion  and  the  church  to  the  state  in  which  it  was  at  the  accession  of  Henry  VIII., 
hut  as  she  proceeded  only  with  the  authority  of  parliament,  she  was  at  first  compelled 
to  be  content  with  its  restoration  to  the  state  in  which  it  was  at  the  death  of  Henry. 
So  far  as  regarded  the  forms  of  faith  and  worship,  there  was  not  much  difficulty,  for 
Henry  had  left  the  Roman  Catholic  religion  the  religion  of  the  state  ;  the  new  for- 
mularies had  only  been  established  four  years,  and  they  were  regarded  as  innovations 
by  the  great  body  of  the  nation.  It  was  quite  otherwise  as  regarded  the  supremacy. 
Its  exercise  in  England  had  been  abolished  for  thirty  years.  The  existing.generation 
knew  no  more  of  the  pope,  his  pretensions,  or  his  authority,  than  what  they  had 
learned  from  his  adversaries.  His  usurpation  and  tyranny  had  been  the  favourite 
theme  of  the  preachers,  and  the  re-establishment  of  his  jurisdiction  had  always  been 
described  to  them  as  the  worst  evil  which  could  befall  them.  In  addition  to 
this,  it  was  said  and  believed,  that  the  restoration  of  ecclesiastical  property  was 
essentially  connected  with  the  recognition  of  the  papal  authority.  If  the  spoils  of 
the  church  had  been  at  first  confined  to  a  few  favourites  and  purchasers,  they  had 
now  become,  by  sales  and  bequests,  divided  and  subdivided  among  thousands,  and 
almost  every  family  of  opulence  in  the  kingdom  had  reason  to  deprecate  a  measure 
which,  according  to  the  general  opinion,  would  induce  the  compulsive  surrender 
of  the  whole  or  a  part  of  its  possessions  "  (Lingard,  vol.  v.,  c.  5).  As  instances  of 
this  also  might  be  mentioned  all  the  principal  men  in  the  country  and  those  who 
were  ministers  in  the  next  reign,  such  as  Russell,  Cecil,  Pembroke,  and  numerous 
others.  Sir  William  Cecil  had  been  made  rector  of  Wimbledon  in  Edward's  reign, 
and  resided  in  the  parsonage.  The  family  of  Russell  was  founded  upon  the  spoils  of 
the  monasteries.  So  of  nearly  every  family  found  among  the  supporters  of  the  new 
opinions ;  consequently  in  the  first  session  a  measure  to  repeal  all  the  laws  of  the  last 
reign  affecting  the  exercise  of  religion  as  it  stood  at  the  first  year  of  Henry  VIII.  was 
regarded  with  dislike  as  an  attempt  to  restore  the  papal  supremacy,  and  Mary,  in  a 
letter  to  Cardinal  Pole,  wrote  "  Plus  difficultatis  fit  circa  auctoritatem  sedis  apos- 
tolicse  quam  verse  religionis  cultum  "  (Quirini,  iv.,  119  ;  Ling.,  v.,  c.  5).  And  in  the 
next  session  an  act  affirming  the  marriage  of  Henry  and  Catharine,  and  repealing  all 
acts  which  sanctioned  the  divorce,  carefully  omitted  all  reference  to  the  papal  dis- 
pensation, and  therefore  passed  without  opposition,  though  in  effect  it  bastardised 
Elizabeth,  who,  it  is  very  remarkable,  never  ventured  to  propose  its  repeal.  The 
next  measure  also  was  carefully  so  framed  as  not  to  raise  the  question  of  the  papal 
supremacy,  and  it  merely  restored  religion  to  that  state  in  which  it  was  at  the, 
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laws  to  the  contrary,  an  act  was  passed,  stat.  1  Mary,  st.  2,  c.  2, 
repealing  all  the  under-mentioned  statutes,  being  all  that  were 

accession  of  Edward  and  at  the  close  of  the  reign  of  Henry  VIII.  The  reformed 
liturgy,  established  in  the  previous  reign,  was  now  declared  a  new  thing,  devised  by 
a  few  of  singular  opinions.  The  acts  establishing  the  Book  of  Common  Prayer  were 
repealed,  and  in  lieu  thereof  it  was  enjoined  that  such  forms  of  faith  and  worship 
should  be  restored  as  had  been  most  commonly  used  in  the  last  year  of  Henry  VIII. 
All  this  was  without  any  repeal  of  the  statutes  as  to  the  royal  supremacy,  but  it  was 
not  by  virtue  of  the  royal  supremacy  alone,  but  by  the  authority  of  statute.  It  was 
in  each  case  with  the  sanction  ofparliament,  and  within  the  compass  of  five  years.  It  is 
to  be  observed  that  Mary  was  in  this  difficulty :  that  not  herself  assuming,  but  on  the 
contrary  disclaiming,  the  spiritual  supremacy  which  had  been  asserted  by  her  predeces- 
sors, she  could  conscientiously,  not  by  an  exercise  of  that  supremacy,  attain  her  object, 
and,  indeed,  its  exercise  was  now  limited  and  restrained  by  the  statutes  of  the  last 
reign.  Constitutionally  and  conscientiously,  therefore,  she  was  obliged  to  proceed  by 
statute,  which  had  the  assent  of  the  bishops  as  well  as  of  the  lay  lords  and  commons 
in  parliament  assembled.  And  having  to  proceed  constitutionally  by  the  authority 
of  parliament,  she  was  obliged  to  proceed  in  accordance  with  the  will  and  the  mind 
of  parliament,  which,  for  the  reason  already  stated,  was  far  more  in  favour  of  the 
restoration  of  the  old  religion  in  its  forms  of  faith  and  worship  than  in  its  essential 
and  fundamental  tenet  of  the  spiritual  supremacy  of  Rome.  The  old  forms  of  faith 
and  worship  then  were  restored  by  statute.  The  change  was  sudden,  and  it  was 
natural  that  the  restoration  of  the  old  religion  should  cause  irritation  among  the 
partisans  of  the  new ;  and  this  is  the  key  to  that  which  forms  so  marked  a  feature  of 
this  reign,  though  it  was  really  no  more  so  of  this  than  of  those  which  preceded  or 
followed  it — the  executions  on  account  of  religion.  For  the  queen  at  first  was 
content  to  restore  the  old  religion,  and  passed  no  laws  to  force  it  upon  her  subjects. 
But  it  appears  from  history  and  from  the  statute-book,  that  violent  riots  were 
excited  by  the  partisans  of  the  new  opinions,  in  consequence  of  the  restoration  of  the 
old  religion.  Cranmer  himself,  the  late  archbishop,  published  a  violent  paper,  in 
which  he  denounced  the  mass,  which  he  himself  had  celebrated  all  through  the  reign 
of  Henry,  as  containing  horrible  blasphemies  (Strype's  Cranmer,  305) ;  and  naturally 
enough,  after  the  publication  of  such  an  exciting  manifesto,  riots  were  often  excited 
by  the  celebration  of  mass.  When  a  catholic  clergyman  preached  at  Paul's  Cross,  a 
dagger  was  flung  at  him,  and  there  was  such  a  violent  disturbance  that  he  had  to  fly 
for  his  life,  and  priests  were  violently  assaulted,  or  even  stabbed,  when  about  to 
celebrate  Catholic  worship  (Maitland's  History  of  the  Reformation).  The  Riot  Act  of 
Edward  VI.  was  in  consequence  revived,  and  it  was  extended  to  such  meetings  as 
should  have  for  their  object  to  change  by  force  the  existing  laws  in  matters  of 
religion  (1st  of  Mary,  a.  xii.)  Indeed,  actual  rebellion  broke  out,  and  though  it  was 
suppressed,  yet  at  a  later  period  of  the  reign  the  continuance  of  these  outrages  (of 
which  Strype  gives  instances)  provoked  the  recurrence  to  the  execution  of  the  law 
against  heresy.  In  the  meantime  the  queen  proceeded  with  her  design  to  restore 
the  religious  polity  of  the  kingdom  to  the  state  in  which  it  existed  at  the  time  of 
her  birth.  In  her  first  parliament  she  had  prudently  confined  her  efforts  to  the 
re-establishment  of  the  ancient  forms  of  worship.  In  the  next  she  proceeded 
to  the  recognition  of  the  papal  supremacy.  This,  however,  as  already  men- 
tioned, was  embarrassed  with  the  difficulty  about  church  property,  and  as  it  was 
only  by  an  act  of  papal  supremacy,  according  to  the  law  of  the  Roman  Catholic 
Church,  which  had  now  been  restored  by  the  repeal  of  the  statutes  of  Edward, 
that  the  alienations  of  church  property  could  have  been  authorised,  so  now  it  was 
only  by  an  act  of  that  supremacy  it  could  be  by  canon  law  legalised.  Yet  it  was 
necessary  that  it  should  be  legalised  before  parliament,  composed  chiefly  of  the  holders 
of  church  property,  could  be  brought  to  assent  to  the  restoration  of  the  papal  suprem- 
acy. Consequently  the  pontiff  issued  a  bull,  in  which  he  empowered  the  legate  to 
give  alien,  and  transfer  church  property  to  its  present  holders.  Then,  and  not  till 
then,  parliament  proceeded  to  pass  an  act  restoring  the  papal  supremacy,  by  repeal- 
ing every  statute  which  had  been  enacted  against  it.  From  this  it  followed  that  the 
papal  supremacy  was  restored  in  these  respects  :  first,  that  the  pope  was  acknowledged 
as  supreme  head  of  the  church,  with  power  to  correct  heresies,  errors,  and  abuses 
within  it ;  secondly,  that  it  was  acknowledged  that  to  him  pertained  the  confirmation  of 
election  of  bishops,  and  that  he  had  authority  to  grant  dispensations,  and  remove 
disabilities  arising  from  canon  law  ;  and,  lastly,  that  he  had  a  supreme  appellate  juris- 
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passed  in  her  brother's  reign  for  the  reformation  of  the  church ; 
namely,  stat.  1  Edward  VI.,  c.  1,  against  such  as  speak  unreverently 

diction  in  spiritual  and  ecclesiastical  cases.  But  this  restoration  of  the  papal  suprem- 
acy in  spiritual  matters  was  entirely  by  the  authority  of  parliament,  and  was  care- 
fully limited.  While  it  was  provided  that  all  papal  bulls,  dispensations,  and  privileges, 
not  containing  matters  prejudicial  to  the  royal  authority,  or  to  the  laws  of  the  realm, 
might  be  put  in  execution,  used,  and  alleged  in  all  courts,  it  was  also  provided  that 
nothing  in  the  act  should  impair  any  authority  or  prerogative  belonging  to  the  crown 
in  the  20th  year  of  Henry  VIII.  (the  year  in  which  the  statutes  passed  abolish- 
ing the  supremacy),  and  that  the  pope  should  have  and  exercise,  without  diminution 
or  enlargement,  the  same  authority  and  jurisdiction  which  he  might  then  have  law- 
fully exercised ;  so  that  the  effect  was  simply  to  restore  the  law  as  to  religion  to  the 
state  in  which  it  was  in  the  early  part  of  the  reign  of  Henry  VIII.,  and  as  it  had 
existed  for  centuries  before, — in  fact,  ever  since  the  foundation  of  the  monarchy. 
There  was  also  a  special  enactment  as  to  church  property,  that  although  the  legatine 
authority  had  taken  away  any  liability  of  parties  holding  it  to  impeachment  upon 
canon  law,  yet,  because  the  title  of  lands  and  hereditaments  within  the  realm  was 
grounded  on  the  laws  of  the  realm,  the  title  of  the  holders  was  confirmed.  Nothing 
could  more  clearly  draw  the  line  of  distinction  between  the  spiritual  and  the  tem- 
poral power,  between  the  province  of  ecclesiastical  law  and  the  domain  of  municipal 
law.  The  latter  alone  was  to  be  allowed  to  govern  the  titles  to  property,  and  what 
had  been  declared  by  law  to  be  so ;  the  former  could  only  regulate  matters  of  an 
ecclesiastical  nature.  This  was  the  distinction  which  had  been  drawn  from  the 
earliest  times  in  the  history  of  our  law,  and  was  now  restored.  The  church  was 
simply  replaced  in  the  position  in  which  it  was  at  the  accession  of  Henry,  and  the 
papal  supremacy  was  restored  only  in  spiritualty,  leaving  the  crown  still  sovereign 
and  supreme  in  the  temporalty.  The  ecclesiastical  power  therefore  had  no  power  to 
inflict  temporal  pains  and  penalties  for  any  cause,  and  had  no  power  to  inflict  such 
punishments  for  heresy.  That  power  could  only  be  derived  from  the  state  ;  and 
though  in  the  last  reign  it  was  held,  that  by  the  common  law  heresy  was  punishable 
as  a  crime,  and  punishable  by  death,  the  power  in  this  reign  was  not  exercised  with- 
out the  authority  of  parliament.  And  so  of  all  subsequent  measures  as  to  religion. 
A  subsequent  parliament,  composed  for  the  most  part  of  the  very  men  who,  in  the 
previous  reign,  had  established  Protestantism,  now  acquiesced  in  the  restoration  of 
the  Roman  Catholic  religion,  so  thoroughly  had  royal  tyranny  destroyed  honesty — 
so  entirely  had  subserviency  to  royalty  produced  hypocrisy  and  servility.  Both  Houses, 
says  Hume,  being  invited  by  the  papal  legate  to  reconcile  themselves  and  the  king- 
dom to  the  apostolic  see,  from  which  they  had  so  long  and  so  unhappily  divided,  voted 
an  address,  acknowledging  that  they  had  been  guilty  of  a  most  horrible  defection  from 
the  true  church,  professing  a  sincere  repentance  of  their  past  transgressions,  and  de- 
claring their  resolution  to  repeal  all  laws  enacted  in  prejudice  of  the  church  of  Rome 
(Hist.  Eng.,  vol.  iv.,  c.  xxxvi.)  There  was  indeed  one  remarkable  exception  which 
showed  the  insincerity  of  these  professions,  and  that  they  were  the  mere  result  of  servility 
to  royalty  ; — the  parliament  would  not  restore  the  church  property.  "  Notwithstand- 
ing," observes  the  historian,  "  the  extreme  zeal  of  those  times  for  and  against  popery, 
the  object  always  uppermost  with  the  nobility  and  gentry  was  their  money  and  estates ; 
they  were  not  brought  to  make  these  concessions  in  favour  of  Rome  till  they  had 
received  repeated  assurances  from  the  pope,  as  well  as  the  queen,  that  the  plunders 
which  they  had  made  on  the  ecclesiastics  should  never  be  inquired  into,  and  that  the 
abbey  and  church  lands  should  remain  with  their  present  possessors  "  (tteylin,  p.  41  ; 
Hume,  vol.  iv.,  c.  xxxvi.)  But  not  trusting  altogether  to  these  promises,  the  parlia- 
ment took  care,  in  the  law  itself  by  which  they  repealed  the  former  statutes  against  the 
pope's  authority  (I  and  2  Philip  and  Mary,  c.  viii.),  to  insert  a  clause  in  which,  besides 
bestowing  validity  on  all  marriages  celebrated  during  the  schism,  and  fixing  the  rights 
of  incumbents  to  their  benefices,  they  gave  security  to  the  possessors  of  church  lands, 
and  freed  them  from  all  danger  of  ecclesiastical  censures.  The  convocation  also,  in 
order  to  remove  apprehensions  on  that  head,  were  induced  to  present  a  petition  to  the 
same  purpose  (Heylim,  43  ;  1  and  2  Philip  and  Mary,  c.  viii.),  and  the  legate  ratified  all 
their  proceedings.  It  now  appeared  that  notwithstanding  the  efforts  of  the  queen, 
the  power  of  the  papacy  was  effectually  suppressed ;  for  though  the  jurisdiction  of 
the  ecclesiastics  was  for  the  present  restored,  their  property,  on  which  their  power 
much  depended,  was  irretrievably  lost  (Hume's  Hist.  Eng.,  vol.  iv.,  c.  xxxvi.)  The 
historian  adds,  "  The  parliament  having  secured  their  own  possessions,  were  more 
VOL.  III.  2k 
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of  the  body  and  blood  of  Christ ;  stat.  1  Edward  VI.,  c.  2,  relative 
to  the  election  of  bishops  ;  stat.  2  and  3  Edward  VI,  c.  1,  con- 
indifferent  with  regard  to  religion,  or  even  to  the  lives  of  their  fellow-citizens,  and 
they  renewed  the  old  sanguinary  laws  against  heresy,  which  had  been  rejected  in  the 
former  reign  ;  which  latter  observation,  however,  is  an  entire  error,  for,  as  has  been 
seen,  these  odious  laws  were  in  that  reign  re-enacted  against  Romanists.     However, 
parliament  and  the  council  now  directed  the  same  penal  lawB  against  Protestants,  not 
from  bigotry,  but  for  the  most  part  from  policy.    The  ministers  and.  the  prelates  of 
that  age  were,  with  scarcely  any  exception,  entirely  devoid  of  all  principle,  political 
or  religious.     Nothing  could  be  more  fallacious  than  to  ascribe  the  legislation  of  these 
times  to  principle  of  any  kind,  unless  it  was  that  of  the  despotism  of  royalty,  which, 
during  the  reign  of  Henry,  maintained  the  royal  supremacy  under  Mary,  upheld  the 
papal  Mary  herself,  while  restoring  the  papal  supremacy  in  name,  yet  upheld  the 
royal  supremacy  which  made  it  no  more  than  a  name.      "The  Marquis  of  Win- 
chester,"  says  Mackintosh,  "  who  had  served  Henry  VII.,   retained  office  under 
every  intermediate    government.       William     Herbert,    whom    Henry    VIII.    had 
enriched  by  a  grant  of  the   monastery  of   Wilton,   and  ennobled  by  the  title  o 
Earl  of  Pembroke,  had  with  open  arms  devoted  himself  to  every  sovereign.     Sir 
William  Petre  had  been   secretary  of  state  under  Henry  and  his  three    children, 
supporting    equally  governments    which    persecuted   Catholics    and   Protestants. 
It  is   evident  that  the  only  principle  (if  any  principle  at  all  was   regarded   by 
such  men)  was  the  principle  which  Henry  had  established  as  the  natural  result 
of  the  royal  supremacy,  that  it  was  the  prerogative  of  the  sovereign  to   dictate 
the  religion    of   his  subjects,  aad  to  persecute  those  who  did  not  adopt  it.     Re- 
ligious bigotry,  it  is  obvious,  could  not  have  been  the  motive  with  these  men ;  and 
it  should  be  kept  in  view  that,  notwithstanding  the  bigotry  of  the  sovereign,  it  could 
not  have  been  done  without  their  concurrence.     The  law  required  to  be  altered,  and 
fresh  legal  powers  created  and  conferred.     "  As  the  bishops'  court  appeared  not  to 
be  invested  with  sufficient  power,  a  commission  was  appointed,  by  authority  of  the 
queen's  prerogative,  more  effectually  to  extirpate  heresy"  {Hume's  Hist.,  vol.  iv.,  o. 
xxxvii.)     The  bishops  had  no  power  or  authority  to  do  these  things,  neither  had 
they  sufficient  power  in  the  council  to  carry  out  their  own  will.     Gardiner  was  there, 
but  he  was  opposed  by  Pole,  the  papal  legate ;  and  the  greater  influence  of  the  church 
was  brought  to  bear  against  the  insane  and  infernal  policy  pursued.     The  see  of  Rome 
saw  its  insanity  and  foresaw  its  fatal  effects,  and  pointed  out  its  consequences  and 
warned  against  it,  unhappily  in  vain.     It  was  not,  therefore,  the  policy  of  the  church, 
but  of  the  crown,  and  not  merely  of  the  crown,  but  of  the  state.     It  was  the  act  of 
the  crown,  with  the  authority  of  parliament  and  the  assent  of  the  council.     The 
effect,  as  any  one  could  foresee,  would  be  to  render  the  Catholic  religion  odious  for 
centuries .     "  Every  martyrdom,"  says  Hume,  "  was  equivalent  to  a  hundred  sermons 
against  popery,  and  men  either  avoided  the  horrid  spectacles,  or  returned  from  them 
full  of  a  violent  though  secret  indignation"  (Hist.  Eng.,  vol.  iv.,  c.  xxxvii.)     And  it 
was  the  council  who  kept  pressing  on  these  dreadful  and  abominable  persecutions. 
Repeated  orders  were  sent  from  the  council  to  quicken  the  diligence  of  the  magis- 
trates in  searching  out  heretics, — the  council,  composed  almost  entirely  of  laymen 
and  largely  of  Protestants ;  and  in  some  places  the  gentry  were  constrained  to  coun- 
tenance by  their  presence  those  barbarous  executions  (Ibid.)  ;  in  some  places,  i.e., 
when  they  did  not  attend  voluntarily  for  the  purpose,  as  they  did  when  they  were 
holders  of  church  lands.     When  they  were  not,  they  required  those  quickening  letters 
from  the  council,  composed  of  men  who  were  promoters.     The  key  to  the  legal  history 
of  this  and  the  subsequent  reigns  is  the  question  of  church  property.     It  appears 
from  the  statutes  of  Henry  VIII.,  and  from  the  cases  in  the  law  reports  of  the 
time,  that  the  confiscated  lands  of  the  church  had  been  let  out  on  long  leases,  or 
otherwise  disposed  of,  to  laymen,  who  of  course  were  interested  in  the  preservation 
of  property  in  which  their  money  was  invested.     On  the  other  hand,  it  was,  as  Sir 
James  Mackintosh  observes  in  his  History,  difficult  to  reconcile  the  pope  to  the  con- 
dition most  essential  to  the  peace  of  the  papacy  with  England,  that  of  security  to  the 
possessors  of  abbey  lands.     At  last,  as  an  expedient  for  reconciling  the  unquiet  minds 
of  dishonest  possessors  to  the  indelible  claims  of  the  church  on  her  ancient  property, 
powers  were  given  by  the  pope  to  the  legate  to  remove  all  danger  or  trouble  which 
by  canons  or  ecclesiastical  decrees  might  touch  the  possession  of  such  goods  (G.  S. 
Statutes  of  the  Realm;  1  and  2  Philip  and  Mary).  "  This  form,"  says  Sir  J.  Mackintosh, 
"  was  adopted,  and  it  seems  to  have  been  sufficient,  according  to  the  doctrines  of  all 
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cerning  uniformity  of  service  and  administration  of  the  sacraments  ; 
stat.  2  and  3  Edward  VI.,  c.  21,  made  to  take  away  all  positive 

reasonable  Soman  Catholics,  since  it  left  all  questions  which  directly  concerned  pro- 
perty to  the  municipal  law  and  the  lay  tribunals  "  (Hist.  Eng.,  vol.  i.)  But  it  proved 
insufficient  for  all  that.  For  in  the  course  of  a  single  year  after  the  reconciliation  to 
Rpme,  doubts  arose  in  men's  minds.  "  The  alarm  of  the  nobility,"  says  Sir  J. 
Mackintosh,  "for  their  large  share  in  the  plunder  of  the  church,  was  excited  by 
causes  of  a  very  different  and  much  more  ignoble  nature.  The  pope,  who  had 
received  the  English  ambassadors,  thought  it  necessary  to  expostulate  with  them  in 
private  on  the  detention  of  the  goods  of  the  church.  .  .  ,  True,  he  had  remitted 
all  ecclesiastical  censures  respecting  the  property  of  the  church  in  England,  but  he 
could  not  wash  out  the  indelible  stain  of  rapine.  From  the  penalties  of  the  canon 
law  he  had  released  the  holders  of  church  lands,  but  he  could  not  release  them  from 
being  answerable  to  God  for  a  breach  of  the  eternal  and  immutable  laws  of  justice." 
And  the  historian  admits  that  there  was  some  colour  of  truth  in  this  reasoning, 
on  the  important  distinction  between  what  is  illegal  and  immoral.  The  queen  her- 
self, he  goes  on  to  state,  was  not  slow  in  listening  to  the  councils  of  the  supreme 
pastor ;  and  she  restored  that  portion  of  the  confiscated  property  which  still  remained 
in  the  hands  of  the  crown.  But  if  we  may  believe  Pallavincio,  "  she  deemed  it  ad- 
vantageous to  use  condescension  to  private  individuals,  who  held  the  greater  part 
of  the  usurpations,  lest  she  might  enrol  the  numerous  usurpers  of  abbey  lands  under 
the  standard  of  an  ill-suppressed  heresy"  (Card.  Pattav.,  lib.  xiii.,  c.  xiii.)  At  all 
events,  the  question  was  raised  and  mooted,  and  men's  minds  had  been  disturbed  by 
it  from  the  time  the  reconciliation  with  Rome  was  proposed,  upon  the  accession  of 
the  sovereign  to  the  throne.  And  there  is  too  much  reason  to  believe  that  it  had  an 
influence  upon  the  dreadful  persecutions  which  ensued;  for  the  orders  emanated 
from  the  council,  not  from  the  prelates.  "  The  privy  council,"  says  Sir  James 
Mackintosh,  "  wrote  letters  to  the  nobility  and  gentry,  desiring  their  attendance  at 
the  burnings,  and  thanked  those  who  went  without  being  asked ;"  whence  it  appears 
that  the  laity  of  the  wealthier  classes — those  among  whom  were  the  possessors  of 
church  lands — were  the  promoters  of  these  persecutions.  It  is  plain  that  the  prelates 
were  not.  For  Sir  J.  Mackintosh  states  that,  "  of  fourteen  bishoprics,  the  Catholic 
prelates  used  their  influence  so  successfully  as  altogether  to  prevent  bloodshed  in 
nine,  and  to  reduce  it  within  limits  in  the  remaining  five.  Justice  to  Gardiner" 
(the  chancellor)  "requires  it  to  be  mentioned  that  his  diocese  was  of  the  bloodless 
class  "  (Hist.  Eng.,  vol.  ii.)  And  the  historian  truly  states  that  the  attendants  on 
these  scenes  of  more  than  heathen  cruelties  were  originally  composed  of  the  worst 
men  of  the  country  (Ibid.)  It  is  obvious,  however,  from  the  extracts  he  cites, 
that  ihey  were  men  of  property ;  and  there  can  be  no  reason  to  doubt,  from  the 
wide  division  and  diffusion  of  the  confiscated  lands,  that  many  of  them  were 
holders  of  church  property,  and  of  course  would  eagerly  promote  any  proceedings 
which  should  tend  to  prevent  a  permanent  reconciliation  with  Rome  or  cause  a 
reaction  in  favour  of  separation.  Beyond  all  doubt  these  cruelties  had  that  effect, 
and  in  the  next  reign  resulted  in  feelings  of  animosity  to  Rome,  which  became 
almost  engrained  in  the  national  character,  and  has  survived  even  to  our  own  times. 
It  is  an  undoubted  fact  that  the  council  sent  circular  letters  to  the  magistrates,  direct- 
ing them  to  apprehend  the  propagators  of  seditious  reports,  the  preachers  of  erroneous 
doctrines,  the  procurers  of  secret  meetings ;  to  try  those  charged  with  civil  offences, 
and  to  deliver  those  accused  of  heresy  to  the  ordinary,  to  be  dealt  with  according  to 
the  laws  in  that  behalf  (Burnet,  ii.,  283  ;  Strype,  iii.,  213).  The  bishops,  however, 
were  so  reluctant  to  move  in  the  matter,  that  a  reprimand  was  sent  to  the  Bishop  of 
London  from  the  council  (Fox,  ii.,  208  ;  Strype,  iii.,  217  ;  Burnet,  ii.,  285).  And  the 
persons  he  was  thus  compelled  to  try  by  the  law  as  it  stood  were  sent  to  him  by  the 
council,  or  commissioners  appointed  by  the  council.  He  complained,  indeed,  of  the 
duty  thus  forced  upon  him  (Fox,  iii.,  462).  So  that  it  is  plain,  as  a  matter  of  simple 
historical  truth,  that  these  persecutions  were  really  the  acts  of  laymen,  not  of  church- 
men, the  results  of  policy  rather  than  of  bigotry,  the  fruits  of  arbitrary  power  and 
bad  legislation  far  more  than  religious  zeal  or  spiritual  tyranny.  The  prelates  at  that 
time  were  thorough  sticklers  for  the  royal  supremacy.  Gardiner  and  all  of  them 
had  supported  it  under  Henry,  and  adhered  to  it  now.  The  new  statute  re-establish- 
ing the  papal  supremacy  restored  it,  with  the  old  restrictions  and  exceptions  as  to  the 
royal  prerogative,  and  even  with  these  qualifications  the  Bishop  of  London  voted 
against  it,  and  there  were  two  clauses  introduced  in  the  commons  as  to  church  pro- 
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laws  against  the  marriage  of  priests ;  stat.  3  and  4  Edward  VI..  c. 
10,  made  for  the  abolishing  of  divers  books  and  images  ;  stat.  3  and 
4  Edward  VI,  c.  12,  made  for  the  ordering  of  ecclesiastical  ministers ; 
stat.  5  and  6  Edward  VI.,  c.  1,  made  for  the  uniformity  of  common 
prayer  and  administration  of  the  sacraments  ;  stat.  5  and  6  Edward 
VI,  c.  3,  made  for  the  keeping  of  holy-days  and  fasting- days;  and 
stat.  5  and  6  Edward  VI,  c.  12,  touching  the  marriage  of  priests, 
and  legitimating  their  children  ;  and  it  was  moreover  enacted,  that 
all  such  divine  service  and  administration  of  sacraments  as  were 
most  commonly  used  in  England  in  the  last  year  of  Henry  VIII 
should  be  used  through  the  realm,  and  no  other. 

Thus  was  the  national  worship  brought  back  to  the  state  it  was 
in  at  the  death  of  Henry  VIII ;  and  that  it  might  be  performed 
without  disturbance  or  impediment,  it  was  enacted  by  stat.  1  Mary 
st.  2,  c.  3,  that  any  person  who  by  word  or  deed  should  maliciously 
molest  any  preacher,  authorised  to  preach,  in  his  sermon,  preaching, 
or  collation  ;  or  should  maliciously  disturb  any  lawful  priest,  pre- 

prop^rty — the  one  to  guard  against  its  re-acquisition, — the  other,  against  its  restitu- 
tion. It  is,  therefore,  clear,  that  the  church  was  only  restored  as  it  had  existed  under 
Henry,  and  that  it  was  still  the  spirit  rather  of  royal  tyranny  and  arbitrary  power 
which  was  paramount,  not  the  power  of  the  church,  or  spiritual  supremacy.  The 
power  to  punish  heretics  was  not  exercised  without  the  authority  of  parliament,  and 
was  conferred  by  statute.  And  the  manner  in  which  it  was  conferred  supports  the 
view  already  suggested,  that  in  those  of  the  promoters  of  the  measure  who  were 
honest  it  was  not  intended  as  a  policy  of  persecution,  but  of  repression,  and  was  pro- 
voked by  the  violent  and  seditious  attempts  to  resist  the  restoration  of  the  old  re- 
ligion. For  the  course  taken  was  by  revival  of  the  statutes  against  the  "  Lollards,"  or 
levellers,  of  the  previous  century,  statutes  which  most  certainly  had  been  passed  in 
consequence  of  their  supposed  tenets  not  only  being  hostile  to  the  established  church, 
but  enforced  by  dangerous  agitation  and  actual  sedition.  It  is  simply  a  matter  of 
fact  that  this  statute  law  was  not  revived  until  it  was  found  that  all  over  the  country 
the  restoration  of  the  old  religion  was  resisted  with  force  and  violence,  until  riots 
were  raised,  and  priests  were  actually  stabbed  or  shot  at  when  about  to  celebrate  the 
Catholic  worship.  It  is  also  a  fact  that  the  course  taken  was  in  entire  accordance 
with  the  precedents  established  in  the  previous  reign,  and  in  pursuance  of  the  policy 
then,  as  well  as  now,  approved.  For  in  the  last  reign  a  statute  passed  making  the 
maintenance  of  the  papal  supremacy  high  treason.  And  Edward  VI.,  under  the  in- 
fluence of  Cranmer  and  Ridley,  had  issued  commissions,  in  which  he  declared  that,  as 
Moses  put  blasphemers  to  death,  so  it  was  his  duty,  as  a  Christian  prince,  to  eradicate 
heresy  {Bymer,  xv.,  182,  250).  And  so,  in  the  next  reign,  Elizabeth  issued  com- 
missions for  burning  of  heretics  (Ibid.,  xv.,  740).  So  that  the  execution  of  heretics 
was  only  in  pursuance  of  the  established  policy  of  the  age,  and  was  not  pursued  in 
this  reign  until  it  had  been  sanctioned  by  the  authority  of  parliament.  Neither  was 
it  ever  proposed  by  the  church,  or  by  the  ecclesiastics;  on  the  contrary,  the  bishops, 
as  a  body,  were  against  it,  and  were  so  opposed  to  it  that,  even  after  the  law  passed, 
they  required  to  be  urged  on  to  it  by  the  council  to  put  it  in  execution,  and  even 
then,  in  spite  of  all  the  urgency  of  the  council,  avoided  putting  it  in  execution  in 
nine  out  of  the  fourteen  dioceses.  It  was  a  lay  policy,  not  an  ecclesiastical  policy ; 
it  was  by  virtue  of  a  law  passed  by  the  lay  power  of  the  state,  and  put  in  execution 
by  those  powers.  Whether  those  who  urged  it  were  actuated  by  crafty  policy  or  honest 
bigotry,  or  whether,  as  is  most  probable,  some  were  actuated  by  one  class  of  motives, 
and  some  by  others,  it  was  a  lay  measure,  put  in  force  entirely  by  laymen— that  is,  at 
the  urgent  instance,  and  under  the  constant  direction  of  laymen ;  and  it  was  in  pur- 
suance of  the  same  system  which  was  pursued  in  the  previous  reign,  and  was  to  be 
pursued  in  the  next.  It  was  in  pursuance  of  the  same  system  of  government  as  that 
which  dictated  the  Riot  Act  of  Edward  VI.,  and  which  dictated  a  similar  act  in  this 
reign  to  repress  the  riots  occasioned  by  these  sudden  changes  in  religion. 
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paring  or  celebrating  the  mass,  or  other  such  service,  sacraments, 
or  sacramentals,  as  were  most  commonly  used  in  the  last  year  of 
Henry  VIII.,  or  spoil  or  deface  the  sacrament  commonly  called  the 
sacrament  of  the  altar,  or  the  pix,  or  canopy  where  the  sacrament 
was ;  or  break  any  altar,  crucifix,  or  cross,  in  any  church,  chapel, 
or  churchyard ;  such  offender  should  be  taken  before  one  justice, 
who,  if  he  thought  fit,  was  to  commit  him  to  custody ;  and  within 
six  days  the  same  justice,  with  another,  was  to  examine  him ;  and 
if  he  was  convicted  by  two  witnesses,  or  his  own  confession,  they 
were  to  commit  him  for  three  months,  and  further  to  the  next 
quarter-sessions ;  when,  if  he  did  not  repent,  he  was  to  be  again 
committed  till  he  became  reconciled  and  penitent.  If  such  offenders 
were  not  immediately  taken,  the  parish  was  to  forfeit  £5,  to  be  levied 
as  in  cases  of  hue  and  cry  by  the  statute  of  Winchester,  and  stat. 
3  Henry  VII.,  c.  1.  Notwithstanding  this  statute,  the  ordinary 
might  punish  these  offences  by  ecclesiastical  censures,  so  as  none 
were  punished  twice.  The  penal  provisions  of  this  act  are  much 
stricter  than  any  the  Eeformers  had  made  in  the  former  reign,  to 
secure  their  establishment,  in  matters  of  the  like  kind. 

Severer  methods  were  now  preparing  for  the  correction  of  those 
who  did  not  conform  to  the  religion  of.  the  court.  By  stat.  1  and  2 
Philip  and  Mary,  c.  6,  there  is  a  revivor  of  stat.  5  Kichard  II.,  st. 
ii.,  c.  5,  concerning  arresting  of  heretical  preachers ;  of  stat.  2 
Henry  IV,  c.  15,  touching  repressing  of  heresies,  and  punishment 
of  heretics;  and  of  stat..  2  Henry  V  c.  7,  concerning  papai  authority 
the  enormity  of  heresy  and  Lollardy,  and  the  suppres-  re-established. 
sion  thereof.  After  these  three  penal  laws  were  revived  against 
heresy,  there  follows  a  very  long  act  of  parliament,  containing  a 
history  almost  of  the  return  of  the  nation  into  the  bosom  of  the 
Eomish  church  :  and  the  complete  re-establishment  of  the  pope's 
authority  here,  as  it  had  been  in  the  twentieth  year  of  Henry  VIII., 
before  the  innovations  begun  in  that  king's  reign. 

This  is  stat.  1  and  2  Philip  and  Mary,  c.  8.  It  opens  by  stating, 
that  "  much  false  and  erroneous  doctrine  had  been  taught,  and 
spread  abroad  here  since  the  twentieth  year  of  Henry  VIII. ,  so 
that  as  well  the  spiritualty  as  the  temporalty  had  swerved  from  the 
obedience  to  the  see  apostolic,  and  declined  from  the  unity  of 
Christ's  church,  and  so  continued  until  her  Majesty  was  first  raised 
up"  by  God  to  the  throne,  and  then  married  to  the  king  ;  to  whom 
(as  unto  persons  undefiled,  and  by  God's  goodness  preserved  from 
the  common  infection)  and  to  the  whole  realm,  the  apostolic  see 
had  sent  the  Lord  Cardinal  Pole,  legate  de  latere,  to  call  them  home 
again  into  the  right  way,  from  whence  they  had  a  long  while 
wandered ;  that  they,  seeing  their  errors,  had  acknowledged  them 
(which  the  two  Houses  did  upon  their  knees)1  to  that  most  reverend 
father,  and  by  him  were  received,  at  the  intercession  of  the  king 
and  queen,  into  the  unity  and  bosom  of  the  church  ;  and  that  they 

1  Burn.  Kef.  vol.  ii.,  27. 
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then  made  an  humble  submission  and  promise,  for  a  declaration  of 
their  repentance,  to  repeal  such  acts  as  had  been  made  since  the 
twentieth  year  of  Henry  VIII.  against  the  supremacy  of  the  pope." 
Then  follows  the  supplication  of  the  two  houses  to  the  king  and 
queen  for  them  to  intercede  with  the  cardinal  to  obtain  from  the 
pope  a  remission  of  all  censures  and  sentences  which  they  had  in- 
curred by  the  laws  of  the  church,  and  to  be  received  into  the  church ; 
all  which  having  been  performed,  they  now  proceeded  in  this  statute 
to  accomplish  their  promise,  and  repeal  all  laws  made  against  the 
supremacy  of  the  see  of  Home. 

The  first  repeal  was  of  that  part  of  stat.  21  Henry  VIII.,  c.  13, 
made  against  licences  and  dispensations  from  Home  for  pluralities 
and  non-residence  ;  then  the  whole  of  stat;  23  Henry  VIII.,  c.  9, 
against  citing  out  of  the  diocese  where  a  person  dwells,  except  in 
certain  cases ;  stat.  24  Henry  VIII.,  c.  12,  that  appeals  in  such 
cases  as  had  been  used  to  be  pursued  to  the  see  of  Eome,  should 
not  be  had  or  used  within  the  realm;  stat.  25  Henry  VIII.,  c.  19, 
called  the  submission  of  the  clergy  ;  stat.  25  Henry  VIII.,  c.  20, 
for  non-payment  of  first-fruits  to  the  see  of  Eome,  and  consecration 
of  bishops  within  the  realm ;  stat.  25  Henry  VIII.,  c.  21,  concern- 
ing exonerating  the  king's  subjects  from  exactions  and  impositions 
before  that  time  paid  to  the  see  of  Kome ;  and  for  having  licences 
and  dispensations  within  the  realm,  without  suing  further  for  them. 
All  these  statutes  are  totally  repealed :  as  was  stat.  26  Henry  VIII., 
c.  1,  concerning  the  king's  highness  being  supreme  head  of  the 
Church  of  England,  and  to  have  authority  to  reform  and  redress  all 
errors,  heresies,  and  abuses  in  it ;  stat.  26  Henry  VIII.,  c.  14,  for 
the  nomination  and  consecration  of  suffragans ;   stat.  27  Henry 
VIII.,  c.  15,  empowering  the  king  to  name  thirty-two  persons, 
clergy  and  lay,  for  the  making  of  ecclesiastical  laws;  stat.  28  Henry 
VIII.,  c.  10,  for  extinguishing  the  authority  of  the  see  of  Eome : 
stat.  28  Henry  VIII.,  c.  16,  for  the  ease  of  such  as  had  obtained 
pretended  licences  and  dispensations  from  the  see  of  Eome ;  all 
that  part  of  stat.  28  Henry  VIII.,  c.  7,  which  concerns  a  prohibition 
to  marry  within  the  degrees  mentioned  in  the  act ;  stat.  31  Henry 
VIII.,  c.  9,  authorising  the  king  to  make  bishops  by  his  letters- 
patent  ;  stat.  32  Henry  VIII.,  c.  38,  concerning  pre-contracts  and 
degrees  of  consanguinity  ;  stat.  35  Henry  VIII. ,  c.  3,  for  the  rati- 
fication of  the  king's  stile  ;  such  part  of  stat.  35  Henry  VIII.,  c.  1, 
as  concerned  the  oath  against  the  supremacy  ;  and  all  oaths  there- 
upon had,  made,  and  given,  were  declared  to  be  utterly  void  and 
repealed;  stat.  37  Henry  VIII.,  c.  17,  that  doctors  of  the  civil  law, 
being  married,  might  exercise  ecclesiastical  jurisdiction ;  that  part 
of  stat.  1  Edward  VI.,  c.  12,  sect.  7,  which  punishes  those  who 
deny  the  king's  supremacy.     That  clause  and  all  other  clauses  in 
that  act  contrary  to  the  supremacy  of  the  pope,  and  all  other  acts 
of  parliament  made  since  the  twentieth  of  Henry  VIII.,  against 
the  supreme  authority  of  the  pope's  holiness,  are  generally  repealed. 
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But  lest  the  repeal  of  these  laws,  and  the  admission  of  papal 
authority  in  all  its  plenitude,  without  any  saving  for  such  establish- 
ments and  accidents  which  had  been  produced  of  late  years,  should 
bring  the  property  and  condition  of  many  into  great  hazard,  and 
introduce  the  extremest  confusion,  it  was  necessary  to  go  further ; 
and  the  parliament  made  another  supplication  to  their  majesties 
to  intercede  with  the  cardinal,  that  the  following  points  should  be 
settled  by  the  pope's  authority,  that  all  occasions,  say  they,1  of  con- 
tention, grudge,  suspicion,  and  trouble,  may  be  taken  away : — 1st, 
that  all  bishoprics,  cathedrals,  or  colleges,  now  established,  might 
be  confirmed ;  2d,  that  marriages  made  within  such  degrees  as 
were  not  contrary  to  the  law  of  God  might  be  confirmed,  and  the 
issue  declared  legitimate ;  3d,  that  institutions  into  benefices,  and, 
4th,  all  judicial  process,  might  be  confirmed  ;  and  lastly,  that  all 
settlements  of  land  of  bishoprics,  monasteries,  or  other  religious 
houses,  might  continue  as  they  were,  without  any  trouble  from 
ecclesiastical  censures  or  the  laws. 

A  supplication  likewise  from  the  clergy2  prayed  that  the  lands 
and  goods  of  the  clergy  might  remain  as  they  were.  The  cardinal 
made  a  dispensation  as  to  all  these  particulars,3  and  granted  them 
fully ;  which  dispensation  was  now  ratified  in  every  point  by  the 
parliament.  It  is,  however,  in  addition  to  this,  enacted,4  that  all 
persons  and  bodies  corporate,  as  well  as  the  crown,  shall  enjoy  all 
the  possessions  alluded  to,  as  they  were  entitled  to  enjoy  them  before 
the  first  day  of  that  parliament ;  and  all  assurances  of  land  by 
Henry  VIII.  and  Edward  VI.  are  confirmed.  But  to  encourage  a 
renewal  of  like  monastic  institutions,  it  was  enacted,  that  persons 
seised  in  fee  might  give  lands  to  spiritual  corporations  without 
licence  of  mortmain  or  writ  of  ad  quod  damnum,  notwithstanding 
the  statutes  of  mortmain;5  with  reserve  of  a  tenure  in  frank- 
almoigne,  or  a  tenure  by  divine  service,  notwitstanding  the  statute 
of  quia  emptores :  this  licence  to  alien  in  mortmain  to  continue 
only  for  twenty  years. 

In  fine,  it  was  declared  that  the  see  of  Rome  was  to  have  and 
enjoy  such  authority,  pre-eminence,  and  jurisdiction,  as  his  holiness 
did  or  might  exercise  by  his  supremacy  (and  the  bishops  such 
ecclesiastical  jurisdiction)  before  the  20th  year  of  Henry  VIII. 
In  this  manner  was  the  Boman  Catholic  religion  and  the  papal 
authority  again  established  by  law. 

Having  so  far  considered  such  statutes  as  effected  alterations  in 
religion,  we  shall  now  mention  a  remarkable  one  respecting  the 
regal  state,  and  then  proceed  to  those  concerning  persons  and 
private  property,  and  the  administration  of  justice. 

The  stat.  1  Mary,  sect.   3,  c.  1,  sets  forth,  that  because  the 
statutes  of  the  realm  attributed  all  prerogatives  and  The  royal 
pre-eminence  to  the  name  of  king,  together  with  the  authority  of 
punishment  and  correction  of  offenders  ;  therefore  some   a  queen- 

i  Sect.  25.  2  Ibid.  31.  3  Ibid.  32.  *  Ibid.  36.  5  Ibid.  51. 
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malicious  and  ignorant  persons  had  pretended  to  think  that  the; 
queen  could  not  take  the  benefit  and  privilege  of  them :  it  then 
proceeds  to  make  a  declaration  of  the  law  on  this  point,  and  enacts, 
that  the  law  of  this  realm  is,  that  the  kingly  or  regal  office,  with 
all  its  dignity,  prerogative,  and  power,  being  invested  either  in 
male  or  female,  ought  to  be  as  fully  deemed  and  taken  in  the  one 
as  in  the  other;  and  whatever  the  law  has  appointed  the  king  to 
have  or  do,  the  same  the  queen  may  enjoy  and  exercise  without 
doubt  or  question. 

When  the  speaker  of  the  House  of  Commons  brought  in  this  bill, 
many  wondered  what  could  be  the  intention  of  such  a  law  on  a 
matter  which  seemed  to  be  without  dispute.  The  secret  design  of 
this  act  was  afterwards  related  by  Fleetwood,  the  recorder  of 
London,  to  Lord  Leicester,  from  whose  minutes  of  the  story  a 
learned  prelate  has  made  it  public.1  The  bill,  as  first  brought  in, 
declared  also  that  the  queen  had  as  much  authority  as  any  other  of 
her  progenitors.  It  was  objected  to  this,  that  she  was  thereby 
declared  to  have  as  much  authority  as  William  the  Conqueror, 
and  might,  like  him,  seize  all  the  lands  of  Englishmen,  and  give 
them  to  strangers :  this  suggestion,  together  with  the  jealousy  then 
entertained  of  the  Spanish  match,  induced  the  house  to  go  into  a 
committee,  where  the  bill  was  at  length  qualified,  and  made  to 
speak  the  language  above  mentioned. 

But  the  orginal  motive  for  the  act  was  this :  a  book  had  been 
presented  to  the  queen  by  the  imperial  ambassador,  in  which  were 
sketched  the  outlines  of  a  plan  of  government  for  the  queen  to 
adopt.  She  was  to  take  advantage  of  the  notion  that  all  limita- 
tions by  statute  on  the  regal  power  regarded  kings,  and  not  queens, 
of  England ;  she  was  to  declare  herself  a  conqueror ;  or,  that  she 
succeeded  by  the  common  law,  and  not  by  statute,  which  could  not, 
upon  the  above-mentioned  principle,  bind  her  ;  and  thus  she  was 
to  be  at  liberty  to  establish  religion  and  government  as  she  pleased. 
It  is  said  that  the  queen,  very  much  to  her  honour,  expressed  a 
dislike  of  this  bold  performance,  and  thought  the  design  contrary 
to  her  coronation  oath ;  and  having  communicated  it  to  Gardiner, 
in  the  ambassador's  presence,  committed  it  to  the  flames,  with 
some  rebuke  of  his  excellency  for  presuming  to  tempt  her  with 
such  projects.  Gardiner  was  alarmed  at  this  bold  beginning  of 
the  Spanish  influence  :  and  to  prevent  such  designs  for  the  future, 
he  drew  this  act,  in  which,  though  he  seemed  to  intend  an  advan- 
tage to  the  queen,  by  putting  her  title  beyond  dispute ;  yet  he 
really  meant  that  she  should  be  restrained  by  all  those  laws  to 
which  the  former  kings  of  England  had  consented. 

We  have  not  had  occasion  to  speak  of  any  parliamentary  pro- 
vision on  the  article  of  purveyance  since  the  time  of  Edward  III.2 
The  only  object  had  since  been,  to  procure  a  due  and  regular 
execution  of  those  acts,  without  making  any  new  ones.3    As  a 

1  Burn.  Kef.,  vol.  ii.,  258.  5  Vide  ante;  vol.  ii.  3  jh^ 
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popular  measure,  in  the  reign  of  Edward  VI.,  the  operation  of  pur- 
veyance was  suspended  for  three  years,  except  for  barges,  ships, 
carts,  and  things  necessary  for  carriages :  it  was  provided,  that  for 
post-horses  a  penny  a  mile  should  be  paid ;  for  carts  fourpence,  if 
for  the  household ;  if  for  the  wars,  threepence.1  This  act,  how- 
ever, had  no  long  continuance :  but  in  the  next  reign  some  regula- 
tions of  a  permanent  nature  were  made  on  this  head.  It  was 
ordained  by  stat.  2  and  3  Philip  and  Mary,  c.  6,  that  no  commis- 
sions of  purveyance  should  be  for  any  more  than  six  months :  they 
were  to  contain  the  counties  within  which  the  purveyance  was  to 
be  made,  and  opposite  each  county  blanks,  where  were  to  be 
written  the  things  to  be  purveyed  in  each,  with  their  several  prices, 
and  the  name  subscribed  of  the  constables  who  were  employed 
to  procure  them,  and  were  privy  to  their  delivery  ;  a  docquet  of 
which,  subscribed  by  the  commissioner  of  purveyance,  was  to  be 
lodged  with  the  several  constables  upon  the  delivery ;  who  were  to 
give  it  to  the  justices  of  the  place ;  and  they  were  to  certify  the 
contents  of  such  docquets  to  the  stewards  of  the  household.  All 
former  statutes  against  purveyors  and  takers  were  thereby  extended 
to  their  undertakers,  deputies,  and  servants ;  and  all  commissions 
for  purveyance  were  henceforward  to  be  in  the  English  language. 
By  another  chapter  of  the  same  statute,2  it  was  ordained,  in  con- 
formity with  an  ancient  privilege  of  the  two  universities,  that  there 
should  be  no  purveyance  within  five  miles  of  Oxford  or  Cambridge 
except  when  the  king  or  queen  came  there. 

We  have  seen  the  state  of  our  criminal  law  at  the  time  of  Queen 
Mary's  accession,  when  a  statute  was  made  similar  toE  alof  trea. 
that  passed  at  the  beginning  of  Edward  VI.'s  reign,  to  son,  felony,  and 
abolish  all  new-created  treasons  and  felonies,  though  Pr8emumre- 
the  repealing  act  of  Edward  VI.  and  the  mildness  of  that  reign 
had  left  very  little  occasion  for  such  a  statute.  However  such  a 
beginning  had  some  small  effect  in  conciliating  the  mind  of  the 
nation  to  her  government  till  another  spirit  could  with  more  safety 
discover  itself.  The  preamble  of  the  act,  in  stating  a  reason  for 
it,  seems  to  glance  at  the  5  and  6  Edward  VI.,  c.  11  :  for  it  says, 
that  many  honourable  and  noble  persons  have  of  late,  for  words 
only,  without  other  opinion,  fact,  or  deed,  suffered  shameful  death 
not  accustomed  to  nobles,  to  remove  the  occasion  of  which  in 
future  the  queen  was  pleased  that  no  act,  deed,  or  offence,  being 
made  treason,  petit-treason,  or  otherwise,  shall  be  so  deemed,  but 
only  sueh  as  is  so  declared  by  stat.  25  Edward  III.  And  again, 
that  all  offences  made  felony  (not  being  felony  before)  or  appointed 
to  be  within  the  case  of  praemunire,  by  any  act  made  since  the 
first  day  of  Henry  VIII. 's  reign,  shall  be  repealed  and  void. 

Thus  was  the  description  of  treason  once  more  reduced  to  the 
words  of  the  statute  of  Edward  III.,  and  the  few  felonies  made  in 
the  last  reign  were  abolished.    But,  notwithstanding  this  appear- 

1  Stat.  2  and  3  Edw.  VI.,  c.  3.  2  Ch.  15. 
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ance  of  clemency,  some  treasons  and  felonies  were  very  soon  enacted 
by  parliament.  In  the  next  session  of  that  same  parliament  it  was 
ordained  by  stat.  1  Mary,  s.  2,  c.  6,  in  protection  of  a  species  of 
coin  for  which  no  law  had  before  provided,  that  persons  who  coun- 
terfeited gold  or  silver  coin,  not  the  proper  coin  of  this  realm,  but 
current  with  the  queen's  consent  (and  by  stat.  1  and  2  Philip  and 
Mary,  c.  11,  those  who  bring  such  coin  into  the  realm),  shall  be 
adjudged  traitors  ;  as  also  those  who  counterfeit  the  queen's  sign- 
manual,  privy  signet,  or  privy  seal ;  for  the  statute  of  Henry  VIII. 
concerning  these  seals  was  repealed  by  the  general  clause  of  the 
former  law. 

In  the  same  session  an  act  was  made  against  riotous  assemblies, 
Riotous      and  to  repeal  the  law  made  for  the  like  purpose  in  the 

assemblies.  iast  reign.1  This  is  stat.  1  Mary,  s.  2,  c.  12,  which, 
together  with  that  of  Edward  VI.,  deserves  notice,  as  they  fur- 
nished a  model  for  a  similar  one  made  in  later  times,  with  this 
difference,  that  those  of  Edward  and  Mary  inflicted  only  the 
penalty  of  single  felony,  that  of  George  I.  of  felony  without 
clergy'  (a).  The  act  in  question  declares  it  felony  for  any  persons 
to  the  number  of  twelve  being  assembled  together,  to  intend  or 

(a)  This  statute  and  the  statute  1  George  I.,  the  Riot  Act,  by  which  it  was  sub- 
stantially revived,  were  designed  to  give  a  more  summary  and  effectual  remedy  than 
the  common  law  allowed  with  reference  especially  to  the  use  of  armed  force  and 
deadly  weapons  for  the  suppression  of  riotous  and  unlawful  assemblies.  The  first 
statute  on  the  subject  (27  Rich.  II.,  c.  viii.)  required  the  sheriffs  and  other  the  king's 
officers  to  suppress  riots  and  imprison  rioters ;  and  the  statute  13  Henry  IV.,  c.  vii., 
required  the  justices  of  the  peace,  with  the  sheriff,  by  the  power  of  the  county,  im- 
mediately to  suppress  riots,  and  arrest  the  offenders  (3  Hen.  IV.,  c.  vii.,  vide  vol.  ii.) 
And  other  statutes  directed  inquiry  (3  Men.  V.,  c.  ix. ;  9  Hen.  VII.,  u.  xiii.)  But  the 
defect  of  the  statutes  as  to  suppression  of  riots  was  that  in  case  of  resistance  by  the 
rioters,  and  the  absence  of  evidence  of  felonious  or  traitorous  intention,  it  was  doubt- 
ful whether  it  was  allowable  to  use  deadly  weapons,  and  to  kill  and  slay  the  rioters. 
That  difficulty  was  met  by  the  present  statute  and  the  more  modern  Riot  Act,  the 
essence  of  which  is  to  allow  of  the  use  of  armed  force  and  deadly  weapons,  not 
directly  or  expressly,  but  indirectly  and  impliedly,  by  declaring  the  rioters  felons, 
whereby  they  became  liable  to  the  common  law  rule,  that  a  felon  resisting  appre- 
hension may  be  slain,  and  the  other  rule  of  the  common  law,  that  all  persons,  armed 
or  not,  may,  and  indeed  must,  aid  the  officers  of  the  peace  in  arresting  felons,  the 
effect  of  which  was  to  enable  the  magistrates  or  officers  of  the  peace  to  call  upon  the 
military  to  act  with  armed  force  in  arresting  or  dispersing  the  felonious  rioters ;  and 
if  any  of  them  are  slain,  it  is  justifiable  homicide.  The  present  statute,  it  is  to  be 
observed,  was  confined  to  cases  of  riots  with  certain  criminal  and  unlawful  intents. 
The  Riot  Act,  1  George  I.,  was  far  more  stringent.  It  enacted  that  in  case  of  twelve 
persons  or  more,  riotously  assembled,  continuing  together  an  hour  after  proclama- 
tion made  by  a  justice  of  the  peace,  4c.,  to  disperse,  they  are  guilty  of  felony  (1  Geo. 
I.,  c.  vi.)  The  words  of  the  act  are,  "  That  if  any  persons,  to  the  number  of  twelve 
or  more,  being  unlawfully,  riotously,  and  tumultuously  assembled  together  in  dis- 
turbance of  the  peace,  and  being  required  by  a  justice  of  the  peace  or  sheriff  or 
mayor,  4c,  to  disperse  themselves,  shall  unlawfully,  riotously,  and  tumultuously 
remain  together  for  an  hour  after  such  command  by  proclamation,  they  shall  be 
adjudged  felons,  and  suffer  death ;  and  that  any  peace  officer,  and  any  such  other 
person  as  shall  be  commanded  to  be  assisting,  are  empowered  to  seize  and  apprehend 
such  rioters  ;  and  if  any  of  the  .rioters  shall  happen  to  be  killed  in  the  dispersing, 
seizing;  or  apprehending  them,  by  reason  of  their  resisting  the  persons  dispersing  or 
apprehending  them,  then  all  persons  so  killing  them  are  indemnified"  (1  Geo.  II. 

1  Vide  ante. 
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go  about  with  force  and  arms,  and  of  their  own  authority   to 
change  any  laws ;  and,  being  commanded  by  the  sheriff,  or  by  any 

c.  viii. )  This  statute,  as  a  learned  author  long  ago  pointed  out,  being  wholly  in  the 
affirmative,  does  not  take  away  any  part  of  the  authority  before  given  by  the  com- 
mon law  for  the  suppression  of  riot  (Hawhm'a  Pleas  of  the  Crown,  b.  i.,  c.  lxxii.) 
But  the  common  law,  although  it  allowed  of  the  use  of  armed  force  and  deadly  wea- 
pons when  necessary  for  the  immediate  resistance  or  prevention  of  felony  or  disper- 
sion of  a  treasonable  or  a  felonious  assembly,  did  not  authorise  such  measures  for 
mere  suppression  of  an  assembly  only  unlawful  and  riotous.  It  was  long  ago  held 
that  an  armed  rising  to  quell  a  treasonable  riot  is  lawful,  and  no  information  is  to  be 
granted  for  petty  irregularity  in  so  doing  (Rex  v.  Wigan  (Inhdb.),  1  W.  Black,  47). 
Although  a  man  may  arm  himself  and  his  friends  for  the  defence  of  the  possession 
of  his  house  against  such  as  threaten  to  make  an  unlawful  entry,  he  cannot  lawfully  do 
the  same  in  defence  of  his  close  (Resc.  v.  Bangor  (Bishop),  1  Russ.  C.  &  M.,  225 — Heath). 
It  is  the  more  important  to  bear  in  mind  what  the  common  law  is  on  the  subject, 
because  the  Riot  Act,  being  highly  penal,  is  very  strictly  construed,  so  that  the  omission 
even  of  formal  words  in  the  proclamation  will  be  fatal  to  an  indictment  for  felony 
against  the  rioter  (Sex  v.  Child,  4  C.  &  P.,  442),  though  it  would  not  follow  that 
though  it  might  render  the  killing  of  him  illegal,  the  killing  would  be  felonious  and 
murderous.  A  magistrate  may  assemble  all  the  king's  subjects  to  quell  a  riot,  and 
may  call  in  the  soldiers,  who  are  subjects,  and  may  act  as  such  ;  but  this  should  be 
done  with  great  caution.  At  the  time  of  a  riot,  a  magistrate  may  repel  force  by 
force,  before  the  reading  of  the  proclamation  from  the  Riot  Act  (Rex  v.  Kennett,  5  C. 
and  P.,  282,  n.)  But  it  is  one  thing  to  repel  force  by  force — i.e.,  to  resist  force  used 
against  those  thus  engaged  ;  in  other  words,  to  use  force  in  self-defence — and  to  attack 
a  riot  with  armed  force  and  deadly  weapons.  If,  on  a  riot  taking  place,  a  magistrate 
neither  reads  the  proclamation  from  the  Riot  Act,  nor  restrains  nor  apprehends  the 
rioters,  nor  gives  any  order  to  fire  on  them,  nor  makes  any  use  of  a  military  force 
under  his  command,  this  is  primd  facie  evidence  of  a  criminal  neglect  of  duty  by  him ; 
and  it  is  no  answer  to  the  charge  for  him  to  say  that  he  was  afraid,  unless  his  fear 
arose  from  such  danger  as  would  affect  a  firm  man ;  and  if,  rather  than  apprehend 
the  rioters,  his  sole  care  was  for  himself,  this  is  also  neglect  (Ibid.)  It  has  certainly 
been  laid  down  in  our  own  times  that  the  general  rules  of  the  law  require  of  magis- 
trates, at  the  time  of  a  riot,  that  they  should  keep  the  peace,  and  restrain  the  rioters, 
and  pursue  and  take  them ;  and  to  enable  them  to  do  this,  they  may  call  on  all  the 
king's  subjects  to  assist  them  ;  and  all  the  king's  subjects  are  bound  to  do  so  upon 
reasonable  warning.  In  point  of  law,  a  magistrate  would  be  justified  in  giving  fire- 
arms to  those  who  thus  come  to  assist  him,  but  it  would  be  imprudent  in  him  to  do 
so  (Rex  v.  Pinney,  5  C.  and  P.,  254.  At  bar  imK.B.)  There  can  be  no  doubt  that  it  is 
lawful  at  common  law  to  use  armed  force  if  necessary  for  the  prevention  of  felony, 
or  the  resistance  of  persons  in  the  act  of  attempting  to  commit  felony.  Thus  the 
law  was  laid  down  in  our  own  time : — "  If  it  is  necessary  for  the  purpose  of  preventing 
mischief,  or  for  the  execution  of  the  law  (as  in  effecting  an  arrest  by  the  civil  author- 
ity), it  is  not  only  the  right  but  the  duty  of  soldiers  to  exert  themselves  in  assisting 
the  execution  of  legal  process,  or  to  prevent  any  crime  from  being  committed.  A 
soldier  is  bound  by  all  the  duties  of  other  citizens,  and  gifted  with  all  the  rights  of 
Other  citizens,  and  he  is  as  much  bound  to  prevent  a  breach  of  the  peace  or  a  felony 
as  any  other  citizen.  The  contrary  notion  had  prevailed,  and  through  this  mistake, 
soldiers,  with  arms  in  their  hands,  stood  by  and  saw  felonies  committed,  houses  burnt 
and  pulled  down  before  their  eyes,  by  those  whom  they  might  lawfully  have  killed, 
if  they  could  not  otherwise  prevent  them"  (Burdett  v.  Abbot,  4  Taunton's  Reps.,  449). 
This  seems  accurately  to  express  the  limits  of  the  oommon-law  power  of  using  armed 
force  and  deadly  weapons  for  the  purpose  of  killing  and  slaying  rioters  ;  that  is  to 
say,  they  must  be  actually  engaged  in  felonious  outrage,  or  they  must  be  assembled 
in  prosecution  of  a  treasonable  purpose  and  intent ;  in  which  latter  case  they  are 
.  levying  war  againBt  the  crown,  at  least  if  they  have  weapons  of  any  kind,  or  are  try- 
ing to  obtain  them.  The  former  class  of  cases  appear  to  have  been  in  the  view  of 
the  legislature  when  the  present  act  was  passed.  Therefore  various  similar  cages, 
but  not  felonious,  are  added  and  specified.  The  modern  Riot  Act  does  not  require 
any  specific  intent  on  the  riotous  and  unlawful  assembly,  but  makes  it  felonious  after 
a  certain  amount  of  persistency.  There  is  a  distinction  at  common  law,  however, 
between  an  unlawful  assembly  and  a  riotouB  assembly ;  and  there  may  even  be  a 
riotous  assembly  without  any  criminal  purpose  or  intent ;  and  so  there  may  be  a 
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justice  of  the  peace,  mayor,  or  bailiff  of  any  town  or  city,  by  pro- 
clamation in  the  queen's  name,  to  retire  to  their  houses,  to  con- 
tinue together  for  one  hour  after  such  commandment,  or  to  attempt 
any  of  the  above-mentioned  facts ;  and  if  persons  to  the  number  of 
twelve  should  go  about  to  overthrow  pales,  hedges,  ditches,  or 
other  inclosures,  the  banks  of  any  fish-pond,  or  conduits  for  water, 
to  the  intent  the  same  should  lie  open ;  or  to  have  common  there ; 
or  to  destroy  deer  or  conies :  or  to  pull  down  any  houses,  barns, 
mills ;  or  to  burn  any  stacks  of  corn ;  or  to  abate  rents  of  lands  or 
price  of  victuals,  and  should  refuse  in  like  manner  to  depart  after 
proclamation,  it  was  made  felony.  The  raising  of  people  to  the 
number  of  twelve,  by  ringing  of  bells,  sound  of  trumpet,  or  in  any 
way,  was  likewise  made  felony,  if  the  persons  so  met  together 
came  within  the  former  clauses  of  the  act ;  and  if  the  wife,  servant, 
or  any  other  relieved  any  persons,  so  assembled,  with  victuals, 
weapons,  or  other  things,  they  were  to  be  deemed  felons.  Thus 
far  of  riots  committed  by  twelve  persons.  If  the  like  offences 
were  committed  by  persons  above  the  number  of  two,  and  under 
that  of  twelve,  they  were  to  -be  imprisoned  for  one  year ;  and 
finally,  it  was  ordained,  in  a  more  comprehensive  manner,  that  if 

riotous  and  unlawful  assembly,  not  such  as  to  create  any  present  danger  or  terror. 
An  assembly  of  great  numbers  of  persons,  which,  from  its  general  appearance  and 
accompanying  circumstances,  is  calculated  to  excite  terror,  alarm,  and  consternation, 
is  generally  criminal  and  unlawful  (Rex  v.  Hunt,  1  Suss.  C.  Sf  M.,  254).  In  case  of  a 
riotous  assembly,  constables,  and  even  private  individuals,  are  justified  in  dispersing 
the  offenders,  and,  if  they  cannot  otherwise  succeed  in  doing  so,  they  may  use  force. 
Without  any  proclamation  at  all,  if  a  meeting  is  illegal,  a  party  who  attends  it,  know- 
ing it  to  be  so,  is  guilty  of  an  offence  (Rex  v.  Fwzey,  6  C.  tif  P.)  But  it  is  one  thing 
to  attempt  to  disperse  an  assembly  by  the  use  of  the  ordinary  weapons  of  a  peace- 
officer,  and  another  thing  to  kill  and  slay  the  rioters.  A  man  may  be  a  rioter  and 
yet  not  guilty  of  an  assault ;  nor  is  every  riot  such  as  to  cause  terror  or  danger. 
Thus  twelve  persons  were  indicted  for  a  riot  and  assaulting  a  person.  The  indict- 
ment did  not  conclude  in  terrorem  populi.  Several  of  the  defendants  had  been  con- 
victed, and  there  was  evidence  that  they  had  joined  in  the  riot,  but  there  was  no 
proof  of  any  assault.  Held,  that  as  there  was  no  proof  of  an  assault  as  against  the 
defendants,  the  defendants  could  not  be  convicted  of  the  riot  only,  as  the  indictment 
did  not  conclude  in  terrorem,  populi  (Rex  v.  Hughes,  iC.dk  P.,  373).  If  persons  be 
charged  with  a  riot,  and  cutting  down  fences,  and  the  indictment  do  not  conclude  in 
terrorem  populi,  they  cannot  on  that  indictment  be  convicted  of  a  riot,  but  may  be 
convicted  of  an  unlawful  assembly  (Rex  v.  Cox,  4  C.  &  P.,  538).  If  parties  assemble 
together  for  a  purpose,  which,  if  executed,  would  make  them  rioters,  but,  having 
assembled,  they  do  nothing,  and  separate  without  carrying  their  purpose  into  effect, 
this  is  an  unlawful  assembly  (Rex  v.  Birt,  5  0.  &  P.,  154).  These  cases  may  illustrate 
the  difficulties  which  arise  at  common  law  in  dealing  with  tumultuous  assemblies. 
But  by  the  Riot  Act,  1  George  I.,  etat.  ii.,  c.  v.,  these  difficulties  are  obviated,  provided 
the  act  be  preserved.  Thus,  for  instance,  if  there  be  such  an  assembly  that  there 
would  have  been  a.  riot  if  the  parties  had  carried  their  purpose  into  effect,  this  is 
within  the  statute  ;  and  whether  there  was  a  cessation  or  not,  is  a  question  for  the 
jury.  So  an  indictment  on  the  Riot  Act,  1  George  I.,  stat.  ii.,  c.  v.,  s.  1,  for  remain- 
ing assembled  one  hour  after  proclamation  made,  need  not  charge  the  original  riot  to 
have  been  in  terrorem  populi  (Rex  v.  Warren  James,  5  C.  &  P.,  153).  And  it  is 
prudent  to  resort  to  the  Riot  Act  before  armed  force  is  used.  It  has  been  held  that 
private  persons  may  arm  themselves  to  suppress  a  riot ;  and  it  seems  to  follow  that 
they  may  make  use  of  arms  if  necessary.  However,  it  may  be  very  hazardous  for 
private  persons  to  proceed  to  such  extremity,  and  such  violent  means  seem  only  to 
be  proper  against  such  riots  as  savour  of  rebellion  (Russell  on  Crimes,  40).  A  justice 
called  upon  to  suppress  a  riot,  is  required  by  law  to  do  all  he  knows  to  be  in  his 
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persons  to  the  number  of  forty  assembled  for  the  above  purposes, 
or  to  do  any  other  felony  or  rebellion,  and  so  continued  together 
•>  for  three  hours  after  proclamation,  they  should  be  adjudged  felons  ; 
and  any  copyholder  or  farmer  being  required  by  the  king's  officer 
to  assist  in  suppressing  such  offenders,  and  refusing  so  to  do,  was 
to  forfeit  his  copyhold  or  lease  during  his  life.  This  act  was  only 
temporary,  and  soon  expired  (a). 

Some  other  of  the  penal  laws  of  this  reign  were  only  temporary, 
and  expired  at  the  demise  of  the  crown.  Such  was  stat.  1  and 
2  Philip  and  Mary,  c.  3,  concerning  reporters  of  news.  The 
execution  of  stat.  3  Edward  I.,  c.  34,  and  of  Kichard  II.,  stat.  1, 
c.  5,  was  thereby  referred  to  justices  of  the  peace ;  and  it  was 
moreover  enacted  that  any  person  convicted  of  speaking  maliciously 
any  slanderous  news  of  the  king  or  queen,  should,  for  the  first 
offence,  be  set  in  the  pillory,  and  have  both  his  ears  cut  off  (unless 
he  paid  £100),  and  suffer  three  months  imprisonment;  and  if 
slanderous  news  were  spoken  of  any  common  person,  there  was  the 
same  punishment,  except  that  the  imprisonment  was  to  be  only  for 
one  month ;  and  if  it  was  by  book,  rhyme,  ballad,  letter,  or  writing, 

power  that  can  reasonably  be  expected  from  a  man  of  honesty  and  of  ordinary 
prudence,  firmness',  and  activity,  under  the  circumstances.  Mere  honesty  of  inten- 
tion is  no  defence,  if  he  fails  in  his  duty.  Nor  will  it  be  a  defence  that  he  acted 
upon  the  best  professional  advice  that  could  be  obtained,  on  legal  and  military  points, 
if  his  conduct  has  been  faulty  in  point  of  law  (Sex  v.  Finney,  3  B.  &  Adol.,  946). 
'  To  constitute  the  crime  of  levying  war  against  the  crown,  which  may  justify  the 
resort  to  arms,  there  must  be  force  accompanying  it,  and  it  must  be  for  a  general 
object ;  and  if  an  armed  body  attack  the  military,  this  is  that  crime  (Segina  v.  Frost, 
9C.it  P.,  129).  But  there  may  be  assemblies  even  treasonable  with  a  view  to  the 
levying  of  war,  which,  though  exposing  the  persons  assembled  to  arrest,  and  render- 
ing them  liable  to  be  killed  if  they  resist  arrest,  may  not  justify  the  killing  of  them 
without  attempt  to  arrest  them.  On  the  other  hand,  any  unlawful  assembly  may  be 
dispersed.  It  is  not  only  lawful  for  magistrates  to  disperse  an  unlawful  assembly, 
even  when  no  riot  has  occurred,  but  if  they  do  not  do  so,  and  are  guilty  of  criminal 
negligence  in  not  putting  down  any  unlawful  assembly,  they  are  liable  to  be  pro- 
secuted for  a  breach  of  their  duty  (Segina  v.  Neale,  9  Garrington,  8  ;  Payne's  Seps., 
431).  Any  assembly  of  persons  attended  with  circumstances  calculated  to  excite 
alarm  is  an  unlawful  assembly  (Ibid. )  The  mode  of  dispersing  an  unlawful  assembly 
may  be  very  different  according  to  the  circumstances  attending  it  in  each  particular 
case.  An  unlawful  assembly  may  be  so  far  verging  towards  a  riot  that  it  may  be  the 
bounden  duty  of  the  magistrates  to  take  immediate  steps  to  disperse  the  assembly ;  and 
there  may  be  cases  where  the  magistrates  will  be  bound  to  use  force  to  disperse  an  unlaw- 
ful assembly  (Ibid.)  Any  rioters  or  unlawful  assembly  may  be  thus  dispersed  ;  and  in 
the  absence  of  any  definition  of  what  shall  be  a  riot  within  the  meaning  of  the  Riot 
Act,  the  common-law  definition  of  a  riot  must  be  resorted  to  ;  and  in  such  case,  if 
any  of  the  queen's  subjects  are  terrified,  this  is  a  cause  of  terror  and  alarm  to  sub- 
stantiate that  charge  (Segina  v.  Langton,  1C.&  M.)  By  the  common  law  every  private 
person  may  lawfully  endeavour  on  his  own  authority,  without  the  authority  of  a 
magistrate,  to  suppress  a  riot  by  every  means  in  his  power.  He  may  disperse  or 
assist  in  dispersing  those  who  are  assembled  ;  he  may  stay  those  who  are  engaged  in 
it  from  executing  their  purpose ;  he  may  stop  others  whom  he  may  see  coming  from 
joining  the  riot.  If  the  riot  is  dangerous,  he  may  arm  himself  against  evil-doers  ;  and 
if  the  occasion  demands  immediate  action,  it  is  the  duty  of  every  subject  to  act  for 
himself  in  suppressing  riotous  and  tumultuous  assemblies  ;  and  he  may  be  assured  that 
whatever  is  done  by  him  honestly  in  trie  exercise  of  that  object  will  be  justified  by 
the  canon  law.  Nor  is  there  any  difference  in  this  respect  between  soldiers  and 
private  citizens  (Tmdal,  C.J.,  Simmons  cm  Court-Martial,  652). 
(a)  But  was  renewed  in  1  George  I.,  c.  ii. 
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the  offender  was  to  have  his  right  hand  stricken  off ;  and  for  the 
second  offence,  he  was  to  suffer  imprisonment  during  life  and  for- 
feiture of  all  his  goods.  The  queen's  jealousy  of  offenders  of  this 
kind  was  such,  that  an  act  was  made  in  the  same  session l  which  de- 
clared that  "  persons  who  have  by  express  words  prayed,  or  hereafter 
shall  pray,  that  God  would  shorten  the  queen's  days,  or  take  her 
out  of  the  way  "  (as  the  conventiclers  in  London  were  then  said  to 
have  done),  "should  be  deemed  traitors;"  but,  with  respect  to 
offenders  who  had  committed  this  crime  during  that  session  of  par- 
liament, and  were  indicted,  such  persons  might,  upon  their  arraign- 
ment, submit  themselves  to  the  queen's  mercy,  and  then  no  judg- 
ment was  to  be  passed,  which  proviso  took  off  the  edge,  in  some 
degree,  of  this  ex  post  facto  law. 

But  the  next  act,2  of  the  same  session,  went  further  ;  for,  com- 
plaining that  "  the  late  clemency  of  the  queen,  in  relaxing  penal 
laws,  had  given  occasion  to  many  cankard  and  traitorous  hearts  to 
imagine  and  attempt  things  against  the  government ; "  some  pro- 
visions were  now  again  made  in  the  spirit  of  several  acts  of3  Henry 
VIII.,  and  of  one  in  the  late  reign.  If  any,  by  open  preaching, 
express  words  or  sayings,  did  compass  or  imagine  to  deprive  the 
king  of  his  style  and  honour,  or  to  destroy  him,  or  to  levy  war 
against  the  king  or  queen,  or  did  maliciously  or  advisedly  say  that 
the  king  ought  not  to  have  such  title  and  style,  such  offender  was 
to  forfeit  all  his  goods  and  issues  of  his  lands  during  life,  with  per- 
petual imprisonment ;  and  for  a  second  offence,  he  was  to  be  ad- 
judged a  traitor.  To  do  the  same  by  writing,  printing,  overt  deed 
or  act,  was  made  high  treason  in  the  first  instance.  There  is- 
another  treason  made  to  protect  the  king's  person  if  he  should  sur- 
vive the  queen,  and  continue  governor  to  the  child  of  which  the 
queen  was  then  supposed  to  be  pregnant.  This  act  contains  two 
clauses  concerning  trials  for  treason,  which  we  shall  hereafter  men- 
tion. It  requires  that  indictments  for  words,  under  this  act,  should 
be  brought  within  six  months  ;  and  now  again  declares,  what  had 
been  twice  decided  by  statutes  in  the  reign  of  Edward  VI.,  that 
concealment  of  high  treason  shall  only  be  misprision  of  treason. 

These  are  all  the  penal  statutes  made  respecting  the  government, 
in  which  we  see  more  caution  and  moderation  than  in  those  of 
Henry  VIII.,  from  which  they  were  copied,  though  they  went  a 
little  further  than  those  on  the  like  subject  in  the  reign  of  Edward 
VI.  The  remaining  statutes  regarded  common  offences,  and  were, 
one  concerning  Egyptians,  another,  respecting  accessaries  in  certain 
felonies,  and  the  last  about  the  stealing  of  maidens. 

The  statute  of  Henry  VIII.,4  made  against  Egyptians,  or  gipsies, 
Punishment  of  was  found  not  strict  enough  to  restrain  those  people 

gipsies.  from  coming  into  the  kingdom ;  but  many  still  resorted 
hither,  using,  as  the  present  act  says,  "  their  old  accustomed 
devilish  and  naughty  practices  and  devices,  with  such  abominable 

1  Cap.  9.  2  Ibid.  3  Vide  ante.  *  Ibid. 
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living  as  is  not  in  any  Christian  realm  to  be  permitted,  named,  or 
known."  It  is  therefore  enacted,  by  stat.  1  and  2  Philip  and  Mary,  c. 
4,  that  any  one  conveying  such  person  into  the  realm  shall  forfeit 
£40 ;  and  the  Egyptian  so  conveyed,  and  continuing  here  one 
month,  shall  be  adjudged  a  felon  without  benefit  of  clergy  or  sanc- 
tuary. As  to  those  within  the  realm,  such  as  do  not  depart  within 
twenty  days  after  proclamation  of  that  act,  shall  forfeit  all  their 
goods,  to  be  seised  by  any  one — half  to  the  king  and  half  to  the 
party  seizing  them :  and  if  they  do  not  depart  in  forty  days  after 
the  proclamation,  it  is  made  felony  without  clergy  or  sanctuary. 
Persons  who  leave  that  way  of  life  within  the  twenty  days  above 
mentioned,  are  to  be  discharged  of  the  penalties  of  the  act. 

The  licences  to  keep  gaming-houses  which  were  sanctioned  by 
the  statutes  of  Henry  VIII.  (a)  were  grossly  abused,  and  became 
the  source  of  much  evil.  To  remedy  this,  it  was  enacted  by  the 
stat.  2  and  3  Philip  and  Mary,  c.  9,  that  every  licence,  placard, 
or  grant,  for  the  keeping  of  any  bowling-alley,  dicing-house,  or  other 
unlawful  games,  should  be  null  and  void  (b). 

Stat.  4  and  5  Philip  and  Mary,  c.  4,  to  which  we  have  before 
alluded,  takes  away  clergy  from  accessaries  before  the  fact  in  the 
following  offences : — In  petit-treason,  wilful  murder,  robbery  in  any 
dwelling-house  or  houses,  robbery  in  or  near  any  highway,  the  wilful 
burning  of  any  dwelling-house,  or  any  part  thereof,  or  any  barn,  then 
having  corn  or  grain  in  the  same.  Clergy  is  taken  from  all  these 
offenders,  being  outlawed,  or  being  otherwise  attainted  or  convicted, 
or  standing  mute  of  malice,  or  challenging  peremptorily  above 
twenty  persons,  or  not  answering  directly  to  the  offence.  This  act 
was  made  as  a  supplement  to  stat.  1  Edward  VI.,  c.  12,  which  had 
taken  away  clergy  from  the  principals  in  all  these  crimes.  But  in 
addition  to  the  statute  of  Edward  VI.,  this  act  provides  for  the 
case  of  burning  of  houses,  which  that  act  had  omitted.  The  argu- 
ments and  consequences  which  have  been  founded  on  this  particular 
circumstance,  have  been  fully  considered  before.1 

To  this  statute  is  added  a  clause  which  is  to  be  found  in  several 
laws  of  these  two  reigns,  that  lords  of  parliament  and  peers  shall 
be  tried  by  their  peers  for  any  offence  mentioned  in  this  act,  as 
hath  been  accustomed  by  the  laws  of  the  realm ; — a  caution  which 
probably  was  occasioned  by  some  doubt  then  subsisting  whether 
that  privilege  was  allowed  in  new-made  felonies  and  treasons, 
though  one  should  think  it  was  sufficiently  secured  by  the  terms  of 
Magna  Charta.2  '  • 

(a)  At  common  law,  keeping  a  common  gaming-house  was  illegal  (Rex  v.  Rogers, 
1  B.  &  C,  272);  so  of  a  disorderly  house  (Rex  v.  Siggmson,  2  Barr,  1232).  Statutes 
were  only  necessary  to  enable  the  justices  to  require  licences,  which  would  only  be 
proper  for  lawful  houses. 

(J)  The  policy  of  this  statute  was  carried  out  by  more  modern  acts,  as  25  George  II. ,  c. 
xxxvi.,forpunishingpersonskeepingdisorderlyhouses,&c.;  9  Anne,  c.  xiv.,  as  to  gaming. 

»  Vide  ante,  480,  481. 

2  NvXlus  liber  homo,  <&c,  &c,  nisi  per  judicium  parium  siwrum,  cap.  29.  Vide  ante, 
vol.  i. 
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The  stat.  4  and  5  Philip  and  Mary,  c.  8,  was  intended  to  carry 
stealing  of  further  the  policy  of  the  statute  of  Henry  VII,1  respect- 
women,  iug  the  stealing  of  heiresses  (a).  As  that  act  only 
punished  a  man  who  committed  such  an  act  against  the  consent  of 
the  woman,  this  statute  was  to  restrain  the  like  indecorum  even  in 
some  instances  where  she  did  consent.  It  is  enacted  that  if  any 
person  above  the  age  of  fourteen  years  shall  unlawfully  convey,  or 
cause  to  be  conveyed  away,  any  woman-child  unmarried,  within  the 
age  of  sixteen  years,  out  of  the  possession,  and  against  the  will  of 
her  father  or  mother,  or  of  such  person  as  then  shall  happen  to  have 
by  any  lawful  means  the  order,  keeping,  education,  or  governance 
of  any  such  child,  he  shall  suffer  two  years'  imprisonment,  or  else 
pay  a  fine  to  be  assessed  in  the  Star  Chamber. 

Again,  if  such  person  shall  so  deflower  such  woman-child,  or  by 
secret  letters,  messages,  or  otherwise,  contract  matrimony  with  her 
(except  with  consent  of  such  as  have  title  of  wardship),  he  shall 
suffer  imprisonment  for  five  years,  or  else  pay  a  fine,  to  be  assessed 
in  the  Star  Chamber — one  moiety  to  the  king,  the  other  to  the  party 
grieved.  Besides  this,  it  was  provided  that  if  any  woman-child 
above  the  age  of  twelve  and  under  sixteen  years,  consent  to  such 
contract,  then  the  next  of  kin,  to  whom  the  inheritance  shall  come 
after  her  decease,  shall  immediately  enjoy  all  her  lands  in  possession, 
reversion,  or  remainder,  during  the  life  of  such  person  as  shall  so  con- 
tract matrimony.  The  offences  herein  described  are  to  be  heard  and 
determined  in  the  Star  Chamber,  on  a  bill  of  complaint  or  informa- 
tion, and  before  the  justices  of  assize,  by  inquisition  or  indictment. 
These  are  all  the  statutes  which  were  made  concerning  crimes 
in  the  reign  of  Queen  Mary  and  her  consort.  It  remains  now  to 
speak  of  such  as  regarded  the  method  of  bringing  offenders  to 
justice,  and  what  had  been  ordained  in  these  two  reigns  respecting 
witnesses,  particularly  in  trials  of  treason. 

(a)  This  statute,  like  most  other  old  statutes  of  the  criminal  law,  has  been  super- 
ceded by  more  modern  enactments.  By  stat.  9  George  IV.,  c.  xxxi.,  s.  19  and  20,  3 
Edward  I.,  c.  xiii.,  3  Henry  VII.,  c.  ii.,  39  Elizabeth,  c.  ix.,  4  and  5  Philip  and  Mary, 
c.  viii.,  and  1  George  IV.,  c.  cxv.,  are  repealed  ;  and  also  so  much  of  the  stat.  6  Richard 
II.,  s.  1,  c.  vi.,  as  relates  to  this  subject.  It  was  held  that  the  decisions  on  the  older 
statute,  however,  remain  applicable  so  far  as  they  illustrate  the  general  principles 
which  governs  the  law  on  the  subject.  On  a  prosecution  on  the  stat.  3  Henry  VII., 
c.  ii.,  it  was  essential  that  there  should  be  a  continuance  of  the  force  into  the  county 
where  the  defilement  took  place  (Rex  v.  Gordon,  1  Suss.  C.  &  M.,  572).  In  cases  of 
this  kind  the  wife  is  a  witness  as  well  for  as  against  her  husband,  although  she  has 
cohabited  with  him  from  the  day  of  the  marriage  (Rex  v.  Perry,  1  Russ.  0.  &  M., 
577).  Where  several  defendants  were  indicted  for  a  misdemeanour  in  conspiring  to 
carry  away  a  ybung  lady,  under  the  age  of  sixteen  from  the  custody  appointed  by 
her  father,  and  to  cause  her  to  marry  one  of  the  defendants ;  and,  in  another,  for 
conspiring  to  take  her  away  by  force,  being  an  heiress,  and  to  marry  her  to  one  of  the 
defendants  (Rex  v.  Wakefield,  2  Russ.  0.  &  M.,  605).  Although  the  woman  is  taken 
away  as  well  as  married  with  her  own  consent,  yet,  if  this  be  effected  by  means  of 
any  fraud  practised  upon  her  to  induce  her  to  go  with  the  offender,  and  to  consent  to 
marry  him  ;  semble,  that  he  is  equally  within  the  act,  for  her  mind  being  in  a  state 
of  delusion  by  means  of  the  fraud,  she  cannot  be  considered  as  a  free  agent  to  give 
any  consent  (Rex  v.  Wakefield,  Sea.  O.  L.,  4). 

*  Tide  ante. 
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We  have  seen  that  the  first  statute  which  empowered  justices 
of  the  peace  out  of  sessions  to  let  to  bail,  was  the 
statute  of  Kichard  III.*  This  was  intended  in  relief 
of  the  subject  against  malicious  imprisonment  upon  slight  accu- 
sations ;  but  as  this  authority  was  entrusted  only  to  one  justice, 
it  was  thought  proper  by  stat.  3  Henry  VII.,  c.  3,  to  repeal 
this  act,  and  give  the  same  jurisdiction  to  two  at  least,  one 
to  be  of  the  quorum,  who  were  to  bail  persons  mainpern- 
able by  law,  till  the  sessions  or  gaol  delivery,  and  to  certify 
thither  such  bail,  under  the  penalty  of  £10.  However,  the  restric- 
tions of  this  statute  had  been  disregarded,  and  the  authority  to  let 
persons  to  bail  had  been  abused.  For  though  the  act  requires  two 
justices  at  least  to  discharge  this  office,  it  became  usual  for  one  to 
take  the  bail,  and  insert  the  name  of  a  brother  justice,  who  was 
seldom  present.  By  this  practice  the  business  was  conducted 
neither  with  the  solemnity  nor  caution  which  was  required ;  and 
it  often  happened  that  persons  not  properly  bailable  were  let  to  bail, 
under  pretence  that  the  charge  amounted  only  to  suspicion.  To 
remedy  the  former  inconveniences,  several  provisions  were  made  by 
stat.  1  and  2  Philip  and  Mary,  c.  13.  First,  as  to  the  question  of 
bail,  who  are  and  who  are  not  entitled  to  that  indulgence,  it  ordains 
that  stat.2  Westm.  1,  c.  15,  shall  in  future  be  the  law  of  bail  and 
mainprise.  Secondly,  that  what  passes  before  the  justices  may  be 
known  and  examinable  afterwards,  it  directs  that  when  any  one  is 
brought  before  them  on  a  charge  of  manslaughter  or  felony,  or 
suspicion  thereof,  they  shall  take  the  information  of  those  who  make 
the  charge  against  the  party  in  writing,  and  shall  also  take  the 
examination  of  the  party  accused(a),  which  is  the  first  authority  given 
by  our  law  to  examine  a  man  as  to  his  own  criminality,  it  being  gene- 
rally held  that  nemo  tenetur  prodere  seipsum.  These  examinations 
are  to  be  certified  to  the  next  gaol  delivery.  The  two  justices  are 
required  to  be  present  at  this  bailment,  which  is  to  be  certified  also 
to  the  gaol  delivery  ;  but  one  only  may  take  the  examination,  and 
not  till  then  can  the  accused  be  admitted  to  bail. 

In  like  manner  all  coroners  are  directed  to  put  into  writing  the 
material  evidence  given  upon  the  inquest;  and  both  they  and 
justices  of  the  peace  are  empowered  to  bind  witnesses  by  recog- 
nisance to  give  evidence  on  the  indictment ;  and  such  bonds  and 

(a)  Under  this  act  and  the  similar  enactment  in  7  Geo.  IV.,  c.  Ixiv.,  ».  2-5,  it  was 
held  (even  without  any  express  enactment  to  that  effect),  that  in  all  cases  of  examin- 
ations of  witnesses  in  cases  of  felony  under  these  statutes,  where  they  were  taken 
in  the  presence  of  the  accused,  and  he  had  the  opportunity  of  cross-examining  them, 
the  deposition  of  any  such  witness  might  be  read  in  evidence  against  the  accused  on 
his  trial,  in  case  the  person  who  made  the  deposition  was  dead  {Male's  Pleas  of  the 
Crown,  305),  or  kept  out  of  the  way  by  the  procurement  of  the  defendant  (B.  v.  Mor- 
ley,  Keilw.,  55),  or  so  ill  as  to  be  unable  to  travel  (1  Sale,  305  ;  2  Hale,  42) ;  but  not 
if  it  merely  appeared  that  the  witness  was  absent  and  could  not  be  found  (Keilw., 
55).  Nor  could  depositions  be  read  on  an  indictment  for  high-treason  (5  and  6  Edw. 
VI.,  Foster's  Crown  Cases,  337). 

1  Vide  ante''  2  Vide  vol.  ii.,  u.  x.. 
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inquisitions  are  to  be  certified  in  like  manner  as  the  examination 
and  bailment.  In  default  of  this,  the  coroners  and  justices  are 
liable  to  be  fined  by  the  justices  of  gaol  delivery. 

As  these  provisions  concerning  examinations  were  by  the  above 
statute  ordained  only  in  cases  where  the  party  was  let  to  bail,  it  is 
enacted  by  stat.  2  and  3  Philip  and  Mary,  c.  10,  that  they  shall  be 
taken  where  the  person  accused  is  committed  to  custody.  It  is  to 
be  observed  that  the  county  of  Middlesex  and  city  of  London  are 
not  within  stat.  1  and  2  Philip  and  Mary,  c.  13. 

We  shall  now  speak .  of  the  three  statutes  of  Edward  VI.  and 
Of  witnesses  Queen  Mary,  concerning  witnesses  in  cases  of  treason, 
in  treason,  the  fate  of  which  statutes  has  been  very  singular,  being 
disregarded  while  in  force,  and  even  supposed  to  be  repealed,  till, 
having  long  lain  dormant,  they  were,  upon  further  consideration, 
held  to  be  in  force,  again  esteemed  as  repealed,  and  at  length 
regularly  observed,  and  looked  upon  as  a  part  of  our  criminal  law. 
During  these  reverses,  they  were  considered  in  various  lights,  and 
underwent  very  different  constructions.  To  understand,  therefore, 
the  operation  these  statutes  have  been  held  to  have  on  one  another, 
it  will  be  necessary  to  look  beyond  the  present  reigns  to  those 
times  when  this  point  was  more  fully  debated. 

It  is  the  opinion  of  Lord  Coke,  though  perhaps  not  well  founded, 
that  two  witnesses  were  required  on  a  trial  of  high  treason  at  com- 
mon law.  Whether  this  supposed  rule  had  been  violated  in  some 
recent  instances,  and  a  confirmation  of  it  by  parliament  was  thought 
expedient ;  or,  as  others  think,  and  history  proves,  one  witness  (or 
no  witness)',1  had  been  held  sufficient  to  prove  this,  as  it  was  to  prove 
any  other  crime ;  whatever  might  be  the  occasion,  it  was  ordained 
by  stat.  1  Edward  VI,  c.  12,  and  by  stat.  5  and  6  Edward  VI.,  c. 
11,  that  no  person  shall  be  indicted,  arraigned,  condemned,  con- 
victed, or  attainted  for  any  treason,  petit-treason,  or  misprision  of 
treason,  unless  he  be  thereof  accused  by  two  sufficient  and  lawful 
witnesses,  as  the  first  statute  says,  or  two  lawful  accusers,  as  the 
latter  expresses  it ;  to  which  it  is  added  by  the  latter  statute,  that 
they  shall,  upon  the  arraignment,  if  living,  be  brought  in  person 
before  the  accused,  to  avow  and  maintain  what  they  have  to  say. 
After  these  two  statutes,  the  stat.  1  and  2  Philip  and  Mary,  c.  10, 
enacts  generally  that  all  trials  for  treason  shall  be  had  and  used 
only  according  to  the  due  order  and  course  of  the  common  law  of 
this  realm,  and  not  otherwise.  The  question  which  has  arisen 
upon  this  statute  is,  what  operation  it  has  upon  those  two 
statutes  of  Edward  VI.  The  opinions  upon  this  question  have 
been  various  at  different  times. 

We  find,  very  soon  after  the  statute  had  been  passed,  namely,2 
in  2  and  3  Philip  and  Mary,  and  more  solemnly  in  the  4th  year, 
the  judges  came  to  a  resolution  that  the  statute  of  Edward  VI.  was 

1  Because  a  fact  was  tried  by  jurors,  and  not  by  witnesses.    Tide  ante,  vol.  ii. ;  and 
Plowd.,  13.  2  Dyer,  132. 
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repealed  by  that  of  Philip  and  Mary.  But  they  considered  this 
repeal  as  partial,  and  founded  a  distinction  upon  the  particular 
wording  of  the  last  act.  The  statutes  of  Edward  VI.,  requiring 
two  witnesses  to  indict,  arraign,  convict,  and  attaint ;  the  statute 
of  Philip  and  Mary,  declaring  that  all  trials  for  treason  shall  be 
according  to  the  due  order  and  course  of  the  common  law  ;  they 
inferred  that,  at  least  upon  the  trial,  there  was  no  longer  need  of 
two  witnesses.  The  practice  of  the  courts  seems  to  have  been 
established  in  pursuance  of  this  opinion  given  by  all  the  judges ;  for 
in  all  the  state  trials  during  the  subsequent  reigns,  the  statutes 
of  Edward  VI.  are  either  forgotten,  or,  when  any  argument  is 
attempted  to  be  grounded  on  them,  they  are  pronounced  by  the 
judges  as  repealed,  and  no  longer  in  force. 

In  the  reign  of  Charles  I.  we  find  that  Lord  Coke,  in  a  work 
published  after  his  death,1  expresses  himself  of  opinion  that  the 
statutes  of  Edward  VI.  are  still  in  force.  Sir  Matthew  Hale  has 
given  divers  contradictory  opinions  upon  this  point.  In  his  "  Sum- 
mary," he  is  clear  that  two  witnesses  are  necessary  on  the  trial, 
notwithstanding  the  statute  of  Philip  and  Mary.  In  his  "  Pleas 
of  the  Crown,"  he  positively  says,  that  two  witnesses  are  required 
upon  the  indictment  only,  and  not  upon  the  trial.3  In  another 
place  he  reprobates  the  distinction  between  the  indictment  and 
trial,  looking  on  the  indictment  as  an  inseparable  incident  to  the 
trial,  and  in  truth  a  part  of  it.*  However,  in  the  same  passage, 
he  speaks  very  doubtfully  as  to  the  main  question  ;  though  a  little 
further  on  5  he  speaks  of  two  witnesses  being  required  by  the  stat- 
ute, to  be  examined  face  to  face  in  cases  of  treason  ;  which  must 
be  meant  of  stat.  5  and  6  Edward  VI.  Thus  did  this  great  lawyer 
differ  from  himself  upon  this  point. 

We  shall  now  consider  the  opinion  of  Lord  Coke  ;  which,  being 
more  decisive  than  that  of  the  former  writer,  and  being  that  which 
has  been  adopted  by  Sir  Michael  Foster,  may  be  considered  as 
closing  this  question.  After  discussing  such  points  as  had  been 
made  on  these  statutes  by  those  who  went  before  him,  he  proceeds 
to  give  what  he  calls  his  own  opinion,  upon  due  consideration  of 
the  matter. 6  He  thinks  that  the  stat.  1  and  2  Philip  and  Mary 
does  not  repeal  the  stat.  1  Edward  VI.  and  stat.  5  and  6  Edward  VI. 
For  that  statute,  says  he,  extends  only  to  trials  by  verdict ;  whereas 
the  indictment  is  no  part  of  the  trial,  but  an  information  or  declar- 
ation for  the  king:  the  evidence  of  witnesses  to  the  jury  is  no  part 
of  the  trial;  for  by  law,  the  trial  in  that  case  is  not  by  witnesses, 
but  by  the  verdict  of  twelve  men;  and  so  there  is  a  manifest  diver- 
sity between  the  evidence  to  a  jury  and  a  trial  by  jury.  When 
the  statute  speaks  of  trials  awarded,  that  expression,  he  says, 
proves  that  it  had  in  view  the  venire  facias  for  trial ;  for  neither 
the  indictment  nor  the  evidence  can  be  said  to  be  awarded. 7    Thus 

i  3  Inst.,  24,  &o.  "p.  262.  »  2  H.  P.O.,  286.  *  1  H.  P.  C,  298-300. 

5  Ibid.,  306.  6  3  Inst.,  26.  » Ibid.,  27. 
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far  our  author  has  explained  himself  upon  this  doubt,  in  a  manner 
that  may  be  thought  extremely  technical  and  refined;  but  he 
seems  to  lay  some  stress  upon  it,  and  to  be  perfectly  satisfied  that 
he  is  right. 

Upon  this  idea  our  author  goes  on,  and  is  of  opinion  that  this 
statute  of  Philip  and  Mary  had  a  very  different  object  from  that 
■which  had  till  then  been  generally  supposed. 1  He  thinks  it  was 
intended  to  abrogate  all  acts  of  parliament  prescribing  a  different 
method  of  trial  from  that  according  to  the  due  order  and  course  of 
the  common  law.  Many  provisions  introducing  new  trials  had 
been  made  in  the  reign  of  Henry  VIII.,  and  surely  never  was  there 
a  period  in  our  law  when  a  reformation  of  this  kind  was  more 
wanted,  that  the  common  law  might,  in  this  instance,  be  brought 
back  to  its  first  principles. 

To  give  some  instances  of  these  innovations  in  the  course  of  the 
common  law :  It  had  been  ordained  by  stat.  23  Henry  VIII.,  c.  4, 
that  treasons  in  Wales,  and  where  the  king's  writ  runneth  not, 
should  be  tried  by  special  commission  in  such  shires  as  the  king 
should  appoint.  By  stat.  33  Henry  VIII.,  c.  20,  persons  confessing 
treason  and  afterwards  becoming  lunatic,  might  notwithstanding 
be  proceeded  against  in  their  absence,  and  a  verdict  and  judgment 
given,  on  which  execution  might  be  ordered.  By  stat  33  Henry 
VIII.,  c.  23,  persons  charged  with  treason,  or  misprision  thereof, 
being  examined  by  three  of  the  council,,  and  vehemently  suspected 
by  them,  might  be  tried  by  special  commission  in  any  county :  by 
this  act,  too,  the  peremptory  challenge  of  thirty-five,  in  cases  of 
treason  and  misprision  of  treason,  was  taken  away.  By  stat.  28 
Edward  HI.,  c.  13,  a  trial  de  medietate  was  allowed  in  treason. 

All  these  acts  (and  there  are  several  others)  introduced  a  manner 
of  trial  derogatory  to  the  due  order  and  course  of  the  common  law ; 
he  therefore  considers  them  as  repealed  by  the  stat.  1  and  2  Philip 
and  Mary,  c.  10,  and  the  regular  and  ancient  order  of  proceeding 
restored.  2 

As  to,  the  two  statutes  of  Henry  VIII.  respecting  treason  out  of 
the  realm,  and  piracy,  there  is  no  particular  observation  made  by 
our  author  in  this  place  ;  but  in  other  parts  of  the  same  work  he 
speaks  of  them  as  still  in  force.  Probably  he  thought,  consistently 
with  former  judgments,  that  as  these  statutes  extended  the  mode 
of  trial  according  to  the  order  and  course  of  the  common  law,  in 
the  room  of  a  proceeding  by  the  civil  law,  it  would  have  been  in- 
consistent with  the  explanation  above  given  to  have  supposed  these 
these  provisions  repealed,  which  so  far  tended  to  effect  the  design 
ascribed  to  the  statute  of  Philip  and  Mary.  It  was,  accordingly, 
in  2  and  3  Philip  and  Mary  agreed  that  these  statutes,  for  that 
reason,  were  not  repealed  by  the  act  in  question.3 

This  opinion  of  Lord  Coke  is  adopted  by  Sir  Michael  Foster, 

1  This  construction  of  the  statute  was,  however,  glanced  at  by  the  court  in  2  and  3 
Philip  and  Mary,  where  they  held  the  statutes  of  Edward  VI.  to  be  repealed.  Dver 
136.  2  3  Inst.,  26,27.  3  Dy.er,  131,  75.  ' 
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who  has  added  his  own  thoughts  upon  the  question.  He  thinks 
the  legislature  plainly  indicated  their  opinion  concerning  the  object 
of  the  stat.  Philip  and  Mary  when  by  another  clause  of  it  they 
enact,  that  in  all  cases  of  high  treason  concerning  coin  current 
within  the  realm,  or  for  counterfeiting  the  king  or  queen's  signet, 
privy  seal,  great  seal  or  sign-manual,  such  manner  of  trial,  and 
none  other,  shall  be  observed  and  kept,  as  heretofore  hath  been 
used  by  the  common  law  of  the  realm,  any  law,  statute,  or  other 
thing  to  the  contrary  notwithstanding  :  for,  if  the  former  clause 
had  been  intended  by  the  legislature  to  take  away  the  necessity  of 
two  witnesses  in  all  treasons,  why  should  they  have  added  this  to 
take  it  away  in  some  ?  It  would  have  been  useless  and  nugatory  ; 
whereas  it  most  certainly  was  meant  to  effectuate  something  which 
was  not  within  the  former  part  of  the  act.  He  thinks  this  is  made 
very  clear  by  the  eleventh  chapter  of  the  same  statute,  which 
enacts,  that  in  cases  concerning  the  coin  therein  enumerated, 
offenders  shall  be  indicted,  tried,  convicted,  or  attainted,  by  such 
like  evidence,  and  in  such  manner  and  form,  as  hath  been  used  and 
accustomed  within  this  realm,  at  any  time  before  the  first  year  of 
our  late  sovereign  lord  King  Edward  VI.,  by  which  clause  the 
matter  of  evidence  is  extended  as  well  to  the  trial  as  the  indict- 
ment ;  and  the  time  seems  to  be  pointed  out  when  two  witnesses 
first  became  necessary.1 

Thus,  though  not  by  the  common  law,  yet  by  stat.  1  Edward 
VI.,  c.  12,  two  witnesses  are  required  both  on  the  indictment  and 
trial  for  high  treason,  petit  treason,  and  misprision  of  treason ;  and 
by  stat.  5  and  6  Edward  VI.,  c.  11,  they  are  to  be  brought  face  to 
face  with  the  prisoner. 

In  addition  to  what  has  been  said  respecting  this  famous  statute 
1  and  2  Philip  and  Mary,  c.  10,  it  should  be  remarked  that,  after 
the  clause  ordaining  all  trials  to  be  had  according  to  the  common 
laws  of  the  realm,  there  is  another  which  provides  for  the  trial  of 
treasons  made  by  that  act,  much  in  the  manner  and  terms  used  by 
stat.  5  and  6  Edward  VI.,  c.  11,  for  it  ordains  that,  upon  the 
arraignment  of  any  treason  mentioned  in  this  act,  all  persons  (or 
two  of  them  at  the  least),  who  shall  write,  declare,  confess,  or 
depose  anything  against  the  person  arraigned,  shall,  if  living  and 
within  the  realm,  be  brought  forth  in  person  before  the  party 
arraigned,  if  he  require  the  same,  and  object  and  say  openly  in  his 
hearing  what  they  can  against  him,  concerning  the  treasons  in  the 
indictment. 

In  support  of  Lord  Coke's  opinion,  it  may  be  remarked  that  the 
very  words  of  the  statute  of  Philip  and  Mary  upon  which  this 
question  arose,  are  used  in  stat.  13  Elizabeth,  c.  1,  in  a  manner 
which  plainly  demonstrates  them  to  have  been  then  understood  as 
he  suggests.  That  act  speaks  of  persons  attainted  according  to  the 
usual  order  and  course  of  the  common  laws  of  this  realm,  or  accord- 

1  Fost.,  239. 
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ing  to  the  act  made  in  30  Henry  VIII.,  intitled,  an  act  concerning 
the  trial  of  treasons  committed  out  of  the  king's  dominions.  This 
seems  like  a  clear  parliamentary  exposition  of  the  words,  and  to  be 
in  itself  conclusive  that  they  were  intended  to  mark  the  common- 
law  trial  in  contradistinction  to  that  and  other  new  ones  ordained 
in  the  time  of  Henry  VIII. 

Upon  these  statutes  arises  an  observation  which  none  of  the 
above  writers  have  made,  but  which  should  be  taken  into  considera- 
tion in  order  to  understand  this  point  fully.  In  the  preceding  part 
of  this  history  it  has  been  remarked  that  the  office  of  the  grand 
inquest  was  to  present  offenders  on  their  own  knowledge,  and  that 
it  often  happened  for  a  person  to  be  indicted  without  any  one 
appearing  as  prosecutor  or  accuser.  When  it  afterwards  became 
the  custom  to  hear  the  informations  of  others,  and  upon  this 
ground  to  find  the  indictment,  it  was  a  rule  of  evidence  that  the 
accuser,  as  he  was  called,  who  had  preferred  the  charge  to  the  grand 
inquest,  should  not  be  a  witness  to  prove  the  fact  in  court,  because1 
he  might  be  supposed  to  be  in  the  same  mind  he  was  in  when  he 
delivered  his  information,  and  instead  of  a  confirmation  and  cor- 
roboration, as  there  ought  to  be,  he  could  only  give  the  jury  a 
repetition  of  what  he  had  before  said. 

A  practice  like  this  can  only  be  explained  by  recurring  to  the 
original  of  the  trial  by  petty  jury.  We  have  seen  that  the  petty 
jury  were  originally  brought  as  witnesses,  to  declare  on  their  oath 
their  opinion  as  to  the  guilt  or  innocence  of  the  party  charged  by 
the  indictment.  It  was,  therefore,  above  all  things  expedient  that 
no  person  who  either  had  been  of  the  former  jury,  or  had  appeared 
before  them  as  prosecutor  of  the  indictment,  should  be  allowed  to 
join  himself  to  those  who  were  to  try  the  propriety  of  his  act.  It 
was  accordingly  a  rule,  established  in  the  reign  of  Edward  I.,  that 
no  indicter  should  be  on  the  petty  jury.2  In  process  of  time,  the 
petty  jury  used  to  take  occasionally  other  helps  than  their  own 
knowledge :  they  used  to  read  depositions  of  absent  persons,  and 
sometimes  hear  witnesses;  but  as  these  papers  or  persons  were 
called  in  merely  as  assistants  to  them,  and  the  trial  was  still  con- 
sidered as  preserving  the  character  of  the  old  proceeding  unaltered 
by  this  innovation,  it  was  nothing  more  than  reasonable  that  the 
ancient  rule  should  be  still  adhered  to  ;  and  that,  as  those  who  had 
preferred  the  indictment  could  not  be  of  the  petty  jury,  so  now 
they  should  not,  in  the  light  of  witnesses,  assist  in  informing  that 
jury.  _ 

This  seems  to  have  continued  invariably  the  practice  for  many 
years.  We  have  already  seen  that  it  was  enacted  by  stat.  25 
Edward  III.,  st.  5,  c.  3,8  that  none  of  the  indictors  shall  be  put  in 
the  inquest  upon  the  deliverance ;  which  indictors,  in  the  old 
writers,  it  should  seem,  meant  as  well  the  prosecutor  as  the  grand 
inquest.    There  are  many  instances  in  the  subsequent  period  of 

1  Vide  ante,  vol.  iii.  aItM.,  vol.  ii.  a  jij^. 
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witnesses  challenged  because  they  were  indictors.1  In  the  reign  of 
Edward  IV.,  the  rule  was  recognised  in  cases  of  felony,  though  it 
was  said  not  to  hold  in  misdemeanours,  contrary  to  the  opinion  in 
the  time  of  Edward  III.2  It  appears  that  this  rule  was  still  pre- 
served at  the  time  of  the  statute  in  question ;  for  in  the  4th  and 
5th  of  Philip  and  Mary  it  was  agreed,  amongst  other  things,,  by  all 
the  judges,  that  it  was  a  good  challenge  to  a  witness  to  say  he  was 
one  of  the  accusers — that  is,  one  of  those  who  were  witnesses  on 
the  indictment ;  for,  says  the  book,  accusers  and  witnesses  so  far 
differ,  that  the  former  offer  themselves  voluntarily,  but  the  latter 
do  not  come  till  they  are  called,  and  therefore  an  accuser  seems 
hardly  unbiassed. 3 

This  being  the  prevailing  opinion,  it  is  beyond  a  doubt  that  a 
new  regulation  respecting  evidence  was  made  by  the  statutes  of 
Edward  VI.  independent  of  the  number  of  witnesses.  The  very 
style  of  stat.  5  and  6  Edward  VI.,  c.  11,  seems  to  intimate  that  the 
bringing  before  the  court  the  accusers  who  had  been  examined 
before  the  grand  jury,  was  something  new.  For  it  enacts,  with 
some  earnestness  and  precision,  that  "  the  said  accusers,  at  the  time 
of  the  arraignment  of  the  party  accused,  if  they  be  then  living, 
shall  be  brought  in  person  before  the  party  so  accused,  and  avow 
and  maintain  that  they  have  to  say  against  the  said  party,  to  prove 
him  guilty  of  the  treasons  contained  in  the  bill  of  indictment  laid 
against  the  party  arraigned,  unless  the  said  party  arraigned  shall 
willingly,  without  violence,  confess  the  same."  If  we  can  rely  upon 
a  cotemporary  exposition  of  these  statutes  of  Edward  VI.  and 
Philip  and  Mary,  this  was  the  opinion  held  by  the  learned  of  those 
days.  For  at  a  meeting  of  the  judges,  to  which  we  have  before 
alluded,  in  the  4th  year  of  Philip  and  Mary,  they  came  to  the 
following  resolutions  amongst  others:  That,  as  the  repealing 
statute  enacts  all  trials  for  treason  to  be  according  to  the  order  of 
the  common  law,  and  not  otherwise ;  and  as  a  common  law  trial  is 
by  a  jury  and  witnesses,  and  not  by  accusers,  therefore,  upon  trial 
.  of  any  treason  under  stat.  25  Edward  III.  there  needed  no  accusers; 
that  is,  the  witnesses  to  the  grand  jury  were  not  to  be  called  on  the 
trial,  and  brought  face  to  face  to  the  prisoner,  according  to  stat. 
5  and  6  Edward  VI.,  though  accusers  still  expected  to  be  at  the 
finding  of  the  indictment.* 

As  to  the  number  of  witnesses,  we  find,  that  before  the  repealing 
statute,  and  while  the  statutes  of  Edward  VI.  were  unquestionably 
in  force,  the  effects  of  these  provisions  had  been  baffled  by  some 
singular  explanations.  It  was  resolved  in  the  1st  of  Mary,  that  if 
a  person  knew  the  fact  of  his  own  knowledge,  and  told  it  to  an- 
other, that  other  person  would  make  a  good  second  witness,  under 
the  statute  of  Edward  VI. ;  and  in  the  like  manner,  he  who  heard 
it  at  second  or  third  hand5    When  such  strained  interpretations 

1  Bro.  Chal.,  101,  142,  12  and  40  Ass.  2  7  Edw.  IV.    Bro.  CM.,  166. 

3  Bro.  Cor.,  220.  *  Ibid.  5  Dyer,  99  b. 
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were  adopted  to  get  rid  of  the  check  put  on  state  prosecutions, 
while  those  beneficial  laws  were  in  force,  we  cannot  wonder  that 
they  so  readily  availed  themselves  of  this  statute  of  Philip  and 
Mary,  and  pronounced  it  a  repeal  in  that  respect  of  the  statutes  of 
Edward  VI. 

When  this  point  was  so  settled,  and  trials  were  conducted  in 
pursuance  of  it,  everything  fell  back  into  its  old  state.  These 
two  statutes  were  the  only  provisions  which  had  ever  been  made 
as  to  evidence,  either  defining  the  quality  or  number  of  persons 
whose  testimony  should  be  necessary  to  prove  a  fact ;  and  when 
they  were  looked  on  as  repealed,  we  need  only  turn  back  to  former 
periods  to  judge  what  security  was  left  for  persons  labouring  under 
the  weight  of  a  prosecution  for  treason.  Trials  for  treason  at 
common  law,  notwithstanding  the  boasted  security  of  juries,  were 
a  certain  mode  of  destroying  a  man.  Juries  seem  to  have  surren- 
dered to  the  court  their  right  of  judging  and  determining.  They 
used  to  convict  without  a  single  witness,  only  upon  depositions  ; 
those  sometimes  not  signed  by  the  party  making  them,  and  the 
contents  amounting  to  nothing  but  hearsay.  They  might  by  law, 
and  they  often  did  in  fact,  convict  upon  the  arraignment,  without 
anything  like  proof.  This  was  a  serious  matter  in  cases  of  trea- 
son, where  passion,  prejudice,  and  interest,  carry  men  so  far.  The 
law  was  the  same  in  all  cases  of  trial  by  jury,  in  common  felonies, 
and  misdemeanours ;  but  in  these  instances,  it  was  not  pregnant 
with  such  bad  consequences  as  in  the  former;  there  was  not 
usually  that  heat  in  prosecuting ;  and,  in  the  latter,  the  judgment 
did  not  reach  to  life. 

The  statute  of  Edward  VI.,  in  enacting  that  the  accusers  should 
appear  at  the  trial,  legitimated  a  testimony  to  which  before  there 
lay  a  legal  objection  ;  and  this  provision  seemed  to  be  equally  ex- 
pedient for  the  prosecutor  and  defendant.  The  prosecutor,  on  the 
credit  of  whose  testimony  the  bill  had  been  found,  gained,  by  the 
statute,  a  right  of  avowing  and  maintaining  what  he,  most  likely, 
was  alone  or  best  able  to  testify.  The  prisoner,  who  was  thus 
enabled  to  cross-examine  the  most  formidable  of  the  witnesses 
against  him,  being  those  on  whose  testimony  the  bill  was  found, 
so  far  obtained  a  great  advantage. 

However,  though  these  benefits  of  the  statute  were  thus  for  a 
time  defeated,  another  provision  respecting  witnesses  seems  to 
have  had  some  of  those  good  effects  on  trials  of  felonies  which  this 
statute  was  intended  to  produce  in  trials  of  treason.  The  stat.  1 
and  2  Philip  and  Mary,  c.  13,  directs  justices  of  the  peace  to  bind 
by  recognisance  all  persons  who  declare  anything  material  respect- 
ing any  felony,  to  appear  at  the  next  gaol  delivery,  and  to  give 
evidenoe  against  the  party  so  indicted,  at  the  time  of  his  trial ; 
and,  as  it  is  more  fully  expressed  in  stat.  2  and  3  Philip  and 
Mary,  c.  10,  to  give  evidence  against  the  party.  These  statutes, 
by  providing  a  compulsory  method  of  obliging  persons  to  give 
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evidence  against  the  party  at  the  gaol  delivery — that  is,  both  on 
the  indictment  and  on  the  trial — took  away  the  challenge  to  ac- 
cusers, and  gave  the  prisoner  that  candid  and  open  trial  so  much  to 
be  wished.  If  we  may  venture  a  conjecture,  it  is,  most  probably 
from  the  time  of  these  two  statutes  that  we  are  to  date  the  disuse 
of  this  challenge  to  an  accuser.  This  challenge  was  supported 
upon  the  principle,  that  an  accuser  was  a  volunteer,  and  sort  of 
party,  and  therefore  not  entitled  to  that  credit  which  an  indifferent 
witness  enjoyed,  who  appeared  and  delivered  his  evidence  under 
the  compulsion  of  legal  process.  An  accuser  was  now  compelled 
to  give  evidence  equally  with  a  witness,  and  stood  thereof  in  the 
same  legal  situation.1  When  persons  were  bound  in  the  same 
manner  to  give  evidence  in  cases  of  treason,  there  was  no  reason 
why  the  like  analogy  should  not  operate  with  respect  to  them; 
and  that  the  evidence  of  an  accuser  should  in  that  case  be  in  the 
like  manner  legal  and  valid.  This  probably  soon  became  the  law 
and  practice  ;  for  in  the  time  of  Queen  Elizabeth1,  the  distinction 
between  an  accuser  and  a  witness  seemed  quite  forgotten.  A  ves- 
tige, however,  of  this  old  law  seems  still  to  remain  in  the  practice 
of  indorsing  on  the  indictment  the  names  of  witnesses  examined 
before  the  grand  jury :  this,  as  has  been  before  observed,  might 
originally  be  intended  to  show  the  court  who  were  the  accusers, 
and  on  that  account  were  to  be  challenged,  if  attempted  to  be 
produced  as  witnesses.12 

After  all,  notwithstanding  the  repeal  of  the  statutes  of  Edward 
VI.  and  the  many  instances  which  follow  in  the  subsequent  reigns 
of  partial  and  oppressive  proceedings  on  trials,  the  reigns  of 
Edward  VI.  and  Queen  Mary  constitute  a  period  when  a  jury  first 
began  to  be  a  fair  and  effective  tribunal,  assuming  the  right  of 
judging  for  itself;  and  when  persons  whose  fate  was  to  be  deter- 
mined by  their  verdict  reposed  a  full  confidence  in  their  upright- 
ness, independence,  and  integrity.  There  is  an  instance  in  the 
reign  of  Philip  and  Mary,  where  a  jury  persisted  in  acquitting  a 
state  prisoner,3  against  the  direction  of  the  court,  and,  it  was  well 
known,  against  the  wishes  of  the  sovereign.  Whatever  judges 
might  pronounce  respecting  the  existing  law,  it  never  went  from 
the  memory  of  prisoners  that  a  statute  had  once  expressly  declared 
there  should  be  two  witnesses  to  prove  a  treason,  and  that  they 
should  be  called  face  to  face.  As  to  trials  of  felony,  it  was  an 
express  recommendation  of  Queen  Mary,  at  the  beginning  of  her 

1  In  the  ecclesiastical  court,  all  voluntary  preferrers  to  the  office  were  considered  as 
parties.  These  stood  precisely  in  the  situation  of  persons  giving  information  to  a  grand 
inquest,  and  it  was  from  this  idea  of  canonical  jurisprudence  that  the  challenge  to 
accusers  was  adopted.*  Some  little  confusion  may  arise  from  the  term,  because  accusa- 
tion is  a  mode  of  ecclesiastical  prosecution  contradistinguished  from  those  by  inquisition 
and  denunciation,  upon  which  two  last  the  office  always  proceeded.     Tide  ante. 

2  Vide  ante,  vol.  ii.  s  Sir  Nicholas  Throckmorton. 


*  An  Apolog.  for  Eccles.  Proa,  part  ii.. 
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reign,  to  her  judges,  that  they  should  suffer  prisoners  to  call  wit- 
nesses for  their  defence,  (a) 

The  defence  of  prisoners  in  all  criminal  prosecutions  seemed  to 
depend  on  the  like  indulgence,  and  not  upon  any  right  to  call  wit- 
nesses ;  for  in  stat.  1  Edward  VI.,  c.  1,  st.  6,  where  a  proceeding  by 
indictment  before  justices  of  the  peace  in  sessions  is  directed,  it 
was  thought  necessary  to  ordain,  that  the  party  arraigned  shall  be 
admitted  to  purge  or  try  his  innocence  by  as  many,  or  more,  wit- 
nesses, and  of  as  good  honesty  and  credence,  as  the  witnesses 
which  deposed  against  him. 

Thus  many  circumstances  contributed  actually  to  render  this 
mode  of  trial  a  more  deliberate  and  complete  examination  of  a 
matter  of  criminality  than  it  had  ever  been  before.  While  enlarged 
notions  respecting  the  power  and  importance  of  this  institution 
began  to  prevail,  it  was  more  and  more  considered  as  independent 
in  some  degree  of  the  court,  and  as  having  an  authority  and  judi- 
cature of  its  own ;  the  progress  of  which  opinions  will  be  seen  in 
the  sequel. 

We  shall  now  consider  what  was  done  by  our  courts  in  addition 
Witnesses  in  to  the  many  alterations  that  had  been  made  by  the 
treason,  legislature  in  our  criminal  law.  The  statutes  relating 
to  witnesses  in  treason  are  the  most  striking  part  of  the  penal 
laws  in  this  period,  and  very  few  years  elapsed  before  the  judges 
were  called  upon  to  come  to  some  resolutions  on  the  construction 
of  them,  as  has  already  been  treated  when  we  spoke  of  these  statutes. 
At  Sergeants'  Inn,  in  the  4th  year  of  Philip  and  Mary,  the  judges 
came  to  the  following  resolution  on  the  statutes  concerning  wit- 
nesses : — That  on  the  trial  of  treason  and  misprision  of  treason  there 
were  required  by  the  statutes  two  accusers  or  witnesses  to  the 
indictment,  or  sayings  and  accusations  in  writing  under  their 
hands,  or  the  testimony  of  others  to  such  accusation,  which  should 
be  read  to  the  jury  on  the  indictment.  Should  the  accusers  happen 
to  be  dead  at  the  time  of  the  indictment,  they  held  it  sufficient  if 
the  accusation  was  there  testifying  the  fact,  for  then  there  were 
two  accusers.  They  held,  likewise,  that  for  any  treason  under 
stat.  25  Edward  III.,  there  needed  no  accusers  at  the  trial,  because 
it  was  enacted  by  stat.  1  and  2  Philip  and  Mary,  c.  10,  that  all 
trials  for  treason  should  be  by  the  order  of  the  common  law,  and 

(a)  It  had  long  been  complained  that  in  suits  to  which  the  crown  was  a  party,  the 
subject,  whatever  were  his  rights,  had  no  probability  of  a  favourable  decision,  on 
account  of  the  superior  advantages  claimed  and  enjoyed  by  the  counsel  for  the  sove- 
reign. When  Mary  appointed  Morgan  chief-justice  of  the  Common  Pleas,  she  took 
the  opportunity  to  express  disapprobation  of  this  grievance.  "I  charge  you,  sir," 
she  said,  "  to  minister  the  law  and  justice  indifferently,  without  respect  of  person  ; 
and  notwithstanding  the  old  error  among  you,  which  will  not  admit  any  witneBS  to 
speak,  or  other  matters  to  be  heard,  in  favour  of  the  adversary,  the  crown  being 
party,  it  is  my  pleasure  that,  whatever  cases  be  brought  in  favour  of  the  subject  may 
be  admitted  and  heard.  You  are  to  sit  there,  not  as  advocates  for  me,  but  as  indif- 
ferent judges  between  me  and  my  people"  (State  Trials,  i.  72). 
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not  otherwise,  and  the  trial  hy  the  common  law  was  by  jury  and 
witnesses,  and  not  by  accusers.  The  same  of  treason  in  coining ; 
there  needed  no  accusers  at  the  arraignment,  but  only  at  the  indict- 
ment. But  they  held,  that  in  all  treasons  under  stat.  1  and  2 
Philip  and  Mary,  c.  10,  there  ought  to  be  witnesses  or  accusers,  as 
well  at  the  indictment  as  at  the  arraignment,  pursuant  to  a  clause 
at  the  end  of  that  act.  Again,  in  misprision  of  treason,  there  ought 
to  be  witnesses  or  accusers,  as  well  upon  the  indictment  as  the 
arraignment,  by  stat.  1  Edward  VI,  c.  12,  at  the  end;  for  stat. 
1  and_2  Philip  and  Mary,  before  mentioned,  repeals  accusers  at 
the  trial  in  cases  of  treason  only,  and  not  in  misprision.  They 
agreed  also,  that  petit  treason  ought  to  be  tried  as  high  treason, 
namely,  by  accusers  at  the  indictment,  but  that  there  needed  no 
accusers  at  the  trial.  In  these  resolutions  the  following  persons 
concurred :  namely,  Sir  William  Portman,  chief-justice ;  Mr  Hare, 
master  of  the  rolls;  Sir  Robert  Brook,  Sir  David  Brook,  Sir 
Humphrey  Brown,  Sir  John  Widdon,  Sir  Edward  Saunders,  Sir 
William  Staunforde,  and  Master  Dalison,  justices ;  Dyer,  sergeant ; 
and  Griffin  and  Cordell,  attorney  and  solicitor-general.  They 
agreed  also,  that  counsellors  who  gave  evidence  against  traitors  are 
not  accusers  ;  which  was  a  resolution  more  in  favour  of  the  subject 
than  those  which  allowed  the  written  accusations  to  supply  the 
place  of  vivd  voce  testimony.  It  may  be  added  here,  from  Sir  Bobert 
Brook's  own  words,  that  by  the  civil  law  accusers  were  as  parties, 
and  not  witnesses ;  for  witnesses  ought  to  be  indifferent,  and  not 
come  till  they  are  called  ;  but  accusers  offer  themselves  to  accuse ; 
and  conformably  with  this  idea,  our  law  had  allowed  it  as  a  good 
challenge  to  a  witness  to  allege  that  he  was  one  of  the  prisoner's 
accusers.1 

The  judges  in  the  above  resolutions  went  on  further  than  to 
agree  upon  the  number  of  accusers,  and  to  say  that  their  written 
accusation  would  be  received  as  equally  legal  with  their  verbal 
evidence.  In  a  formal  trial,  in  the  first  year  of  the  queen,  it  had 
been  held,  with  regard  to  the  credibility  of  the  accusation,  that  it 
was  sufficient  for  one  of  the  accusers  to  speak  of  his  own  know- 
ledge or  own  hearing ;  and  then  having  related  the  fact  to  another, 
that  other  person  might  be  a  good  accuser  under  the  act.  Thus 
Sir  Nicholas  Arnold,  who  accused  William  Thomas  of  treason  in 
speaking  words  tending  to  the  death  and  destruction  of  the  queen, 
and  made  this  accusation  upon  his  own  hearing,  had,  at  the  request 
of  William  Thomas,  reported  the  same  to  Sir  James  Croftes  ;  Sir 
James  Oroftes  reported  them  to  John  Fitzwilliam,  who  was  sup- 
posed a  proper  person  to  be  employed  to  kill  the  queen ;  and  he 
told  them  to  Sir  Thomas  Wiatt :  here  the  court  held  every  one  of 
these  persons  to  be  a  proper  accuser :  a  determination,  which  made 
it  wholly  unnecessary  to  repeal  the  statutes  of  Edward  VI.,  it  being 

1  "We  have  before  observed,  that  what  is  here  said  of  accusers  is  wholly  consonant  to 
the  principle  of  criminal  proceeding  in  the  canon  law.     Vide  ante.    New  Cases,  76. 
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after  this  in  vain  to  require  fifty  witnesses ;  for  the  same  principle 
would  have  supplied  any  number  from  the  knowledge  of  one 
alone.1 

In  the  same  year  it  was  declared,  -at  the  arraignment  of  Sir 
Nicholas  Throckmorton,  and  was  repeated  in  the  Star  Chamber  to 
the  jury  (who  were  arraigned  there  for  their  verdict  of  acquittal), 
by  the  opinion  of  the  justices,  that  where  two  or  more  conspired  to 
levy  war,  or  commit  any  other  treason,  and  one  of  them  executed 
it,  this  was  treason  in  all.2 

It  seemed  to  be  a  determination  to  strain  the  law  of  treason,  as 
well  private  as  public:  It  was  laid  down  this  same  year,  that  if 
a  son  or  daughter-in-law  kill  a  father  or  mother-in-law,  who 
furnishes  board  or  lodging,  and  to  whom  they  do  necessary  services, 
such  a  person,  if  indicted  proditorie,  should  be  found  guilty  of 
petit  treason,  though  there  were  no  wages  paid.3  A  case  hap- 
pened where  a  female  servant  and  a  stranger  conspired  to  rob  the 
master,  and  at  the  appointed  time  she  admitted  him  into  the  house, 
and  conducted  him  with  a  candle  to  her  master's  bed,  where  he 
killed  him,  the  servant  doing  and  saying  nothing,  but  only  holding 
the  candle :  it  was  a  question,  whether  the  servant  was  guilty  of 
petit  treason,  considering  the  straDger  was  principal  actor,  and  only 
guilty  of  murder.  The  judges  were  divided  upon  it.  Portman 
and  Brook,  the  two  chief-justices,  with  Hare,  the  master  of  the 
rolls,  considered  it  as  treason;  Brook,  chief-baron,  with  Dalison 
and  Staunforde,  justices,  maintained  the  negative.4  A  similar 
question  had  been  decided  in  the  affirmative  in  the  time  of 
Bichard  III.  A  man  having  seized  on  the  sea  some  goods  of  an 
enemy,  took  them  into  a  house,  where  he  was  attacked  by  a  person 
pretending  to  have  an  authority  from  the  admiral,  and  supported 
by  a  multitude  of  persons ;  a  woman,  without  any  weapon,  issued 
out  of  the  house,  and  was  killed  by  one  of  the  persons  who  came  to 
take  the  goods,  and  had  thrown  a  stone  at  another  in  the  gate.  It 
being  a  question  whether  this  was .  murder,  the  justices  and 
sergeants  were  divided ;  some  thinking,  that  if  she  came  out  in 
defence  of  the  house,  it  was  murder  in  all  the  persons  attacking 
the  house  ;  others,  among  whom  were  Brook,  Staunforde,  and  Dyer, 
thought  otherwise,  for  (say  they)  no  malice  was  prepensed  against 
the  woman,  and  the  imputation  of  murder  cannot  be  extended 
further  than  the  party's  design.  The  former  supported  their  con- 
clusion by  saying  that  if  two  were  fighting,  at  an  appointed  time 
and  place,  and  a  stranger,  interfering  to  part  them,  was  killed  by 
one  of  them,  this,  conformably  with  some  opinions  as  old  as  the 
reign  of  Edward  III.,  was  murder  in  the  slayer ;  and  some  thought 
it  was  murder  in  both.5 

A  case  very  much  like  this  supposed  one,  had  really  happened 
in  the  first  year  of  Queen  Mary's  reign.     This  was  Salisbury's 

\  Mar.  Dyer,  99,  68.  '  IKd.,  98,  56.  s  Dal.,  14,  1. 

4  2  and  3  Philip  and  Mary.    Dyer,  128,  57.         *  Ibid.,  128,  60. 
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case.1  The  jury  upon  the  trial  put  this  question,  with  relation  to 
one  of  several  that  were  indicted  for  murder,  Whether  if  the 
defendant  was  in  company  with  them  who  of  malice  prepense 
killed  the  deceased,  and  when  he  saw  them  combating  together, 
took  part  with  them  suddenly,  without  any  malice  prepense,  and 
struck  the  deceased,  together  with  the  others,  he  was  guilty  of 
murder  or  manslaughter  ?  to  which  the  court  answered,  3  he  had 
no  malice  prepense,  but  suddenly  took  part  with  those  who  had,  it 
was  manslaughter,  and  not  murder.  The  fact  upon  the  evidence 
being,  that  the  intention  was  not  to  kill  the  deceased,  but  his 
master,  the  judge  laid,  down  the  law  upon  that  head,  namely,  that 
killing  one  man  upon  a  malice  conceived  against  another  is  murder. 
There  arose  another  point  in  this  case,  which  must  startle  a  modern 
reader,  and  is  well  worthy  of  observation. 

We  have  seen  in  the  reign  of  Henry  VIII.  that  a  man  found 
guilty  of  manslaughter,  on  an  indictment  of  murder, 
was  by  all  the  judges  held  guilty  of  the  whole  indict-  twLTmurder" 
ment,  and  was  accordingly  executed.  2  In  the  present  and  man- 
case,  the  jury  found  that  Salisbury  killed  the  deceased, s  aug  ter- 
but  not  of  malice  prepense ;  and  so  they  acquitted  him  of  the 
murder,  and  found  him  guilty  of  the  manslaughter.  Upon  this,  it 
was  privately  debated  upon  the  bench,  whether  he  should  be 
entirely  acquitted  by  this  verdict,  inasmuch  as  he  was  arraigned 
of  murder,  and  was  acquitted  thereof ;  or  whether  he  should  have 
judgment  to  be  hanged  for  the  manslaughter  ;  or,  thirdly,  whether 
this  verdict  should  serve  for  an  indictment  of  manslaughter,  or 
what  else  should  be  done :  and  it  was  clearly  the  opinion  of  the 
whole  court,  that  they  might  give  judgment  against  him  to  be 
hanged  for  the  manslaughter.  In  support  of  this,  they  said,  that 
the  jury  might  give  a  verdict  at  large,  and  find  the  whole  matter ; 
as  if  one  was  arraigned  of  the  death  of  a  man,  and  he  pleaded  not 
guilty,  the  jury  might  find  that  he  killed  him  in  his  own  defence. 
In  this  case,  therefore,  where  he  was  arraigned  for  killing  a  man 
with  malice  prepense,  the  substance  of  the  matter  was,  whether  he 
killed  him  or  not ;  and  the  malice  prepense  was  but  matter  of  form, 
or  the  circumstance  of  killing.  And  though  the  malice  prepense 
makes  the  fact  more  odious,  and  for  this  cause  the  offender  shall 
lose  several  advantages  which  he  would  otherwise  have,  as 
sanctuary,  clergy,  and  the  like ;  yet  it  is  nothing  more  than  the 
manner  of  the  fact,  and  not  the  substance.  The  substance  and 
manner  being  both  put  in  issue  together,  if  the  jury  find  the  sub- 
stance and  not  the  manner,  judgment  shall  be  given  according  to 
the  substance.  Though  the  court  were  clear  in  this  opinion,  they 
thought  it  better,  as  they  were  on  the  circuit,  to  take  the  opinion 
of  the  sages  of  the  law,  and  in  the  meantime  they  granted  a 
reprieve.3    What  was  finally  done  in  this  case  does  not  appear. 

This  difficulty  was  occasioned  by  the  late  statutes  of  Henry  VIII. 

'  Plowd.,  100.  2  Vide  ante,  393.  .      !  Plowd.,  100. 
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and  Edward  VI,  that  had  taken  clergy  from  those  convicted  or 
attainted  of  murder  of  malice  prepense ;  since  which  a  distinction 
had  arisen  in  point  of  privilege,  and  so  of  punishment,  between 
felonious  manslaughter  and  felonious  murder  with  malice  prepense. 
Before  these  acts,  if  the  jury  had  acquitted  a  prisoner  of  murder, 
and  of  the  malice,  yet  there  was  still  a  felonious  killing  contained 
in  the  indictment,  which  could  only  be  qualified  by  finding  it  to 
be  se  defendendo  or  per  infortunium.  It  appears  from  our  oldest 
writers  upon  criminal  law,  that  the  only  object  in  prosecutions  of 
this  sort  was  to  fix  on  the  defendant  the  charge  of  felonious  killing, 
namely,  nequiter  et  infelonid  et  prcemeditato  assultu  fecit  plagam 
mortalem,  &c. ;  this  was  therefore  most  truly  the  substance  of  the 
charge.  Murder  was  in  former  times  so  very  distinct  a  crime  from 
felonious  killing  that  they  could  hardly  be  inquired  of  together ; 
at  least  murder  could  never  have  been  a  subject  of  inquiry  before 
the  jury  who  were  to  try  the  felonious  killing,  being  always  to  be 
inquired  of  by  a  presentment  of  Englishery.1  We  have  before  seen, 
that  when  these  presentments  were  abolished  by  law,  the  term 
murder  had  lost  all  legal  meaning  or  use,  till,  by  degrees,  it  crept 
into  indictments,  and  was  adopted,  at  first,  merely  to  aggravate  the 
charge,  which  was  thought  then  to  sound  more  malignant,  though 
it  was  not  heightened  in  the  eye  of  the  law.  However,  such 
efficacy  was  attributed  to  this  term,  that  in  time  it  became,  in  its 
adopted  sense,  as  technical  as  in  its  old  one,  and  every  indictment 
for  felonious  killing  was  required  to  allege  quod  murdravit.  At 
length  this  became  the  principal  charge  and  git  of  every  indict- 
ment ;  in  the  last  reign  it  had  been  determined  to  imply  malice, 
so  that  murdravit  was  sufficient,  without  the  addition  ex  malitid 
prcecogitatd;2  a  suggestion  which  was  more  anciently  the  indispen- 
sable requisite  of  all  appeals  and  indictments  for  homicide. 

When,  therefore,  murder  with  malice  prepense  had  taken  the 
place,  as  it  were,  of  felonious  homicide,  and  became  the  sting  of 
such  indictments,  the  common  apprehension  must  be,  that  an 
acquittal  of  the  murder  and  malice  was  an  acquittal  of  the  feloni- 
ous killing.  But  when  the  statutes  of  Henry  VIII.  and  Edward 
VI.  had  singled  out  murder  with  malice  prepense  as  a  mode  and 
circumstance  of  killing  which  should  no  longer  enjoy  the  benefit 
of  clergy,  the  judges  began  once  more  to  separate  the  legal  ideas 
of  murder  and  felonious  homicide  ;  and  to  say,  as  on  this  and 
another  occasion  which  has  been  mentioned,  that  there  still 
remained  a  felony  in  the  indictment ;  and  though  the  prisoner  was 
acquitted  of  the  murder,  yet  if  the  jury  convicted  him  of  killing 
(without  adding  the  qualification  of  se  defendendo  or  per  infortu- 
nium), they  convicted  him  of  felony,  for  which  he  should  have 
judgment  to  die ;  and  to  this  felonious  killing  they  gave  the  name 
of  manslaughter,  and  sometimes  chance-medley.  The  former  of 
these  words,  it  is  obvious,  was  only  another  term  for  homicide ; 

1  Vide  ante,  vol.  i.,o.  viii.  La5Bdw.  VI.    Dyer,  69,  2. 
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the  latter  was  to  express  a  sudden  affray,  or  scuffle,  chaud -melee ; 
it  being  under  such  circumstances  that  the  killing  here  meant  to 
be  signified  most  usually  happened.  Conformably  with  this  new 
construction  of  the  judges,  homicide  is  thus  divided  by  Staunforde, 
who  wrote  three  or  four  years  after  the  time  of  which  we  are  now 
speaking.  He  says,  that  killing  a  man  is  either  justifiable,  or  se 
defendendo,  or  per  misadventure;  and  if  it  is  not  one  of  these  three, 
it  is  voluntary  homicide,  which  he  subdivides  into  two  ;  the  more 
heinous  species  called  murder,  the  less  heinous  called  cJiance-medley.1 

The  judges  seem  to  have  been  governed  in  their  construction  of 
these  statutes  by  technical  reasons  like  those  above  mentioned ; 
but,  however  artificial  it  might  be  in  its  commencement,  the  dis- 
tinction between  murder  and  manslaughter  has  been  since  upheld 
and  explained  upon  the  best  and  wisest  principles  of  penal  justice. 
A  conviction  of  the  frail  state  of  humanity  induces  one  to  pro- 
nounce it  a  great  defect  in  our  old  law,  that  no  allowance  was 
made  for  the  passions  of  men  ;  if  a  man  was  killed  in  a  quarrel,  or 
on  a  sudden  affray,  it  was  equally  felonious  as  if  by  a  deliberate 
act.  But  since  the  time  of  the  above  distinction,  such  an  act,  which 
could  not  be  excused  under  the  idea  of  self-defence  or  misadventure ; 
nor  could,  consistent  with  the  feelings  of  the  mind,  as  well  as  the 
dictates  of  plain  sense,  be  stigmatised  with  the  name  of  premedi- 
tated murder,  might  yet  be  subjected  to  a  proportionate  punish- 
ment, under  the  name  of  manslaughter  or  chance-medley.  It  fol- 
lows, that  after  this  change  of  sentiment,  much  of  what  is  delivered 
in  our  earlier  writers  and  reports  on  questions  of  homicide,  must 
be  read  with  great  caution,  as  inapplicable  to  and  irreconcilable 
with  the  notions  which  began  to  prevail  from  this  time  to  the 
present  day.  This  is  remarkable  not  only  in  points  that  arise  about 
a  killing  on  a  sudden  affray,  but  more  particularly  in  questions  of 
se  defendendo;  the  old  law  upon  which  is  become  almost  unin- 
telligible. 

To  return  to  the  doubt  of  the  judges  upon  the  case  before  them. 
Notwithstanding  the  explicit  manner  in  which  they  delivered  their 
opinion,  that  the  substance  of  the  indictment  was  found,  and  that 
judgment  of  death  should  be  given,  they  could  not  mean  that 
the  manslaughter  of  which  he  was  convicted,  and  the  murder  of 
which  he  was  acquitted,  were  the  same  degree  of  offence,  and  were 
to  be  equally  punished  by  hanging ;  for  they  had  themselves  stated 
this  difference,  that  murder  was  deprived  of  clergy,  but  man- 
slaughter was  not.  It  should  seem  then  that  the  difficulty  entirely 
arose  from  one  of  these  circumstances — either  that  the  party  had 
deferred  demanding  his  clergy  till  after  judgment  of  death  had 
been  passed,  or  that  he  was  not  a  clerk ;  or  that  the  judges  hesi- 
tated, not  about  the  fate  of  the  prisoner,  but  the  form  of  entering 
the  judgment.  It  is  only  in  one  of  these  ways  that  the  judgment 
of  death  here  spoken  of  can  be  accounted  for. 

1  Staunf.,  19  a. 
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It  is  remarkable  that  the  definition  of  larceny  given  by  Staun- 
forde  is  that  which  Bracton  had  formed  so  many  centuries  before, 
and  this  is  laid  down  and  commented  on  by  Staunforde  as  the  law 
of  his  time ;  though  this  offence,  in  its  legal  consideration,  had  been 
much  altered  from  the  time  of  Henry  III.,  and  an  entire  new  de- 
scription was  made  of  it,  at  least  by  the  time  of  Edward  IV.,  as  we 
have  seen  in  the  former  part  of  this  history.1 

Robbery  is  defined  by  this  writer  to  be,  when  a  man  takes  any- 
thing from  the  person  of  another  feloniously,  though  the  thing 
taken  be  not  worth  a  penny; 2  a  definition  which  later  writers  have 
narrowed,  by  restricting  it  to  a  taking  with  force,  and  a  putting  in 
fear.  It  was  an  opinion  of  Justice  Hales  in  7  Edward  VI.,  that  it 
was  no  felony  to  take  a  diamond,  ruby,  or  other  stone  (not  set  in 
gold,  or  otherwise),  because  they  are  not  of  price  with  every  one, 
though  some  hold  them  valuable  and  precious. 

It  was  held  in  4  Edward  VI.3  that  the  breaking  of  a  house  shall 
not  be  burglary,  unless  it  is  by  night.  This  is  the  first  passage  in 
any  book  where  burglary  is,  confined  to  a  breaking  by  night.*  In 
the  old  books  it  is  said  to  be  the  same,  whether  by  night  or  by  day. 
According  to  this  late  determination  Staunforde  has  formed  his 
description  of  this  crime,  collected  from  the  many  decisions  since 
the  time  of  Britton  and  The  Mirror,  which  is  to  this  effect : — 
"  Burglars  are  those  who  feloniously,  in  time  of  peace,  break  a 
house,  church,  walls,  or  towers,  though  they  take  nothing  from 
thence ;  but  then  it  must  be  done  with  intent  to  commit  a  felony, 
and  in  the  night."  5  As  to  the  circumstance  and  kind  of  breaking, 
the  following  point  was  resolved  in  3  Edward  VI. : 6  A  person  was 
taken  in  the  night  putting  back  the  leaf  of  a  window  with  a  dagger : 
this  was  held  to  be  burglary.  The  like  was  resolved  where  a  man 
was  found  drawing  the  latch  of  a  door,  which  was  not  otherwise 
fastened.?  It  was  held,  thatyreg^  alone  in  an  indictment  was  not 
sufficient,  but  it  should  be  /regit  et  intravit.8 

According  to  Staunforde's  definition,  the  breaking  might  be 
either  of  a  house,  church,  wall,  or  tower.  It  was  held  in  2  Ed- 
ward VI.,  that  where  a  stable  was  near  a  house,  and  inheritable  as 
parcel  of  a  house,  and  it  was  broke  by  night  with  intent  to  rob, 
this  was  a  burglary.9 

The  law  of  principal  and  accessary  always  furnished  some  sub- 
Trial  of  principal  ject  of  argument  and  difficulty.  In  a  case  which 
and  accessary,  happened  at  Shrewsbury  at  the  same  time  with  the 
above  case  of  Salisbury,  it  happened  that  several  were  indicted  for 
murder,  and  several  others  for  being  present  aiding  and  abetting. 
The  latter  were  the  only  persons  in  custody,  and  it  was  submitted 
by  Sir  Thomas  Bromley,  the  chief-justice,  to  the  others  in  the 
commission  with  him,  whether  these  men  should  be  arraigned ;  for 
although  they  were  principals  as  well  as  those  who  struck  the 

1  Vide  ante,  vol.  ii.  a  Staunf.,  27  a.  3  Bro.  Cor.,  185. 

4  Vide  ante.  s  Noctanter.  Staunf.,  30  a.        «  Lamb.  Irenarch  258 

7  Ibid.  8 1  Mar.  Dyer,  99, 58.  » New  Cases,  75. 
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blow,  yet  they  were  principals  only  in  the  second  degree,  in  respect 
of  the  act  of  the  others ;  and  if  it  should  happen  that  these  should 
be  convicted,  and  then  the  others  be  tried  and  acquitted,  a  new 
difficulty  and  inconvenience  would  follow  ;  for  they  would  be  found 
guilty  of  abetting  a  fact  that  was  never  done ;  and  when  it  is 
recollected  that  in  the  old  law  persons  present  aiding  and  assisting 
were  deemed  to  be  accessaries  and  not  principals,  he  thought  it 
deserved  some  consideration.  After  two  days'  hesitation,  the  other 
justices  were  of  opinion,  that  those  who  were  aiding  and  assisting 
were  in  truth  and  fact,  to  all  intents,  as  much  principals  as  those 
who  did  the  fact ;  for  they  caused  a  terror  in  the  party,  and  thus 
disabled  him  from  resisting  and  defending  himself,  which  was  the 
same  as  giving  the  stroke  ;  it  was  therefore  not  proper  to  say,  that 
the  one  were  principals  in  deed,  and  the  others  in  law,  but  they 
are  all  principals  in  deed  and  in  the  same  degree.  They  said, 
therefore,  that  should  the  jurors  give  a  special  verdict,  and  find 
that  the  deceased  was  struck  by  another  than  the  person  alleged  in 
the  indictment  to  have  struck  him,  and  find  these  guilty  of  aiding 
and  being  present,  the  verdict  would  be  a  sufficient  conviction. 
The  same  if  those  who  gave  the  wound  should  die,  the  aiders  who 
were  present  might  be  arraigned ;  which  shows  they  were  equally 
principals,  and  not  in  the  second  degree.  In  this  the  chief-justice 
and  the  rest  agreed,  and  the  prisoners  were  accordingly  tried.1 

A  man  was  indicted  as  accessary  both  to  the  principals  absent 
and  those  present ;  and  Bromley  started  a  doubt,  whether  he  should 
be  arraigned  as  accessary  to  the  principals  now  present ;  for  he 
could  not  be  arraigned  as  accessary  to  those  absent.  If  he  was 
arraigned  in  this  way,  he  might  be  acquitted  of  being  accessary  to 
those  present,  and  yet  be  might  really  be  accessary  to  those  who 
were  absent ;  but  could  not  be  a  second  time  arraigned  for  the 
same  fact ;  for  though  being  accessary  to  one  is  not  being  accessary 
to  another,  yet  the  fact,  which  is  the  death  of  the  deceased,  is  all 
one.  The  justices  did  not  agree  to  this  as  a  cause  for  deferring  the 
arraignment,  for  they  said,  though  he  was  arraigned  as  accessary 
to  those  present,  and  should  be  acquitted,  he  might  well  by  law  be 
arraigned  as  accessary  to  the  others ;  but  in  conformity  with  the 
general  practice,  and  the  authority  of  a  case  in  the  book  of  "Assizes,"2 
they  deferred  the  arraignment  till  he  could  be  arraigned  as  acces- 
sary to  all  the  principals  together.3  Plowden  remarks  upon  this 
practice  of  deferring  the  arraignment  of  the  accessary  till  he  could 
be  arraigned  as  accessary  to  all  the  principals  together,  that  it  was 
more  out  of  good  discretion  than  necessity :  it  is,  says  he,  to  save 
the  country  the  trouble  of  furnishing  two  or  three  juries,  when  one 
might  do  the  whole  ;  and  he  agrees  with  those  who  said  the  acces- 
sary if  acquitted  as  accessary  to  one,  might  afterwards  be  tried  as 
accessary  to  the  others.4  We  find  in  4  Edward  VI.  two  cases, 
where  a  man  who  had  been  acquitted  as  accessary,  was  afterwards 

»  Plowd.,  9T.       2  40  Ass,,  pi.  25.        s  Plowd.,  98.        4  7  Hen.  IV.,  107.  Plowd.,  ibid. 
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indicted  of  the  same  felony  as  principal ;  and  notwithstanding  his 
former  acquittal,  he  was  arraigned,  convicted,  and  hanged.  It 
does  not  appear  whether  this  was  an  accessary  before  or  after  the 
fact.i 

Where  five  prisoners  were  arraigned  together,  and  they  did  not 
join  in  their  challenges,  it  was  held,  that  though  the  arraignments 
were  several,  yet  as  one  venire,  and  upon  that  a  tales,  was  awarded 
for  all,  therefore  a  juror  challenged  by  one  was  held  to  be  drawn 
against  all.  But  the  bench  perceiving  that  the  prisoners  by  thus 
severing  in  their  challenges,  would  each  have  the  liberty  of  chal- 
lenging twenty  jurors,  which  would  exhaust  a  greater  number  than 
those  summoned  and  in  the  town,  an,d  so  prevent  a  trial  taking 
place,  they  were  going  to  sever  the  pannel,  upon  the  authority  of 
a  precedent  in  the  time  of  Edward  IV.,2  so  that  the  same  men" 
might  serve  for  five  several  inquests.  The  prisoners  seeing  this, 
were  induced  to  agree  in  their  challenges.3  It  was  said  that 
a  man  could  not  abjure  for  high  treason ;  there  was  some  doubt 
whether  an  offender  in  petit  treason  might  abjure.  There  is 
mention  in  a  chronicle  of  Henry  VI.  of  a  woman  abjuring  who  had 
killed  her  mistress  ;  but  such  writings  are  deceitful  authorities  for 
points  of  law.4 

It  was  enacted  by  stat.  1  Mary,  st.  2,  c.  7,  that  all  fines  where- 
upon proclamation  has  not  been  duly  had,  by  reason  of  the 
adjournment  of  the  term,  shall  be  of  the  same  force  under  stat.  4 
Henry  VII.,  c.  24,  as  if  the  term  had  been  regularly  holden. 

The  stat.  35  Henry  VIII,  c.  6,  which  gave  a  tales  de  circwm- 
stantibus  to  a  plaintiff,  was,  by  stat.  4  and  5  Philip  and  Mary,  c.  7, 
extended  to  any  issue  to  be  tried  between  the  king  and  a  private 
party,  or  such  as  pursue  any  suit  for  the  king  and  themselves ;  but 
such  tales  must  be  on  the  request  of  the  king  or  of  the  party  suing 
quitam. 

An  explanation  was  made  of  the  stat.  32  Henry  VIII,  c.  2,  con- 
cerning the  limitation  of  actions,  as  to  certain  cases  where  it  was 
often  not  possible,  from  the  natural  course  of  things,  to  lay  the 
express  seisin  or  presentment  within  sixty  years.  It  was  therefore 
declared  by  1  Mary,  st.  2,  c.  5,  that  that  act  should  not  extend  to  any 
writ  of  right  of  advowson  quare  impedit,  assize  jure  patronatis,  &c. 

The  rigid  opinions  maintained  in  the  last  reign  against  covenants 
Covenants  to  to  convey  uses  were  beginning  to  be  somewhat  tem- 

raise  uses,  pered.  A  question  arose  upon  a  covenant  of  this  sort 
in  the  reign  of  Philip  and  Mary.  Sir  Thomas  Seymour,  the  lord 
admiral,  who  was  attainted  in  the  last  reign,  had  covenanted  and 
granted  to>  one  Andrew,  in  consideration  that  Andrew  had  conveyed 
after  his  death  divers  lands  in  fee-simple  to  Sir  Thomas,  that  he 
would  levy  a  fine  to  certain  persons  of  lands  whereof  the  admiral 
was  then  seised,  to  himself  for  life,  remainder  to  Andrew  in  tail. 
No  such  fine  was  levied,  and  it  now  became  a  question  whether  the 

i  New  Cases,  75.  '  9  Edw.  IV.  "Plowd.,  100.  *  New  Cases,  78. 
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covenant  of  itself  had  changed  the  use.  It  was  debated  at  Ser- 
geants' Inn ;  and  it  there  appeared  to  Bromley,  the  chief-justice, 
Portman,  Brown,  Saunders,  Brook,  chief-baron,  Whiddon  and 
Guffer,  the  attorneys,  and  Sir  James  Dyer,  that  no  use  could  possibly 
be  altered  by  the  covenant ;  for  it  was  future,  and  the  covenant 
could  not  now  by  any  possibility  be  performed.  But  they  in  like 
manner  agreed  that  if  I.,  in  consequence  of  marriage,  or  for  a  sum 
of  money,  covenant  that  K  should  have  certain  lands,  they  would 
change  the  use  presently ;  because  there  the  estate  was  not  to  be 
made  afterwards,  as  in  the  case  before  the  judges.  It  was  also 
agreed  that  if  cestui  que  use  willed  that  his  feoffees  should  make  an 
estate  to  J.  S.,  in  tail  or  in  fee,  and  then  died,  yet  the  use  would  be 
completely  changed  before  the  estate  was  actually  executed  by  the 
feoffees.1 

These  concessions  were  a  sufficient  foundation  for  the  super- 
structure that  was  afterwards  raised  upon  them.  Two  years  after, 
the  following  case  happened :  A  covenant  was  made  that  the  son 
of  A.  should  marry  the  daughter  of  B.,  for  which  B.  should  give 
to  A.  a  hundred  pounds  ;  and  A.  covenanted  with  B.,  that  if  the 
marriage  did  not  take  place,  then  A.  and  his  heirs  should  be  seised 
of  certain  lands  to  the  use  of  B.  and  his  heirs  quousque.  A.  and 
his  heirs  or  executors  repaid  the  hundred  pounds ;  after  this  B. 
died,  and  something  happened  to  prevent  the  marriage  taking 
effect ;  so  that  it  became  a  question  whether  the  use  was  changed 
by  the  above  covenant.  And  it  was  held  that  the  use  was  executed 
by  the  statute  in  the  heir  of  B.,  notwithstanding  B.  was  dead 
before  the  refusal  of  the  marriage ;  for  the  covenant  bound  the 
land  with  the  use  in  the  life  of  B.2 

A  covenant  was  made  upon  consideration  of  love,  favour,  and 
other  good  considerations,  to  suffer  a  recovery  to  Sir  Anthony 
Wingfield,  to  the  uses  mentioned  in  the  deed ;  which  uses  were 
contained  in  a  clause,  wherein  the  said  Sir  Anthony  covenanted 
and  granted  for  himself  and  his  heirs,  that  within  eight  months 
after  the  assurance  so  made,  he  would  make,  or  cause  to  be  made, 
an  estate  to  his  own  mother  for  life,  remainder  to  himself  and  his 
wife  in  special  tail,  remainder  to  his  wife  in  fee..  A  recovery  was 
suffered,  but  no  estate  made  by  Sir  Anthony ;  and  it  became  a 
doubt  whether  the  use  was  changed  by  the  deed,  and  the  operation 
of  the  statute  upon  it.  And  it  seemed  to  the  two  chief-justices, 
Justice  Stamford  and  Sir  James  Dyer,  that  no  use  was  changed  by 
the  indenture  and  recovery  only,  without  an  estate  being  properly 
executed ;  for  if  so,  a  construction  of  law  would  be  allowed  which 
might  make  it  impossible  for  the  covenanter  to  perform  his  cove- 
nant. They  not  only  held  no  use  to  be  changed  under  the  statute 
and  the  deed,  but  they  also  added  that  no  subpcena  would  lie  to 
compel  Sir  Anthony  to  carry  it  into  execution,  because  there  was  a 
remedy  at  common  law  by  action  of  covenant.3 

JlMary.    Dyer,  96.  2  3  Mary.     New  Cases,  ]  37. 
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It  was  not  only  in  the  instance  of  these  covenants  that  the  courts 
of  common  law  entertained  scruples  of  allowing  a  use  to  be  con- 
veyed, where  a  plain  and  obvious  intention  of  the  parties  to  raise  a 
use  was  discoverable  from  the  transaction  and  terms  of  the  deed ; 
but  we  have  seen  in  the  former  reign,  where  it  was  directed  that 
feoffees  should  take  the  profits  and  pay  them  over  to  another,  that 
the  judges  held  this  not  to  be  a  use  executed  by  the  statute  in  the 
person  to  whom  the  profits  were  to  be  paid.1  The  judges  did  not 
then  go  so  far  as  they  did  on  the  present  occasion,  and  declare  that 
no  subpoena  would  lie.  It  must  be  confessed  that  the  present  is 
not  so  stroDg  a  case  as  the  former  ;  this  being  an  executry  cove- 
nant, and,  as  such,  plainly  within  the  rule  which  had  been  laid 

origin  of  down  upon  that  head  in  the  repeated  decisions  of  this 
trusts.  an(i  the  former  reigns.  However,  it  will  be  seen,  not- 
withstanding the  Court  of  Chancery  might  at  this  time  join  with 
the  courts  of  law,  and  deny  relief  in  these  executry  covenants,  that 
in  after-times  persons  were  enabled  most  completely  to  substantiate 
these  claims  in  equity  as  trusts,  which  ought  in  conscience  to  be 
fulfilled. 

The  like  observation  may  be  made  on  a  decision  in  the  latter  end 
of  Philip  and  Mary.  It  was  resolved  by  the  whole  Court  of  Com- 
mon Pleas,  in  the  case  of  Jane  Tyrrell,  that  a  use  could  not  be 
limited  on  a  use.  Jane  Tyrrell  bargained  and  sold  land  for  a  sum 
of  money,  habendum  to  the  bargainee  and  his  heirs  for  ever,  to  the 
use  of  the  bargainer  Jane  Tyrrell  for  life,  and  after  her  decease  to 
the  bargainee  in  tail,  remainder  to  the  use  of  the  heirs  of  the  bar- 
gainer in  fee.  It  was  objected  that  the  uses  beyond  the  habendum 
were  all  void  and  impertinent ;  for  a  use  could  not  be  reserved  or 
raised  out  of  a  use  ;  and  by  the  nature  of  this  conveyance,  by  bar- 
gain and  sale,  a  use  was  first  transferred  to  the  bargainee,  before 
any  freehold  or  inheritance  was  vested  in  him  by  the  enrolment. 
The  court  had  before  conceived  some  doubt  whether  all  the  uses 
beyond  the  first  were  not  mere  nullities ;  and  now  it  was  so  ad- 
judged by  Saunders,  chief-justice,  and  the  rest  of  the  court.2  Here 
was  another  occasion  for  the  aid  of  a  court  of  equity  to  temper  the 
construction  of  the  courts  of  common  law.  In  this  manner,  after 
the  making  of  the  statutes  of  uses,  did  the  strictness  of  the  judges, 
in  construing  those  conveyances,  drive  uses  back  into  the  courts  of 
equity.  The  Chancery  once  more,  as  in  the  reign  of  Henry  VI., 
took  up  uses  where  the  common  law  rejected  them ;  and  all  such 
uses,  with  most  or  all  of  their  consequences,  became  peculiar  objects 
of  that  court's  jurisdiction,  under  the  idea  and  consideration  of 
trusts,  which  ought  in  conscience  to  be  established  and  fulfilled, 
though  they  were  not  wholly  consonant  to  the  rules  and  course  of 
the  common  law. 

,    It  seemed  to  be  in  consequence  of  the  statute  of  uses  that  the 
judges  agreed  to  consider  a  recovery,  where  a  cestui  que  use  in  tail 
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was  vouchee,  to  be  a  sufficient  bar  of  the  issue.1  As  the  statute 
had  put  the  cestui  que  use  in  complete  seisin  of  the  freehold,  he  was 
in  the  condition  of  other  tenants  in  tail,  and  entitled  to  every  ad- 
vantage which  a  recovery  could  furnish  for  disposing  of  his  estate. 

Notwithstanding  the  determination  in  the  reign  of  Henry  VIII. 
that  no  remitter  was  worked  by  the  execution  of  the  possession  to 
the  use,2  this  point  was  brought  forward  again,  and  argued  in  the 
court  of  wards,  in  1  and  2  Philip  and  Mary,  in  Townsend's  case. 
There  Sir  Koger  Townsend,  being  seised  in  tail  in  right  of  his 
wife,  made  a  feoffment  to  the  use  of  himself  and  his  wife 
for  life.  Upon  the  occasion  of  one  of  Koger's  descendants 
leaving  at  his  death  a  minor,  an  office  was  found,  and,  amongst 
other  things,  the  jury  found  that  the  wife  was  in  her  remitter.  It 
was  argued  in  support  of  this  verdict,  not,  as  in  the  former  case, 
that  the  remitter  was  wrought  by  the  statute,  but  that  whether  re- 
it  was  a  remitter  before  the  act,  "and  the  act  ought  to  mitterbyause. 
be  no  hindrance  to  it  now.  They  said  there  were  two  clauses  in 
the  statute  of  uses,  the  first  of  which  divests  the  estate  out  of  the 
feoffees,  and  gives  it  to  the  cestui  que  use  in  the  same  quantity  the 
feoffees  had  it ;  the  other  vests  it  in  such  quality  as  cestui  que  use 
had  the  use.  So  that,  notwithstanding  the  statute  put  the  estate 
in  the  wife  according  to  the  quantity  and  quality  of  the  use,  yet, 
when  it  came  to  the  wife,  they  said  the  possession  was  afterwards 
changed  by  reason  of  her  former  right ;  for  though  the  statute  gives 
the  seisin  in  the  same  quality  as  the  use,  it  does  not  say  it  shall 
continue  so,  the  statute  relating  only  to  the  first  conveyance,  not  to 
the  continuance  of  the  use.  For  supposing  the  wife  had  been  in- 
feoffed,  the  possession  would  have  passed  by  the  feoffment,  and  the 
remitter  come  afterwards :  so  here  the  possession  is  given  by  the 
statute,  and  then  comes  the  remitter ;  for  they  repeated  that  the 
execution  of  the  use  ought  not  to  hinder  the  remitter. 

But  it  was  understood  in  a  different  manner  by  the  other  side, 
and  was  accordingly  so  decreed  by  the  Court  of  Wards.  They  said 
that  the  feoffment  made  by  the  husband  in  29  Henry  VIII.  was  a 
discontinuance  to  the  wife,  for  the  purging  whereof  she  was  driven 
to  her  cui  in  vita,  and  could  not  avoid  it  by  entry,  as  she  might 
since  stat.  32  Henry  VIII.,  c.  28. 3  And  when  she  had  an  action 
given  her  to  recontinue  the  possession,  which  she  waived,  and 
came  to  the  possession  by  other  means,  she  ought  to  take  it  with 
such  appendages  as  the  law  limits  to  those  means,  and  no  other- 
wise ;  the  means  by  which  she  came  to  that  possession,  which  her 
husband  had  taken  from  her,  was  the  statute  of  uses  ;  and  in  what- 
soever manner  the  statute  gives  her  the  possession,  so  it  ought  to 
he  adjudged  to  her,  notwithstanding  she  is  a  feme  covert ;  for 
neither  coverture  nor  infancy  are  excepted  in  the  statute.  Now, 
the  estate  limited  in  use  to  the  wife  was  only  for  life,  jointly  with 
her  husband ;  and  as  by  the  statute  she  could  only  be  in  such  seisin 

i  Bdw.  VI.    New  Canes,  137.  J  Vide  ante,  e.  xxvii.  3  Ibid 
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of  the  land  as  she  was  of  the  use,  therefore  she  could  not  be  seised 
in  tail.  Again,  the  clause  of  the  statute  which  limits  the  seisin  to 
be  according  to  the  quality,  manner,  and  form  of  the  use,  will  not 
suffer  the  wife  to  be  remitted,  for  she  had  the  use  of  the  new  pur- 
chase ;  therefore,  she  must  have  the  land  as  a  purchaser.  But  if 
she  was  adjudged  in  her  remitter,  she  would  be  adjudged  in  by 
descent,  which  would  be  contrary  to  the  statute ;  and  the  affirma- 
tive words  of  the  statute  must,  as  in  all  acts,  be  construed  to  imply 
a  negative — namely,  that  the  estate  can  take  effect  in  no  other 
possible  manner. 

They  held,  that  if  the  first  possession  did  not  work  a  remitter, 
there  never  should  be  any,  where  the  entry  of  the  party  was  taken 
away.  But  they  stated  this  difference :  if  a  disseisor  made  a  feoff- 
ment in  fee  to  the  use  of  the  disseisee,  and  afterwards  the  disseisee 
entered,  there  he  shall  be  remitted  by  his  entry,  though  before  his 
entry  he  was  not,  but  was  in  possession  only  by  virtue  of  the 
statute ;  and  when  he  enters  he  is  adjudged  in,  not  in  respect  of  the 
statute,  but  in  respect  of  the  disseisin.  But  in  the  present  case,  the 
entry  was  taken  away  by  the  discontinuance;  so  that  if  the  first  estate 
did  not  remit  her,  her  entry  or  continuance  afterwards  could  not. 
They  reminded  them,  that  when  the  statute  of  uses  passed,  there 
were  many  cestui  que  use  in  fee,  who  had  a  right  of  estate  tail ;  and 
when  the  possession  was  conveyed  to  them  by  the  statute,  it  was 
the  opinion  of  all  the  judges  that  they  were  not  thereby  remitted.1 

Thus  it  was  held  very  early  after  the  statute,  that  execution  of 
the  possession  to  the  use  did  not  work  a  remitter.  The  counsel  in 
the  present  case  seemed  to  be  aware  of  this ;  and  not  venturing 
now,  as  in  the  reign  of  Henry  VIII. ,  to  argue  the  contrary,  they 
were  content  to  admit  such  adjudication  to  be  right;  but  they 
contended  further,  that  if  the  statute  did  not  give,  it  ought  not  to 
hinder  a  remitter.  The  above  reasoning,  however,  of  those  who 
were  against  the  remitter,  went  the  length  of  saying,  that  no 
remitter  could  be  worked  in  such  case  where  the  entry  was  taken 
away._  Yet  the  decree  went  no  further  than  to  say,  generally,  that 
the  wife  was  not  remitted  by  force  of  the  use,  and  the  execution  of 
the  possession  by  the  statute.2 

The  clause  in  the  statute  of  uses  relating  to  jointures  was  an- 
other new_  subject  of  judicial  discussion.  The  statute  is  particular 
in  describing  what  estate  shall  be  allowed  a  sufficient  bar  of  dower. 
But  we  shall  see  the  courts  went  further,  and  admitted  many 
others  as  within  the  equity  of  the  act.  No  decision  upon  this  part 
of  the  statute  in  the  reign  of  Henry  VIII.  has  come  down  to  us, 
unless  that  may  be  called  one,  which  is  reported  on  the  will  of 
what  jointures  Whorewood,  the  attorney-general.  Whorewood  left 
will  bar  dower,  estates  of  the  value  of  £360  ;  of  which,  to  the  amount 
of  £60,  his  wife  was  joint-purchaser  with  him :  by  his  will  he 
declared  that  his  wife  should  have,  during  her  life,  a  third  part  of 

1  Vide  ante.  2  1  and  2  Philip  and  Mary.    Plowd.,  HI. 
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all  his  lands  and  tenements,  together  with  those  she  had  in  join- 
ture, to  he  assigned  by  his  executors,  ifj,t  was  not  contrary  to  law. 
The  widow  refused  her  jointure  of  £60,  and  demanded  £120  as  the 
third  part  of  the  whole,  in  light  of  a  legacy  by  the  will ;  and  also 
£80  as  a  third  of  the  residue  for  her  dower.  All  this  appeared  in 
the  Court  of  Wards ;  but  no  regular  decision  seems  to  have  been 
made  upon  the  point  of  law  ;  for  we  are  told  it  was  by  agreement 
decreed  and  ordered.,  that  she  should  have  the  legacy  of  £120  and 
£40  of  the  residue  in  lieu  of  her  dower  ■}  so  that  this  case  proves 
nothing.  But  it  is  said,  that  in  a  similar  case  in  5  Edward  VI., 
where  a  manor  was  devised  to  enlarge  the  wife's  jointure,  and  she 
relinquished  her  jointure,  it  was  determined  she  should  not  have 
the  manor,  because,  as  it  was  given  for  enlargement  of  her  jointure, 
the  intention  of  the  testator  could  not  be  fulfilled.  2 

Inspecting  the  nature  of  the  estate  given  in  jointure,  we  find  it 
laid  down  positively  per  justitiarios  in  6  Edward  VI.,  that  where- 
ever  a  man  makes  his  wife  joint-purchaser  with  him,  after  the 
coverture,  of  an  estate  of  freehold  (except  it  is  in  fee-simple),  it 
shall  bar  the  dower,  if  she  agrees  to  it  after  his  death.  A  fee- 
simple  would  not  answer,  because  it  was  not  named  in  the  act ; 
and  further,  they  held  a  devise  of  land  to  the  wife  was  no  bar  of 
dower ;  for  that  was  a  benevolence,  and  not  a  jointure.3  It  was 
agreed,  that  any  joint-estate  of  freehold  was  sufficient,  though  not 
named  in  the  act;  and  in  conformity  with  this  opinion,  it  was 
decided  in  the  case  of  the  Duchess  of  Somerset,  in  the  beginning  of 
the  next  reign,  that  an  estate  to  a  man  and  his  wife,  and  the  heirs 
male  of  their  bodies,  was  a  good  jointure :  and  yet  that  is  not  one 
of  the  five  estates  mentioned  in  the  act;  and  the  duchess  had 
there  brought  a  writ  of  dower,  under  the  idea  that  such  an  estate 
was  no  bar.4 

The  remainder  of  what  we  have  to  add  of  the  decisions  of  courts 
during  these  reigns,  will  relate  to  the  nature  and  conduct  of  certain 
actions,  and  the  alterations  that  took  place  in  criminal  proceedings. 
Hitherto  we  have  considered  actions  upon  the  case  as  supplying 
the  place  of  several  ancient  writs.  In  the  last  reign,  there  is  an 
intimation  of  one  being  used  instead  of  the  action  of  debt,  in  mat- 
ters of  simple  contract:  this  was  called  an  assumpsit,  from  the 
suggestion  of  an  assumption  or  promise  made  by  the  defendant, 
for  the  breach  of  which  the  action  was  brought.  We  shall  now 
see  this  liberal  action  applied  to  another  object  with  the  same  suc- 
cess. It  was  as  desirable  to  devise  some  action  in  the  room  of 
detmue,  as  it  had  been  to  substitute  one  in  the  place  of  that  of 
debt,  the  wager  of  law  being  a  legal  method  of  defence  in  both. 
We  intimated  in  the  last  reign,  that  a  new  writ  to  this  effect  had 
been  made.5  We  have  now  authority  to  speak  more  particularly 
of  its  nature.     A  writ  upon  the  case  had  been  framed,  which  sur- 

1  38  Hen.  VIII.    Dyer,  61,  31.  2  Dyer,  61,  31,  in  the  notes.  3  B.  N.  C,  95. 

*  1  Mar.  Dyer,  96,  42,  and  97, 48.        e  Vide  ante. 
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mised,  that  the  plaintiff,  being  possessed  of  the  thing  in  question, 
lost  it ;  and  that  the  defendant  found  it,  and  converted  it  to  his 
own  use,  upon  which  the  action  accrued.  This,  from  the  sugges- 
tion which  gave  the  cue  to  the  demand,  was  called  an  action  sur 
trover  et  conversion,  or  an  action  of  trover ;  that  is,  grounded  upon 
a  supposed  trover  by  the  defendant  of  the  thing  demanded,  and 
converting  it  to  his  own  use. 

The  first  action  in  this  precise  form  to  be  found  in  our  books 
is  in  the  4th  year  of  Edward  VI.1  Again,  in  2  and  3  Philip 
and  Mary,2  there  is  an  action  of  trover;  and  from  the  kind  of 
exceptions  taken  to  the  declaration,  it  should  seem  that  the  action 
was  considered  as  a  novelty,  and  as  if  it  had  not  been  long,  or  not 
generally  in  use :  though  it  must  be  allowed,  that  (beside  the  case 
in  Edward  VI.)  the  actions  upon  the  case  above  alluded  to,  in  the 
reign  of  Henry  VIII.,  are  very  similar  to  it.  However,  it  was  not 
till  this  period  that  this  action  was  substituted  in  the  place  of  that  of 
detinue,  which  from  thenceforward  became  gradually  less  frequent. 

The  mariner  of  pleading  to  this  new  action  of  trover  was  framed 
like  that  used  in  the  infancy  of  other  actions  upon  the  case.  The 
plea  was  drawn  specially,  pointing  at  some  material  allegation,  as 
it  was  then  conceived,  in  the  declaration ;  and  so  concluded  either 
to  the  court  or  the  country.  The  declaration  in  the  case  just 
before  mentioned  was  this :  that  the  plaintiff  was  in  possession  of  a 
chain  of  gold,  which  he  lost ;  and  that  it  came  by  finding  to  the 
defendant's  hands,  who  sold  it,  and  converted  it  to  his  own  use. 
To  this  the  defendant  pleaded,  by  traversing  the  selling  modo  et 
formd,  as  supposed  in  the  declaration ;  and  then  concluded  with 
an  averment  and  judgment  of  the  action.  To  this  the  plaintiff 
demurred  ;  and  it  was  held  by  the  court  that  the  plea  was  good;3 
though  it  was  said,  that  it  would  have  been  better  to  have  pleaded 
non  culpabilis ;  which  would  have  answered,  said  the  court,  all  the 
misfeasance  alleged  in  the  declaration.  In  like  manner,  in  the 
action  in  20  Henry  VII.,  which  was  against  an  executor  for  goods 
bailed  to  his  testator,  the  conversion  was  traversed. 

The  reason  upon  which  this  kind  of  pleading  was  founded,  we 
have  before  shown,  is  to  be  looked  for  in  the  old  action  of  detinue. 
In  an  action  of  detinue,  in  27  Henry  VIII.,4  it  was  held,  that  if  a 
person  came  to  the  possession  of  goods  by  bailment,  he  was  answer- 
able upon  the  bailment  merely ;  but  if  by  finding  he  was  charge- 
able no  longer  than  while  he  was  actually  in  possession  of  them  : 
therefore,  in  an  action  of  detinue,  where  a  bailment  was  suggested, 
the  bailment  was  traversable :  and  it  was  the  opinion  of  Shelley 
that,  by  the  same  rule,  the  trover  (and  the  conversion  was  the  same) 
was  traversable.  As  the  action  of  trover  was  grounded  upon  that 
of  detinue,  it  was  natural  that  some  of  its  peculiarities  in  pleading 
should  be  copied  from  the  same  original. 

1  Bro.  act  sur  le  case,  113.    Vide  ibid.,  100.  2  Dyer,  121, 14, 16. 
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The  debated  question,1  whether  assumpsit  would  lie  against 
executors,  was  again  brought  forward  in  4  and  5  Philip  and  Mary. 
It  then  received  a  final  determination  in  the  affirmative  ;  and  that 
judgment  has  governed  the  courts  ever  since.  This  was  in  the 
case  of  Norioood  v.  Bead. 

The  plaintiff  there  declared  that  the  testator,  in  consideration  of 
so  much  money  to  him  paid  by  the  plaintiff,  promised  Assump8it 
and  assumed  to  deliver  to  the  plaintiff  certain  quantities  against  exe- 
of  wheat  at  different  days ;  that  the  testator  outlived  cutors- 
the  last  day  ;  and  although  the  plaintiff  was  ready  at  the  time  and 
place  agreed  to  receive  the  wheat  and  to  pay  for  it,  the  testator  did 
not  deliver  it  according  to  his  assumption ;  nor  did  the  defendants 
(to  whose  hands  sufficient  of  the  testator's  goods  came  to  satisfy 
this  and  all  other  demands),  since  his  death,  deliver  it,  but  wholly 
refused.    This  was  the  declaration ;  and  to  this  the  defendant's 
counsel,  relying  on  the  last  determination,  demurred  in  law. 

In  support  of  this  demurrer  it  was  argued  that  the  assumption 
of  the  testator  was  no  other  than  a  simple  contract;  and  if  the 
executors  should  be  charged  with  it,  on  the  same  reason  should 
they  be  charged  by  every  contract  executory,  as  well  for  debt  as 
for  other  things ;  for  every  contract  executory  is  an  assumpsit  in 
itself.  They  said  it  would  be  inconvenient  to  charge  them  as  well 
by  contracts  in  pais,  as  by  specialities  ;  for  of  the  former  they  could 
have  no  knowledge.  The  court  had  directed  that  precedents  might 
be  looked  for ;  many  were  found,  and  shown  to  the  court :  but  the 
counsel  for  the  defendants  said,  that  in  all  these  the  executors  had 
pleaded  in  bar,  and  upon  the  pleas  being  tried  for  the  plaintiffs, 
they  had  recovered ;  so  they  contended  this  proved  nothing  against 
themi  for  they  had  demurred,  and  so  brought  the  point  directly  in 
issue.  They  said  it  was  adjudged,  in  13  Henry  VI.,  that  if  the 
executor  pleaded  in  bar,  where  he  might  have  waged  his  law,  he 
should  not  have  advantage  of  it  in  arrest  of  judgment  or  in  error  ; 
the  presumption  of  the  law  being,  that  the  executor  is  ignorant  of 
the  debt ;  but  when  he  takes  upon  him  the  knowledge  of  it,  by 
pleading  in  discharge  thereof,  it  is  reasonable  he  should  lose  the 
favour  the  law  intended  him  :  whereas  by  this  demurrer,  they  said, 
they  took  upon  themselves  no  knowledge  of  the  contract,  but  prayed 
the  benefit  the  law  gave  them  on  account  of  their  presumed  ignor- 
ance. Thus,  not  being  within  any  of  the  precedents,  there  was  but 
one  case  against  them,  and  that  was  in  12  Henry  VIII. ; 2  and 
there  it  does  not  appear  whether  the  executors  demurred  or  not ; 
and  if  they  pleaded  in  bar,  it  was  no  more  against  the  present  case 
than  the  precedents  before  mentioned.  But  admitting  judgment 
to  have  been  given  on  demurrer,  they  then  alleged  the  opinion  of 
Fitzherbert,  in  27  Henry  VIII.,  who,  as  we  have  before  seen,  pro- 
nounced it  not  to  be  law. 

To  this  it  was  answered,  that  in  this  action  of  trespass  upon  the 

1  Vide  ante.  *  Ibid. 


554  PHILIP  AND  MART.  [CHAP.  XXXII. 

case,  the  testator  could  not  have  waged  his  law  j  and  they  contended 
it  to  he  a  rule  of  law,  that  where  the  testator  would  not  be  allowed 
this  privilege,  the  action  would  lie  against  the  executors.  They 
said  it  was  not  reasonable,  if  they  had  assets  to  pay  debts  and 
legacies,  and  also  to  pay  the  plaintiff,  that  they  should  retain  the 
rest  of  the  goods  to  their  own  use,  being  only  put  in  trust  for  the 
benefit  of  the  testator's  estate :  that  the  judgment  in  12  Henry 
VIII.,  being  given  by  the  court,  was  not  so  easily  to  be  rejected  on 
the  mere  dictum  of  Fitzherbert.  They  admitted  there  might  be 
some  weight  in  the  objection  to  the  declaration  not  averring  that 
there  were  assets  after  paying  the  legacies ;  and  they  thought  the 
justices  had  better  give  judgment  upon  this  than  on  the  principal 
matter.  Upon  searching  the  record  of  the  case  in  12  Henry  VIII., 
it  appeared  that  the  averment  of  assets  did  not  extend  to  legacies, 
as  the  report  says,  but  only  to  debts,  and  to  satisfy  the  plaintiff 
also  ;  which  exactly  corresponded  with  the  present  declaration. 

These  were  the  arguments  on  both  sides ;  and  the  justices  were 
so  easily  satisfied  on  the  subject,  that  they  gave  judgment  for  the 
plaintiff,  as  Plowden  says,  without  any  solemn  argument.  We  are 
informed  from  the  same  authority  that  many  learned  persons  had 
entertained  doubts  upon  the  decision  in  12  Henry  VIII.,  not  think- 
ing that  case  to  be  well  adjudged ;  and  that  such  action  was 
not  maintainable  by  the  ancient  law,  but  that  conscience  had 
encroached  ike  case  upon  the  common  law.  He  himself,  however, 
was  of  another  opinion  ;  and  he  even  judged  the  action  to  be  good, 
without  surmising  that  the  executors  had  assets  to  pay  debts,  and 
satisfy  the  plaintiffs  also : x  so  far  was  he  from  agreeing  with  those 
who  would  have  had  the  averment  to  include  legacies. 

The  provisions  of  this  act  do  not  come  into  such  common  use  as 
those  of  the  following : — The  stat.  1  and  2  Philip  and  Mary,  c.  12, 
has  made  some  regulations  on  a  subject  which  had  not  been  touched 
by  the  parliament  since  the  reign  of  Edward  I.2  It  is  hereby 
enacted,  that  no  distress  shall  be  driven  out  of  the  hundred  where 
it  is"  taken,  except  to  a  pound  overt,  within  the  county,  not  above 
three  miles  distant  from  the  place  where  it  was  taken:  and  no 
cattle  or  goods  taken  by  distress  at  one  time  are  to  be  impounded 
in  several  places,  whereby  the  owner  shall  be  constrained  to  sue 
several  replevins,  under  pain  of  an  hundred  shillings,  and  treble 
damages  to  the  party  grieved  (a).    Only  fourpence  is  to  be  taken 

{a)  It  was  held,  in  the  reign  of  Elizabeth,  that  a  man  could  not  take  two  distresses 
for  the  same  rent  if  there  be  sufficient  at  first.  The  case  as  stated  was  :  If  one 
taketh  trop  petit  distress  for  rent,  and  after  taketh  another  distress  for  the  same  rent, 
this  is  not  good ;  for  it  was  his  folly  that  he  took  not  a  better  distress  at  first,  which 
implies  that  he  could  have  done  so,  and  that  there  was  a  sufficient  distress.  It  is 
added,  however,  by  the  reporter  :  "  But,  in  the  "  Abridgment  of  the  Assizes, "  it  is  said 
that  if  there  be  not  sufficient  distress  when  he  distrained  he  may  distrain  again  " 
(Vide  1  Vent.  104  ;  1  Mar., 71 ;  1  Lord  Raym.,  205).  By  17  Charles  II.,  c.  vii.,  where 
cattle  are  distrained,  and  there  are  not  sufficient  to  satisfy  the  arrears,  the  party  may 
distrain  from  time  to  time.  (See  also,  2  W.  <fc  M .  Reps.,  2,  c.  5  ;  3  Com.  Dig.,  115  ; 
2  Bae.  Air.,  115  ;  3  Bl.  Comm.,  12  ;  1  Burr.,  580). 

1  Plowd.,  180.  2  Vide  ante,  vol.  ii. 
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for  poundage  of  one  distress,  under  the  penalty  of  £5  (a).  For  the 
more  speedy  delivery  of  cattle  taken  by  distress,  every  sheriff,  at 
his  first  county-day,  or  within  two  months  next  after  he  has 
received  his  patent  of  office,  is  to  appoint,  and  proclaim  in  the 
shire-town,  four  deputies  at  the  least,  dwelling  not  above  twelve 
miles  from  each  other,  who  are  to  have  authority,  in  his  name,  to 
make  replevies,  and  deliverances  of  distresses,  under  the  penalty  of 
£5  for  every  month  that  he  neglects  to  make  such  appointment  (b). 
The  stat.  2  and  3  Philip  and  Mary,  c.  7,  made  some  regulations 
respecting  the  sale  of  horses  in  fairs  and  markets,  which 
were  designed  to  prevent  the  disposal  of  stolen  horses,  a  e  °  orses' 
and  thereby  put  a  check  upon  that  offence.  The  complaint  was, 
that  such  horses  used  to  be  sold  in  houses,  stables,  or  some  by-place, 
and  the  toll  taken  in  private  ;  "  whereby  the  true  owners,"  says  the 
act,  "  were  not  able  to  try  the  falsehood  and  covin  between  the 
buyer  and  sell,"  and  so  were  without  remedy.  It  therefore  enacts, 
that  the  owner  or  chief-keeper  of  every  fair  and  market-overt  shall 
appoint  a  certain  open  place,  within  the  town,  where  horses  used  to 
be  sold  at  the  time  of  the  fair  or  market ;  in  which  place  there 
shall  be  appointed  a  sufficient  person  to  take  toll  from  ten  o'clock 
in  the  morning  to  sunset,  under  pain  of  forty  shillings.  This  toll- 
gatherer  is  to  take  such  tolls  as  are  due  for  horses  at  that  place, 
between  those  hours,  and  at  no  other  time  or  place ;  and  is  to 

(a)  This  statute  is  still  in  force  and  in  use.  Thus,  within  the  last  few  years,  there 
has  been  a.  ease  in  which  there  was  a  declaration  on  s.  2  of  stat.  1  and  2  Philip 
and  Mary,  c.  xii.,  stating  that  one  W.  M.  0.  distrained  a  horse  of  plaintiff  damage 
fesant,  and  impounded  the  same  in  a  public  pound  at  S.,  in  the  county  of  Surrey,  of 
which  defendant  was  keeper,  and  defendant  impounded  the  said  horse  for  one  whole 
distress  ;  and  defendant,  so  being  such  keeper,  demanded,  and  then  took  from  plain- 
tiff for  keeping  in  pound  said  distress,  to  wit,  the  sum  of  3s.,  being  more  than  the  sum 
of  4d.  for  one  whole  distress,  "  whereby,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  plaintiff,  being  the  party  grieved, 
to  demand  and  have  from  the  defendant  the  sum  of  £5,"  &e.  : — Held,  on  motion  in 
arrest  of  judgment,  first,  that  the  declaration  was  bad  for  want  of  an  allegation,  that 
the  act  done  by  the  defendant  was  "  against  the  form  of  the  statute  ; "  held,  secondly, 
that  an  action  by  the  party  grieved,  on  s.  2  of  stat.  1  and  2  Philip  and  Mary,  c.  xii., 
was  not  within  stat.  31  Elizabeth,  c.  v.,  or  s.  2  of  stat.  21  James  I.,  c.  iv.,  and  there- 
fore the  venue  might  be  laid  in  any  county  {Fife  v.  Bousfield,  13  Lam,  J.,  N.  S.,  Q. 
B.,  306 ;  8  Jur.,  734). 

(6)  There  is  no  subject  which  has  given  rise  to  more  legislation  than  that  of  dis- 
tress. The  above  was  for  protection  of  the  tenants  ;  but  more  modern  legislation 
has  been  required  in  favour  of  the  landlords.  Thus  in  the  Landlords'  Act,  11  George 
II.,  c.  xix.,  s.  23,  there  is  the  following  enactment  to  protect  landlords  against 
vexatious  replevins  : — "  23.  And  to  prevent  vexatious  replevin  of  distresses  taken  for 
rent,  Be  it  enacted,  by  the  authority  aforesaid,  that  from  and  after  the  said  twenty- 
fourth  day  of  June,  one  thousand  seven  hundred  and  thirty-eight,  all  sheriffs  and 
other  officers  having  authority  to  grant  replevins  may  and  shall,  in  every  replevin  of 
a  distress  for  rent,  take,  in  their  own  names,  from  the  plaintiffs  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value  of  the  goods  distrained  (such  value  to 
be  ascertained  by  the  oath  of  one  or  more  of  the  credible  witness  or  witnesses  not 
interested  in  the  goods  or  distress,  which  oath  the  person  granting  such  replevin  is 
hereby  authorised  and  required  to  administer),  and  conditioned  for  prosecuting  the 
suit  with  effect  and  without  delay,  and  for  duly  returning  the  goods  and  chattels 
distrained,  in  case  a  return  should  be  awarded  before  any  deliverance  be  made  of  the 
distress." 
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have  before  him,  at  the  time,  the  parties  to  the  bargain,  with  the 
horse  so  sold  ;  and  shall  write  in  a  book,  kept  for  that  purpose,  the 
names  and  place  of  abode  of  the  parties,  and  the  colour,  with  one 
special  mark  at  the  least,  of  the  horse.  This  book  is  to  be  brought, 
the  next  day  after  the  fair  or  market,  to  the  owner  or  chief-keeper 
thereof,  who  shall  cause  a  note  to  be  made  of  the  number  of  horses 
sold,  and  subscribe  his  name,  or  set  his  mark  to  it. 

It  is,  moreover,  declared  that  the  sale  in  a  fair  or  market-overt 
of  any  horse  that  is  thievishly  stolen  or  feloniously  taken  shall  not 
alter  the  property,  unless  it  be,  during  the  time  of  the  fair  or 
market,  openly  ridden,  walked,  or  kept  standing  for  an  hour  at 
least,  between  ten  o'clock  in  the  morning  and  sunset,  in  the  open 
place  where  horses  are  commonly  used  to  be  sold,  and  the  contract 
be  made  in  the  above  manner ;  and  the  owner  may  seize  such 
horse,  or  bring  an  action  of  detinue  or  replevin  for  it.  The  justices 
in  their  sessions  may  inquire  of  all  offences  against  this  act.  Some 
further  provisions  of  the  like  kind  were  afterwards  made  in  the 
reign  of  Queen  Elizabeth.1 

By  stat.  2  and  3  Philip  and  Mary,  c.  5,  the  two  previous  statutes, 
22  Henry  VIII.,  c.  12,  and  3  and  4  Edward  VI.,  c.  16,  were  con- 
firmed and  declared  to  be  in  full  force  ;  after  which  this  act  goes 
on  to  enact  the  same  provisions  as  had  been  made  by  stat.  5  and  6 
Edward  VI.,  about  appointing  collectors,  with  their  gathering, 
distribution,  and  accounts.  To  this  it  was  now  added  that  if  a  parish 
was  too  small  to  support  its  own  poor,  then,  upon  certificate  to  the 
justices  of  the  county,  two  of  them,  upon  examination  of  the  matter, 
might  grant  a  licence  under  seal  to  such  of  the  poor  as  they  thought 
proper  to  beg  abroad.  In  towns,  the  chief  officer  was  to  exhort  a 
wealthy  parish  to  assist  a  poorer.  If  persons  so  licensed  to  beg 
exceeded  the  limit  prescribed  to  them,  they  were  to  be  punished  as 
vagabonds  according  to  the  stat.  22  Henry  VIII.  Such  licensed 
vagabonds  were  to  have  a  badge  on  the  breast  and  back  of  the 
outer  garment.  This  act  was  only  temporary,  and  at  the  end  of 
the  first  session  of  the  next  parliament  it  expired.  So  that  the 
regulation  of  the  poor  at  the  close  of  the  reign  stood  upon  stat. 
22  Henry  VIII.,  c.  12,  and  3  and  4  Edward  VI.,  c.  16,  and  5  and 
6  Edward  VI.,  c.  2;  and  these  were  afterwards  superseded  by  other 
regulations  in  the  reign  of  Elizabeth. 

With  so  many  precedents  of  extraordinary  prerogatives  before 
King  and  gov-  her,2  it  cannot  be  wondered  at  that  Mary,  who  had  in 

emment.  contemplation  to  abolish  the  late  innovations,  should 
make  use  of  such  ready  instruments  to  effectuate  it.  Governed  as 
she  was  by  a  natural  sourness  of  temper,  heightened  by  her  bigotry 
to  the  Catholic  religion,  it  is  not  surprising  that  such  designs  were 
followed  with  many  oppressive  acts  of  arbitrary  authority. 

To  supply  the  scantiness  of  her  parliamentary  grants,  Mary 
revived   the  irregular  method  of  raising  money  by  loans,  which 
1  Stat.  31  Eliz.,  o.  12.  s  Hume,  vol.  iv.,  p.  423. 
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there  had  been  no  need  of  attempting  during  the  reign  of  Ed- 
ward. She  levied  at  one  time  in  this  way  £60,000  upon  a  thousand 
persons  who  she  thought  would  most  readily  comply.  At  another 
time  she  levied  the  same  sum  on  seven  thousand  yeomen,  and 
£50,000  on  the  merchants.  She  published  a  proclamation  prohibit- 
ing, for  a  certain  time,  the  exportation  of  cloths,  intending  by  this 
practice  to  induce  such  to  comply  whose  interest  would  be  thereby 
affected  in  the  foreign  markets.  She  used  to  levy  subsidies  granted 
in  parliament  before  the  stated  time.  She  issued  privy  seals  for 
the  same  purpose  of  raising  money,  and  seized  corn  to  victual  her 
ships  without  paying  for  it. 

Proclamations  of  an  arbitrary  import  were  often  issued.  One  of 
these  was  to  enjoin  those  whose  incomes  had  been  affected  by  the 
loans,  and  who  on  that  account  had  discharged  some  of  their  ser- 
vants, to  take  them  back  into  their  service,  because  they  had  become 
vagrants  and  thieves.  Others  were  issued  against  books  of  sedition, 
treason,  and  heresy.  Those  who  had  any  of  these  books,  and  did 
not  presently  burn  them,  without  reading  or  showing  them  to  any 
person,  it  was  declared  by  proclamation  should  be  esteemed  rebels, 
and  without  any  further  delay  should  be  executed  by  martial  law.1 

As  an  auxiliary  to  the  bishops'  court,  a  special  commission  was 
appointed  by  the  queen's  prerogative,  with  extraordinary  New  com- 
powers.  It  consisted  of  twenty-one  persons,  and  any  three  missions. 
had  the  authority  of  them  all.  The  commission  says,  "  That  since 
many  false  rumours  were  published  among  the  subjects,  and  many 
heretical  opinions  were  also  spread  among  them ;  therefore  the 
commissioners,  or  any  three  of  them,  were  to  make  inquiry,  either 
by  presentment,  by  witnesses,  or  any  other  politic  way  they  could 
devise,  and  to  search  after  all  heretics,  the  bringers  in,  the  sellers, 
or  readers  of  all  heretical  books.  They  were  to  examine  and  punish 
all  misbehaviour  or  negligences  in  any  church  or  chapel ;  and  to 
try  all  priests  that  did  not  hear  mass,  or  come  to  their  parish  church 
to  service,  that  would  not  go  in  procession,  or  did  not  take  holy 
bread  or  holy  water ;  and  if  they  found  any  that  obstinately  per- 
sisted in  such  heresies,  they  were  to  put  them  into  the  hands  of  the 
ordinaries,  to  be  proceeded  against  according  to  law  ;  giving  them 
full  power  to  proceed  as  their  discretions  and  consciences  should 
direct  them,  and  to  use  all  such  means  as  they  could  invent  for  the 
searching  of  the  premises ;  empowering  them  also  to  call  before 
them  such  witnesses  as  they  pleased,  and  to  force  them  to  make 
oath  of  such  things  as  might  discover  what  they  sought  after."2 

Instructions  were  also  given  to  justices  of  the  peace,  "  That  they 
should  call  secretly  before  them  one  or  two  honest  persons  within 
their  limits,  or  more,  at  their  discretion,  and  command  them,  by 
oath  or  otherwise,  that  they  shall  secretly  learn  and  search  out  such 
persons  as  shall  evil-behave  themselves  in  church,  or  shall  despise 
openly  by  words  the  king's  or  queen's  proceedings,  or  go  about  to 

l  H»me,  vol.  iv.,  419.  2  Burn.  Kef.,  vol.  ii,  323. 


558  PHILIP  AND  MART.  [CHAP.  XXXII. 

make  any  commotion,  or  tell  any  seditious  tales  or  news ;  and  also 
that  the  said  persons,  so  to  be  appointed,  shall  declare  to  the  same 
justices  of  the  peace  the  ill-behaviour  of  lewd,  disorderly  persons, 
whether  it  shall  be  for  using  unlawful  games,  or  such  other  light 
behaviour  of  such  suspected  persons ;  and  that  the  said  information 
shall  be  given  secretly  to  the  justices,  and  the  same  justices  shall 
call  such  accused  persons  before  them,  and  examine  them,  without 
declaring  by  whom  they  were  accused.  And  that  the  same  justices 
shall,  upon  their  examination,  punish  the  offenders  according  as  their 
offences  shall  appear  upon  the  accusement  and  examination,  by  their 
discretion,  either  by  open  punishment  or  by  good  abearing."1  Thus 
were  justices  directed  to  stretch  the  limits  of  their  jurisdiction,  in  order 
to  punish  facts  which  were  nocrimes,  aftera  trial  authorised  byno  law. 

To  carry  the  execution  of  these  designs  still  further,  letters  were 
written  to  the  Lord  North  and  others,  to  put  such  obstinate  persons 
as  would  not  confess  to  the  torture,  and  there  to  order  them  at 
their  discretion ;  and  a  letter  was  written  to  the  lieutenant  of  the 
Tower  to  the  same  effect.  Whether  this  pretended  obstinacy  was 
a  concealing  of  heretics,  or  of  the  reporters  of  false  news,  does  not 
appear.  Whatever  the  pretence  was,  the  putting  people  to  the 
torture  because  they  were  thought  obstinate  and  would  not  confess, 
and  the  leaving  the  degree  of  it  to  the  discretion  of  those  appointed 
for  their  examination,  were  great  steps  towards  the  most  rigorous 
part  of  the  proceedings  of  the  Inquisition.2 

While  informers  and  spies  were  encouraged,  the  prisons  were 
filled  with  persons  of  all  descriptions  who  had  incurred  the  dis- 
pleasure of  the  court.  When  some  of  Mary's  oppressions  in  raising 
men  and  money  had  created  an  uneasiness  and  clamour  in  the 
nation,  she  endeavoured  to  prevent  such  ill-humours  from  getting 
to  any  height  by  throwing  into  the  Tower  some  of  the  most  con- 
siderable gentry.  That  such  prisoners  might  not  be  known,  they 
were,  some  of  them,  carried  thither  in  the  night-time  ;  others  were 
hood-winked  and  muffled  by  the  guards  who  conducted  them.3  To 
prevent  any  one  from  daring  to  reflect  on  such  proceedings,  she 
struck  a  terror  into  the  House  of  Commons,  always  obedient  enough 
to  the  court,  by  imprisoning  their  members  for  freedom  of  speech  ; 
and  when  some  had  seceded  from  parliament,  she  directed  them  to 
be  indicted  for  it  in  the  King's  Bench.4 

On  the  trial  of  Sir  N.  Throckmorton,  the  counsel  for  the  crown 
proceeded  in  reading  confessions  of  absent  persons,  and  putting  the 
prisoner  to  answer  to  them  severally  as  they  were  read.  This  kept 
him  constantly  engaged  through  the  whole  trial  in  a  sort  of  alter- 
cation with  the  crown  lawyers,  whose  deportment,  it  should  seem, 
very  ill  corresponded  with  the  decorum  to  be  observed  on  such 
occasions.  Only  one  of  the  deponents  was  produced,  and  that  was 
to  swear  him  to  the  truth  of  his  depositions.  The  prisoner  did 
not  object  to  this  mode  of  proof  any  otherwise  than  that,  since  stat. 

1  Burn.  Bef.,  vol.  iii.,  247.        2  Ibid.,  243.        3  Hume,  vol.  iv.,  432.       lJlid.,  403. 
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5  and  6  Edward  VI,  there  should  be  two  witnesses  to  prove  a 
treason ;  which  remonstrance,  for  reasons  which  have  been  con- 
sidered, was,  on  this  and  on  all  other  occasions,  disregarded.  The 
only  witness  produced  to  give  evidence  viva  voce  was  called  by 
Throckmorton  himself,  and  was  rejected  by  the  court. 

The  prisoner,  who  was  very  able  to  cope  with  the  lawyers  on  the 
part  of  the  prosecution,  prayed  that  he  might  have  the  use  of  a 
statute-book,  which  was  denied  him,  notwithstanding  he  pressed 
on  them  the  plain  injunction  of  the  queen,  lately  delivered  to  her 
judges,  to  administer  justice  indifferently. 

The  harshness  he  experienced,  both  from  the  bench  and  the 
counsel,  had  not  the  intended  effect,  but,  on  the  contrary,  perhaps 
prejudiced  the  jury  in  favour  of  an  oppressed  man :  they  acquitted 
him  of  the  indictment.  But  the  virulence  of  the  prosecution  did 
not  end  here,  for  other  circumstances  that  deserve  to  be  remem- 
bered attended  this  transaction.  The  attorney-general,  after  the 
acquittal,  prayed  the  court  that  the  jury  might  be  bound  in  recog- 
nisances to  answer  for  their  verdict.  They  were  soon  after  fined 
and  imprisoned  by  a  sentence  in  the  Star  Chamber  ;  they  were  to 
pay  one  hundred  marks  apiece,  and  to  be  imprisoned  till  further 
orders.  It  was  some  months  before  they  were  released,  and  then 
not  without  paying  different  compositions,  according  to  the  value 
of  their  effects,  which  had,  in  the  meantime,  all  been  inventoried 
and  appraised  by  the  sheriff  for  the  purpose.1 

Such  was  the  security  which  might  be  reposed  in  this  boasted 
privilege  of  trial  by  a  jury  of  equals,  and  such  the  perils  under 
which  a  jury  exercised  their  own  judgment  in  opposition  to  the 
inclinations  of  the  sovereign.  During  the  reign  of  the  Star  Cham- 
ber, the  persons  of  jurors  were  no  more  exempted  from  animadver- 
sion than  those  of  common  individuals ;  everything  was  reduced  to 
the  same  level  of  subordination. 

In  the  reign  of  Queen  Mary  the  attainder  of  the  Duke  of  Norfolk, 
which  had  passed  in  the  latter  end  of  Henry  VIIL's    ,  ^  .  , 

L  .    j  n         j         *j  n  Attainders. 

reign,  was  represented  as  null  and  void,  as  well  on 
account  of  other  informalities,  as  because  no  special  matter  was 
alleged  against  him,  except  the  wearing  of  a  coat  of  arms  which 
his  ancestors  had  many  years  before  him  worn  without  offence. 

However  sanguinary  this  reign  was  in  criminal  proceedings  for 
heresy,  the  court  never  received  any  assistance  in  its  schemes  of 
resentment  from  the  parliament,  which  had  passed  no  bills  of  this 
kind,  except  the  following  might  be  considered  in  that  light : — 

The  statute  of  Edward  VI.,  which  took  away  clergy  from  the 
principals  in  murder,  had  left  accessaries  to  enjoy  the  capacity  they 
derived  at  common  law  from  the  benefit  of  clergy.  It  happened  in 
3  and  4  Philip  and  Mary,  that  one  Smith  had  hired  two  persons 
to  murder  one  Kufford.  The  wife  of  Rufford  petitioned  the  House 
of  Commons  that  Smith  might,  by  act  of  parliament,  be  deprived 

1  State  Trials,  vol.  i.,  p.  78. 
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of  his  clergy.  Upon  this  the  Commons  sent  to  the  queen,  praying 
that  she  would  order  Smith  to  be  brought  from  the  Tower  to  the  bar 
of  the  house.  He  was  accordingly  brought,  when  the  other  parties 
confessing  the  whole  matter,  and  Smith  at  length  doing  the  same,  the 
bill  was  passed,  But  when  it  was  sent  up  to  the  Lords,  it  was  there 
strongly  opposed,  particularly  by  the  clergy,  who  would  not  readily 
consent  to  any  diminution  of  their  ancient  privileges ;  however,  at 
last,  it  got  through  that  house,  and  received  the  royal  assent.  The 
next  year  we  have  seen  there  was  a  general  law  made,  taking  clergy 
away  from  accessaries  before  the  fact  in  murder  and  other  crimes. 

There  had  been  before  in  this  reign  an  instance  of  an  ex  post  facto 
law.  It  being  suggested  to  the  parliament  that  the  congregations 
in  the  city  had  prayed  God  to  convert  or  confound  the  queen,  it  was 
thereupon  enacted  that  whosoever  had  so  prayed,  or  should  so  pray 
in  future,  should  be  taken  for  a  traitor. 

The  principal  oppressions  in  the  above  reign,  whether  by  sum- 
mary and  illegal  trials,  by  imprisonment,  confiscation,  execution, 
or  otherwise,  were  occasioned  by  the  alterations  in  religion,  and 
these  were  carried  to  extraordinary,  though  not  equal,  lengths,  both 
by  Protestants  and  Catholics,  as  each  party  had  in  turn  the  aid  of 
the  executive  power. 

The  executions  for  what  was  called  heresy  in  Queen  Mary's 
reign  (a)  were  so  numerous  as  to  render  the  short  time  in  which 

(a)  With  reference  to  this  unhappy  persecution,  it  appears  important  to  observe 
that  it  was  not  the  will  of  the  church,  hut  of  the  state  ;  that  it  was  the  result,  not  of 
the  religious  bigotry  of  ecclesiastics,  but  of  state  policy,  and,  there  is  reason  to  believe, 
not  a  little  of  the  worst  and  vilest  state  craft.  It  did  not  commence  until  after  the 
marriage  with  the  Spanish  king,  nor  until  after  the  lapse  of  two  years  after  the 
restoration  of  the  ancient  religion,  and  then  it  was  not  only  not  instigated,  but  it  was 
rather  discouraged,  by  the  prelates;  and  though  it  was  no  doubt  authorised  by  the 
sovereign,  it  was  at  the  advice  of  her  council,  composed  chiefly  of  laymen.  The  car- 
dinal-legate opposed  it,  the  king's  confessor  preached  against  it,  the  prelates  acted  only 
upon  compulsion ;  and  there  is  reason  to  believe,  from  the  terms  of  the  queen's  reply 
to  the  representation  of  the  council,  that  she  rather  yielded  to  their  opinion,  and  de- 
sired the  execution  of  the  measure  not  only  to  be  moderated,  but  to  he  directed 
rather  against  popular  agitators  than  mere  private  holders  of  heretical  opinions. 
"  Touching  the  punishment  of  heretics,  we  think  that  it  ought  to  be  done  without 
rashness,  and  not  leaving,  in  the  meantime,  to  do  justice  to  such  as  by  learning  would 
seem  to  deceive  the  people,  and  the  rest  so  to  be  used  that  the  people  might  well 
perceive  them  not  to  be  condemned  without  just  occasion  "  (Collier's  Eccl.  Hist,,  ii., 
371) — that  is,  as  it  should  seem,  not  without  just  provocation,  for,  of  course,  in  no 
case  would  the  person  be  condemned  unless  convicted  of  heresy.  But  the  object 
appears  to  have  been  to  put  a  stop  to  a  violent  system  of  agitation  against  the  restor- 
ation of  the  old  religion,  and  this  view  is  supported  by  the  undoubted  fact,  that  after 
the  first  few  executions,  the  church,  in  the  person  of  a  friar-preacher,  under  the  sanc- 
tion of  the  cardinal-legate,  made  such  a  vigorous  protest  against  the  continuance  of 
the  executions,  that  they  were  stopped,  and  not  renewed  again  until  after  an  interval 
of  some  weeks,  and  then  only  upon  direct  orders  from  the  council,  and  in  conse- 
quence of  the  provocations  offered  by  the  excesses  of  some  of  the  sectaries  (examples 
of  which  are  given  in  Strype,  210-212),  and  the  detection  of  a  new  conspiracy.  Under 
stringent  orders  of  the  council  the  penal  proceedings  were  then  renewed,  chiefly 
against  the  preachers  and  agitators  against  the  restored  religion  ;  but  even  then  the 
reluctance  of  the  bishops  was  bo  great,  that  it  was  remarked  by  the  Lord  Treasurer, 
the  Marquis  of  Winchester,  one  of  those  servile  ministers  who  were  ever  ready  to 
carry  out  the  royal  will,  and  had  been  in  office  under  Henry  and  Edward,  and  was  in 
favour  under  Elizabeth,  and  he  complained  to  the  council,  who  sent  a  reprimand  to 
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this  persecution  raged  one  of  the  bloodiest  in  the  history  of  the 
church.     The  cruelties  exercised  on  the  living  have  filled  volumes 

the  bishops,  and  required  them  to  proceed  according  to  law  (Strype,  iii.,  217  ;  Bwrnet, 
ii.,  s.  285 ;  Fox,  iii.  208).  Even  the  notorious  Bonner  had  to  be  urged  on  by  these 
remonstrances,  and  did  not  proceed,  except  against  persons  sent  to  him  by  the  council, 
or  by  commissioners  appointed  by  the  council  (Fox,  iii.,  208-423  ;  Strype,  iii.,  239)  ; 
and  as  the  law  then  stood,  he  absolutely  had  no  legal  alternative  but  to  proceed. 
Nothing  can  be  more  clear  than  that  these  proceeding  were  the  results  of  lay  power, 
not  ecclesiastical.  Nothing  can  be  plainer  than  that  it  was  not  the  bishops  who  urged 
on  the  council,  but  that  it  was  the  council  who  urged  on  the  bishops.  And  there  is 
reason  to  believe  that  it  was  the  council  who  urged  on  the  queen  ;  a  lay  council,  a 
council  composed  chiefly  of  laymen,  of  whom  several  had  conformed  to  Protestantism 
under  Edward,  and  all  of  whom  had  acquiesced  in  the  destruction  of  the  papal  supremacy 
and  the  confiscation  of  religious  houses,  and  held  church  lands  themselves.  Nothing 
can  be  more  clear  than  that  it  was  not  only  the  secular  power  which  gave  the 
authority  to  punish  for  heresy,  but  that  it  was  the  same  power  which  compelled  the 
exercise  of  the  authority.  The  proceedings  against  heretics  were  always  taken  in 
consequence  of  letters  from  the  council,  in  which  only  one  prelate  sat,  so  that  it  was 
a  council  composed  almost  entirely  of  laymen  ;  and  there  is  strong  reason  to  believe 
that  the  queen  herself  yielded  to  the  representations  of  the  council.  At  all  events, 
the  authority  under  which  the  proceedings  for  heresy  were  taken  was  entirely  a 
lay  authority,  and  the  exercise  of  it  was  also  entirely  enforced  by  lay  authority, 
and  by  the  authority  of  a  council  composed  for  the  most  part  of  men  who,  as 
they  changed  their  religion  with  the  accession  of  every  sovereign,  could  not  have 
been  influenced  by  any  motives  of  religious  bigotry,  so  that  the  cause  must  either 
be  sought  in  provocation  and  revenge  for  the  outrages  of  the  reformers,  or  in 
some  deep  and  crafty  scheme  of  policy,  which  may  perhaps  be  surmised  from  this 
significant  fact,  that  most  of  the  members  of  the  council  were  holders  of  church  pro- 
perty, and  that  notwithstanding  the  papal  bull  giving  the  legate  authority  to  allow 
of  its  alienation,  there  were  still  various  causes  of  uneasiness.  The  pope  had  first 
published  a  bull,  condemning  and  revoking,  in  general  terms,  the  alienation  of  church 
property  to  secular  uses  (Bwrnet,  vol.  iii.,  s.  3)  ;  and  though,  to  prevent  doubts  on  the 
subject,  the  legate  procured  from  him  a  bull  expressly  excepting  the  church  property 
in  England  from  the  operation  of  the  former  bull,  and  confirming  his  doings  respect- 
ing the  assurances  of  abbey  lands,  and  this  was  read  to  both  houses  (Journal  of 
Commons,  42  Lingard,  vol.  v.,  c.  5)  ;  yet  these  repeated  declarations  on  the  subject 
were  calculated  to  keep  men's  minds  in  uneasiness,  and  to  this  was  added  the  fact 
that  the  queen  evinced  her  sense  of  the  inalienable  sanctity  of  church  property  by 
insisting  upon  making  restitution  of  all  the  church  property  still  in  the  hands  of 
the  crown.  This  question  of  church  property  was  probably  the  key  to  much  that 
followed.  The  fact  that  the  queen  should  feel  it  her  duty,  in  spite  of  opposition  in 
parliament,  to  resign  all  the  church  property  the  crown  still  retained,  was  strongly 
significant  of  her  convictions  on  the  subject,  and  tended  to  confirm  an  impression 
which  prevailed  that  she  intended  to  use  all  her  influence  to  obtain  an  act  to  compel 
restitution  of  all  church  property,  especially  as  the  sanction  of  a  legal  title,  or  the 
removal  of  ecclesiastical  censures,  were  not  sufficient  to  satisfy  conscientious  scruples, 
such  as  many  retained.  On  the  whole,  therefore,  it  was  inevitable  that  considerable 
uneasiness  should  exist  upon  the  subject  among  the  holders  of  church  property,  a 
powerful  and  influential  class.  And  they  would  be  naturally  disposed  (with  that  spirit 
of  crafty  policy  which  was  characteristic  of  statesmen  in  that  age)  to  take  any 
measures  which  should  cover  the  old  religion  with  odium,  defeat  the  measures  for  its 
restoration,  and  thus  relieve  them  of  their  doubts  as  to  restitution.  The  members  of 
the  council  were  of  this  class,  and  the  order  to  take  penal  proceedings  against  heretics 
emanated  from  the  council.  The  natural  effect  of  the  executions  would  be  to  render 
the  old  religion  odious,  for  which  very  reason  it  was  opposed  by  the  papal  legate ; 
and  this  could  hardly  have  been  overlooked  by  the  able  and  discerning  men  who 
composed  the  council.  As  a  matter  of  fact,  it  was  the  council  who  pressed  these  odious 
measures ;  and  the  men  who  composed  the  council  were  holders  of  church  property, 
and  in  the  reign  of  Elizabeth  most  of  them  professed  Protestantism.  The  privy 
council  wrote  circular  letters  to  the  nobility  and  gentry  desiring  their  attendance  at 
the  burnings,  with  that  of  all  those  whom  they  could  influence  (Boole  of  P.  C,  in  Burnet, 
vol.  ii.,  a.d.  1555,  quoted  in  Mack.  Eist.  Eng.,  vol.  ii.,  p.  326,  in  note),  while,  on  the 
other  hand,  the  historian  says  that  the  cardinal  legate  discouraged  persecution  in 
VOL.  III.  2  N 
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with  melancholy  relations ;  but  the  prosecution  of  the  dead,  which 
was  instituted  by  the  visitors  of  the .  University  of  Oxford,  is  a 

private,  while  his  chaplain  preached  openly  against  it  (Ibid.)  ;  and  that  of  fourteen 
bishoprics,  the  Catholic  prelates  used  their  influence  so  successfully  as  altogether  to 
prevent  bloodshed  in  nine,  and  to  reduce  it  within  limits  in  the  remaining  five  (Ibid.) 
He  adds,  "  Justice  to  Gardiner  requires  it  to  be  mentioned  that  his  diocese  was  of 
the  bloodless  class  "  (Ibid.),  although  the  popular  idea  is,  that  he  was  the  main  pro- 
moter. As  regards  the  nature  of  the  proceedings,  and  the  character  of  the  victims,  it  is 
difficult  to  collect  accurate  accounts,  from  the  obvious  cause  that  the  popular  accounts, 
current  through  the  whole  of  the  next  reign,  would  be  derived  from  prejudiced  sources, 
and  would  be  influenced  by  partisans,  or  dictated  by  politicians,  to  serve  the  purpose 
of  the  times.  As  to  "  Fox's  Martyrology,"  Sir  J.  Mackintosh  is  moderate  in  observ- 
ing that  the  stories  of  that  zealous  but  credulous  writer  are  not  to  be  indiscriminately 
believed  (Ibid.,  329).  It  was  disclosed  in  the  next  reign  that  he  was  so  reckless  as 
actually  to  record  circumstantially  the  death  of  persons  who  lived  until  long  afterwards 
(vide  ante,  c.  xxxi.)  But  when  Sir  J.  Mackintosh  proceeds  to  quote  Lord  Burleigh, 
who,  as  he  truly  says,  if  he  be  wrong,  has  not  the  same  excuse  as  Fox  (that  is,  not  the 
excuse  of  honest  credulity),  he  surely  had  forgotten  the  utterly  crafty  and  unscrupulous- 
character  of  that  statesman's  policy,  the  cruel  persecutions  he  kept  up  against 
Roman  Catholics  during  the  long  reign  of  Elizabeth,  and  the  obvious  disposition 
to  excuse  his  own  policy  by  exaggerating  the  persecutions  of  the  previous  reign. 
His  treatise,  "  The  Execution  of  Justice  in  England,"  cannot  but  be  regarded 
as  far  less  reliable  even  than  that  of  Fox,  and  its  exaggerations  go  beyond  Speed  ; 
and  are  too  gross  even  for  Burnet.  Speed  gives  two  hundred  and  seventy- 
six  as  the  total  number  of  victims,  which,  divided  among  five  dioceses  (for 
in  nine  there  were  none),  would  be  fifty-five  in  each  diocese ;  and  thus,  as 
each  diocese  would  contain  several  counties,  would  probably  be  from  fifteen  to 
twenty  in  each  county;  so  that  in  point  of  number  or  extent,  the  truth,  accord- 
ing to  Speed,  comes  to  this,  that  in  only  five  dioceses  out  of  fourteen  there 
were  any  persecutions  at  all ;  and  that  in  these,  in  the  course  of  one  or  two  years, 
about  fifteen  or  twenty  in  each  county — that  is,  at  the  rate  in  each  county  of 
eight  or  ten  in  a  year — were  unhappily  put  to  death  ;  and  this  at  the  repeated  orders 
of  the  council,  and  for  the  most  part  against  the  will  of  the  prelates,  but  for  whose 
reluctance  the  number  of  victims  must  have  been  far  greater.  So  much  for  the 
number  of  the  victims.  But  as  to  the  real  character  and  true  causes  of  the  proceed- 
ings, there  is  still  greater  difficulty  in  getting  at  the  truth,  and  though  no  doubt,  in 
some  instances,  the  parties  may  have  suffered  on  account  of  heresy,  it  is  manifest 
that  many  of  them  provoked  their  fate  by  their  treasonable  conduct,  or  by  their  own 
former  persecutions  against  Catholics,  or  by  their  violent,  seditious  disturbance  of  the 
restored  religion.  It  is  notorious  that  some  of  the  most  eminent  of  the  victims 
illustrated  the  former  of  these  causes  ;  and  Strype  gives  many  instances  of  the  latter, 
that  is,  of  persons  who  provoked  the  proceedings  against  them  for  heresy,  by  then- 
violent  disturbance  of  the  exercise  of  the  restored  religion.  Lord  Macaulay  remarked 
upon  this  subject,  that  if  any  one  could  deserve  burning  for  heresy  it  would  be  those 
who  had  inflicted  that  fate  upon  others,  and  it  is  a  simple  fact  that  this  was  so  of 
some  of  the  first  and  most  eminent  victims  of  the  Marian  persecutions.  Moreover 
at  the  end  of  the  last  reign,  the  Protestant  prelates,  including  some  of  these 
very  victims,  had  drawn  up  a  reformation  of  the  law  as  to  religion,  which  inflicted 
the  punishment  of  death  on  those  who  held  Roman  Catholic  doctrines.  Since  Sir  J. 
Mackintosh  wrote,  however,  Dr  Maitland,  chaplain  to  the  late  Dr  Howley,  Archbishop 
of  Canterbury,  has  published  a  "  History  of  the  Reformation,"  in  which  the  true 
nature  of  these  unhappy  proceedings  is  disclosed  with  still  greater  candour.  Dr 
Maitland — one  of  those  eminent  and  learned  men  of  whom  the  Church  of  England  in 
these  times  may  well  be  proud,  and  who  deem  her  foundations  to  rest  too  securely 
upon  the  intelligence  of  an  enlightened  age  to  require  to  be  propped  up  by  vulgar 
prejudices  and  coarse  misrepresentations— devoted  himself  specially  to  this  subject 
consulted  the  original  records  in  the  archives  of  the  sees  of  London-and  Canterbury' 
and  elicited  a  vast  amount  of  information,  which  places  these  unhappy  proceedings  in  a 
light,  which,  though  no  doubt  still  sufficiently  painful,  yet  is  vastly  different  from 
the  naturally  inflamed  representations  given  by  the  friends  of  the  victims,  the  heated 
exaggerations  of  polemical  partisans,  or  the  cool  inventions  of  unscrupulous  poli- 
ticians. From  the  authentic  records  disclosed  by  this  learned  ecclesiastic  it  abund- 
antly appears  that  many,  if  not  most,  of  the  unhappy  victims  of  these  dreadful 
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singular  piece  of  legal  process.     Bucer  and  Fagius,  two  foreign 
reformers,  there  buried,  were  cited,  in  the  true  spirit  of  the  canon 

proceedings  had  provoked  their  fate,  not  only  by  offensive  and  obtrusive  expression 
of  their  opinions,  but  by  positive  outrages  upon  the  exercise  of  the  restored  religion  ; 
in  some  instances,  outrages  which  Eoman  Catholics  would  consider  sacrilegious,  and 
in  some  such  as  would  be  severely  punishable  by  the  criminal  law,  and  in  not  a  few 
instances  might  easily  have  justified  the  infliction  of  capital  penalty,  for  priests  were 
stabbed  even  at  the  altar.     It  is  a  simple  fact  that  men  who  were  utterly  indifferent 
to  religion  were  members  of  the  council,  who  issued  these  decrees  for  the  burning  of 
Protestants.     Thus  the  infamous  and  servile  Rich,  who,  under  Henry,  had  entrapped 
the  noble-minded  More  into  the  admissions  which  were  made  the  pretext  for  his 
murder,  and  who,  during  the  reign  of  the  Protestant  Edward,  held  the  great  seal,  sat 
in  the  council  under  Mary,  and  his  name  was  often  placed  at  the  head  of  the  com- 
missions in  his  county  for  trying  heretics,  at  the  execution  of  some  of  whom  he  was 
directed  to  be  present  (Archceologia,  xviii.,  181).     And  then  this  very  same  man  was 
in  the  council  under   Elizabeth.     Nor  was  this  a  solitary  instance.     Many  others 
could  be  adduced.     Thus  there  was  the  case  of  Cholmly,  chief-baron  under  Henry 
and  under  Edward,  a  member  of  the  council  under  Mary,  and  appointed  upon  several 
occasions  to  examine   prisoners   in   the  Tower,   with  the   discretionary  power   of 
administering  torture  (Jardine  on  Torture,  75),  and  finally  he  was  in  favour  under 
Elizabeth.     The  secret  is,  that  the  books  of  the  augmentation  office  show  that  he 
had  a  considerable  share  in  the  lands  distributed  on  the  spoliation  of  the  monas- 
teries (Hasted' s  Kent,  i.,  450;  9  Sep.  Pub.  Rec.  App.,  190).     So  in  other  cases,  which 
it  would  take  too  much  space  to  enumerate.     The  truth  is  that,  except  perhaps  the 
queen  herself,  there  was  not  any  one  who  took  part  in  those  proceedings  from  any 
other  motives  than  policy,  and  she,  it  is  plain,  favoured  them  more  from  her  hereditary 
love  of  arbitrary  power,  than  from  religious  bigotry,  for  as  regards  her  own  prerogative 
she  showed  the  true  Tudor  character,  and  was  as  absolute  as  her  tyrannical  father. 
A  few  illustrations  connected  with  legal  history  may  be  of  interest.     Bromley,  chief- 
justice  under  Mary,  and  a  member  of  her  council,  had  been  one  of  the  council  of 
regency  appointed  under  Edward,  and  had  been  in  ofiice  a  professed  Protestant  all 
through  that  reign.     He  succeeded  Cholmly,  who  had  a  considerable  share  in  the 
church  lands,  and  was  active  in  the  persecutions.     Even  where  the  persecutions 
were  actually  perpetrated  by  honest  zealots,  it  was  only  under  the  authority  of  a 
council,  composed  of  men  who  were  actuated,  not  by  bigotry,  but  policy.     Thus,  for 
instance,  when  Anthony  Brown,  afterwards  chief-justice,  acted  in  his  county,  it  was 
under  letters  from  the  council ;  and  he  and  other  magistrates,  acting  under  such 
orders,  sent  up  prisoners  to  be  tried  before  the  bishops'  court,  which  could  only 
determine  the  question  of  heresy,  the  punishment  inflicted  being  a  matter  of  secular 
law,  and  hence  it  was  not  the  bishops  who  were  the  real  authors  or  actors  in  these 
proceedings  (Maitland's  Hist.  Ref.,  427).     It  will  be  observed  that,  without  these 
commissions,  the  bishops  could  not  have  inflicted  corporal  punishments,  and  they 
were  issued  by  a  council  composed  chiefly  of  laymen.     It  may  be  added  that  the 
commissions  were  illegal,  and  could  only  have  been  issued  by  servile  ministers,  such 
as  Rich,  &c,  who,  no  doubt,  acted  from  some  worse  and  more  sinister  motive  than 
religious  bigotry.     It  was  thus  of  the  infamous  Rich,  who  was  the  main  instrument 
in  procuring  the  judicial  murder  of  More  and  Fisher  ;  after  making  himself  thus  sub- 
servient to  the  vengeance  of  the  tyrant  upon  the  adherents  of  the  papacy,  we  find 
him  a  member  of  the  council  under  Edward  VI. ;  and  afterwards,  in  the  reign  of 
Mary,  he  was  frequently  placed  at  the  head  of  commissions  for  trying  heretics,  at  the 
execution  of  whom  he  was  sometimes  directed  to  be  present  (Archceologia,  xviii.  181). 
So  of  many  others.     These  men,  it  is  manifest,  did  not  act  from  bigotry  but  policy. 
The  learned  writer  already  quoted  shows,  by  specific  instances,  that  the  victims  for 
the  stake  were  hunted  out  by  servile  lawyers  or  interested  laymen  at  the  instigation 
of  letters  from  the  council  (Maitland's  Hist,  of  the  Reformation,  427,  468,  514).     It 
is  due  to  historic  truth,  therefore,  to  represent  those  abominable  deeds  as  the  result, 
not  so  much  of  honest  religious  bigotry,  as  of  some  foul  and  crafty  policy.    No  doubt 
some  honest  bigots  concurred  in  it,  but  it  was  invented  and  urged  on  by  viler  crea- 
tures.    It  is  related  of  Mary  that  a  plan  was  once  submitted  to  her  to  render  her 
independent  of  parliament.     She  sent  for  Gardner,  and  bade  him  give  her  his  secret 
opinion  upon  it.     He  said,  "  It  is  a  pity  that  so  virtuous  a  lady  should  be  surrounded 
with  such  sycophants.    It  is  full  of  things  too  bad  to  be  thought  of."     She  thanked 
him,  and  threw  it  into  the  fire  (Burnet,  ii.  278). 
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law,  to  appear  and  defend  themselves ;  and  after  three  citations,  the 
dead  bodies  not  rising  to  speak  for  themselves,  and  none  coming  to 
plead  for  them,  for  fear,  as  Bishop  Burnet  observes,  of  being  sent 
after  them,  the  visitors  proceeded  ex  parte.  They  examined  witnesses 
concerning  the  heresies  they  had  taught,  and  adjudged  them  obsti- 
nate heretics,  ordered  their  bodies  to  be  taken  out  of  their  graves, 
and  to  be  delivered  over  to  the  secular  arm.  A  writ  was  issued  out  of 
Chancery  for  the  execution  of  this  sentence,  their  bodies  were  taken 
up,  and,  being  carried  in  coffins,  were  tied  to  the  stakes,  with  many 
of  their  books  and  heretical  writings,  and  all  burnt  together.1 

The  decisions  of  courts  in  the  reigns  of  Edward  VI.  and  queen 
Mary,  are  to  be  found  in  Dyer,  who  reports  all  through  these  two 
reigns  ;  as  also  do  Benloe  and  Dalison.  Some  few  cases  are  to  be 
found  in  the  collectors  Jenkins  and  Keilway,  some  in  Moore,  and 
a  few,  but  those  very  important,  in  Plowden.  There  are  some 
cases  of  these  two  reigns  in  Leonard,  and  some,  towards  the  latter 
end  of  Philip  and  Mary,  in  Owen. 

Staunforde's  "  Pleas  of  the  Crown "  was  the  first  work  which 
treated  the  subject  of  criminal  law  professedly,  and  in 
detail.  This  book  is  written  in  French :  the  method 
of  it  is  perspicuous,  and  the  matter  disposed  with  learning  and 
accuracy.  The  author  is  uncommonly  full  in  his  quotations ;  the 
statutes  are  generally  given  at  length ;  and  whole  pages  are  fre- 
quently transcribed  from  Bracton.  Notwithstanding  the  altera- 
tions we  have  seen  the  criminal  law  undergo  since  the  reign  of 
Henry  III.,  yet  Staunforde  has  ventured  perpetually  to  recur  to 
this  ancient  writer  as  an  authority,  and  has  condescended  to  take 
from  him  many  complete  chapters.  This  is  in  general  done  with 
success  and  propriety ;  though  sometimes  his  author  has  failed 
him ;  as,  among  other  instances,  may  be  observed  of  Bracton's 
definition  of  larceny,  which,  as  we  before  observed,  was  not  law  at 
the  time  Staunforde  wrote. 2 

In  the  account  which  this  writer  gives  of  crimes,  his  method  is 
to  begin  by  stating  what  they  were  in  Bracton's  time,  and  then  to 
add  the  subsequent  decisions  which  had  affected  the  old  law ;  at 
other  times  he  entirely  relies  on  his  favourite  author.  This  is  done 
in  a  compendious  way,  without  enlarging  much  on  any  parts  of  the 
subject.  On  the  whole,  he  seems  to  aim  at  nothing  more  than 
digesting  in  a  clear  manner  what  could  be  collected  from  others. 

As  Staunforde  has  the  praise  of  being  our  earliest  writer  on  pleas 
of  the  crown ;  so  has  his  merit  been  acknowledged  by  those  who 
have  followed  him  in  the  same  walk;  they  having,  in  general, 
adhered  to  the  arrangement  and  divisions  of  his  work.  He  divides 
his  subject  as  falling  under  three  considerations  :  first,  of  crimes  ; 
next,  of  the  method  of  bringing  delinquents  to  justice  ;  and  lastly, 
of  trials  and  punishment.  The  several  titles  into  which  these  are 
subdivided,  have  furnished  the  heads  of  every  book  which  has  been 

1  Burn.  Bef.,  vol.  ii.,  321.  »  Vide  ante. 
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written  since  his  time  on  the  same  subject.  This  treatise  is  not 
voluminous ;  and  when  the  quotations  out  of  Bracton,  and  the 
statutes,  are  taken  from  it,  the  book  is  diminished  more  than 
half. 

We  cannot  but  feel  a  secret  pleasure  when  we  find  an  author,  to 
whom  we  have  before  been  under  such  obligations,  in  repute  with 
a  judge  of  eminence  and  learning  upon  points  of  modern  practice. 
After  the  lapse  of  three  centuries,  it  was  hardly  to  be  expected 
that  we  should  be  called  upon  to  renew  our  acquaintance  with 
Bracton  ;  and  Staunforde  is  entitled  to  our  acknowledgment  for  the 
strong  testimony  he  has  given  in  later  times  to  the  intrinsic  merit 
of  this  father  of  the  English  law.  Bracton  seems  to  have  been  a 
great  authority  with  Staunforde;.  for  it  appears  from  the  reports, 
that  he  ventured  to  cite  and  argue  from  him  upon  the  bench,  at  a 
time  when  it  was  the  fashion  to  consider  Bracton  and  G-lanville  not 
as  authors  in  our  law,  but  to  be  quoted,  if  at  all,  only  for  ornament 
in  discourse  ; x  and  for  consonancy  and  order,  where  they  agreed 
with  better  authorities.  2 

The  press  was  not  idle  during  these  two  reigns,  but  produced 
several  works  of  use  to  the  practising  lawyer.   William    printing  of 
Kastell  published,  in  1559,  a  collection,  in  English,  of    law-books, 
the  statutes  now  in  force,  from  Magna  Charta  to  the  4th  and  5th 
of  Philip  and  Mary.  3     In  1553,  there  came  out  an  abridgment  of 
the  Book  of  Assizes.4 

Thomas  Berthelet,  who  had  a  patent  of  the  office  of  king's  printer 
for  life,  died  in  1555.  After  this,  in  7  Edward  VI.  there  is  found 
a  special  licence  to  Kichard  Tathile  or  Tottel  (whose  name,  like 
many  others  of  this  time  was  variously  spelt),  for  him  and  his  assigns 
to  print  for  seven  years  all  manner  of  books  of  the  temporal  law, 
called  the  common  law,  so  as  the  copies  were  allowed  and  judged 
proper  to  be  printed  by  one  of  the  justices,  or  two  Serjeants,  or 
three  apprentices  of  the  law,  one  of  whom  was  to  be  a  reader  in 
court ;  and  no  one  was  to  print  what  he  had  first  printed,  under 
pain  of  forfeiture  of  such  books.  A  licence  for  the  same  term  was 
also  granted  him  in  2  and  3  Philip  and  Mary ;  and  in  1  Elizabeth 
he  had  a  similar  licence  for  his  life.5  By  Tottel,  and  by  other 
printers,, in  these  two  reigns,  most  of  the  books  printed  in  the  reign 
of  Henry  VIII.  were  reprinted ;  but  such  different  editions  would 
be  too  tedious  to  enumerate.  The  editions,  however,  of  such  books 
as  had  never  before  reached  the  press,  are  worthy  of  notice.  Among 
such  are  the  following  : — In  1555,  was  printed  by  Tottel  a  book 

i  Plowd.,  357,  358. 

2  Such  ia  the  manner  in  which  Saunders  and  Oatline  deliver  themselves,  in  the  argu- 
ment of  Stowell  v.  Lord  Zouch,  in  the  11th  of  Elizabeth.  Such  a  judgment  upon  these 
ancient  writers  might  be  very  discreet  and  just  at  the  time ;  but  I  was  astonished  to 
find  Fitzherbert  inform  us,  that  it  was  agreed  by  the  whole  court  in  35  Hen.  VI.  that 
Bracton  was  never  taken  for  an  author  in  our  law.  It  was  a  pleasure  to  discover  that 
the  Tear-book  had  given  him  no  warrant  for  this  monstrous  opinion.  The  readers  of 
Abridgments  have  been  long  aspersing  the  reputation  of  Bracton  with  more  success 
than  authority.  3  Typ.  Antiq.,  474.  *  Ibid.,  810. 

5  Orig.  Jurid.,  59,  60.    Typ.  Antiq.,  806. 
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entitled  "  Anni  Regis  Henrici  septimi ; "  containing  some  Year- 
books of  that  king;  respecting  which  he  informs  us,  that  the' 1st 
and  2nd  were  from  a  new  collation ;  and  that  the  10th,  11th, 
13th,  16th,  and  20th,  had  never  before  been  published.  1  Some 
time  about  1553,  was  printed  a  tract  of  Sir  John  Fortescue  with 
the  following  title,  "  De  Politica,  Administratione  et  Legibus  civi- 
libus  florentissimi  Eegni  Anglia?  Commentarius.2 

In  this  age  of  reformation,  an  act  was  passed  through  the  House 
Miscellaneous  of  Commons  in  1549,  for  making  some  considerable 
facts.  alterations  in  the  process  of  the  common  law  ;  but  it 
was  thrown  out  in  the  House  of  Lords.  A  long  discourse  on  this 
topic  of  reforming  the  common  law  was  written  about  this  time, 
which  Bishop  Burnet  says  he  had  seen.  It  is  there  complained 
that  the  law  of  England  was  a  barbarous  kind  of  study,  and  did 
not  lead  men  into  a  finer  sort  of  learning ;  which  made  common 
lawyers  so  unfit  for  negociating  foreign  affairs.  It  was  therefore 
proposed  by  this  author  that  the  common  and  statute  law  should 
be  digested  into  a  body  under  titles  and  heads,  and  put  into  good 
Latin,  in  imitation  of  the  Roman  laws ; 3  a  proposal  which,  it 
should  seem,  was  less  necessary  now  than  it  ever  had  been,  as 
Fitzherbert's  and  Rastell's  works  were  new,  and  had  at  least  made 
a  great  step  towards  a  complete  digest.  The  whim  of  imitating 
the  Roman  law  so  closely  as  to  adopt  its  language,  was  taken  up 
and  executed  by  a  writer  in  after-times  ; 4  the  success  of  which  per- 
formance is  a  more  decisive  answer  to  the  above  project  than  many 
arguments  of  expedience  and  propriety. 

An  order  was  made  in  the  society  of  the  Inner  Temple,  in  3 
and  4  Philip  and  Mary,  that  thenceforth  no  attorney,  or  common 
solicitor,  should  be  admitted  into  that  house  without  the  assent 
and  agreement  of  their  parliament.5 

The  grievance  of  long  beards  was  not  yet  removed.  We  find 
an  order  was  made  in  the  Inner  Temple,  that  no  fellow  of  that 
house  should  wear  his  beard  above  three  weeks'  growth,  upon  pain 
of  forfeiting  twenty  shillings  6.  In  the  Middle  Temple,  an  order 
was  made  in  4  and  5  Philip  and  Mary  that  none  of  that  society 
should  wear  great  breeches  in  their  hose,  made  after  the  Dutch, 
Spanish,  or  Almain  fashion,  or  lawn  upon  their  caps,  or  cut  doub- 
lets, on  pain  of  forfeiting  3s.  4d. ;  for  the  second  offence,  the 
offender  was  to  be  expelled. 

In  3  and  4  Philip  and  Mary,  an  order  was  made  by  the  society 
of  Lincoln's  Inn,  that  thenceforth  none  should  be  admitted  into 
that  house  who  had  not  been  of  an  inn  of  Chancery  before  for  the 
space  of  one  year,  unless  he  paid  forty  shillings  at  admittance.  ? 
In  1  and  2  Philip  and  Mary,  a  gentleman  of  Lincoln's  Inn  was 
fined  five  groats  by  a  special  order,  for  going  in  his  study- gown  in 

i  Typ.  Autiq.,  809.  *  Ibid.,  549.  3  Burn.  Ref.,  vol.  ii,  91,  92. 

*  Dr  Cowell'a  Institutions  Juris  Angliami,  published  in  the  reign  of  James  I. 
5  Dugd  Orig.,  147.  6  Ibid.,  148.  7  ibid.,  242. 
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Cheapside  on  a  Sunday  about  ten  o'clock  in  the  forenoon,  and  in 
Westminster  Hall,  in  the  term-time,  in  the  forenoon. l 

In  3  and  4  Philip  and  Mary,  the  following  orders  were  agreed 
upon  to  be  observed  in  all  the  four  inns  of  court : — That  none  of 
the  companions,  except  knights  or  benchers,  should  wear  in  their 
doublets  or  hose,  any  light  colours,  except  scarlet  and  crimson ; 
nor  wear  any  upper  velvet  cap,  or  any  scarf,  or  wings  in  their 
gowns,  white  jerkins,  buskins,  or  velvet  shoes,  double  cuffs  on  their 
shirts,  feathers  or  ribbons  on  their  caps,  on  pain  of  forfeiting  3s. 
4d.,  and  for  the  second  offence,  of  expulsion.  No  attorney  was  to 
be  admitted  into  any  of  the  houses :  and  in  all  admissions  thence- 
forward this  condition  was  to  be  implied :  that  if  he  who  was 
admitted  practised  attorneyship,  he  should  be  ipso  facto  dismissed, 
and  have  liberty  to  repair  to  the  inn  of  Chancery  from  whence  he 
came,  or  to  any  one  of  them,  if  he  were  of  none  before.  It  was 
required  that  none  of  the  companies  of  such  houses  should  wear 
their  study-gowns  into  the  city  any  further  than  Fleet  Bridge  or 
Holborn  Bridge  ;  nor  might  they  wear  them  as  far  as  the  Savoy, 
upon  like  pains  as  those  before  mentioned.  None  of  the  said  com- 
panions, when  in  commons,  might  wear  Spanish  cloaks,  sword  and 
buckler,  or  rapier,  or  gowns  and  hats,  or  gowns  girded  with  a 
dagger  on  the  back,  upon  the  like  pain. 

The  moot-cases  in  any  of  the  houses  of  court  were  not  to  contain 
more  than  two  points  for  argument :  they  were  to  be  brought  in 
pleading,  and  the  puisne  of  the  bench  was  to  recite  the  whole  plead- 
ing. None  of  the  bench  were  to  argue  above  two  points  ;  if  any 
did,  the  reader  was  to  remonstrate  with  him,  and  correct  it  in 
future.  Every  reader  of  a  court  of  Chancery  was  to  give  the  same 
orders  about  apparel,  weapons,  and  study  gowns,  to  his  house  of 
Chancery.  Among  the  same  regulations  it  was  ordained,  that  none 
of  the  said  companions  under  the  degree  of  a  knight,  being  in 
commons,  should  wear  any  beard  above  three  weeks'  growth,  on 
pain  of  forfeiting  forty  shillings,  and  double  the  sum  every  week 
after  monition  (a). 2 

(a)  The  reader  is  again  directed  to  that  interesting  and  valuable  work,  "  The  Lives 
of  the  Judges,"  by  Mr  Foss,  for  much  information  upon  all  these  subjects. 

1  Dugd.  Orig.,  243.  2  Ibid.,  310. 


CHAPTER  XXXIII. 

ELIZABETH. 

The  Reformation  re-established — Simony— The  Statute  of  Labourers — Of 
Vagrants— Of  the  Poor — Hospitals — Statute  of  Charitable  Uses — Of 
Church-Leases — Of  Bankrupts — Fraudulent  Conveyances — Recovery  suf- 
fered by  Tenant  for  Life — Recoveries  and  Fines,  Effect  of — Shelly's  Case — 
Archer's — Feoffment  by  Tenant  in  Tail — Fines,  Statute  of — Jointures — 
Devises  of  Land — Executors  and  Administrators —  Usury — Stolen  Horses 
— Error  in  the  Exchequer  Chamber — Removal  of  Causes  out  of  inferior 
Courts — Process  and  Proceedings — Actions  upon  Penal  Statutes — Of 
Jeofails. 

The  first  object,  at  the  commencement  of  this  queen's  reign,  was 
The  Keforma-  *°  establish  the  Reformation  upon  the  foot  it  was  on  at 
tjon  re-estab-  the  death  of  Edward  VI.  (a).  For  this  purpose  was 
lished.  made  stat.  1  Elizabeth,  c.  1,  which  began  this  great 

work  in  the  manner  Henry  VIII.  had  done,  by  first  abolishing  the 

(a)  That  is  to  say,  on  the  footing  of  the  royal  supremacy,  the  spiritual  supremacy 
of  the  crown,  or  its  supremacy  in  spiritual  matters,  which  had  been  established  by 
Henry  Till.,  and  had  been  exercised  by  Edward  VI.  for  the  purpose  of  altering  the 
religion  of  the  church  and  state.  That  supremacy  which  Henry  VIII.  had  assumed 
was  the  same  supremacy  which  had  been  formerly  exercised  by  the  pope,  and  was 
therefore  purely  spiritual,  so  far  as  it  had  ever  been  allowed  or  recognised  by  law,  as, 
for  instance,  in  the  approbation  of  the  elections  of  bishops,  or  in  appeals  upon  spirit- 
ual matters,  such  as  questions  of  faith  or  discipline,  excommunications,  dispensa- 
tions, and  the  like.  On  any  other  matters  than  such  as  were  purely  spiritual,  the 
law  had  not  recognised  the  papal  supremacy,  save,  perhaps,  on  the  two  subjects  of 
matrimony,  and  testament,  of  which,  if  the  latter  was  exceptional  and  anomalous,  it 
was  an  exception  and  an  anomaly  allowed  by  the  law  of  England  itself,  and  for  that 
very  reason  the  exception  itself  proved  the  rule,  that  the  assertion  of  the  papal  suprem- 
acy was  not  recognised  by  the  law  except  as  to  spiritual  matters  ;  so  that  it  was  in 
its  nature  purely  spiritual.  Hence  its  assumption  by  Henry  VIII.  involved  and  im- 
plied the  assumption  of  a,  spiritual  supremacy  to  the  extent  to  which  it  had  been 
exercised  by  the  pope ;  and  accordingly  it  had  been  held  by  the  courts  of  law  in  the 
reign  of  Edward  VI.  that  the  royal  supremacy  did  involve  and  imply  just  the  same 
spiritual  supremacy  as  the  pope  had  exercised,  insomuch  that,  as  the  pope  had  claimed 
and  been  allowed  by  law  to  exercise  his  supremacy  in  spiritual  acts,  as  supreme  ordi- 
nary, without  regard  to  the  authority  of  the  bishops,  so  the  king  had  power,  by  virtue 
of  the  same  supremacy,  to  exercise  spiritual  power  and  do  spiritual  acts,  as  the  pope 
had  done,  and  as  supreme  ordinary,  without  regard  to  the  bishops  (Grendon  v.  The 
Bishop  of  Lincoln,  Plowden's  Reps. )  Accordingly,  this  having  been  j  udicially  determined 
in  the  reign  of  Edward  VI.  to  be  the  meaning  of  the  "royal  supremacy,"  as  distinct  from 
or  added  to  the  mere  sovereignty — i.e.,  a  spiritual  supremacy — parliament,  at  the  acces- 
sion of  the  queen,  proceeded  most  distinctly  to  revest  it  in  the  crown.  And  it  will  be 
seen  by  the  terms  of  the  statute,  as  quoted  by  the  author,  it  declared  that  no  foreign 
prelate  should  exercise  any  spiritual  authority  in  the  realm,  and  that  "  all  such  author- 
ity before  exercised  and  used  should  be  annexed  and  united  to  the  crown."  In  other 
words,  parliament,  as  might  be  expected,  more  expressly  and  more  distinctly  than 
before  denned  the  royal  supremacy  as  a  spiritual  supremacy,  and  vested  in  the  crown 
such  supremacy  as  the  pope  had  exercised,  which  was  entirely  spiritual,  the  pope 
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authority  of  the  pope.  It  was  thereby  enacted,  that  stat.  1  and  2 
Philip  and  Mary,  c.  8,  should  be  repealed,  and  that  the  following 
statutes  should  stand  revived — namely,  stat.  23  Henry  VIII.,  c.  9, 
ordaining  that  no  one  should  be  cited  out  of  the  diocese  where  he 
dwells;  stat.  24  Henry  VIII,  c.  12,  taking  away  appeals  to  the 
see  of  Kome ;  stat.  25  Henry  VIII,  c.  19,  concerning  the  submis- 
sion of  the  clergy ;  stat.  25  Henry  VI II.,  c.  20,  restraining  the  pay- 
ment of  first-fruits  and  tenths  to  the  see  of  Kome,  and  for  electing 
and  consecrating  archbishops  and  bishops;  stat. '25  Henry  VIII, 
c.  21,  concerning  exactions  and  impositions  heretofore  paid  to  the 
see  of  Eome,  and  concerning  licences  and  dispensations  within  the 
realm ;  stat.  26  Henry  VIII,  c.  14,  for  consecration  of  suffragans  ; 
stat.  28  Henry  VIII,  c.  16,  declaring  void  all  bulls  and  dispensa- 
tions from  the  pope. 

Besides  these,  which  more  directly  concerned  the  papal  authority, 
it  was  also  declared  that  so  much  of  stat.  32  Henry  VIII,  c.  38, 
concerning  precontracts  and  degrees  of  consanguinity  as  was  not 
repealed  by  stat.  2  and  3  Edward  VI,  c.  23,  and  stat.  37  Henry 
VIII,  c.  17,  empowering  doctors  of  the  civil  law,  being  married,  to 
exercise  ecclesiastical  jurisdiction ;  and  all  parts  of  it  not  repealed 
in  the  time  of  Edward  VI  shall  continue  in  force.  And,  bating  all 
these  acts,  every  other  act  repealed  by  the  said  stat.  1  and  2 
Philip  and  Mary,  c.  8,  is  to  continue  repealed.     Consistently  with 

never  having  been  permitted  to  exercise  any  other  than  a  spiritual  supremacy  within 
the  realm,  and  any  extension  of  it  to  temporalty  having  been  always  carefully  and  jeal- 
ously guarded  against ;  so  that  if  that  were  all  that  had  been  intended,  these  formid- 
able statutes,  and  these  solemn  declarations,  and  these  new  oaths  were  all  extremely 
idle  and  futile,  and  there  would  have  been  no  occasion  to  use  the  new  phrase  of  the 
"royal  supremacy."  Parliament  well  knew  that  this  was  a  new  prerogative,  and 
required  statutable  definitions  and  declarations,  and,  so  defined,  declared,  and  enacted 
it  as  what  it  obviously  was — namely,  »  purely  spiritual  supremacy.  On  the  other 
hand,  it  is  to  be  observed,  in  order  to  guard  against  a  common  error,  and.  avoid  a 
common  fallacy,  this  was  a  spiritual  supremacy.  It  is  necessary  to  observe  and  adhere 
to  both  parts  of  the  definition  of  the  royal  supremacy  thus  given  by  the  courts  of  law 
and  by  legislative  enactment,  that  it  was  a  spiritual  supremacy.  For  this  is  what  the 
papal  supremacy  was ;  it  was  spiritual,  and  it  was  a  supremacy.  That  is  to  say,  not 
an  ordinary  spiritual  ministry  ;  not  an  ordinary  ministry  of  spiritual  things  ;  not  the 
administration  of  the  sacraments,  for  instance,  or  the  exercise  of  ordinary  pastoral  and 
spiritual  functions  ;  not  even  the  exercise  of  ordinary  episcopal  jurisdiction.  All 
these  were  no  parts  of  the  supremacy.  The  application  of  the  test  supplied  by  judicial 
decisions  and  legislative  definitions  alike  make  this  plain.  It  was  no  part  of  the  office 
of  the  pope,  as  pope,  to  preach  or  administer  the  sacraments,  and  if  he  did  those 
things,  it  was  as  priest,  not  as  pope.  Again,  it  was  no  part  of  the  office  of  the 
pope,  as  pope,  to  ordain  priests,  or  even  consecrate  bishops  or  archbishops  ;  if  he 
did  those  things,  it  was  as  bishop,  as  archbishop,  or  as  patriarch.  His  spiritual 
authority,  by  virtue  of  his  supremacy,  was  to  approve  of  the  elections  of  bishops 
and  archbishops,  to  receive  appeals  from  their  decisions  on  spiritual  matters,  and 
to  convene  councils  and  correct  or  propound  definitions  of  faith  or  of  morals, 
or  enforce  the  observance  of  spiritual  discipline,  or  the  forms  of  worship  and 
ritual.  All  this  was  spiritual,  and  all  this  was  involved  in  the  papal  supremacy. 
And  all  this  had  been  vested  by  statute  in  the  crown,  because  it  was  not  in  the 
crown  before ;  and  all  this  had  been  divested  out  of  the  crown  by  repeal  of  those 
statutes  (which  again  showed  that  it  was  not  in  the  crown  at  common  law) ;  and 
all  this  was  now  revested  in  the  crown  by  the  statutes  passed  under  Elizabeth. 
An  inspection  of  the  statutes  of  Henry  will  show  this  clearly  ;  an  inspection  of  the 
Btatutes  of  Mary  will  Bhow  it  more  clearly ;  an  inspection  of  the  statutes  of  Elizabeth 
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the  same  views,  the  stat.  1  Edward  VI.,  c.  1,  for  receiving  the  sac- 
rament in  both  kinds,  was  revived.    And,  lastly,  the  stat.  3  and  2 

will  show  it  more  clearly  still,  and  put  it  beyond  a  doubt.  Every  one  of  those  lieads 
or  branches  of  papal  spiritual  jurisdiction  which  had  been  vested  in  the  crown  by  the 
statutes  of  Henry,  were  'divested  out  of  the  crown  by  the  statutes  of  Mary,  and  were 
now  revested  in  the  crown  by  the  statutes  of  Elizabeth;  and  this  after  judicial 
determinations  describing  the  supremacy  as  embracing  the  purely  spiritual.  The 
act.,of  Elizabeth,  not  content  with  a  repeal  of  the  statute  of  Mary,  expressly  one  by 
one  revives  the  statutes  of  Henry,  and  goes  on  to  enact  that  they  shall  be  in  full 
force  and  effect,  and  that  all  branches  thereof  should  be  taken  to  extend  to  the 
queen  as  largely  as  any  of  them  did  ever  extend  to  the  late  King  Henry.  And  then 
it  goes  on  to  declare,  not  only  that  the  spiritual  authority  of  any  foreign  prelate, 
i.e.,  the  pope,  shall  be  utterly  abolished  within  the  realm  ;  but  (in  a  clause  omitted 
by  the  author)  that  "  such  jurisdictions,  superiorities,  and  pre-eminence,  spiritual  and 
ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power  or  authority,  hath  heretofore 
been,  or  may  be,  lawfully  used  or  exercised  for  the  visitation  of  the  ecclesiastical 
state  and  person,  and  for  the  reformation,  order,  and  correction  of  the  same,  and  of 
all  manner  of  errors,  heresies,  schisms,  abuses,  and  offences,  shall  for  ever  be  united 
to  the  crown."  It  would  be  impossible  to  imagine  words  more  clearly  and  thoroughly 
carrying  out  the  judicial  definition  of  the  royal  supremacy  already  given,  that  it 
included  all  that  the  papal  supremacy  had  been  allowed  to  include,  that  is,  all 
matters  of  spiritual  supremacy.  And  it  would  be  impossible  to  imagine  words  more 
clearly  or  more  strongly  embracing  everything  that  could  come  within  the  range  of 
a  spiritual  supremacy.  It  would  not,  of  course,  include  the  ministration  of  the  sacra- 
ments, or  the  ordinary  pastoral  or  episcopal  functions,  as  ordinations,  consecrations, 
and  the  like,  for  these  were  no  parts  of  the  supremacy  ;  but  it  would,  and  was 
■always  afterwards,  held  to  include  the  definition  of  doctrine  as  to  the  sacraments,  or 
;  the  correction  of  discipline  as  to  their  administration,  or  the  decision  of  all  points  of 
dispute  as  to  worship  or  ritual,  faith  or  morals,  for  such  was  the  supremacy.  Only,  as 
the  actual  exercise  of  this  authority  by  a  female  sovereign  might  be  deemed  indecent, 
the  act  went  on  to  provide  that  it  might  be  exercised  by  commissioners,  who  might 
be  ecclesiastics,  but  who  might  be  partly  laymen,  and  who,  whether  ecclesiastics  or 
laymen,  would  derive  their  authority  entirely  from  the  crown.  And  the  act  went 
on  to  provide  an  oath,  that  the  queen  was  supreme  governor  in  spiritual  causes,  that 
is,  that  she  had  power  to  determine  all  appeals  in  spiritual  cases  ;  in  other  words, 
that  she  was  the  supreme  and  ultimate  authority  on  all  matters  of  faith  or  worship.  It 
is  true  that,  in  a  clause  not  noticed  by  the  author,  it  was  enacted  that  the  com- 
missioners should  not  have  power  to  determine  any  matter  to  be  heresy,  except  such 
as  had  before  been  so  determined  by  the  canonical  scriptureB,  or  the  first  four  general 
councils,  or  which  hereafter  shall  be  declared  heresy  by  the  high  court  of  parliament, 
with  the  assent  of  convocation  ;  but  this  was  only  a  limitation  of  the  authority  of 
the  commissioners,  whom  the  crown  was  only  empowered  to  appoint,  and  it  was  not 
a  limitation  upon  the  royal  supremacy  itself,  and  even  if  it  was,  it  was  only  by  sub- 
jecting it  to  the  authority  of  parliament,  which  no  doubt,  ultimately,  after  the 
Restoration,  by  the  Act  of  Uniformity,  became  virtually  the  depository  of  the  suprem- 
acy. And  so  in  the  course  of  time  the  royal  supremacy  worked  itself  out,  so  to 
speak,  into  a  parliamentary  supremacy,  which  indeed  was  its  natural  inevitable 
development.  For  what  was  the  royal  supremacy  but  a  lay  supremacy  ?  The  laity, 
embodied  in  royalty,  seized  the  supreme  power  in  spirituals,  and  hence  when  the  royal 
power  became  limited  and  restrained  by  parliament,  the  supremacy  was  so  restrained, 
and  in  the  results  virtually  transferred  to  parliament,  as  representing  the  nation  at 
large.  But  at  present  we  are  rather  concerned  with  what  the  royal  supremacy  was 
at  the  time  of  Elizabeth  considered  to  be,  and  as  to  its  real  character  and  scope. 
And  there  never  was  a  sovereign  who  had  a  deeper  or  stronger  interest  in  upholding 
it  to  the  highest  and  the  utmost  as  a  spiritual  supremacy.  So  far  from  her  having 
less  disposition  than  Henry  to  uphold  it,  she  had  infinitely  more.  To  her  it  was 
vital.  It  was  infinitely  more  than  it  ever  could  have  been  to  him.  For  her  title  to 
the  throne  depended  upon  it.  This  will  be  obvious  upon  a  little  consideration. 
Henry  had  broken  with  Rome  upon  the  very  question  as  to  the  supremacy  of  the 
see  of  Rome  in  matrimonial  causes.  The  see  of  Rome  held  that  his  marriage  with 
her  mother  was  invalid ;  he  asserted  the  sufficiency  of  a  local  determination  of  its 
validity.  It  is  true  that  the  court  of  Rome  also  asserted  its  power  to  dispense  with 
disabilities  or  dissolve  a  marriage,  but  it  had  declined  to  dissolve  the  marriage  with 
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Philip  and  Mary,  c  6,  which  had  revived  the  stats.  5  Richard  II., 
stat.  2,  c.  5,  stat.  2  Henry  IV.,  c.  15,  and  stat.  2  Henry  V.,  c.  7, 

Catherine ;  and  the  king,  on  the  other  hand,  had  denied  the  necessity  for  such  a  dis- 
solution, and  had  asserted  his  own  supremacy,  and  his  own  authority  to  dissolve  it. 
For  that  was  what  was  meant  by  his  asserting  his  supremacy;  and  hence  he  had  statut- 
able power  to  appoint  delegates  to  determine  finally  all  appeals.  The  legitimacy  of  Eliza- 
beth, therefore,  and  her  common-law  title  to  the  throne,  entirely  depended  upon  the 
royal  supremacy  in  a  matter  which  had  always  been  regarded  as  spiritual,  i.e.,  the  valid- 
ity of  marriages.     It  is  true  that  afterwards  the  marriage  with  her  mother  had  been 
declared  invalid  and  void  by  Cranmer,   and  disapproved  by  parliament ;  but  an 
obstacle  raised  by  parliament  could  be  removed,  and  was  removed,  by  parliament ; 
and  thus  her  title  became  parliamentary.     But  her  parliament  was  vigorously  anti- 
papal,  and  was  prepared  to  go  any  lengths  iu  upholding  the  royal  supremacy  against 
the  papal.     And  as  already  seen,  parliament  had  given  the  queen  the  same  power 
Henry  had  of  appointing  commissioners  to  determine  all  ecclesiastical  matters,  the 
effect  of  which  was,  that  the  queen  could  at  any  moment,  if  she  pleased,  have  had 
Cranmer's  decision  overruled,  and  her  mother's  marriage  reaffirmed,  and  her  own 
legitimacy  declared,  or  she  could  have  had  it  declared  by  parliament.     With  her 
characteristic  prudence,  she  preferred  to  avoid  reopening  so  delicate  and  disagreeable 
a  question,  and  to  rest  upon  a  parliamentary  title.     But  this  was  a  title  held  only 
upon  condition  of  an  unsparing  assertion  of  the  royal  supremacy  as  against  the  papal. 
Hence,  all  through  her  reign,  the  deference  which,  with  all  her  despotic  spirit,  she 
showed  to  parliament,  or  professed  to  show,  whenever  she  saw  symptoms  of  its  being 
displeased ;  and  hence  the  rigour  with  which  she  asserted  the  royal  supremacy  and 
repressed  the  assertion  of  the  papal.     It  was,  so  to  speak,  the  condition  upon  which 
she  held  her  throne.     Hence  there  was  a  studious  endeavour,  all  through  this  reign, 
to  confound  the  temporal  sovereignty  with  the  spiritual  supremacy.     The  measures 
taken  at  the  commencement  of  this  reign  for  the  restoration  of  religion  as  it  had 
been  altered  under  Edward,  was  the  result  of  a  policy  almost  necessary  on  the  part  of 
the  queen,  and  of  servility  equally  interested  on  the  part  of  her  ministers.     It  could 
not  have  been  the  result  of  conviction  on  the  part  either  of  the  sovereign  or  her 
statesmen,  since  she  and  they  had  alike  professed  to  be  Roman  Catholics,  and  she  had 
at  her  coronation  taken  the  oath  to  protect  the  Roman  Catholic  religion.     Her  chief 
minister,  Cecil,  had  been  one  of  those  who  had  received  the  papal  legate  when  he 
came  to  reconcile  the  kingdom  to  the  see  of  Rome  (Strype,  iii.,  157),  and  he  had 
been  rh  communion  with  the  Roman  Catholic  church  to  the  close  of  the  late  reign 
(Br  Nare's  Memoires  of  Lord  Bwrghley).     But  he  was  a  holder  of  church  property, 
as  most  of  the  members  of  the  council  were ;  and  that  question  of  church  property, 
as  has  been  seen  in  the  reign  of  Mary,  was  vital  to  the  interests  of  a  large  body  of 
the  gentry.     As  regards  the  queen,  her  position  was  such  that  she  could  scarcely 
hold  her  crown  and  remain  in  communion  with  Some.     For  according  to  the  view 
of  the  Church  of  Rome,  distinctly  confirmed  by  parliament  in  statutes  of  the  reigns 
of  Henry  and  of  Mary,  still   unrepealed,   she  was  not  legitimate,  and  so  had  no 
title  to  the  crown  by  descent.    Not  only  the  statute  of  Henry  VIII.,  by  which 
she  had  been  pronounced  illegitimate,  was  still  in  force,  but  another  statute  confirm- 
ing it,  passed  in  the  last  reign.     And  it  is  most  remarkable  that  Elizabeth  never 
ventured  to  propose  the  repeal  of  these  statutes.     It  was  impossible  that  she  and 
Mary  could  both  be  legitimate,  and  the  opinion  of  the  country  so  strongly  pre- 
ponderated in  favour  of  the  legitimacy  of  Mary,  and  the  validity  of  Catherine's 
marriage,  that  Elizabeth  never  proposed  the  repeal  of  the  statutes  declaring  her- 
self to  be  illegitimate.     Clearly,  then,  she  had  no  title  to  the  throne  by  descent. 
Her  title  could  only  be  parliamentary,  and  though,  in  her  proclamations,  she  claimed 
to  be  right  heir  in  blood,  she  took  care  to  mention  the  consent  of  the  nation  ;  and 
this  no  doubt  was  her  true  title.     The  act  settling  her  title  sought  indeed  to  blend 
together  her  presumed  right  from  royal  descent,  with  that  which  she  derived  from 
parliament :  but  the  two  things  were  inconsistent,  for  if  she  had  title  by  descent,  the 
statute  was  idle,  and  the  statute  was  founded  on  the  supposition  of  illegitimacy.     The 
statute  declared  that  she  was  and  ought  to  be  rightful  and  lawful  queen — rightly, 
lineally,  and  lawfully  desoended,  and  come  of  the  blood-royal,  to  whom  and  the  heirs 
of  her  body  the  crown  belonged  as  rightly  as  the  same  ever  did  to  her  father  or 
brother,  since  the  Act  of  Succession  in  the  35th  Henry  VIII. ;  and  it  then  enacted  that 
this  recognition,  in  union  with  the  limitation  in  that  statute,  should  be  the  law  of  the 
realm,  and  that  every  judgment  and  act  derogatory  to  either,  should  be  void  and  of 
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against  heresies,  was  repealed.     Thus  were  all  the  supports  of 
papal  jurisdiction  once  more  removed ;  and  the  parliament  left  at 

no  effect.  To  this  was  added  an  act  which,  without  reversing  the  attainder  of  her 
mother,  restored  Elizabeth  in  blood,  and  rendered  her  inheritable  to  her  mother,  and 
to  all  her  ancestors ;  so  that  these  acts,  which  of  course  were  idle  if  she  was  legitimate 
and  had  a  good  title  by  descent,  rather  seemed  to  recognise  her  illegitimacy,  and  to 
confer  upon  her  a  parliamentary  title  to  the  crown,  founded  entirely  on  statute.  But 
it  was  a  title  utterly  inconsistent  with  continuance  in  the  communion  of  Rome,  for  to 
have  sought  any  recognition  from  Rome  would  have  implied  that  the  title  rested 
on  the  concession  of  Rome,  and  this  would  never  have  been  assented  to  by  parlia- 
ment ;  so  that  ex  necessitate  Elizabeth's  title  was  entirely  parliamentary,  and  was  en- 
tirely inconsistent  with  continuance  in  the  Roman  communion.  This  was  evidently 
present  to  the  minds  of  the  queen  and  of  parliament  from  the  first,  and  hence  the 
very  first  measures  passed  after  that  which  settled  the  crown  upon  her  was  to  sever 
all  connexion  with  Rome,  and  declare  hostility  against  all  adherents  to  the  see  of 
Rome  as  enemies  to  the  state.  And  it  is  this  necessary  connexion  between  the  eccle- 
siastical question  and  the  question  of  title  to  the  sovereignty  which  is  the  key  to  the 
whole  policy  of  the  reign,  and  to  the  main  features  of  its  law  and  legislation.  For  it 
affected  the  legislation  as  to  the  church  and  state,  indirectly  affected  all  the  other 
more  important  measures  of  the  reign.  The  papal  supremacy  was  at  once  and  finally 
abolished,  and  the  royal  supremacy  restored ;  and  this,  of  course,  carried  with  it,  as 
it  was  a  spiritual  supremacy,  the  power  to  effect  any  alterations  in  religion.  The 
statutes  passed  in  the  last  reign  for  the  restoration  of  the  papal  supremacy  and  the 
old  religion  were  repealed,  and  the  acts  of  Henry  VIII.  and  Edward  VI.,  in  destruc- 
tion of  the  papal  supremacy  and  in  alteration  of  the  old  religion,  were  for  the  most 
part  revived.  It  was  enacted  that  the  Book  of  Common  Prayer  should  be  alone  used 
by  ministers  in  all  churches,  under  the  penalties  of  forfeiture,  degradation,  and  death  ; 
that  the  spiritual  authority  of  every  foreign  prelate  within  the  realm  should  be 
abolished  ;  that  the  jurisdiction  for  the  correction  of  all  errors,  heresies,  schisms,  and 
abuses  (the  very  words  used  in  describing  the  spiritual  supremacy  of  the  see  of  Rome) 
should  be  annexed  to  the  crown,  with  the  power  of  delegating  such  jurisdiction  to  any 
persons  at  the  pleasure  of  the  sovereign  ;  that  the  penalty  for  assisting  the  papal  author- 
ity should  ascend,  on  the  repetition  of  the  offence,  from  the  forfeiture  of  real  and 
personal  property,  to  perpetual  imprisonment,  and  from  perpetual  imprisonment  to 
death ;  and  that  all  clergymen  and  all  laymen,  suing  out  the  livery  of  their  lands, 
should,  under  pain  of  deprivation,  take  an  oath  declaring  her  to  be  supreme  in  all 
ecclesiastical  or  spiritual  things  or  causes,  as  well  as  temporal,  and  renouncing  all 
foreign  ecclesiastical  jurisdiction  whatever  within  the  realm.  Thus,  therefore,  at  the 
outset  of  the  reign  not  only  was  the  papal  supremacy  abolished,  but  the  mere  main- 
tenance of  it  as  a  spiritual  supremacy  was  made  penal  and  punishable  with  death,  and 
not  only  so,  but  the  penalty  of  forfeiture  of  office  or  of  lands  was  imposed  on  persons 
not  taking  the  oath  to  maintain  the  royal  supremacy,  so  that  no  catholic  heir  could 
inherit  his  lands  without  renouncing  his  religion.  What  the  royal  supremacy  really 
meant  was  soon  shown.  The  tender  of  this  oath  of  supremacy  was  made  the  means 
of  depriving  all  the  bishops ;  and  then  the  queen,  under  the  authority  of  the  revived 
statutes  of  Henry,  could  virtually  direct  the  appointment  of  new  prelates  in  all  the 
vacant  sees,  and  of  course  take  care  that  they  were  opponents  of  the  old  religion. 
Thus,  practically,  the  royal  supremacy  involved  the  power  of  directing  the  religion  of 
the  church,  and  of  settling  its  forms  of  faith  and  worship.  For  the  bishops  could 
enforce  on  the  clergy  the  religion  the  state  prescribed  to  them,  and  indeed  the  same 
means — the  tender  of  the  oaths  of  supremacy — excluded  from  their  benefices  all  the 
clergy  who  adhered  to  the  old  faith.  Thus  it  was  made  manifest  what  the  royal 
supremacy  meant,  and  it  was  shown  that  it  was  a  spiritual  supremacy.  This,  of 
course,  involved  the  power  to  alter  or  declare  matters  of  faith  and  worship,  and  at  all 
events,  to  exercise  the  supreme  power  in  so  doing ;  just  as  popes  had  convened  or  dis- 
solved councils,  and  approved  or  disapproved  of  their  canons  or  decrees.  That  such 
had  been  the  power  of  the  pope  had  been  recognised  again  and  again  in  our  courts  of 
law,  in  which  the  pope  was  commonly  called  "  the  apostle,"  or  "  our  holy  father  the 
pope,"  and  the  canons  of  council  convened  by  him,  and  approved  by  him,  and  only 
such  canons,  had  been  often  recognised  as  the  law  of  the  church.  And  some  of  these 
cases  were  recognised  in  this  very  reign  (Digby's  Case,  i  Coke's  Reps.,  78).  The 
assumption,  then,  by  the  crown  of  the  same  supremacy — that  iB,  a  spiritual  supremacy 
— would  involve  the  "  power,"  if  not  of  altering  or  declaring  matters  of  faith  and 
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liberty  to  declare,  that  no  foreign  prince,  person,  prelate,  state  or 
potentate,  spiritual  or  temporal,  shall  use,  enjoy,  or  exercise  any 

worship,  at  all  events  of  exercising  the  supreme  power  in  controlling  them  ;  which, 
when  enforced  by  the  power  of  an  absolute  sovereign,  would  come  of  course  practically 
to  the  same  thing.  And  so  the  assumption  of  the  supremacy  by  Henry  VIII.  would 
practically  involve  and  imply  a  power  thus  to  alter  or  declare  matters  of  faith  and 
worship,  and  had  been  so  understood  and  declared  in  the  reign  of  Edward  VI.  Hence 
its  assumption  was  in  itself  not  merely  a  separation  from  Rome,  but  a  complete  and 
fundamental  change  in  religion,  or  at  least  the  foundation  of  such  a  change,  because 
it  was  the  assumption  of  a  power  to  change,  and  therefore  of  a  principle  fundamental 
to  the  whole  fabric  of  faith  and  worship.  For  the  assumption  of  a  power  to  alter  or 
declare  implied  that  what  was  held  was  held  on  the  authority  of  this  power  which  thus 
could  alter  and  declare.  And  accordingly  Henry,  after  the  assumption  of  the  supremacy, 
had  claimed  to  declare,  as  he  did  in  the  "  Act  of  the  Six  Articles,"  what  were  the 
main  articles  of  faith,  and  although  it  happened  that  he  chose  to  adhere  to  the  ancient 
dogmas  thereupon,  that  was  the  mere  result  of  his  own  absolute  and  arbitrary  will, 
and  it  was  plainly  implied  that,  had  his  will  been  otherwise,  the  articles  of  faith 
declared  would  have  been  different.  And  so  accordingly  they  were  in  the  reign  of 
Edward  VI.,  and  by  degrees  the  old  faith  was  departed  from  and  altered  by  the 
royal  will,  and  new  articles  of  faith  declared,  in  the  exercise  of  that  new  prerogative 
of  the  royal  supremacy  which  the  courts  of  law  in  that  reign  held  to  imply  all  the 
spiritual  power  exercised  by  the  pope.  The  author  therefore  observes  truly  that 
when  Elizabeth  resolved  to  establish  the  Reformation  upon  the  footing  it  was  on  the 
death  of  Edward  VI.,  she  began  the  work  in  the  manner  Henry  VIII.  had  done, 
although,  when  he  adds  that  this  was  by  abolishing  the  authority  of  the  pope,  he 
understates  it,  and  ought  rather  to  have  said,  that  it  was  by  assuming  the  authority 
of  the  pope.  For  that  this  was  so,  and  that  such  was  the  real  meaning  of  the  assump- 
tion of  the  royal  supremacy,  is  manifest.  It  had  been  so  held  in  courts  of  law  in  the 
previous  reigns,  and  it  was  so  held  in  the  present.  For  in  the  course  of  this  reign, 
in  a  case  in  which  a  question  arose  upon  the  validity  of  a  dispensation,  discharge, 
and  dissolution  by  Henry  VIII.  of  one  of  the  monasteries,  it  was  laid  down  by  the 
court,  that  it  appeared  by  the  book  that  the  pope  might  have  discharged  a  monk  from 
his  profession,  and  by  consequence,  by  the  statute  25  Henry  VIII.,  c.  21  (the  act  of 
the  supremacy),  the  king  might  do  it ;  and  accordingly  he  had  discharged  the  monks 
of  their  order  and  profession  (The  Case  of  the  Dean  and  Chapter  of  Norwich,  3  Coke's 
Reps.,  74).  It  would  be  impossible  to  imagine  an  exercise  of  power  more  purely 
spiritual  than  this,  and  it  was  justified  entirely  on  the  ground  that  the  statute  of  the 
supremacy  vested  in  the  king  all  the  spiritual  supremacy  and  power  which  had  before 
been  exercised  by  the  pope.  And,  beyond  all  doubt,  this  was  the  view  taken  by  the 
queen  herself  of  her  prerogative  in  matters  of  religion ;  and  such  was  the  power  she 
exercised  throughout  the  whole  period  of  her  reign.  The  ecclesiastical  policy  of 
Elizabeth  was  in  thorough  consistency  with  that  of  her  sister,  her  brother,  and  her 
father.  It  consisted  simply  in  the  assertion  of  the  royal  supremacy  in  spiritual  not 
less  than  in  temporal  matters.  "  The  acts  by  which  the  ecclesiastical  revolution  was 
accomplished,"  says  Sir  J.  Mackintosh,  "  consisted  in  the  revival  of  all  the  statutes 
of  Henry  VIII.  against  foreign  jurisdiction,  which,  in  imitation  of  that  monarch's 
equivocal  language,  they  called  restoring  the  ancient  jurisdiction  of  the  crown 
over  the  state  ecclesiastical"  (1  Eliz.,  c.  6),  "together  with  the  revival  of  the  Pro- 
testant statute  of  Edward  respecting  the  sacrament  of  the  altar."  All  spiritual 
jurisdiction  was  by  the  same  act  expressly  annexed  to  the  crown,  and  the  sovereign 
was  empowered  to  exercise  it  by  commissioners  appointed  under  the  great  seal 
(Mack.  Hist.  Eng.,  vol.  iii.,  c.  1).  And  accordingly  a  commission  was  issued  to  con- 
secrate an  archbishop  (Ibid.)  And  commissions  of  delegates  were  issued  all  through 
the  reign,  for  the  purpose  of  hearing  and  determining  appeals  from  the  archbishop  in 
spiritual  cases.  Nor  was  the  crown  content  with  the  assertion  and  exercise  of  its 
spiritual  supremacy  ;  the  denial  of  it,  or  the  maintenance  of  the  spiritual  supremacy 
of  the  pope,  was  made,  as  under  Henry,  a  criminal  offence,  punishable  by  fine  and 
imprisonment,  and  for  the  third  offence  by  death.  An  act  passed  for  re-establishing 
the  Common  Prayer-book  of  Edward  VI.  (1  Eliz.,  c.  2) ;  and  severe  penalties  were 
denounced  against  all  who  libelled  it  (Ibid)  For  this  purpose,  no  doubt,  legislation 
was  necessary,  but  only  for  this  purpose,  for  in  the  queen's  view,  her  authority  was 
absolute.  The  Protestant  liturgy  was  re-introduced,  the  oath  of  supremacy  adminis- 
tered and  although  most  of  the  bishops  refused  it,  almost  all  the  clergy  submitted. 
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manner  of  power,  jurisdiction,  superiority,  authority,  pre-eminence, 
or  privilege,  spiritual  or  ecclesiastical,  within  this  realm,  or  any  of 

"The  majority,"  says  Mackintosh,  "consulted  their  interest."     He  adds,  "Indeed, 
the  pliancy  was  by  no  means  so  considerable  as  under  Henry  and  Edward,  partly 
because  the  progress  was  then  gradual,  partly  because  the  clergy  were  engaged  in 
the  first  steps  of  it  almost  by  surprise,  and  in  no  small  degree  from  the  terrors  of 
Henry's  sanguinary  government"  {Hist.  Bug.,  vol.  iii.,  c.  1).     It  is  easy  to  perceive 
that  the  policy  and  spirit  of  this  reign  were  precisely  the  same  as  those  of  Henry. 
The  reign  of  Elizabeth  was  actuated  by  the  same  spirit  as  that  of  Henry  and  Mary — 
the  spirit  of  arbitrary  power,  although,  no  doubt,  more  controlled  by  policy.     Indeed 
it  was  more  arbitrary  than  that  of  Mary,  who  had  at  all  events  disclaimed  the  title 
of  supreme  head  of  the  church,  which  Elizabeth  at  once  assumed  (1  Eliz.,  c.  1).     A 
bill  was  introduced  annexing  the  supremacy  to  the  crown,  and  though  the  queen  was 
there  denominated  governess,  not  head  of  the  church,  it  conveyed  the  same  extensive 
power  which  under  the  latter  title  had  been  exercised  by  her  father  and  brother. 
By  this  act,  the  crown,  without  the  concurrence  of  either  parliament  or  convocation, 
was  invested  with  the  whole  spiritual  power,  might  repress  all  heresies,  might  alter 
or  repeal  all  canons,  might  alter  every  point  of  discipline,  and  might  ordain  or  abolish 
any  religious  rite  or  ceremony  (1  Eliz.,  c.  2).     In  order  to  exercise  this  authority, 
the  queen  was  empowered  to  name  commissioners,  either  laymen  or  clergymen,  as 
she  should  think  proper,  and  on  this  clause  was  afterwards  founded  the  court  of 
ecclesiastical  commissions,  which  assumed  large  discretionary  powers,  totally  incom- 
patible with  any  exact  boundaries  in  the  constitution.     These  proceedings,  indeed, 
were  only  consistent  with  absolute  monarchy,  but  were  entirely  suitable  to  the  terms 
of  the  act  on  which  they  were  established.     An  act  that  at  once  gave  the  crown  alone 
all  the  power  which  had  formerly  been  claimed  by  the  popes,  but  which  even  they 
had  never  been  able  fully  to  exercise  without  some  concurrence  of  the  national  clergy. 
Whoever  refused  to  take  an  oath  acknowledging  the  queen's  supremacy  was  incapa- 
citated from  holding  any  office.     Whoever  denied  the  supremacy  or  attempted  to 
deprive  the  queen  of  that  prerogative,  forfeited,  for  the  first  offence,  all  his  goods  and 
chattels ;  for  the  second,  was  subjected  to  the  penalty  of  a  pnemunire  ;  but  the  third 
offence  was  declared  treason  (Hume,  c.  38).   These  punishments,  it  will  be  seen,  were 
as  rigorous    as   those  which  were  formerly  inflicted  by  her  father  and   brother 
in  like  cases.     A  law  was  passed  confirming  all  the  statutes  enacted  in  king  Edward's 
time  with  regard  to  religion.     The  nomination  of  bishops  was  given  to  the  crown, 
without  any  election  of  the  chapters.     A  bill  was  brought  into  parliament  for  re- 
establishing the  liturgy  of  King  Edward.     Penalties  were  enacted  as  well  against 
those  who  departed  from  this  mode  of  worship  as  against  .those  who  absented  them- 
selves from  the  church  and  sacraments.     And  thus  by  the  will  of  a  young  woman, 
whose  title  to  the  crown  was  by  many  thought  liable  to  great  objection,  the   whole 
system  of  religion  was  altered  (Ibid.)     It  is  impossible  not  to  perceive  that  this  was 
the  same  spirit  of  arbitrary  power  which  had  prevailed  in  the  previous  reigns ;  and 
that,  in  the  view  of  the  crown,  its  own  authority  was  absolute  by  virtue  of  the 
supremacy  in  matters  of  religion  ;  and  that  acts  of  parliament  were  only  necessary 
to  enforce  its  regulations  by  corporal  pains  and  penalties — a  view  acquiesced  in  by 
parliament  and  upheld  in  the  courts  of  law.     The  queen's  courts,  civil  and  ecclesias- 
tical, determined  what  was  a  sufficient  exercise  of  episcopal  authority  upon  matters 
purely  spiritual.    Accordingly,  in  the  early  part  of  this  reign,  it  was  held  in  a  case 
where  the  Bishop  of  Norwich  had  refused  a  presentee  because  he  was  a  haunter  of 
taverns  and  a  player  of  unlawful  games,  that  the  causes  stated  were  not  sufficient, 
for  they  were  not  mala  in  se  but  only  mala  prohibita  (Dyer,  254) ;  and  in  another 
case  in  this  reign,  where  the  Bishop  of  Exeter  had  refused  a  presentee  because  he  was 
an  inveterate  schismatic,  it  was  held  by  a  court  of  error  to  be  insufficient,  for  that 
the  specific  cause  of  refusal  should  be  stated,  in  order  that  if  denied  it  might  be 
brought  in  isBue  and  tried  by  the  metropolitan,  or,  if  he  were  dead,  by  a  jury  (Specot's 
Case,  5  Coke's  Reps.,  158).    That  is  to  say,  that  it  might  be  determined  by  one  of  the 
queen's  courts,  civil  or  ecclesiastical,  and  even  if  it  were  determined  by  the  arch- 
bishop, an  appeal  lay  to  the   queen,  although  upon   a   matter  purely   spiritual. 
And  although  Lord  Coke  laid  it  down  that  the  sovereign  could  not  determine 
personally,  he  also  laid  it  down  that  her   courts  or   commissions  could  do  so. 
Appeals  were  determined  by  a  commission  of  delegacy  issued  by  the  crown,  just  as 
such  commissions  as  had  been  issued  by  the  pope :  so  the  queen,  like  her  predecessors 
Henry  and  Edward,  established  by  the  sameauthority  the  Court  of  High  Commission, 
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her  majesty's  dominions ;  and  all  such  power  and  authority  before 
exercised  and  used  was  thereby  united  and  annexed  to  the  crown  ; 

a  kind  of  Star  Chamber  for  religion.  This  was  established,  it  is  true,  by  statute  in 
this  reign ;  but  that  was  only  to  invest  it  with  greater  authority ;  and  it  took  cog- 
nisance of  infractions  of  the  tyrannical  laws  passed  to  impose  the  state  religion  upon 
the  people.  The  fines  and  imprisonments  imposed  by  this  court,  says  Hume,  were 
frequent.  The  deprivations  and  suspensions  of  the  clergy  for  nonconformity  were 
numerous,  and  comprehended,  at  one  time,  a  third  of  all  the  ecclesiastics  of  England. 
The  Queen,  in  a  letter  to  the  Archbishop  of  Canterbury,  said  expressly  that  she  was 
resolved  that  no  man  should  be  suffered  to  decline,  either  on  the  right  hand  or  the 
left,  from  the  drawn  line,  limited  by  authority,  and  by  her  laws  and  injunctions 
(Hume,  vol.  v.,  App.)  "  The  Queen,"  says  the  historian,  "to  restore  unity  in  the 
church,  appointed  as  primate  a  stern  inquisitor,  and  placed  in  his  hands  »  commis- 
sion comparable  only  to  that  celebrated  tribunal  which,  in  England,  has  been  regarded 
as  the  most  odious  in  the  world,  with  jurisdiction  to  reform  all  heresies,  error—  in 
short,  all  acts  and  opinions — by  fine  and  imprisonment  at  pleasure,  and  even  with 
the  power  not  only  of  demanding  subscriptions  to  new  articles,  but  of  scrutinising 
the  consciences  of  suspected  persons  by  administering  oaths  (Ibid.)  In  short,  the 
inquisition  was  established,  as  it  had  never  before  existed  in  England.  "  Proceedings 
so  tyrannical  excited  general  indignation,  but  Elizabeth  and  the  archbishop  did  not 
the  less  succeed  in  restoring  unity  to  the  church.  And  when  the  Commons  offered  a 
remonstrance,  Elizabeth  rebuked  them  in  a  tone  of  spiritual  supremacy  not  exceeded 
by  the  pope'-  (Mack.  Hist.  Eng.,  vol.  iii.,  c.  v.)  The  only  legal  ground  for  this 
monstrous  tribunal,  says  the  historian,  in  a  country  pretending  to  law  and  liberty, 
was  a  clause  in  the  Act  of  Supremacy.  If  such  power  were  conferred  by  it,  the  sove- 
reign was  absolute;  if  it  was  not  conferred,  Elizabeth  set  herself  above  the  law 
(Ibid.)  There  is  no  doubt  it  was  so  conferred.  It  is  an  undoubted  fact  that  such 
commissions  had  been  issued  by  Henry  VIII.  and  Edward  VI.,  without  any  other 
statute  to  authorise  them,  save  and  except  the  Act  of  Supremacy.  And  the  first 
statute  of  this  reign  conferred  on  the  Queen  the  supremacy  over  the  church  in  as 
ample  a  manner  as  had  been  enjoyed  by  Henry  VIII.  and  Edward  VI ;  and  the  only 
clause  in  the  act  which  authorised  the  commission  authorised  it  to  "  execute  all  juris- 
diction heretofore  lawfully  exercised  concerning  spiritual  matters  within  the  realm," 
i.e.,  to  exercise  the  royal  supremacy,  which  was  thus  declared  to  be  a  spiritual  suprem- 
acy ;  and  it  was  designed  to  correct  all  errors,  heresies,  and  schisms,  which  belonged 
to  every  ecclesiastical  authority  (vide  c.  xxxv.)  The  only  qualification  of  this  juris- 
diction, that  nothing  should  be  adjudged  heresy  but  such  as  had  been  so  adjudged 
by  the  canonical  scriptures,  was  illusory,  and  left  all  open  to  a  power  entirely  arbitrary, 
for  it  was  the  commissioners  themselves  who  were  to  determine  what  was  such 
heresy.  It  is  obvious  that  the  enactment  was  only  enabling,  not  restrictive,  and  that 
it  only  gave  the  crown  a  power  to  delegate  its  authority.  But  the  power  delegated 
already  existed  by  virtue  of  the  enactment  of  the  supremacy  ;  and  that  authority, 
which  could  thus  be  delegated,  could  of  course  be  exercised  by  the  crown  without 
such  delegation.  Hence,  in  the  next  reign,  when  the  archbishop  maintained  this 
view,  and  referred  to  the  above  enactment,  coupled  with  the  notorious  fact  that 
Henry  and  Edward,  without  such  statutory  power,  had  exercised  such  authority,  and 
appointed  such  commissioners  as  Lord  Coke,  the  judges  only  relied  on  the  words 
"  such  jurisdiction  concerning  spiritual  matters  as  had  been  lawfully  exercised"  (12 
Coke,  85).  But  that  came  to  nothing,  or  rather  supported  the  archbishop's  view;  for 
beyond  all  doubt  the  authority  of  the  pope  in  matters  spiritual  had  always  been 
exercised  and  recognised  by  law,  and  had  never  been  disputed  in  the  whole  course 
of  our  history,  and  it  had  been  exercised  either  within  the  realm  by  commissions, 
or  at  Rome  in  person.  And,  after  all,  what  Lord  Coke  appears  to  have  maintained 
was  only  this,  that  the  commission  could  not  fine  or  imprison,  or  impose  any  temporal 
penalties,  without  statutable  power  ;  in  which  he  was  no  doubt,  right  for  no  more 
could  the  pope  have  done  so,  or  the  bishops  in  their  spiritual  courts,  without  the 
authority  of  the  civil  law.  But  within  that  limit,  even  Lord  Coke,  jealous  as  he  was 
of  this  arbitrary  tribunal,  never  disputed  its  legality  or  authority.  It  was  indeed 
held  at  the  close  of  the  reign  that  it  could  not  issue  process  of  arrest  but  only  by 
citation,  like  the  ecclesiastical  courts  (Case  of  the  High  Commission,  12  Coke,  50).  But 
that  in  effect  affirmed  and  implied  its  authority  ;  and  so  it  was  affirmed  in  many  other 
cases.  It  is  stated  by  Lord  Coke  himself  that  the  commissioners  all  through  this 
reign  did  exercise  their  jurisdiction,  and  the  judges  only  doubted  their  power  to 
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and  the  queen  was  empowered  to  appoint  persons  to  exercise  such 
jurisdiction  and  authority. 

imprison.  And  when  in  the  next  reign  the  archbishop  asserted  the  power  of  the 
crown  to  determine  all  matters  personally,  it  is  to  he  observed  that  Lord  Coke  only 
ventured  to  dispute  the  proposition  as  to  matters  of  ordinary  criminal  law,  as  treason 
or  felony,  the  determination  of  which  was  by  the  common  law  given  to  the  courts  of 
law  (12  Coke,  641.)  But  the  papal  supremacy  had  been  exercised  personally  or  by 
commission,  and  the  courts  had  held  that  it  was  transferred  to  the  crown.  Hence 
it  followed  that  it  could  be  exercised  personally  or  by  commission,  and  in  the  pre- 
vious reigns  it  had  been  so  exercised,  and  it  continued  to  be  so  exercised  all  through 
this  reign,  and  was  never  doubted  or  disputed,  except  so  far  as  it  was  enforced,  without 
statutable  authority  as  by  corporal  penalties,  by  fine  or  imprisonment.  The  queen, 
indeed,  in  the  5th  year  of  her  reign,  published  the  following  explanation  of  her 
supremacy.  She  forbade  her  subjects  to  give  ear  to  the  perverse  and  malicious  per- 
sons who  notified  to  them  how,  by  the  words  of  the  oath,  it  may  be  collected  that  the 
kings  or  queens  of  this  realm,  possessors  of  the  crown,  may  challenge  authority  and 
power  of  ministry  of  divine  service  in  the  church.  For  her  majesty  neither  doth  nor 
ever  will  challenge  any  other  authority  than  that  was  challenged  and  lately  used  by 
King  Henry  VIII.  and  Edward  VI.,  which  is  and  was  of  ancient  time  due  to  the 
imperial  crown  of  this  realm— that  is,  under  God,  to  have  the  sovereignty  and  rule 
over  all  manner  of  persons  within  these  her  realms  and  dominions,  of  whatever 
estate,  either  ecclesiastical  or  temporal,  so  as  no  other  foreign  power  shall  or  ought 
to  have  any  superiority  over  them.  And  if  any  person  that  hath  conceived  any  other 
sense  of  the  form  of  the  oath  shall  accept  the  same  with  this  interpretation,  her 
majesty  is  well  pleased  to  accept  every  such  in  her  behalf  as  her  good  and  obedient 
subjects,  and  shall  acquit  them  of  all  manner  of  penalties  contained  in  the  act  against 
such  as  shall  obstinately  refuse  to  take  the  oath  (Lingard,  vol.  vi.,  App.)  But  this 
was  clearly  sophistical,  aud  irreconcilable  with  the  law  as  laid  down,  and  the  plain 
meaning  of  the  statutes.  As  the  question  of  the  nature  and  extent  of  the  royal 
supremacy  has  lately  been  in  various  ways  revived,  and  has  assumed  great  interest, 
and,  as  the  statutes  of  Mary  repealed  the  statutes  of  Henry  VIII.  on  the 
subject,  the  question  rests  mainly  on  the  reviving  statutes  of  Elizabeth,  it  is 
desirable  to  direct  particular  attention  to  their  terms  and  effect,  and  to  contemporary 
proofs  of  their  object  and  meaning,  and  the  sense  in  which  they  were  enacted  and 
understood.  The  scope  of  these  reviving  statutes  of  Elizabeth  has  been  thus 
truly  stated  by  the  learned  editor  of  Blachstone :  "  As  Queen  Mary,  by  1  and  2 
Philip  and  Mary,  c.  viii.,  had  repealed  all  the  statutes  made  in  the  time  of  her 
father  derogatory  to  the  see  of  Borne,  and  had  fully  reinstated  the  pope  in  all 
his  former  power  and  jurisdiction  in  this  country,  Queen  Elizabeth,  to  show  her 
attachment  to  the  Protestant  cause,  by  the  first  parliamentary  act  of  her  reign, 
repealed  this  statute  of  Mary,  and  re  enacted  all  the  statutes  relating  to  the 
church  passed  in  the  reign  of  Henry  VIII."  (Blachstone,  vol.  i.,  p.  279).  The 
1  Elizabeth,  u.  1,  passed  in  1558,  enactedfthat  the  acts  of  Philip  and  Mary,  other 
than  such  as  were  expressly  excepted  and  would  affect  this  question,  should  be 
repealed.  The  plain  effect  of  this  was,  that  the  statutes  of  Henry,  with  those  express 
exceptions,  were  revived  and  re-enacted  ;  and  those  statutes  declared  the  crown 
supreme  in  spirituals.  The  oath  of  supremacy  was  re-established  and  interpreted  in 
the  following  proclamation  : — "  The  queen  would  that  all  her  subjects  should  under- 
stand that  nothing  was,  or  is,  or  shall  be  meant  or  intended  by  the  oath  to  have  any 
other  duty  or  allegiance  required  by  the  oath  than  was  acknowledged  to  be  due  to 
the  kings  Henry  VIII.  and  Edward  VI."  (Cwduell's  Documentary  Annals,  vol.  i.,  p. 
232).  What  that  was  had  been  abundantly  declared  by  the  plain  terms  of  statutes, 
and  by  express  judicial  decision — that  is,  it  meant  the  same  spiritual  supremacy 
which  the  pope  had  exercised  as  supreme  ordinary  (Grendon  v.  the  Bishop  of  Lincoln,, 
Plowden's  Reps.)  And,  further,  it  was  declared  in  the  proclamation,  "  For  certainly 
her  majesty  doth  not  challenge  any  other  authority  than  that  was  challenged  and 
lately  used  by  the  said  kings."  What  that  was,  has  been  amply  shown,  viz.,  a 
supreme  authority  in  spiritual  matters,  and  a  power  to  declare  and  define  faith  and 
worship,  which  is  (it  is  falsely  added)  "  and  was  of  ancient  time  due  to  the  imperial 
crown ; "  whereas,  as  has  been  seen,  it  had  never  been  asserted  until  the  reign  of 
Henry  VIII.,  and  it  is  then  as  falsely  described  thus  :  "  That  is,  under  God,  to  have 
the  sovereignty  and  rule  over  all  manner  of  persons  born  within  the  realm,  of  what 
estate,  ecclesiastical  or  temporal,  they  be,  so  as  no  other  foreign  power  shall  or  ought 
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To  secure  a  full  obedience  to  this  new  establishment,  an  oath 
was  devised,  in  which  the  party  taking  it  declared  that  the  queen 

to  have,  any  superiority  over  them" — any  superiority,  i.e.,  spiritual  or  temporal — 
and  as  some  one  must  have  supreme  spiritual  authority  over  them.  This,  though 
artfully  disguised,  plainly  and  necessarily  meant  that  the  spiritual  supremacy  was  in 
the  crown.  This  was  placed  beyond  a  doubt  by  the  statute  5-  Elizabeth,  c.  1,  which 
declared  that  the  oath  should  be  taken  and  expounded  as  in  the  proclamation — that 
is  to  say,  to  acknowledge  in  the  queen  no  other  authority  than  was  challenged  and 
used  by  the  kings  Henry  VIII.  and  Edward  VI.  As  to  which — that  is,  as  to  the 
authority  which  they  had  challenged  and  used — no  one  surely  could  have  any  doubt ; 
and  it  is  to  be  remembered  that  Edward  VI.  had  claimed  to  go  further  even  than  his 
father,  and  by  the  royal  authority  to  alter  the  formularies  of  faith  and  worship, 
although  the  assistance  of  parliament  was,  for  the  sake  of  penal  sanctions,  invoked 
and  obtained.  Whatever,  then,  the  supremacy  had  been  under  Henry  or  Edward, 
that  was  expressly  asserted  by  Elizabeth  and  acknowledged  by  parliament,  and 
undoubtedly  exercised ;  and  such  is  the  depth  of  the  aversion  now-a-days  entertained 
by  every  devout  person  to  the  idea  of  a  spiritual  supremacy  in  a  lay  power,  that  the 
most  ingenious  verbal  criticisms,  not  to  say  sophisms,  are  resorted  to  in  order  to 
evade  the  force  of  the  plain  effect  of  the  statutes  on  the  subject.  Thus,  in  the 
course  of  recent  debates  in  parliament  on  a  cognate  question,  an  eminent  man,  whose 
sacrifices  to  conscientious  conviction  would  invest  with  dignity  and  entitle  to  respect 
any  scruple  or  opinion  he  might  entertain  (Sir  E.  Palmer),  strongly  contested  the 
above  view,  and  observed,  alluding  to  the  37th  article — "  There  was  no  idea  of  a 
proper  spiritual  as  distinguished  from  a  proper  temporal  jurisdiction.  It  was  one 
undivided  supremacy.  And  with  regard  to  the  title  '  supreme  head,'  if  he  did  not 
greatly  mistake,  that  particular  part  of  Henry  VIII. 's  legislation  as  to  that  title  was 
not  re-enacted  in  the  reign  of  Elizabeth,  in  order  to  avoid  that  very  confusion  of 
ideas  which  the  article  he  had  quoted  was  intended  to  exclude."  And  this  argument 
was  developed  by  a  distinguished  churchman  (Mr  Hubbard)  thus : — "  The  part  of 
Henry's  legislation  enacting  the  title  'supreme  head'  was  not  re-enacted  '  until  the 
reign  of  Elizabeth.'  In  truth,  after  its  repeal  by  1  and  2  Philip  and  Mary,  it  never 
was  re-enacted.  It  was  said  that,  owing  to  an  error  which  has  been  reproduced  in 
every  copy  of  the  '  Statutes  at  Large,'  their  marginal  notes  state  that  the  statute 
26  Henry  VIII.,  c.  i.,  was  revived  by  statute  1  Elizabeth,  c.  i.,  and  this  assertion  is 
repeated  in  the  works  of  several  eminent  commentators ;  but  the  assertion  is  unques- 
tionably erroneous,  as  any  one  may  see  by  a  careful  examination  of  the  statute 
1  Elizabeth,  c.  i.  And  it  is  said  that  there  is  no  statutable  authority  for  ascribing 
to  the  sovereign  the  title  of  '  supreme  head  of  the  church.'  That  title  was  borne  by 
Henry  VIII.  and  Edward  VI. ;  it  was  abolished  by  Mary ;  and  it  is  notorious  that 
Elizabeth,  rejecting  as  profane  the  title  borne  by  her  father  and  brother,  took  as  the 
designation  of  her  own  office  and  prerogative  that  of  *  supreme  governor  of  this 
realm,'  as  well  in  spiritual  '  and  ecclesiastical  causes  as  temporal.' "  But  the  fallacy 
of  this,  although  manifest  enough  upon  reflection,  was  at  once  and  unanswerably 
exhibited  by  an  able  writer,  who  observed  : — "  Agreeing  with  Mr  Hubbard,  that  the 
doctrine  of  the  supremacy  of  the  crown  ought  to  be  understood  and  stated  as  clearly 
as  possible,  I  cannot  think  that  the  minute  error  which  he  supposes  himself  to  have 
discovered,  is  of  the  slightest  importance.  The  whole  force  of  the  royal  supremacy, 
whatever  it  be,  lies  not  in  the  word  '  head'  or  'governor,'  but  in  the  word  '  supreme,' 
and  in  the  attributes  of  supremacy  which  are  ascribed  to  it  in  the  26th  of  Henry 
VIII.,  c.  i.,  viz.,  that  '  to  the  imperial  crown  of  this  realm  shall  be  united  and  annexed 
such  jurisdiction,  privileges,  superiorities,  and  pre-eminences,  spiritual  and  ecclesias- 
tical, as  by  any  spiritual  and  ecclesiastical  power  or  authority  hath  heretofore,  or 
may  lawfully  be  exercised  or  used  for  the  visitation  of  the  ecclesiastical  state  or  per- 
sons, and  for  reformation,  order,  and  correction  of  the  same.'  This  summary  of  the 
statute  of  the  26th  of  Henry  VIII.,  c.  i.,  was  expressly  re-enacted  by  the  2d  of  Eliza- 
beth,  c.  i.,  for  Ireland,  and  is  not,  so  far  as  appears,  proposed  to  be  repealed  by  the 
present  Irish  Church  Bill.  A  like  summary,  the  same  in  substance,  though  some- 
what less  ample  in  phraseology,  is  re-enacted  by  the  8th  of  Elizabeth,  c.  i.,  s.  2,  for 
England  generally.  How  little  difference  is  made  .in  the  legal  or  religious  import- 
ance of  these  acts  by  the  substitution  (in  deference,  it  is  said,  to  the  personal  scruples 
of  Elizabeth)  of  the  word  'governor'  for  the  word  'head,'  appears,  if  proof  were 
needed,  from  the  whole  subsequent  tenor  of  legal  and  theological  authorities. 
Burns  (Eccl.  Law,  vol.  iv.,  685),  after  reciting  the  style  and  title  from  26  Henry 
VOL.  III.  2  0 
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was  the  only  supreme  governor  of  this  realm,  and  of  all  other  her 
dominions,  as  well  in  spiritual  things  or  causes  as  temporal ;  that 

VIII.,  u.  i.,  '  of  the  Church  of  England,  and  also  of  Ireland,  in  earth  the  supreme 
head,'  adds  : — '  These  are  the  words  which  seem  to  be  understood  in  the  abbreviated 
style  of  the  king,  as  it  is  now  usually  expressed  ("  Defender  of  the  faith,  and  so 
forth").'  And  so  in  common  parlance,  and  occasionally  in  statutes  of  the  realm — 
one  especially  in  the  reign  of  Anne — the  title  has  been  retained  ever  since.  In  a 
matter  so  purely  verbal,  it  would  hardly  be  worth  while  to  insist  on  correctness,  were 
it  not  that  the  plea  of  a  verbal  change  has  sometimes  led  to  the  erroneous  supposi- 
tion that  the  doctrine  of  the  supremacy  of  the  law  and  of  the  crown,  which  states- 
men and  divines  of  the  English  Reformation  held  to  be  so  important,  has  itself  been 
abandoned."  All  contemporary  authority  entirely  supports  the  view  which  has  been 
above  presented.  Thus,  as  it  was  well  said  during  a  recent  controversy  on  the  sub- 
ject : — "  Hooker,  writing  actually  in  the  reign  of  Elizabeth,  devotes  no  less  than  thirty 
pages  to  the  express  purpose  of  the  '  vindication  of  the  title  supreme  head  of  the  church 
within  the  king's  own  dominions,'  without  the  slightest  indication  that  he — the  greatest 
theologian  of  his  time  and  of  the  English  Church — thought  it  *  profane '  or  saw  any 
essential  distinction  between  that  title  and  the  corresponding  word  'governor.' 
The  doctrine  of  the  Church  of  England  on  the  subject  was  thus  laid  down  by 
Hooker  in  his  "  Ecclesiastical  Polity,"  book  viii.,  of  the  kingly  prerogative  and 
power :  "  We  are  on  all  sides  fully  agreed  that  there  is  not  any  restraint  or  limitation 
of  matter  for  regal  authority  and  power  to  be  conversant  in  but  of  religion  only ;  and 
of  whatsoever  cause  therein  appertaineth  kings  may  lawfully  have  charge  ;  they  may 
lawfully  therein  exercise  dominion,  and  use  the  temporal  sword.  Secondly,  that 
some  kinds  of  actions  conversant  about  such  affairs  were  denied  unto  kings ;  as 
actions  of  power  and  order,  and  of  spiritual  jurisdiction  which  hath  with  it  insepar- 
ably joined  power  to  administer  the  sacraments,  power  to  ordain,  to  judge  as  an 
ordinary,  to  bind  and  loose,  to  excommunicate,  and  the  like.  .  .  .  These  are  the  powers 
which  the  37th  article  disclaims ;  and  they  are,  it  will  be  seen,  as  Hooker  clearly  explains, 
powers  which  have  nothing  to  do  with  supremacy,  seeing  that  they  are  ordinarily  inci- 
dent to  the  effect  of  the  episcopate— whence  the  very  phrase  ordinary  ;  whereas  the 
pope,  as  the  courts  of  law  expressed  it,  was  '  supreme  ordinary.' "  Hooker  proceeds  : 
"  Our  judges  in  causes  ecclesiastical  are  either  ordinary  or  commissionary :  ordinary, 
those  whom  we  term  ordinary,  and  such  by  the  laws  of  this  land  are  none  but  prelates 
only,  whose  power  to  do  that  which  they  do  is  in  themselveB,  and  belonging  to  the 
nature  of  their  ecclesiastical  calling."  We  see  it  truly  a  thing  necessary  to  put  a  dif- 
ference as  well  between  that  ordinary  jurisdiction  which  belongeth  unto  the  clergy  alone, 
and  that  commissionary  whenever  others  are  for  just  considerations  appointed  to  join . 
with  them,  as  also  between  both  these  jurisdictions  and  a  third  whereby  the  king  hath 
transcendental  authority,  and  that  in  all  causes,  over  both "  (Ibid.)  Thus  we  see 
Hooker  distinguishes  between  that  ordinary  jurisdiction  which  the  episcopal  office 

implies,  and  that  supreme  jurisdiction — or,  as  he  calls  it,  "transcendental" which 

he  expressly  says  is  exercised  by  the  crown,  and  over  the  bishops  as  well  as  the  laity, 
and  in  all  causes  spiritual  as  well  as  temporal ;  a  view  entirely  in  accordance  with  the 
decisions  of  the  courts  of  law.  This  view  is  fully  confirmed  by  the  terms  of  the  37th 
article,  although  framed  with  the  design  of  explaining  the  supremacy,  if  not  of  ex- 
plaining it  away.  The  37th  article  said : — "  The  king's  majesty  hath  the  chief  power 
in  this  realm  of  England  and  other  his  dominions,  unto  whom  the  chief  government 
of  all  estates  of  this  realm,  whether  they  be  ecclesiastical  or  civil,  in  all  cases  doth 
appertain,  and  is  not,  nor  ought  to  be,  subject  to  any  foreign  jurisdiction.  Where 
we  attribute  to  the  king's  majesty  the  chief  government,  by  which  titles  we  under- 
stand the  minds  of  some  slanderous  folks  to  be  offended,  we  give  not  to  our  princes 
the  ministering  either  of  God's  Word  or  of  the  sacraments,  but  that  only  prerogative 
which  we  see  to  have  been  given  always  to  all  godly  princes  in  Holy  Scripture  by 
God  himself — that  is,  that  they  should  rule  all  states  and  degrees  committed  to  their 
oharge  by  God,  whether  they  be  ecclesiastical  or  temporal,  and  restrain  with  the  civil 
sword  the  stubborn  and  evil-doers."  That  is  to  say,  the  article  only  disclaims  the 
assertion  of  the  right  to  preach  or  administer  the  sacraments,  which  is  no  part  of  the 
supremacy,  but  asserts  the  royal  supremacy  in  all  matters  spiritual  or  ecclesiastical; 
i.e.,  in  the  determination  of  all  ecclesiastical  causes,  which  of  course  involves  the 
determination  of  matters  of  doctrine,  and  the  definition  and  determination  of  matters 
of  faith.  And  accordingly  that  power — the  same  power  which  the  pope  had  exercised 
■ — has  been  exercised  ever  since  the  assertion  of  the  royal  supremacy,  and  still  is 
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no  foreign  prince,  person,  prelate,  state,  or  potentate,  had,  or  ought 
to  have, any  jurisdiction,  power,  superiority,  pre-eminence,  or  author- 
exercised.  For  as  before  thab  time  the  pope  sent "  commissioners  of  delegates  "  into  this 
country  to  hear  appeals  in  spiritual  cases,  the  act  25  Henry  VIII.  c.  xix.,  s.  4,  gave 
power  to  the  crown  to  appoint  such  delegates ;  and  by  the  3  and  4  W.  IV.  c.  xli.,  the 
power  was  vested  in  the  judicial  committee  of  the  privy  council,  which  is  the  supreme 
appellative  tribunal  in  spiritual  cases,  and  exercises  the  judicial  jurisdiction  over 
matters  of  faith  and  worship  which  the  pope  formerly  exercised.  Thus,  therefore,  the 
spiritual  supremacy  of  the  see  of  Kome  was  transferred  to,  and  has  ever  since  been 
exercised  by,  the  crown.  All  this  would  seem  to  be  so  clear  that  it  might  well  be 
thought  impossible  to  gainsay  or  deny  it,  but  for  the  strength  of  the  feelings 
which  the  question  arouses.  The  highest  legal  authorities  support  the  same  view. 
Lord  Chief-Justice  Coke  says  : — "  The  ancient  law  of  this  realm,  this  kingdom  of 
England,  is  ....  a  monarchy  consisting  of  one  head,  which  is  the  king,  and 
of  a  body  consisting  of  several  members,  which  the  law  divideth  into  two  parts,  the 
clergy  and  laity,  both  of  them  next  and  immediately  under  God  subject  and  obedient 
unto  the  head."  And  the  same  view  is  adhered  to  and  enforced  throughout  his  work. 
These  views  of  the  nature  of  the  royal  supremacy  are  confirmed  by  the  high  authority 
of  Blackstone,  who  says : — "  The  king  is,  lastly,  considered  by  the  laws  of  England 
as  the  head  and  supreme  governor  of  the  national  church.  To  enter  into  the  reasons 
upon  which  this  prerogative  is  founded  is  matter  rather  of  divinity  than  of  law." 
If  that,  as  the  eminent  person  alluded  to  described  it,  was  satisfied  by  juris- 
diction in  the  civil  courts,  how  was  it  "matter  of  divinity?"  But  Blackstone 
went  on  to  say  : — "  I  shall,  therefore,  only  observe  that  by  statute  26  Henry  VIII., 
c.  1  (reciting  that  the  king's  majesty  justly  and  rightfully  is  and  ought  to  be  the 
supreme  head  of  the  Church  of  England,  and  so  had  been  recognised  by  the  clergy 
of  this  kingdom  in  their  convocation),  it  is  enacted  that  the  king  shall  be  reputed 
the  only  supreme  head  on  earth  of  the  Church  of  England,  and  shall  have,  annexed 
to  the  imperial  crown  of  this  realm,  as  well  as  the  title  and  style  thereof,  as  all  juris- 
dictions, authorities,  and  commodities,  to  the  said  dignity  of  supreme  head  of  the 
church  appertaining."  Blackstone  next  proceeded  to  tell  what  was  the  effect  of  that 
common  law  and  statute  law  prerogative.  First  he  said : — "  In  virtue  of  this 
authority  the  king  convenes,  prorogues,  restrains,  regulates,  and  dissolves  all 
ecclesiastical  synods  or  convocations.  This  was  an  inherent  prerogative  of  the 
crown  long  before  the  time  of  Henry  VIII.,  as  appears  by  the  statute  Henry  VI., 
c.  i."  Then  in  the  next  place  he  said  : — "  From  the  prerogative  also,  of  being  head 
of  the  church,  arises  the  king's  right  of  nomination  to  vacant  bishoprics,  and 
certain  other  ecclesiastical  preferments;  which  will  be  more  properly  considered 
when  we  come  to  treat  of  the  clergy.  I  shall  only  here  observe,  that  this  is  now 
done  in  consequence  of  the  statute  25  Henry  VIII.,  c.  xx.  As  head  of  the  church, 
the  king  is  likewise  the  dernier  ressort  in  all  ecclesiastical  causes ;  an  appeal  lying 
ultimately  to  him  in  Chancery  from  the  sentence  of  every  ecclesiastical  judge." 
In  the  next  reign  it  was  laid  down  by  all  the  judges,  that  the  king  hath  the  supreme 
ecclesiastical  power,  which  he  had  delegated  to  the  commissioners,  whereby  they  had 
the  power  of  deprivation  by  the  canon  law  of  the  realm,  and  that  the  statute  1  Eliza- 
beth, c.  x.  s.  18,  which  appointed  commissioners  to  be  made  by  the  queen,  doth  not 
confer  any  new  power,  but  explain  and  declare  the  ancient  power.  And  therefore 
they  held  it  clear  that  the  king,  without  parliament,  might  make  orders  and  consti- 
tutions for  the  government  of  the  clergy,  and  deprive  them,  if  they  obeyed  not ;  and 
so  the  commissioners  might  deprive  them.  But  they  could  not  make  any  constitu- 
tions without  the  king  (Cro.  Jac.,  xxxii.)  This  view  was'insisted  upon  by  the  queen 
all  through  the  reign,  and  was  acquiesced  in  by  parliament,  and,  it  will  be  seen,  it 
was  affirmed  by  the  courts  of  law.  The  crown  was  absolute  on  matters  of  religion, 
except  so  far  as  restrained  by  statute.  Parliament  was  only  resorted  to  in  order  to 
enforce  the  queen's  regulations  by  penalties  of  fine,  imprisonment,  or  death.  The 
queen  declared  that  her  purpose  in  summoning  parliament  was  to  have  laws  enacted 
for  the  fuller  enforcement  of  uniformity  in  religion — that  is,  laws  she  herself  dictated 
— for  she  enjoined  them  to  meddle  neither  with  matters  of  state  or  religion,  and 
required  that  no  bill  regarding  either  state  affaira  or  reformation  in  causes  ecclesias- 
tical be  exhibited  in  the  House.  The  queen  having  thus  expressly  pointed  out  both 
what  the  House  should  do  and  should  not  do,  the  Commons  were  as  obsequious  to 
the  one  as  to  the  other  of  her  injunctions.  They  passed  a  law  against  recusants ; 
such  a  law  as  was  suited  to  the  severe  character  of  Elizabeth,  and  to  the  persecuting 
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ity,  ecclesiastical  or  spiritual,  within  this  realm ;  that  he  did  utterly 
renounce  all  foreign  jurisdictions  and  authorities ;  and  did  promise 
to  bear  true  allegiance  to  the  queen. 

Bpirit  of  the  age.   It  was  entitled,  "  An  Act  to  retain  Her  Majesty's  Subjects  within  due 
Obedience  ;"  and  it  was  enacted  that  any  person  who  refused,  during  a  month,  to 
attend  public  worship,  should  be  committed  to  prison,  and  that  if,  after  being  con- 
demned for  this  offence,  he  persisted  three  months  in  Mb  refusal,  he  must  abjure 
the  realm,  and  that  if  he  refused  this  condition,  or  returned  after  banishment,  he 
should  suffer  capitally  as  a  felon  (35  Eliz.,  c.  i.)     This  law,  it  will  be  observed,  like 
the  laws  of  Henry  VIII.,  bore  especially  hard  upon  the  Puritans  and  the  Catholics, 
and  had  been  imposed  by  the  queen's  authority,  but  was  in  that  respect  certainly 
much  contrary  to  the  real  sentiments  of  the  majority  in  the  House  of  Commons 
(Hume,  c.  xliii.)     So  manifest  is  it  that  the  persecuting  laws,  in  this  and  in  previous 
reigns,  had  their  origin  far  more  in  royal  tyranny  than  religious  bigotry.    That  which 
inspired  them  was  not  so  much  zeal  for  any  particular  religion  as  resentment  at  oppo- 
sition to  the  arbitrary  will  of  the  sovereign.     Measures  which  imposed  penalties  on 
both  religious  parties  could  hardly  have  proceeded  from  either.      Well  might  the 
historian  say :  "  Scarcely  any  sovereign  before  Elizabeth,  and  none  after  her,  carried 
higher,  both  in  speculation  and  practice,  the  authority  of  the  crown  "  (Ibid.,  c.  xl.)  ; 
and  as  he  also  observes :  "  The  principles  of  real  liberty  which,  during  some  reigns, 
had  been  little  avowed  in  the  nation,  were  totally  incompatible  with  the  present 
exorbitant  prerogative"  (Ibid.)    Her  authority  was  upheld  on  all  occasions  with  the 
most  unrelenting  severity.     "  After  the  suppression  of  a  rash  and  hasty  insurrec- 
tion, not  less  than  eight  hundred  persons  suffered  at  the  hands  of  the  executioner. 
A  man  who  had  brought  over  a  papal  bull  of  excommunication  was  condemned  and 
executed"  (Ibid.)    The  historian,  after  describing  how  submissive  parliament  was, 
declares  that  the  authority  of  the  crown  was  absolute  (Ibid.)    Her  laws  upon  religion 
were  extremely  oppressive.     It  was  enacted  that  whosoever  should,  by  papal  bulls, 
reconcile  any  man  to  the  Church  of  Borne,  should,  as  well  as  those  reconciled,  be 
guilty  of  treason.     This  went  beyond  any  law  enacted  by  Henry.     The  prerogatives 
of  this  sovereign  were  scarcely  ever  disputed,  and   she  employed  them  without 
scruple"  (Hume,  vol.  v.,  App.  iii.)     But,  as  the  historian  observes,  she  only  sup- 
ported the  prerogatives  transmitted  to  her  by  her  predecessors.     They  were  the 
examples  of  her  power.     It  was  the  policy  of  the  dynasty.     Burleigh  proposed  that 
she  should  erect  a  court  for  the  correction  of  all  abuses,  and  should  confer  on  the 
commissioners  a  general  inquisitorial  power  over  the  whole  kingdom.    He  set  before 
her  the  example  of  her  wise  grandfather,  Henry  VII.,  who,  by  Buch  methods  ex- 
tremely augmented  his  revenue  ;  and  he  recommends  that  this  new  court  should 
proceed  as  well  by  the  direction  and  ordinary  course  of  the  laws,  as  by  virtue  of  her 
majesty's  supreme  and  absolute  power,  from  whence  law  proceeded  (Ibid.)    Well  might 
the  historian  compare  the  government  of  Elizabeth  to  that  of  a  Turkish  despot,  and 
well  might  the  historian  observe  :  "  A  form  of  government  must  be  very  arbitrary 
indeed  in  which  a  wise  minister  could  have  made  such  a  proposal  to  the  sovereign" 
(Ibid.)    The  topics  which  were  advanced 'in  parliament,  and  which  were  admitted, 
will  appear  the  most  extraordinary  to  such  as  are  prepossessed  with  an  idea  of  the 
privileges  enjoyed  by  the  people  during  that  age,  and  of  the  liberty  possessed  under 
the  administration  of  Elizabeth.     It  was  asserted  that  the  queen  inherited  both  an 
enlarging  and  restraining  power ;  by  her  prerogative  she  might  set  at  liberty  what 
was  restrained  by  statute  or  otherwise,  and  by  her  prerogative  she  might  restrain 
what  was  otherwise  at  liberty.     That  the  royal  prerogative  was  not  to  be  convassed, 
nor  disputed,  nor  examined,  and  did  not  even  admit  of  any  limitation  ;  that  abso- 
lute princes,  such  as  the  sovereigns  of  England,  were  a  species  of  divinity  ;  that  it 
was  in  vain  to  attempt  tying  the  queen's  hand   by  laws  or   statutes,   since   by 
means  of  her  dispensing  power,  she  could  loosen  herself  at  pleasure  ;  and  that, 
even  if  a  clause  should  be  annexed  to  a  statute  excluding  her  dispensing  power  she 
could  first  dispense  with  the   clause,  and  then  with  the  statute  (Hume,  c.  xliv.) 
In  the  first  ten  years  of  the  reign  of  Elizabeth,  which,  as  Mackintosh  says,  were  a 
season  of  undisturbed  quiet  (Hist.  Eng.,  vol.  iii.,  u.  iii.),  parliament  sharpened  the 
severity  of  the  Act  of  Uniformity  by  making  the  second  offence  against  it  spiritual,  if 
by  an  ecclesiastic  after  admonition,  committed  in  word  or  writing,  tending  to  defame 
the  Prayer-book  (5  Eliz.,  c.  i.) ;  so  that  here  was  a  statute  passed  deliberately  and 
expressly  to  render  opposition  to  the  established  religion   punishable   by  death. 
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This  oath  was  to  be  taken  by  every  ecclesiastical  person,  officer, 
and  minister ;  by  every  temporal  judge,  justice,  mayor,  and  other  lay 

"  The  oath  of  supremacy,''  continues  the  historian,  "  was  declared  by  this  statute  to 
import  no  more  than  that  the  queen  was  to  have  the  sovereignty  and  rule  over  all 
persons  within  her  dominions,  an  interpretation  conformable  to  the  instructions  issued 
by  the  ecclesiastical  commissioners,  who  had  copied  it  from  the  ambiguous  and  evasive 
laws  of  Henry  VIII.  (Ibid.),  so  entire  was  the  policy  of  the  two  reigns.  The  same 
exercise  of  arbitrary  power  characterised  both.  Persons  were  committed  to  prison 
for  hearing  the  mass — committals,  says  the  historian,  which,  even  on  the  largest  con- 
struction of  the  Act  of  Uniformity,  were  of  doubtful  legality  (Ibid.)  And  these 
oppressive  laws  were  passed  and  enforced  during  the  first  ten  years  of  the  reign,  a 
period  of  undisturbed  quiet,  merely  from  the  spirit  of  arbitrary  power  and  the  love 
of  tyranny  which  is  incident  to  it.  But  Mackintosh  departs  from  his  usual  candour 
in  professing  not  to  know  of  many  executions  under  these  sanguinary  laws.  It  is  no 
wonder  that  the  queen,  in  her  administration,  should  pay  so  little  regard  to  liberty, 
while  the  parliament  itself,  in  enacting  laws,  was  entirely  negligent  of  it.  The  per- 
secuting statutes  which  they  passed  against  Papists  and  Puritans  were  extremely  con- 
trary to  the  germs  of  freedom,  and  accustomed  the  people  to  the  most  disgraceful 
subjection.  Their  conferring  an  unlimited  supremacy  on  the  queen,  or,  what  was 
worse,  acknowledging  her  inherent  right  to  it,  was  another  proof  of  their  voluntary 
servitude.  The  law  of  the  23d  of  the  reign,  making  seditious  words  capital,  was  also 
a  very  tyrannical  statute,  and  a  use  no  less  tyrannical  was  made  of  it.  A  Puritanical 
clergyman  had  published  a  book,  in  which  he  inveighed  against  the  government  of 
bishops.  It  was  pretended  that  the  bishops  were  a  part  of  the  queen's  political  body, 
and  to  speak  against  them  was  really  to  attack  her,  and  was  therefore  felony  by  the 
statute.  A  verdict  of  death  was  given  against  him  ;  so  that  it  was  actually  averred 
that  the  bishops  were  simply,  so  to  speak,  the  limbs  of  royalty.  So  the  Roman 
Catholic  priests  were  executed  in  numbers  for  denying  the  authority  of  the  queen, 
though  they  only  disputed  her  spiritual  supremacy  ;  that  is,  they  denied  the  royal 
authority  in  matters  of  religion.  It  is  manifest  that  all  through  this  reign  the  law  and 
legislation  upon  the  subject  of  religion  were  pervaded  by  the  principle  that  the  crown, 
by  virtue  of  its  supremacy — its  spiritual  supremacy — had  authority  to  regulate  matters 
of  faith  and  worship,  and  that  it  was  only  necessary  to  resort  to  parliament  in  order  to 
enforce  these  regulations  by  corporal  pains  and  penalties  (for  even  in  that  age  it  was  not 
admitted  that  the  crown  could,  by  its  own  will,  inflict  such  penalties  without  statut- 
able authority),  and  that  it  was  the  duty  of  parliament  to  pass  measures  for  that  pur- 
pose. Our  author  himself,  in  the  last  chapter,  shows  that  this  was  the  view  taken 
by  the  queen,  and  acquiesced  in  by  parliament  throughout  her  reign,  and  that  she 
never  would  allow  matters  of  religion  to  be  discussed  in  parliament.  It  would  have 
been  strange  if  she  had,  for  it  would  have  been  entirely  inconsistent  with  the  prero- 
gative of  the  royal  supremacy  asserted  by  the  crown,  with  the  sanction  of  parliament, 
and  declared  by  repeated  statutes.  For  that  was  the  prerogative  of  the  royal  suprem- 
acy  of  the  supremacy  of  the  crown,  not  of  pai-liament ;  and  it  was  declared  by  the 

courts  of  law  to  be  spiritual  supremacy,  such  as  had  been  exercised  by  the  pope.  The 
queen  therefore,  it  is  conceived,  was  clearly  right  in  her  view  of  the  law,  and  most 
undoubtedly  she  upheld  that  view  during  the  whole  of  her  long  reign.  And  shortly 
after  the  close  of  her  reign,  at  the  early  part  of  the  next  reign,  when  the  sovereign 
was  of  a  much  weaker  character,  it  was  solemnly  declared  by  all  the  judges  of  Eng- 
land that  such  was  the  law,  and  that  the  crown  could,  of  its  own  authority  (save  so 
far  as  any  statute  expressly  restrained  it),  make  or  ordain  canons  and  decrees  on 
matters  of  religion,  and  enforce  them  on  the  clergy  by  pain  of  deprivation  (Cro.  Jac, 
37).  It  is  impossible  not  to  see  that  the  prerogative  of  the  spiritual  supremacy 
was  one  of  tyranny.  In  order  to  understand  the  ancient  constitution  of  England,  there 
is  not  a  period,  says  Hume,  which  deserves  more  to  be  studied  than  the  reign  of 
Elizabeth.  This,  however,  must  be  understood,  as  he  explains  in  his  note,  that  which 
prevailed  before  the  great  political  revolution,  which  concerned  the  settlement  of  our 
present  plan  of  liberty,  ancient  as  compared  with  the  modern  constitution ;  for  certainly, 
as  the  historian  himself  elsewhere  observes,  at  no  period  of  our  history  had  our  sove- 
reign greater  power  than  under  this  Tudor  dynasty,  nor  among  them  had  any  more 
power  than  Elizabeth.  He  says,  probably  alluding  chiefly  to  the  sovereigns  of  this 
dynasty,  "  She  only  supported  the  prerogatives  transmitted  to  her  by  her  prede- 
cessors •''  that  is,  her  predecessors  as  far  back  as  Edward  IV.,  whose  reign,  we  have 
seen  inaugurated  the  epoch  of  arbitrary  power.    Previous  to  that  reign  it  would  be 


582  ELIZABETH.  [CHAP.  XXXIII. 

or  temporal  officer  or  minister ;  and  every  other  person  having  the 
queen's  fee  or  wages,  under  no  severer  penalties  than  disability  to 

difficult  to  find  such  arbitrary  power  exercised  at  any  period  of  our  history.     As 
before  the  separation  from  Rome  the  king's  courts,  on  writs  of  guare  impedit  or  pro- 
hibition, exercised  their  jurisdiction  as  sovereign  and  supreme,  and  determined  what 
was  spiritual  and  what  was  temporal ;  so  they  continued  to  do,  and  by  prohibition 
restrained  the  spiritual  authorities  from  interfering  with  temporalities,  or  by  man- 
damus compelled  them  to  exercise  their  spiritual  jurisdiction,  when  the   vested 
interests  and  rights  of  parties  required  it  to  be  exercised  (Rex  v.  Bishop  of  Ely,  1  Win. 
Blachst.,  70).     But  that  is  not  all.      The  appellate  jurisdiction,  indeed,  is  vested 
nominally  in  the  crown  instead  of  the  pope,  but  it  is  by  statute  rarely  exercised  by 
a  tribunal  established  by  statute,  and  on  which  the  nation  places  reliance ;  and  those 
limits  are  just  the  same  now  as  before  the  Reformation,  except  as  to  the  appellate 
jurisdiction  above  and  beyond  the  archbishops.     The  nature  of  what  is  spiritual,  and 
the  limits  of  the  spiritual  and  temporal,  remain  exactly  as  they  were  before  ;  and 
up  to  the  archbishops,  the  spiritual  jurisdiction  remains  the  same.     Thus,  for  ex- 
ample, the  Act  of  Uniformity,  13  and  14  Car.  II.,  c.  iv.,  s.  19,  having  enacted  that  no 
person  shall  be  allowed  to  preach  as  a  lecturer  in  any  church,  &c,  "  unless  he  be  first 
approved  and  thereunto  licensed  by  the  archbishop  of  the  province,  or  bishop  of 
the  diocese,"  &c. ,  the  court  will  not  entertain  a  motion  for  a  mandamus  to  the  bishop 
to  license  a  lecturer  appointed  by  the  parish  upon  the  previous  refusal  of  the  bishop 
to  do  so,  upon  the  alleged  ground  of  unfitness  in  the  party  elected,  unless  it  be  Bhown 
that  the  application  had  also  been  made  to  the  archbishop,  and  rejected  by  him  (Rex 
v.  Bishop  of  London,  13  East,  419).     And  even  then  all  that  the  court — i.e.,  the  crown 
— could  do  would  be  to  direct  the  archbishop  to  exercise  his  jurisdiction,  and  if  he 
returned  that  he  had  made  diligent  inquiry  concerning  his  conduct  and  ministry,  and 
being  convinced  from  such  inquiry  that  he  was  not  a  fit  person  to  be  allowed  to 
lecture,  he  had  conscientiously  determined,  after  having  heard  him,  that  he  could  not 
approve  or  license  him,  that  would  be  sufficient  (Rex  v.  Archbishop  of  Canterbury, 
15  East,  117).     So  the  spiritual  jurisdiction,  whether  of  bishop  or  rector,  is  never 
interfered  with  by  the  temporal  courts  (Rex  v.  Bishop  of  London,  1  T.  N.,  371). 
Thus  all  matters  as  to  the  national  religion  were  really  settled   and  established 
by  the  representatives  of  the  nation  in  Parliament,  and  as  the  royal  supremacy  was 
restrained  within  these  statutes,  it  really,  as  exercised  before  the  Rebellion,  and  espe- 
cially in  this  and  the  previous  reigns,  ceased  to  exist.     It  is  an  entire  error  to  think 
and  speak  of  the  royal  supremacy  as  it  exists  and  is  exercised  now,  as  if  it  had  any 
resemblance  to  that  exercised  by  the  Tudor  sovereigns.     There  is  only  this  resem- 
blance, that  it  is  a  lay  supremacy — a  supremacy  of  the  laity  over  the  clergy.    But  it 
is  a  supremacy  defined  and  limited  by  law  according  to  the  national  will,  and  the 
courts  of  law  do  not  at  all  interfere  with  the  exercise  by  the  bishops  and  archbishops 
of  their  proper  spiritual  functions,  within  the  limits  defined  by  the  law — that  is,  by 
the  national  will.     By  the  13  and  14  Charles  II.,  c.  iv.,  the  Uniformity  Act,  ministers 
are  to  use  the  administration  of  the  sacraments  and  public  prayers,  with  the  addi- 
tions and  alterations  made  by  Convocation,  as  in  the  Book  of  Common  Prayer.     They 
are  to  declare  their  unfeigned  assent,  and  subscribe  the  declaration.    The  Thirty-nine 
Articles  are  to  be  subscribed,  and  lecturers,  preachers,  ftc,  are  to  be  licensed  by  the 
archbishop  or  bishop.     Those  resident  are  to  read  the  service  once  a  month,  and  no 
person  is  to  administer  the  sacrament  before  he  is  ordained  priest.   This  is  the  law  as  to 
ordinary  duties  of  the  clergy.    The  6  Ann  e,  c.  xxi.,  enacted  as  to  cathedrals,  that  statutes 
used  in  the  government  of  cathedral  and  collegiate  churches  used  since  the  Reformation, 
founded  by  Henry  VIII.,  are  to  be  good  and  valid ;  but  the  queen  may  alter  or  make  new 
statutes  for  settling  visitations.     By  the  12  Anne,  c.  xii.,  curates  licensed  by  the  bishop 
are  to  be  appointed  by  him  when  necessary,  at  such  stipends  as  he  shall  think  fit. 
It  was  not  until  after  the  great  rebellion — which  the  exercise  of  this  monstrous  pre- 
rogative in  matters  of  religion  went  far  to  provoke — that  its  exercise  wa,s  really 
restrained  by  statute.     The  statutes  of  this  reign,  it  has  been  seen,  merely  registered 
the  arbitrary  edicts  of  the  crown,  and  enforced  them  by  pains  and  penalties.     So 
thoroughly  were  these  principles  imbibed  by  the  people  during  the  reign  of  Elizabeth 
and  her  predecessor?,  that  opposition  to  them  was  regarded  as  the  most  flagrant  sedi- 
tion, and  was  not  even  rewarded  by  that  public  praise  and  approbation  which  can 
alone  support  men  under  such  dangers  and  difficulties  as  attend  the  resistance  of 
tyrannical  authority.     Gifford,  a  Protestant  clergyman,  was  suspended  for  preaching 
up  a  limited  obedience  to  the  civil  magistrate  (Hume's  Hist.  Eng.,  vol.  v.,  App.  cii.)  j 
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hold  such  preferments  or  offices.    Persons,  before  they  take  orders, 
or  a  degree,  are  first  required  to  take  the  said  oath.    Heavy  penalties 

that  is,  an  obedience  limited  as  to  spiritual  matters  by  the  freedom  of  the  subject, 
or,  at  all  events,  defined  by  the  authority  of  parliament.  This,  however,  was  never 
acknowledged  by  the  crown  in  this  reign,  nor  even  in  the  next.  All  through  this 
reign  the  crown  Btood  upon  the  prerogative  of  the  royal  supremacy  in  spiritual 
matters.  But  after  the  Rebellion,  when  the  supreme  power  of  the  state  was  repre- 
sented not  merely  by  the  crown,  but  by  parliament,  the  exercise  of  the  prerogative 
of  the  supremacy  was  restrained  by  statute ;  and  parliament,  as  representing  the  nation 
at  large,  really  settled  what  the  national  faith  and  worship  should  be.  All  this, 
however,  has  taken  place  since  the  Revolution.  The  law  and  legislation  of  the 
present  reign  upon  the  subject  of  religion  were  based  upon  the  principle  of  des- 
potism, and  in  that  respect  were  marked  by  the  same  spirit  as  that  which  had  per- 
vaded the  reign  of  Henry  VIII.  and  Edward  VI.  In  a  word,  it  was  the  spirit  of 
tyranny.  So  the  rapacity  which  characterised  the  previous  reigns  was  equally 
characteristic  of  the  present.  The  conduct  of  Elizabeth  with  regard  to  the  church 
was  worse  than  that  of  the  worst  tyrants  of  the  Norman  sovereigns.  She  kept  sees 
vacant  in  order  to  enjoy  the  temporalities,  and  actually  kept  one  see  vacant  for  the  long 
period  of  nineteen  years.  She  never  lost  an  opportunity  of  plundering  a  see  of  some  part 
of  its  temporalities,  and  the  measures  passed  in  restraint  of  ecclesiastical  leases  were 
only  to  prevent  any  one  plundering  the  church  but  herself.  During  the  whole  of  her 
reign  the  confiscatory  laws  passed  under  Henry  VIII.  and  Edward  VI.  were  rigidly 
enforced,  and  all  colleges,  or  hospitals,  or  charities  which  had  escaped  their  rapacity 
were  seized  by  the  queen.  The  system  of  confiscation  involved  many  charities  not 
obnoxious  to  the  law.  And  this  produced  consequences  which  had  not  been 
anticipated,  and  which  led  towards  the  close  of  the  reign  to  important  legislation. 
It  must  here  again  be  noticed  that  the  author  so  disregarded  the  historic  method 
and  the  order  of  time  that  there  are  included  in  this  chapter,  just  after  the  measures 
on  the  subject  of  religion  passed  in  the  first  year  of  the  reign,  various  important 
statutes  not  passed  until  the  end  of  the  reign,  nearly  forty  years  afterwards,  such  as 
the  Poor-law  and  the  Act  of  Charitable  Uses.  These  measures,  however,  were  the 
indirect  result  in  one  degree  of  the  measures  of  confiscation  passed  in  previous  reigns. 
It  has  been  remarked  in  the  prefatory  notes  to  previous  reigns  of  this  dynaBty  that 
the  changes  in  our  law  are  often  to  be  traced  to  causes  apparently  remote,  and  that 
the  alterations  in  the  law  caused  by  the  great  religious  revolution  which  occurred  at 
this  period  of  our  history  had  effects  and  results  which,  at  first  view,  could  never 
have  been  supposed  to  have  arisen  from  causes  apparently  so  remote.  And  this  will 
be  found  to  have  been  remarkably  exemplified  in  the  legislation  of  this  reign.  In 
the  statute  of  Edward  VI.  as  to  vagrants,  it  was  recited  that  the  number  of  vagrants 
and  vagabonds  had  become  greater  than  in  any  former  reign.  There  can  be  no  doubt 
that  this  was  in  a  great  degree  owing  to  the  suppression  of  religious  houses  under 
Henry  VIII.,  though  it  was  also  in  some  measure  ascribable  to  the  gradual  decline 
of  villenage  and  the  natural  tendency  of  the  villeins  to  wander  away  and  become 
vagrants.  In  the  present  reign  both  these  causes  contributed  to  a  large  increase  of 
pauperism  and  vagrancy,  and  another  cause  co-operated,  viz.,  the  corporations  which 
took  place  under  the  act  of  Edward  VI.  for  the  abolition  of  charities  and  obits  or 
endowments  for  masses  for  the  dead.  This  measure  had  a  far  larger  operation  than 
perhaps  had  been  intended,  for  this  reason,  that  in  thoBe  times  there  were  few 
charitable  endowments  which  were  not  more  or  less  associated  with  such  objects,  for 
the  founders  or  donors  could  almost  always  desire  masses  to  be  offered  for  their  souls. 
The  indirect  result,  therefore,  was  to  confiscate  all  the  existing  charitable  endowments, 
— at  all  events,  so  far  as  the  statute  was  strictly  enforced  ;  and  although  the  courts 
strove  to  rescue  them  whenever  they  could, — that  is,  whenever  the  charitable  object 
was  severable  from  their  superstitious  use, — they  could  not  often  be  severed;  and  hence 
the  books  of  this  long  reign  are  full  of  records  and  reports  of  cases  of  confiscation  of 
charities  under  that  act.  Hence,  while  the  number  of  the  poor  was  increasing,  they 
were  more  and  more  deprived  of  all  relief  or  support,  and  hence  the  poor  were 
becoming  paupers  and  vagrants,  even  becoming  mendicants.  These  causes  led, 
towards  the  end  of  the  reign,  to  the  two  great  measures,  the  Poor-law  (43  Eliz.,  c.  2) 
and  the  Statute  of  Charitable  Uses  (43  Eliz.,  o.  4).  Both  these  two  great  acts,  it  will 
be  observed,  were  passed  in  the  same  year  (ibid.),  almost  the  last  of  the  queen,  and 
after  fifty  years  had  passed,  during  which  the  measures  referred  to  had  been  in 
operation,  and  after  the  confiscation  of  charities  had  produced  their  natural  results, 
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are  inflicted    on  'those    who    impugn   the    supremacy   of    the 
crown. 

The  next  step  in  effecting  this  reformation  was  to  revive  the  use 
of  the  Common  Prayer  and  administration  of  sacraments,  as  or- 
dained by  Edward  the  Sixth  (a).  This  was  done  by  stat.  1  Eliza- 
It  should  be  observed  also,  that  during  this  reign,  villenage,  though  still  in  existence, 
was  gradually  dying  out,  and  the  last  ease  of  villenage  occurred  in  the  last  year  of 
this  reign  (Dighton  v.  Bartholomew,  Telverton's  Reps.)  The  result  of  the  dying  out 
of  villenage  was  the  increase  of  vagrants,  and  also  a  tendency  to  the  overcrowding 
of  trades  and  employments.  Hence  the  statutes  as  to  artificers,  passed  in  the  earlier 
portion  of  the  reign.  Other  legislation  of  this  reign  arose  in  some  degree  from  the 
character  of  its  law  and  legislation  as  to  religion.  The  characteristics  of  that  law 
and  legislation  were,  it  has  been  seen,  despotism  and  persecution,  and  these  are  sure 
to  result  in  hypocrisy  and  habits  of  deception  and  concealment,  out  of  which  are 
certain  to  arise  a  tendency  to  fraud.  No  doubt,  as  Lord  Coke  and  Lord  Bacon 
observed,  offences  of  the  nature  of  fraud  principally  prevail  in  times  of  peace,  and 
this  long  reign  was  for  the  most  part  one  of  peace  ;  but  it  was  also  one  of  despotism 
and  persecution,  and  habitual  concealment  and  deception  ;  and  beyond  all  doubt 
fraud  and  perjury  greatly  increased  in  this  reign.  It  was  said  in  this  reign :  Because 
fraud  and  deceit  abound  in  these  days  more  than  in  former  times,  it  was  resolved  that 
all  statutes  passed  against  fraud  should  be  liberally  and  beneficially  expounded  to  sup- 
press the  fraud  (Twyne's  Case,  3  Coke's  Reps.,  82).  In  another  celebrated  case,  Lord 
Coke  reports  the  judges  as  observing  on  the  increase  of  perjury,  and  they  assign  that 
as  the  reason  for  encouraging  a  new  species  of  action  in  order  to  get  rid  of  one  in 
which,  under  the  name  of  wager  of  law,  parties  were  admitted  to  deny  debts  on  their 
oaths  (Slade's  Case,  4  Coke).  And  certainly  one  feature  in  the  legal  history  of  this 
reign  is  the  increase  of  statutes  to  provide  remedies  for  fraud,  some  of  them  reciting 
that  acts  of  fraud  were  becoming  more  frequent  than  they  were.  Thus  there  was 
the  act  against  forgers  of  false  deeds  and  writings,  reciting  that  the  wicked,  pernicious, 
and  dangerous  practice  of  making  and  forging  false  charters,  deeds,  and  writings  hath 
of  late  times  been  very  much  more  used  in  all  parts  of  the  realm  than  in  times  past  (5 
Eliz.,  c.  xiv.)  So  the  act  against  fraudulent  deeds  and  alienations  "more  commonly  used 
in  these  days  than  hath  been  heard  of  heretofore  "  (13  Eliz.,  c.  v.)  So  as  to  perjury 
(5  Eliz. ,  a.  ix.)     So  as  to  bankruptcy  and  outlawry,  and  abuse  of  process  of  arrest. 

(a)  This  was  confirmed  by  the  13  and  14  Charles  II.,  c.  iv.,  which,  taken  in  con- 
junction with  the  above  act,  render  penal  any  violation  of  the  rubrics,  and  any  rite 
or  ceremony,  nay,  even  any  posture,  or  change  of  posture,  not  contained  in  the 
rubrics.  The  rule  upon  this  subject  has  been  lately  laid  down  by  the  Judicial  Com- 
mittee : — "  In  the  performance  of  the  services,  rites,  and  ceremonies  ordered  by  the 
Prayer-book,  the  directions  contained  in  it  must  be  strictly  observed  ;  no  omission 
and  no  addition  can  be  permitted."  Thus,  for  instance : — "  If  the  use  of  lighted 
candles  in  the  manner  complained  of  be  a  ceremony  or  ceremonial  act,  it  might  be 
.  sufficient  to  say  that  it  is  not,  nor  is  any  ceremony  in  which  it  forms  a  part,  among 
those  retained  in  the  Prayer-book,  and  it  must  therefore  be  included  among  those 
that  are  abolished ;  for  the  Prayer-book,  in  the  preface,  divides  all  ceremonies  into 
these  two  classes — those  which  are  retained  are  specified,  whereas  none  are  abolished 
specifically  or  by  name,  but  it  is  assumed  that  all  are  abolished  which  are  not 
expressly  retained."  So  as  to  ornaments.  It  has  sometimes  been  insisted  that  the 
use  of  lighted  candles  up  to  the  time  of  the  issue  of  the  first  Prayer-book  was  clearly 
legal ;  that  the  lighted  candles  were  in  use  in  the  church  in  the  second  year  of 
Edward  VI.,  and  that  there  was  nothing  in  the  Prayer-book  of  that  year  making  it 
unlawful  to  continue  them.  But  the  court  said:  "All  this  may  be  conceded,  but  it  is 
in  reality  beside  the  question.  The  rubric  of  our  Prayer-book  might  have  said,  those 
ornaments  shall  be  retained  which  were  lawful,  or  which  were  in  use  in  the  second 
year  of  Edward  VI.,  and  the  argument  as  to  actual  use  at  the  time,  and  as  to 
the  weight  of  the  injunction  of  1547,  might  in  that  case  have  been  material.  But 
the  rubric,  speaking  in  1661,  more  than  one  hundred  years  subsequently,  defined  the 
class  of  ornaments  to  be  retained  by  a  reference,  not  to  what  was  in  use  de  facto,  or 
to  what  was  lawful  in  1 549,  but  to  what  was  in  the  church  by  authority  of  parlia- 
ment in  that  year  ;  and  it  is  enough  that,  in  the  parliamentary  authority  indicated  by 
these  words,  the  ornaments  in  question  are  not  found  to  be  included.  There  is,  the 
court  said,  abundant  evidence  that  even  the  posture  of  the  celebrating  minister 
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beth,  c.  2,  which  repealed  stat.  1  Mary,  st.  2,  c.  2,  an  act  which, 
the  parliament  says,  "  brought  great  decay  of  the  due  honour  of 
God,  and  discomfort  to  the  professors  of  the  truth  of  Christ's  re- 
ligion." But  this  repeal  concerned  only  so  much  of  the  said  stat. 
of  Philip  and  Mary  as  related  to  the  said  book ;  which  book,  with 
the  order  of  service,  administration  of  sacraments,  rites,  and  cere- 
monies, with  the  alterations  and  additions  made  by  this  statute,  is 
declared  to  be  in  full  force  and  effect.  Many  penalties  are  enacted 
against  those  who  use  any  other  service  than  this,  or  who  speak 
anything  in  derogation  of  it  (a)  ;  and  persons  are  constrained,  by 
certain  pains  and  censures,  to  attend  at  church. 

In  this  manner  was  the  reformation  of  religion  re-established  as 
far  as  laws  could  go,  and  consistently  with  the  general  inclinations 
of  the  kingdom.  But  there  followed  from  this  revolution  much 
trouble  and  anxiety.  A  new  set  of  malcontents  sprung  up  under 
the  name  of  Nonconformists,  which  kept  the  government  in  alarm ; 
these  were  at  first  the  Boman  Catholics,  and  afterwards  the  Puri- 
tans; who  were  considered  as  equal  enemies  to  the  established 
church,  and  were  the  objects  of  many  penal  restrictions  in  the 
course  of  this  reign.  (6) 

The  next  act  made  upon  the  subject  of  these  new  ecclesiastical 
alterations  was  stat.  1  Elizabeth,  c.  4,  which  repealed  stat.  2  and  3 
Philip  and  Mary,  c.  4,  and  thereby  re-annexed  to  the  crown  the 
payment  of  first-fruits  and  tenths.    But  all  statutes  before  that 

during  all  the  parts  of  the  communion  service  was,  and  that  for  obvious  reasons, 
deemed  to  be  of  no  small  importance  in  the  changes  introduced  into  the  Prayer-book 
at  and  after  the  Reformation.  The  various  stages  of  the  service  are  fenced  and 
guarded  by  directions  of  the  most  minute  kind  as  to  standing  and  kneeling,  the 
former  attitude  being  prescribed  even  for  prayers,  during  which  a  direction  to  kneel 
might  have  been  expected.  This  being  the  proper  construction  of  the  rubric,  it  is 
clear  that  a  clergyman,  by  the  use  of  a  different  posture  or  change  of  posture  which 
he  has  adopted  during  the  prayer,  has  violated  the  rubric,  and  committed  an  offence 
within  the  meaning  of  the  13th  and  14th  of  Charles  II.,  cap.  4,  sees.  2,  17,  24,  taken 
in  connection  with  the  1st  of  Elizabeth,  cap.  2,  and  punishable  by  admonition 
under  sec.  23  of  the  latter  statute.  It  is  not  open  to  a  minister  of  the  church, 
or  even  to  the  Judicial  Committee,  as  the  highest  ecclesiastical  tribunal  of  appeal,  to 
draw  a  distinction  in  acts  which  are  a  departure  from  or  violation  of  the  rubric, 
between  those  which  are  important  and  those  which  appear  to  be  trivial.  The  object 
of  a  statute  of  uniformity  is,  as  its  preamble  expresses,  to  produce  '  an  universal 
agreement  in  the  public  worship  of  Almighty  God,'  an  object  which  would  be  wholly 
frustrated  if  each  minister,  on  his  own  view  of  the  relative  importance  of  the  details 
of  the  service,  were  to  be  at  liberty  to  omit,  to  add  to,  or  to  alter  any  of  those  details." 
Upon  this  statute,  clergymen  who  preached  against  the  Book  of  Common  Prayer,  or 
refused  to  celebrate  divine  service  according  to  it,  were  deposed  by  the  Court  of  High 
Commission  (Cawdrey's  Case,  5  Voice's  Reps.,  111).  In  that  case  the  clergyman  was 
deposed  for  the  first  offence,  but  nevertheless  the  deprivation  was  held  legal ;  for 
that  the  statute,  being  in  the  affirmative,  did  not  take  away  the  general  and  ecclesi- 
astical jurisdiction  vested  in  the  crown,  and  that  by  virtue  of  this,  a  person  could  be 
thus  deprived  for  breach  of  the  Act  of  Conformity  ;  which  was  no  doubt  so  if  the 
whole  papal  jurisdiction  was  annexed  to  the  crown,  and  if  the  papal  supremacy  was 
transferred  to  the  crown. 

(a)  And  by  another  clause  in  the  statute,  heavy  penalties  were  imposed  for  merely 
rejecting  the  oath,  under  which  Bonner  was  convicted  {Dyer's  Reps.,  58),  vide  post, 
o.  xxxiv. 

(6)  As  to  which  see  the  next  chapter. 
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made  for  the  ordering  and  levying  those  dues  (except  only  the  acts 
for  the  erection  of  the  Court  of  Augmentations,  and  first-fruits  and 
tenths)  were  to  remain  in  force.  It  is  further  declared,  that 
vicarages  not  exceeding  £10  per  annum,  and  parsonages  not  exceed- 
ing ten  marks  in  the  king's  books,  shall  be  discharged  of  first-fruits. 
That  incumbents  who  happen  to  live  only  one-half  year,  shall  pay 
only  one-fourth  of  the  first-fruits  due ;  those  who  live  one  year, 
only  half ;  if  a  year  and  a  half,  three  parts ;  and  shall  not  be 
chargeable  for  the  whole  first-fruits  till  they  have  enjoyed  their 
preferments  two  years. 

To  prevent  occasions  of  scandal  in  the  ministry  of  the  reformed 
church,  it  was  thought  proper  to  put  some  restraint  on 
imony.  simonaical  practices,  which  had  hitherto  been  punish- 
able only  in  the  ecclesiastical  court  by  virtue  of  certain  canons  (a). 
It  is  therefore  enacted  by  stat.  31  Elizabeth,  c.  6,  that  if  any  person 
shall,  by  money,  or  agreement  for  money,  give  or  procure  to  be 
given  any  ecclesiastical  preferment,  these  consequences  shall  follow : 
such  gift  shall  be  void ;  the  presentation  for  that  time  shall  be  for- 
feited to  the  king ;  the  person  corruptly  presenting  shall  forfeit 
double  the  yearly  value  of  the  living ;  and  the  person  presented 
disabled  to  take  the  benefice.  A  penalty  is  also  inflicted  on  persons 
consenting  for  money  to  institute  or  admit  any  one  to  a  living ; 
such  person  is  to  forfeit  double  the  yearly  value  of  the  living ;  the 
.institution  or  admission  to  be  void,  and  the  patron  allowed  again  to 
present.  To  prevent  the  like  corrupt  contracts  concerning  exchanges 
of  livings,  double  the  sum  given  to  procure  such  changes  is  to  be 
forfeited  both  by  the  giver  and  taker. 

To  suppress  simony  in  its  first  concoction,  it  is  moreover  pro- 
vided, that  the  giving  or  procuring  holy  orders  to  be  given  for 
money,  or  for  any  agreement  for  money,  shall  induce  the  penalty 
of  £40,  and  the  party  so  corruptly  ordained  shall  forfeit  £10. 
Besides  which,  should  he  afterwards  within  seven  years  take  a 
living,  it  shall  immediately  become  void,  and  the  patron  be  enabled 
to  present  afresh.  All  these  temporal  penalties  are  enacted  with- 
out any  prejudice  to  the  jurisdiction  of  the  spiritual  court ;  with 

(a)  Simony  was  defined  in  the  courts  of  law,  in  a  case  after  this  statute,  to  be 
voluntas,  sive  desiderium  emendi  vel  vendendi  spirituaHa  vel  spvritualibus  adltcerentia 
(Cro.  Eliz.,  790).  It  was  afterwards  laid  down  that  simony,  by  the  spiritual  law,  is  the 
buying  of  chrisms,  &c,  or  anything  qiim  ad  spvritualia  spectat  (1  Lord  Raym.  Reps., 
449).  Bat  the  common  law  took  no  notice  of  any  simony  (as  it  was  a  spiritual 
offence),  unless  such  as  was  mentioned  in  some  statute,  and  as  the  present  (12  Ibid.,  238 ; 
Bishop  of  St  David's  v.  Lucy,  1  Lord  Raym.  Reps.,  449).  By  the  canons  of  1603, 
canon  138,  it  is  simony  to  take  anything  for  a  spiritual  service  or  benefit  which  the 
usage  did  not  warrant,  or  more  for  visitations  than  the  usage  warranted  (Ibid.)  It 
was  agreed  by  all  the  judges  that  the  clergy  were  bound  by  the  canons  of  1603,  which 
make  simony  a  great  offence  (Ibid.)  As  to  statutable  simony,  with  reference  to 
benefices,  &c,  the  cases  have  always  been  numerous.  It  was  also  agreed  that  taking 
excessive  fees  for  conferring  orders,  &c,  was  simony  by  the  canon  law,  for  orders 
ought  to  be  free  ;  and  so,  it  was  said,  it  was  declared  by  the  act  of  Elizabeth.  And 
Holt  said,  that  by  the  canon  law,  and  of  common  right,  no  person  ought  to  take 
anything  for  christening  of  children  or  burials,  and  but  by  custom  they  are  allowed 
to  take  something  (Ibid.) 
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regard  to  which  this  act  can  only  be  considered  as  accumulative, 
by  bringing  before  the  temporal  magistrate  some  more  flagrant 
acts  of  simony. 

Some  very  material  regulations  were  made  in  this  reign  by  par- 
liament concerning  the  poor  and  labouring  part  of  the  nation.  This 
great  bulk  of  people  were  considered  by  the  law  in  three  lights  ; 
such  who,  by  their  education  and  living,  were  fit  and  habituated 
to  work  and  labour,  and  such  who  were  poor.  These  latter  were 
of  two  descriptions  :  the  one  was  such  as  lived  in  beggary,  through 
wilful  idleness,  and  were  therefore  looked  upon,  in  a  great  degree 
as  offenders ;  the  other  was  such  as  were  sick  and  impotent,  and 
unable  to  provide  for  themselves.  Under  these  three  considerations 
were  statutes  now  made,  composing  a  body  of  provisions  for  the 
ordering  and  correction  of  such  persons, — namely,  stat.  5  Elizabeth, 
c.  4,  concerning  labourers,  artificers,  and  apprentices  ;  stat.  39 
Elizabeth,  c.  4,  concerning  rogues,  vagabonds,  and  sturdy  beggars ; 
and  statute  43  Elizabeth,  c.  2,  for  the  relief  of  the  poor. 

These  statutes  make  very  full  provisions  for  such  matters  as  were 
the  objects  of  them ;  and,  as  they  were  framed  upon  thorough  con- 
sideration, and  the  experience  of  ages,  that  part  of  the  community 
to  whom  they  related  were  governed  by  them  for  many  years 
without  much  alteration.  The  particular  regulations  of  these 
statutes  had  either  been  adopted  from  preceding  ones  on  the  same 
subject,  or  had  been  suggested  by  the  defects  and  evil  consequences 
attending  former  laws.  The  former  statutes  relating  to  the  poor 
were  many;  a  retrospective  view  of  them  will  at  once  discover 
the  different  ways  in  which  this  matter  had  been  treated,  and  the 
degrees  by  which  these  regulations  grew  to  their  present  size.  To 
begin  with  artificers  and  labourers. 

The  first  regulation  concerning  them  is  the  Statute  of  Labourers, 
23  Edward  III.     This  act  is  said  to  have  been  occa-The  statute  of 
sioned  by  the  late  pestilence,  which  had  carried  off   Labourers. 
many  working  people  (a).     Servants  and  labourers,  seeing  the  diffi- 

(a)  "  The  statute  was  made  for  the  advantage  of  the  lords,  that  they  should  not  be 
in  warft  of  servants"  (Finchden,  O.-J.,  40  Edw.  III.,  f.  40) ;  hut  the  necessity  for  it 
was  far  more  permanent  and  general  than  the  temporary  and  partial  cause  here 
suggested,  and  which  could  hardly  account  for  the  maintenance  of  a  long  series  of 
similar  enactments  down  to  the  time  of  the  earliest  poor-laws.  These  laws  as  to 
labourers  contained  in  them  the  germ  of  a  principle  which  was  thence  transferred  to 
the  poor-laws — the  principle  of  fixing  the  poor  as  much  aB  possible  to  the  soil  on 
which  they  were  born,  and  of  forcibly  removing  them  thereto  if  they  wandered.  The 
origin  of  this  principle,  and  its  transmission  in  the  course  of  legislation  down  to  our 
own  time,  afford  a  striking  illustration  of  the  character  of  our  laws.  There  can  be  no 
doubt  that  the  earliest  laws  as  to  labourers  or  as  to  vagrants  had  reference  to  the 
state  of  villenage  or  serfdom,  and  the  efforts  of  the  villeins  to  escape  from  it.  The 
earliest  vagrants  were  villeins,  and  the  villeins  were  constantly  wandering  away  from 
their  lords,  in  order  to  escape  the  bondage  of  forced  labour,  which  brought  no  profit 
to  themselves,  for  even  property  the  result  of  their  own  labour  could  be  seized  by 
their  lords  ;  and  hence  it  was  not  to  be  wondered  at  that  they  should  in  various  ways 
try  to  escape  so  hard  a  thraldom,  and  that  many  of  them  should  lapse  into  a  state  of 
vagrancy.  Vagabondage,  in  short,  grew  out  of  villenage,  and  these  laws  arose  out 
of  vagabondage.     The  result  of  it  was,  that  the  lords  found  their  own  villeins,  to 
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culty  masters  were  under  from  the  scarcity  of  bands,  would  not 
serve  without  excessive  wages  ;  and  many  refusing  to  work-,  took  to 
begging  and  disorderly  courses.  It  was  therefore  thought  advisable 
that  some  compulsory  method  should  be  prescribed  j  and  it  was 
accordingly  enacted,  that  every  man  and  woman,  able  in  body,  and 
within  the  age  of  threescore,  not  living  in  merchandise,  nor  exer- 
cising any  craft,  not  having  of  his  own  whereof  to  live,  nor  land 
about  whose  tillage  he  might  employ  himself,  nor  serving  any 
other,  such  person  should  be  bound  to  serve,  if  required,  at  the 
accustomed  wages  ;  and  if  he  refused,  was  to  be  committed  to  the 
next  jail  till  he  found  surety  to  be  entered  into  service.1  If  any 
workman  or  servant  departed  before  the  term  agreed,  he  was  to  be 
imprisoned.2  None  were  to  pay  more  than  the  old  wages,  upon 
pain  of  forfeiting  double  what  they  so  gave  ;3  and  if  any  took  more, 
he  was  to  be  committed  to  jail  ;4  and  such  overplus  wages  was  to 
be  levied  to  the  king's  use,  in  alleviation  of  the  dismes  and  quin- 
zimes  assessed  on  the  town  or  district.5  Upon  this  statute  many 
commissions  were  granted  to  make  inquiry  concerning  the  execu- 
tion of  it. 

whose  labour  they  had  a  right,  constantly  lost,  while  they  were  surrounded  by 
numbers  of  vagrants,  most  of  whom,  there  could  be  little  doubt,  were  villeins  of 
other  lords.  The  process  of  seeking  for  and  reclaiming  the  villeins  was  troublesome 
and  costly ;  and  instead  of  it  parliament  passed  these  acts  as  to  labourers  and  others 
as  to  vagrants,  the  effect  of  which  was  to  enable  the  lords  to  put  vagrants  to  labour 
as  a  substitute  for  the  loss  of  the  labour  of  their  villeins.  That  this  was  the  true 
origin  of  the  statute  is  known  by  its  terms,  and  by  the  cases  determined  upon  it. 
Thus  the  statute  was  that,  aB  the  lord,  if  he  found  his  villein,  could  seize  him  and 
carry  him  to  the  estate  to  which  he  was  regardant, — i.e.,  attached, — so  the  lord  should 
have  the  preferable  right  to  the  labour  of  his  villein,  quod  domini  preferantur  in 
nativis  suis  ;  so  that,  in  an  action  under  the  statute  for  taking  a  labourer,  the  defend- 
ant could  plead  that  he  was  lord  of  a  manor,  and  that  the  labourer  was  his  villein 
regardant,  or  attached  to  the  manor,  and  that  he  had  need  of  his  services  (47  Edw. 
III.,  f.  16).  And  so  the  villein  could  plead  in  an  action  under  this  statute  that  he 
held  land  of  a  lord  of  a  manor  to  whom  he  owed  certain  services ;  for  it  was  said, 
the  statute  was  made  for  the  advantage  of  lords,  that  they  might  not  be  in  want  of 
servants,  and  it  is  necessary  that  every  lord  should  let  part  of  his  land  for  the  sake 
of  the  services  to  be  done  to  his  manor ;  and  if  the  labourer  was  occupied  in  such 
service,  he  could  not  be  taken  under  the  statute  (40  Edw'.  III.,  f.  40).  The  granting 
of  a  lease  or  a  tenancy,  it  is  to  be  observed,  to  a  villein,  enfranchised  him  ( Yew-book, 
Sen.  VII.,  f.  11) ;  and  therefore  if  a  man  was  a  lessee,  on  the  same  principle  he 
could  not  be  taken  under  the  statute.  But  the  scope  of  the  statute  was,  by  a  sort  of 
statutable  villenage,  to  give  the  lord  of  the  soil  the  right  to  the  labour  of  the 
labourers  on  the  soil  whose  labour  was  not  already  lawfully  appropriated  either  by 
their  own  land  or  the  land  of  any  lord  or  landlord  ;  that  is,  the.  statute  gave  the  right 
to  the  labour  of  vagrants  (38  Edw.  III.,  f.  10).  Under  these  statutes,  if  a  man  was 
found  vagrant  out  of  his  county,  he  could  be  taken  and  put  to  labour,  although  in 
his  own  county  he  was  villein  or  labourer  to  another  {Year-book,  17  Edw.  IV.,  f.  8). 
The  statute,  it  was  said,  was  to  be  understood  of  labourers  who  were  vagrants,  and 
who  were,  therefore,  to  be  made  to  work  (Year-book,  10  Hen.  VI.,  f.  8,  pi.  30).  And 
by  the  statutes,  labourers,  on  the  other  hand,  departing  from  their  labour,  could  be 
brought  back  to  it  (47  Edw.  III.,  f.  14).  Under  these  statutes,  therefore,  if  a  man 
was  "  found  wandering  about  the  country,"  he  could  be  put  to  work  by  any  one  (11 
Hen.  IV.,  f.  27).  There  was,  it  will  be  seen,  a  close  connection  between  the  subject 
of  villenage  and  these  statutes ;  and  as  villenage  was  dying  out,  the  last  case  of  it 
occurred  at  the  end  of  this  reign. 

1  Cap.  1.  2  Cap.  2.  *  Cap.  3.  *  Cap.  5.  5  Cap.  8. 
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But  this  statute,  not  answering  the  end  effectually,  was  followed 
by  stat.  25  Edward  3,  s.  1,  which  contained  many  further  provi- 
sions ;  amongst  others,  carters,  ploughmen,  and  other  servants  were 
to  serve  by  the  whole  year,  or  by  other  usual  terms,  and  not  by  the 
day.i  None  was  to  go  out  of  the  town  where  he  dwelt  in  winter  to 
serve  in  summer,  if  he  could  get  work  therein.2  The  wages  of 
certain  artificers  and  of  servants  in  husbandry  were  fixed  by  this 
act.3  And,  to  make  sure  of  fair  dealings,  cordwainers  and  shoe- 
makers were  to  sell  at  the  price  in  20  Edward  III.  And  saddlers, 
horsesmiths,  tailors,  and  all  other  servants  not  mentioned  in  the 
act,  were  to  be  sworn  before  the  justices,  to  do  and  use  their  crafts 
and  offices  in  the  manner  they  were  wont  to  do  in  20  Edward  III. ; 
and  any  breaking  this  statute,  after  such  oath,  was  to  be  punished 
by  fine  and  imprisonment,  at  discretion  of  the  justices.  If  labourers 
or  artificers  left  their  work,  and  went  into  another  county,  process 
was  to  be  issued  to  the  sheriff ;  and  if  he  returned  non  inventus, 
there  was  to  be  an  exigent  at  the  first  day,  by  stat.  34  Edward 
III.,  c.  10. 

By  stat.  12  Eichard  II.,  c.  3,  no  servant  or  labourer ;  whether 
man  or  woman,  was  to  depart  at  the  end  of  his  term  out  of  the 
hundred  where  he  dwelt,  to  serve  elsewhere,  unless  he  brought  a 
letter-patent  (namely,  a  testimonial)  containing  the  cause  of  his 
going,  and  time  of  his  return,  if  he  was  to  return,  under  the  king's 
seal,  which  for  this  purpose  was  to  be  in  the  keeping  of  some  man 
of  the  hundred  ;  and  a  servant  wandering  without  such  testimonial 
was  to  be  put  in  the  stocks  till  he  gave  surety  to  return  to  his 
service.  And  he  or  she  who  used  to  labour  at  the  plough  and  cart, 
or  other  service  of  husbandry,  till  twelve  years  of  age,  should  so 
abide,  and  not  be  put  to  any  other  mystery.4  By  stat.  13  Eichard 
II,  c.  8,  s.  1,  the  justices  were  to  settle,  and  make  known  by  pro- 
clamation, between  Easter  and  Michaelmas,  what  should  be  the 
wages  of  day-labourers. 

Because  many  persons  of  country  towns  and  villages  bound  their 
children  apprentices  to  trades  in  cities  and  boroughs,  "for  the 
pride  (says  the  statute)  of  clothing  and  other  evil  customs,  which 
servants  do  use  in  the  same,"  so  that  there  was  a  scarcity  of 
labourers  in  husbandry :  it  was  enacted  by  stat.  7  Henry  IV.,  c. 
17,  in  affirmance  of  stat.  12  Eichard  II.  above-mentioned,  that  no 
person  should  put  a  son  or  daughter  apprentice  within  a  city  or 
borough,  except  he  had  land,  or  rent  to  the  value  of  20s.  per  annum 
at  least,  upon  pain  of  a  year's  imprisonment.  And  every  person 
offering  to  apprentice  a  child  in  a  city  or  borough  was  obliged  to 
bring  a  bill,  sealed  by  two  justices  of  the  county,  testifying  the 
value  of  his  land  or  rent. 

By  stat.  23  Henry  VI.,  c.  13,  a  servant  having  agreed  to  serve 
another  person  next  year,  was  directed,  together  with  such  other 
person,  to  give  warning  to  his  master,  at  the  midst  of  the  term,  or 

l  Cap.  1.  2  Cap.  2.  3  Caps.  2,  3.  4  Cap.  5. 
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before.  After  this,  there  is  no  other  statute  on  this  subject  till 
stat.  3  and  4  Edward  VI.,  c.  22,  where  it  was  ordained  that 
clothmakers,  fullers,  sheermen,  tailors,  and  shoemakers  should 
not  retain  journeymen  for  less  than  a  quarter  of  a  year.  And 
every  one  in  these  trades  having  three  apprentices  was  to  have  one 
journeyman. 

These  are  the  principal  parts  of  some  of  the  many  acts  that  had 
been  made,  and  were  now  in  force,  concerning  the  returning,  the 
departure,  the  wages  of  servants,  labourers,  and  apprentices.  They 
had  been  accumulating  from  the  time  of  Edward  III.,  and  had  now, 
partly  from  their  imperfection,  partly  from  their  contrariety,  as 
well  as  from  their  number,  and  the  alteration  of  circumstances  (a), 
become  almost  impossible  to  be  executed  without  oppression  or 
inconvenience.  However,  as  they  had  all  of  them  been  beneficial 
at  the  time  they  were  passed,  it  was  thought  that  such  of  the  sub- 
stance of  them  as  was  adapted  to  the  present  times  should  be 
reduced  into  one  statute,  which  should  comprise  some  nniform 
regulations  upon  this  subject.  Accordingly,  all  former  laws  are 
repealed  by  stat.  5  Elizabeth,  c.  4  (b) ;  and  by  the  the  same  act,  a  set 

(a)  As  the  dying  out  of  villenage  (the  last  case  of  which  occurred  in  this  reign).  In 
the  last  year,  a  writ  of  native  habendo  was  brought,  claiming  the  defendant  as  a  villein, 
and  judgment  was  given  that  he  should  be  enfranchised  for  ever  {Digliton  v.  Bartho- 
lomew, Yelverton's  Reps.,  2).  That  was  a  judgment  by  default ;  but  if  both  parties 
had  appeared,  the  claimant  would  have  had  to  allege  seisin  in  fee,  and  produce  some 
of  defendant's  blood,  who  acknowledged  himself  to  be  a  villein.  It  was  not  easy,  at 
that  time,  to  prpduce  such  evidence,  and  this  was  the  last  claim  of  the  kind.  The 
dying  out  of  villenage  was  partly  the  cause  and  partly  the  result  of  the  villeins 
wandering  away  and  becoming  vagrants.  Hence,  no  doubt,  a  vast  increase  of  vaga- 
bondage ;  and  it  is  probable  that  the  enormous  confiscations  of  charities  which  had 
taken  place  under  the  acts  for  suppression  of  chantries  and  obits  had  tended  still 
more  to  increase  it.  Hence  the  necessity  for  the  statutes  as  to  labourers  and  vagrants, 
the  poor-law,  and  the  Statute  of  Charitable  Uses. 

(6)  These  statutes  as  to  artificers,  &c,  and  the  earliest  of  the  statutes  as  to  the  poor, 
were,  it  is  to  be  observed,  passed  in  the  same  year  of  this  reign  (5  Eliz.,  o.  iii.  iv.) ; 
and  through  the  whole  reign  the  subject  of  the  poor-law  was  advancing  and  develop- 
ing, quite  contrary  to  the  common  notion  that  the  parliament  all  at  once  passed,  for 
the  first  time,  a  poor-law.  The  three  subjects — charities,  vagrants,  and  poor — were 
closely  connected,  and  the  subjects  of  vagrancy  and  mendicancy  were  closely  con- 
nected with  that  of  villenage,  which,  as  shown  in  the  notes  to  the  reign  of  Edward 
III.,  was  the  origin  of  the  old  statutes  of  labourers  and  vagabonds,  the  originals  of 
the  acts  of  this  reign  as  to  artificers  and  as  to  vagrants.  The  act  as  to  artificers 
deserves  special  attention,  as  the  earliest  instance  in  our  history  of  a  measure  of 
codification,  or,  at  all  events,  of  consolidation  ;  and  in  that  respect  it  marks  an  era  in 
the  history  of  our  statute  law,  for  it  consolidated  the  previous  statutes  on  the  subject, 
and  recited  that  there  remain,  and  stand  in  force,  a  great  number  of  acts  concerning 
servants  and  labourers,  yet,  partly  for  their  imperfection  and  contrariety,  and  partly 
for  the  variety  and  number  of  them,  they  cannot  be  put  in  due  execution  ;  and  they 
were  thought  to  be  good  and  beneficial  for  the  commonwealth  (as  divers  of  them  are) ; 
so  the  substance  of  as  many  laws  as  are  meet  to  be  continued  shall  be  digested  and 
reduced  into  one  sole  law  and  statute,  &c.  (5  Eliz.,  c.  iv.)  And  then  there  is  a  long, 
elaborate,  well-drawn  statute  of  forty-eight  clauses,  a  very  long  statute  for  those  times, 
consolidating  the  whole  law  on  the  subject — the  earliest  instance  of  consolidation  in  our 
statute-book.  It  may  here  be  mentioned  that  this  reign  was  remarkable  for  the  care- 
ful and  admirable  manner  in  which  the  statutes  were  drawn  and  penned,  no  doubt 
owing  to  this,  that  they  were  entrusted  to  competent  persons  to  frame,  and  were  then 
not  allowed  to  be  altered  or  tampered  with  by  crude  and  hasty  amendments,  but  were 
passed  entire  and  intact  as  originally  framed. 
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of  rules  are  digested  for  ordering  these  matters,  which  have  under- 
gone very  little  mutation  since,  and  are  all  now  in  force. 

The  following  are  the  provisions  made  by  this  act : — 

No  one  shall  be  retained  for  less  than  a  year  in  certain  trades 
therein  mentioned,  and  every  person,  unmarried,  and  every  married 
person  under  thirty  years  of  age,  brought  up  in  the  said  trades,  or 
having  exercised  them  for  three  years,  not  having  ■  lands  freehold 
or  copyhold,  for  term  of  life  at  least,  of  clear  40s.  per  annum,  nor 
goods  to  the  value  of  £10,  and  so  allowed  by  two  justices  of  the  peace, 
or  the  mayor,  or  head  officer  of  the  place  where  he  last  dwelt  for  a 
year,  nor  being  retained  already  in  husbandry,  or  the  above  trades,  nor 
in  any  other  ;  nor  in  service  of  any  nobleman,  gentleman,  or  other ; 
nor  having  a  farm  whereon  to  employ  himself  in  tillage;  such 
person  shall  serve  in  the  trade  he  has  been  brought  up  in,  if 
required. 

No  person  shall  put  away  such  servant,  nor  shall  the  servant 
depart,  before  the  end  of  his  term,  unless  for  reasonable  cause  to  be 
allowed  before  two  justices,  or  before  the  mayor  or  other  chief 
officer  of  the  place ;  nor  shall  the  servant  depart  without  a  quarter's 
warning,  given  either  by  the  master  or  servant.  Thus  far  of  per- 
sons compellable  to  serve  in  certain  trades  (a). 

Next  as  to  husbandry.  Every  person  from  twelve  to  sixty,  not 
being  a  servant  lawfully  retained,  nor  apprentice  to  any  fisherman, 
or  mariner,  nor  in  service  with  any  carrier  of  grain  to  London,  nor 
with  any  husbandman,  nor  in  any  city,  town  corporate  or  market 
town,  in  any  trade  authorised  by  this  statute  to  take  apprentices, 
nor  retained  yearly  or  half-yearly,  at  least,  in  working  mines  of 
silver,  lead,  tin,  iron,  copper,  stone,  sea-coal,  stone-coal,  moor-coal, 
or  charcoal ;  nor  in  making  glass,  nor  in  being  a  gentleman  born,  nor 
student  in  the  universities,  or  in  any  school ;  nor  having  an  estate 
for  life,  at  least,  in  lands  of  40s.  per  annum,  nor  goods  to  the  value 
of  £10  ;  nor  having  a  father  or  mother  then  living,  or  other  ancestor, 
whose  heir-apparent  he  is,  then  having  lands  of  £10  per  annum, 
or  goods  of  the  value  of  £40 ;  nor  being  a  necessary  and  convenient 
servant  lawfully  retained,  as  before  mentioned  ;  nor  having  a  farm 
whereon  to  employ  himself,  nor  otherwise  lawfully  retained  accord- 
ing to  this  statute ;  such  person,  being  between  twelve  and  sixty 
years  old,  shall  be  compelled  to  serve  in  husbandry  by  the  year,  {f 
required. 

To  enfore  all  which  provisions,  it  is  declared  that  persons  so 
qualified,  who  refused  to  serve,  or  departed  before  the  end  of  their 
term,  and  without  a  quarter's  warning  (unless  for  reasonable  cause 
as  before  mentioned),  may  be  examined  by  two  justices,  or  the 
mayor,  or  other  chief  officer  of  the  place ;  and,  upon  its  being 
proved,  shall  be  committed  to  ward,  without  bail  or  mainprize, 

(a)  Therefore,  an  order  of  a  justice  for  discharging  a  servant  from  her  master's  ser- 
vice, under  the  statute  5  Elizabeth,  c.  iv.,  was  held  void,  and  not  merely  voidable, 
because  it  did  not  appear  on  the  order  itself  that  "  she  was  a  servant  in  husbandry  " 
(Bex  v.  HaUott,  6  T.  JR.,  583). 
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until  he  be  bound  to  serve  the  party  making  the  complaint.  And 
a  master  putting  his  servant  away  before  his  term  ended,  without  a 
quarter's  warning,  is  to  forfeit,  in  the  same  manner,  forty  shillings. 

No  servant  retained  in  the  above  trades  and  husbandry  shall, 
after  his  term,  depart  from  one  city,  town,  parish,  hundred,  or 
county,  to  another,  unless  he  have  a  testimonial  under  the  seal  of  the 
said  town,  or  of  the  constable  and  of  two  other  honest  householders 
of  the  place  where  he  last  served,  declaring  his  lawful  departure  (a). 
Nor  shall  he  be  again  retained  without  showing  such  testimonial 
to  the  chief  officer  of  a  town  corporate,  and,  in  other  places,  to  the 
constable,  curate,  churchwardens,  where  he  is  to  be  retained. 
Servants  departing  without  such  testimonial  are  to  be  imprisoned 
till  they  procure  one,  which  they  are  to  do  within  twenty-one  days, 
or  are  to  be  treated  and  whipped  as  vagabonds.  And  persons 
retaining  a  servant  without  such  testimonial  are  to  forfeit  £5. 
Thus  far  of  yearly  servants  in  husbandry  and  the  trades  above- 
mentioned. 

Respecting  artificers  and  labourers,  being  hired  for  wages  by  the 
day  or  week,  certain  orders  are  made  about  their  times  of  work  and 
rest ;  and  as  to  those  employed  in  building  or  repairing  who  take 
upon  them  to  finish  any  work,  they  are  not  to  depart,  unless  for 
not  paying  their  wages,  or  by  their  master's  licence,  before  finish- 
ing, under  pain  of  a  month's  imprisonment  and  forfeiture  of  £5. 

As  to  the  wages,  whether  of  servants,  labourers,  or  artificers, 
either  working  by  the  year,  day,  or  otherwise,  they  are  to  be  settled 
by  the  justices  yearly  at  the  Easter  sessions,  to  be  certified  on 
parchment  to  the  chancellor,  from  whence  it  is  to  be  sent,  before 
the  1st  of  September,  and  to  be  proclaimed  on  market-day,  and 
fixed  up  in  some  open  place  (6).  Persons  giving  more  wages  than 
allowed  by  the  proclamation,  are  to  be  imprisoned  ten  days ;  and 
those  taking  more,  twenty-one  days. 

(a)  It  is  not  an  indictible  offence  to  exercise  a  trade  in  a  borough,  contrary  to  the 
bye-laws  of  that  borough  (Rex  v.  Sharpies,  4  T.  R.,  777). 

(5)  The  statute,  it  will  be  observed,  enacted  that  justices  of  every  shire,  or  the 
mayor  or  other  head  officer  of  any  city  or  corporate  town,  should  assemble  yearly, 
and  calling  unto  them  such  discreet  and  grave  persons  as  they  shall  think  meet,  and 
conferring  together  respecting  the  plenty  or  scarcity  of  the  time,  and  other  circum- 
stances necessary  to  be  considered,  shall  have  authority  to  limit  and  appoint  the 
wages  of  artificers,  &c,  whose  wages  in  time  past  have  been  by  any  law  appointed. 
Then  the  2  James  I.,  c.  vi.,  recited  that  the  act  hath  not,  according  to  the  true  mean- 
ing thereof,  been  put  in  execution,  whereby  the  rates  of  wages  for  poor  artificers, 
and  others  whose  wages  were  meant  to  be  rated  according  to  the  plenty,  scarcity, 
'  necessity,  and  respect  of  the  time,  which  was  politically  intended  by  the  act'  by- 
reason  that  question  had  arisen,  whether  the  rating  of  all  manner  of  artificers,  or 
workmen,  other  than  as  by  some  statute  and  law  had  been  rated,  should  or  might  be 
rated  by  the  said  law,  and  as  the  said  law  had  been  found  beneficial  for  the  common 
wealth  ;  and  it  enacted  that  the  said  statute,  and  the  authority  given  by  it  for  assess- 
ing and  rating  of  wages,  should  give  authority  to  all  persons  having  any  such  author- 
ity, to  rate  wages  of  any  labourers,  weavers,  spinsters,  and  workmen  whatever, 
whether  working  by  the  day,  week,  or  month,  or  year,  or  taking  work  at  any  person's 
hand  to  be  done.  The  reason  of  passing  this  statute  was  a  doubt  which  had  been 
entertained  whether  the  power  of  the  justice  extended  beyond  ordinary  work  and 
labour.    These  were  the  more  ancient  statutes  on  the  subject,  and  in  the  construe- 
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A  servant  assaulting  his  master  is  to  be  imprisoned  for  a  year, 
or  less,  by  the  discretion  of  two  justices.  The  justices,  and  also 
the  constable,  upon  request,  may  compel  such  artificers  and  per- 
sons as  be  meet  for  labour,  to  serve  in  harvest  of  hay  or  corn,  in 
mowing  and  reaping ;  and  if  any  refuse,  he  is  to  be  put  in  the 
stocks  for  two  days  and  one  night. 

The  next  provision  of  this  act  regards  women,  who,  between 
twelve  and  forty  years  of  age,  unmarried  and  out  of  service,  may 
be  appointed  by  two  justices  to  serve  by  the  year,  week,  or  day,  for 
such  wages,  and  in  such  reasonable  sort  and  manner  as  they  shall 
think  meet ;  and  upon  a  woman's  refusal  so  to  serve,  she  is  to  be 
committed  to  ward  till  she  consents. 

The  next  description  of  servants  who  are  regulated  by  this  act 
are  apprentices.  For  the  advancement  of  husbandry,  it  is  declared 
that  any  householder  naving  and  using  half  a  ploughland,  may 
have  as  an  apprentice  a  person  above  ten  and  under  eighteen  years, 
till  twenty-one  years  at  least,  or  twenty-four.  The  said  retainer  to 
be  by  indenture. 

And  every  householder,  being  twenty-four  years  of  age,  living 
in  a  city  or  town  corporate,  and  exercising  any  art  or  mystery,  may 
have  the  son  of  any  freeman,  not  occupying  husbandry,  nor  being 
a  labourer,  and  living  in  that  or  some  other  city  or  town  corporate, 
as  an  apprentice,  after  the  custom  of  London,  for  seven  years  at 
least,  so  as  the  term  do  not  expire  before  the  apprentice  shall  be  at 
least  of  twenty-four  years. 

As  to  merchants,  mercers,  drapers,  goldsmiths,  ironmongers,  em- 
broiderers, clothiers,  living  in  a  city  or  town  corporate,  these  being 
occupations  of  a  higher  order,  they  are  not  to  take  any  apprentice, 
except  their  own  sons,  or  else  the  father  and  mother  of  such  appren- 
tice shall  have  lands  of  forty  shillings  per  annum  of  an  estate  of 
freehold,  at  least,  to  be  certified  under  the  hands  of  three  justices. 

But  in  towns  not  corporate,  so  long  as  a  market  be  weekly  used 
there  and  kept,  any  householder  of  twenty-four  years  old,  not  occu- 
pying husbandry,  nor  being  a  labourer,  exercising  any  art  or 
mystery,  may  have  to  apprentice  the  child  of  any  other  artificer, 
not  occupying  husbandry,  nor  being  a  labourer,  dwelling  in  the 

tion  of  the  more  modern  acts  these  older  statutes  were  referred  to  (Brannell  v.  Pen- 
nick,  1  Man  and  Pyle,  418).  In  so  far  as  these  statutes  attempted  to  regulate 
the  rate  of  wages,  they  have  long  been  obsolete  ;  hut  so  far  as  they  were  directed  to 
enforce  contracts  of  employment,  they  have  been  superseded  by  more  modern  statutes. 
Before  that  it  would  appear  they  had  so  grown  into  disuse  that  they  were  practically 
obsolete ;  at  all  events  the  magistrates  declined  to  put  them  in  force,  and  the  Court 
of  King's  Bench  refused  to  compel  them  to  do  so.  Thus,  in  our  own  time,  where  the 
weavers  presented  a  petition  to  the  justices  at  sessions,  praying  them  to  limit  a  rate 
of  wages,  according  to  the  provisions  of  stat.  5  Elizabeth,  c.  iv.,  s.  15,  and  1  James 
I.,  c.  vi,  s.  3,  and  the  justices  heard  the  petition  and  counsel  in  support  of  it,  and 
after  making  inquiry  and  examining  witnesses  upon  the  subject,  determined  that 
they  could  not  make  any  rate  more  beneficial  to  the  weavers ;  the  Court  of  King's 
Bench  refused  a  mandamus  to  the  justices  to  hear  and  determine,  although  they  did 
not  examine  witnesses  tendered  by  the  petitioners,  nor  any  witnesses,  upon  oath,  or 
in  open  court  (Rex  v.  Cumberland  Justices,  1  M.  and  S.,  190). 

vol.  in.  2p 
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same  or  in  any  other  market-town.  However,  this  is  not  to  be 
construed  to  give  permission  to  merchants,  mercers,  and  those  just 
mentioned,  to  take  apprentices  in  market-towns,  otherwise  than  as 
before  directed. 

And  the  son  of  any  person,  though  his  father  has  no  lands,  may 
be  put  apprentice  to  a  smith,  wheel-wright,  plough-wright,  mill- 
wright, carpenter,  rough-mason,  plasterer,  and  several  others  men- 
tioned in  the  act  of  the  like  class. 

And  to  encourage  this  kind  of  service,  it  is  enacted  that  no  one 
shall  exercise  any  craft,  mystery,  or  occupation,  then  used,  or  occu- 
pied within  the  realm  of  England  or  Wales,  except  he  shall  have 
been  brought  up  therein  seven  years  at  least  as  an  apprentice  in 
manner  and  form  above  mentioned,  upon  pain  of  forfeiting  forty 
shillings  for  every  month  he  shall  so  do  (a). 

None  shall  be  apprentice  to  a  woollen  cloth  weaver,  unless  his 

(a)  The  case  of  Rex  v.  Pemberton,  2  Burr.,  1035,  relates  to  using  a  trade  without 
having  served  an  apprenticeship,  but  the  stat.  5  Elizabeth,  c.  iv.,  on  which  it  was 
founded,  is  repealed.  At  common  law,  a  man  might  practise  any  trade  anywhere, 
whether  or  not  he  had  been  apprenticed  to  it,  and  after  this  statute  he  might  go,  if 
apprenticed,  anywhere,  and  was  not  compelled  to  practise  his  trade  only  where  he 
happened  to  have  been  apprenticed  (Case  of  the  Tailors  of  Ipswich,  11  Coke's  Beps.) 
It  was  doubtful  how  far  even  a  bye-law  of  a  corporation  could  exclude  men  from 
practising  their  trades  there,  unless  they  had  been  apprenticed  in  the  particular  town. 
Thus  in  that  case  it  was  alleged  that  a  corporation  was  founded  by  charter,  and 
afterwards  the  said  corporation,  in  the  same  four  years,  made  divers  constitutions, 
and,  amongst  others,  that  no  person  exercising  any  of  the  said  trades  within  the  town 
of  Ipswich  foresaid,  should  keep  any  shop  or  chamber,  or  exercise  the  said  faculties,  or 
any  of  them,  or  take  an  apprentice  or  journeyman,  till  he  had  presented  himself  to 
the  master  and  warders  of  the  said  society  for  the  time  being,  or  some  three  of  them, 
and  should  prove  that  he  had  served  seven  years,  at  the  least,  as  an  apprentice,  and 
before  he  should  be  admitted  by  them  to  be  a  sufficient  workman  ;  and  if  any  should 
offend  in  any  part  thereof,  that  he  should  forfeit  and  pay  to  the  said  masters,  war- 
ders, and  society  aforesaid,  for  every  such  offence,  five  marks,  and  to  levy  it  by  way 
of  distress,  or  by  action  of  debt,  &c,  which  (amongst  others)  was  allowed  by  the 
justices  of  assize  of  the  same  county,  according  to  the  said  act  of  19  Henry  VII. 
And  in  this  case,  upon  argument  at  the  bar  and  bench,  divers  points  were  resolved  : 
1.  That  at  the  common  law,  no  man  could  be  prohibited  from  working  in  any  lawful 
trade,  for  the  law  abhors  idleness,  the  mother  of  all  evil,  otium  omnium  vitiorum  mater, 
and  especially  in  young  men,  who  ought  in  their  youth  (which  is  their  seed-time) 
to  learn  lawful  sciences  and  trades,  which  are  profitable  to  the  commonwealth,  and 
whereof  they  might  reap  the  fruit  in  their  old  age  ;  for,  idle  in  youth,  poor  in  age  : 
and  therefore  the  common  law  abhors  all  monopolies  which  prohibit  any  from  work- 
ing in  any  lawful  trade,  and  that  appears  in  2  Henry  V.,  5  b.  A  dyer  was  bound 
that  he  should  not  use  the  dyer's  craft  for  two  years  ;  and  there  Hull  held  that  the 
bond  was  against  the  common  law ;  and  by  G — d,  if  the  plaintiff  was  here,  he  should 
go  to  prison  till  he  paid  a  fine  to  the  king  :  so,  and  for  the  same  reason,  if  an  hus- 
bandman is  bound  that  he  shall  not  sow  his  land,  the  bond  is  against  the  common 
law ;  and  vide  7  Edward  III.,  6,  5  b  ;  and  if  he  who  takes  upon  him  tojwork  is  unskil- 
ful, his  ignorance.  And  if  any  one  takes  upon  him  to  work,  and  spoils  it,  an  action 
on  the  case  lies  against  him.  And  the  statute  of  5  Elizabeth,  iv.,  which  prohibits 
every  person  from  using  or  exercising  any  craft,  mystery,  or  occupation  unless  he  has 
been  an  apprentice  by  the  space  of  seven  years,  was  not  enacted  only  to  the  intent 
that  workmen  should  be  skilful,  but  also  that  youth  should  not  be  nourished  in  idle- 
ness, but  brought  up  and  educated  in  lawful  sciences  and  trades  ;  and  thereby  it 
appears  that,  without  an  act  of  parliament,  none  can  be  in  any  manner  restrained 
from  working  in  any  lawful  trade ;  also  the  common  law  doth  not  prohibit  any  per- 
son from  using  several  arts  or  mysteries  at  his  pleasure.  Nemo  prohibetur  plures 
negotiationers  five  artes  exercere,  until  it  was  prohibited  by  act  of  parliament  of  37 
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own  son,  or  the  son  of  one  who  has  land  of  £3  per  annum  of  freehold 
estate  at  least,  signified  by  the  seals  of  three  justices  ;  and  the  effect 

Edward  III.,  c.  6,  scil.,  that  the  artificers  and  people  of  mystery  hold  themselves 
every  one  to  one  mystery,  and  that  none  use  other  mystery  than  that  which  he  has 
chosen;  but  this  restraint  of  trade  and  traffic  was  immediately  found  prejudicial  to 
the  commonwealth,  and  therefore,  at  the  next  parliament,  it  was  enacted  that  all 
people  should  be  as  free  as  they  were  at  any  time  before  the  said  ordinance ;  that 
the  said'restraint  of  the  defendant,  for  more  than  the  said  act  of  5  Elizabeth  has  made, 
was  against  law  ;  and  therefore,  foraBmuch  as  the  statute  has  not  restrained  him  who 
has  served  as  an  apprentice  for  seven  years  from  exercising  the  trade  of  «■  tailor,  the 
said  ordinance  can't  prohibit  him  from  exercising  his  trade  till  he  has  presented  him- 
self before  them,  or  till  they  allow  him  toube  a  workman  ;  for  these  are  against  the 
liberty  and  freedom  of  the  subject,  and  are  a  means  of  extortion  in  drawing  money 
from  them,  either  by  delay  or  some  other  subtile  device,  or  of  oppression  of  young 
tradesmen  by  the  old  and  rich  of  the  same  trade  not  permitting  them  to  work  in 
their  trade  freSly ;  and  all  this  is  against  the  common  law  and  the  commonwealth  ; 
but  ordinances  for  the  good  order  and  government  of  men  of  trades  and  mysteries 
are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery.  It  was  resolved,  that 
the  said  branch  of  the  act  of  5  Elizabeth  is  intended  of  a  public  use  and  exercise  of 
a  trade  to  all  who  will  come,  and  not  of  him  who  is  a  private  cook,  tailor,  brewer, 
baker,  &c.,  in  the  house  of  any  for  the  use  of  a  family;  and  therefore  if  the  said 
ordinance  has  been  good  and  consonant  to  law,  such  a  private  exercise  and  use  has 
not  been  within  it ;  for  every  one  may  work  in  such  a  private  manner,  although  he 
has  never  been  an  apprentice  in  the  trade.  In  the  case  of  Monopolies  (11  Coke's 
Eeps.,  86),  it  was  resolved,  per  totam  curiam,  that  the  grant  to  the  plaintiff  of  the 
sole  making  of  cards  within  the  realm  was  utterly  void,  and  that  for  two  reasons : 
1.  That  it  is  a  monopoly,  and  against  the  common  law ;  2.  That  it  is  against 
divers  acts  of  parliaments.  Against  the  common  law,  for  four  reasons :  (1.) 
All  trades,  as  well  mechanical  as  others,  which  prevent  idleness  (the  bane  of 
the  commonwealth),  and  exercise  men  and  youth  in  labour  for  the  maintenance 
of  themselves  and  their  families,  and  for  the  increase  of  their  substance,  to  serve 
the  queen  when  occasion  shall  require,  are  profitable  for  the  commonwealth  j 
and  therefore  the  grant  to  the  plaintiff  to  have  the  sole  making  of  them,  is 
against  the  common  law  and  the  benefit  and  liberty  of  the  subject,  and  therewith 
agrees  (Fortescue  in  laudibus  legum  Angliw,  c.  xxvi.);  and  a  case  was  adjudged  in 
this  court  in  an  action  of  trespass,  inter  Davenam  v.  Hurdis,  Trin.  41  Elizabeth, 
Rot.  92,  where  the  case  was,  that  the  Company  of  Merchant  Tailors  in  London, 
having  power  by  charter  to  make  ordinances  for  the  better  rule  and  government 
of  the  company,  so  that  they  are  consonant  to  law  and  reason,  made  an  ordinance, 
that  every  brother  of  the  same  society  who  should  put  any  cloth  to  be  dressed  by 
any  cloth-worker,  not  being  a  brother  of  the  same  society,  should  put  one-half  of 
his  cloths  to  some  brother  of  the  same  society  who  exercised  the  art  of  a  cloth- 
worker,  upon  pain  of  forfeiting  10s.,  &c,  and  to  distrain  for  it,&c. ;  and  it  was  adjudged 
that  that  ordinance,  although  it  had  the  countenance  of  a  charter,  was  against  the  com- 
mon law,  because  it  was  against  the  liberty  of  the  subject;  for  every  subject  by  the 
law  has  freedom  and  liberty  to  put  cloth  to  be  dressed  by  what  cloth-worker  he  pleases, 
and  cannot  be  restrained  to  certain  persons,  for  that  in  effect  would  be  a  monopoly, 
and  therefore  such  ordinance  by  colour  of  a  charter,  or  any  grant  by  charter  to  such 
effect,  would  be  void.  The  sole  trade  of  any  mechanical  artifice,  or  any  other  monopoly, 
is  not  only  a  damage  and  prejudice  to  those  who  exercise  the  same  trade,  but  also  to 
all  other  subjects,  for  the  end  of  all  these  monopolies  is  for  the  private  gain  of  the 
patentees,  and  all  the  provisions  and  cautions  are  added  to  moderate  them,  yet  res 
stulta  est  nequitice  modus.  It  is  mere  folly  to  think  that  there  is  any  measure  in 
mischief  or  wickedness ;  and  therefore  there  are  three  inseparable  incidents  to  every 
monopoly  against  the  commonwealth  :  1.  That  the  price  of  the  same  commodity 
will  be  raised  ;  for  A,  who  has  the  sole  selling  of  any  commodity,  may  and  will  make 
the  price  as  he  pleases.  The  second  incident  to  a  monopoly  is,  that  after  the  mono- 
poly granted,  the  commodity  is  not  so  good  and  merchantable  as  it  was  before  ;  for 
the  patentee,  having  the  sole  trade,  regards  only  in  private  benefit,  and  not  the  com- 
monwealth. 3.  It  tends  to  the  impoverishment  of  divers  artificers  and  others,  who 
before  by  the  labour  of  their  hands  in  their  art  or  trade  had  maintained  themselves 
and  their  families,  who  now  will  of  necessity  be  constrained  to  live  in  idleness  and 
beggary  (vide,  Fortescue  ubi  supra).    And  the  common  law  in  this  point  agrees  with 
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of  the  indenture  is  to  be  registered  within  three  months  in  the 
parish  where  the  master  dwells,  upon  pain  of  forty  shillings  for 
every  month  that  a  person  shall  take  an  apprentice  otherwise.1 

Every  clothmaker,  fuller,  sheerman,  weaver,  tailor,  or  shoe- 
maker, having  three  apprentices,  shall  have  one  journeyman ;  and 
for  every  apprentice  above  three,  one  journeyman. 

Any  person  required  by  a  householder,  having  and  using  a  plough- 
land  at  least  in  tillage,  to  become  an  apprentice,  in  husbandry,_or 
any  other  occupation,  and  if  he  should  refuse,  may,  upon  complaint 
to  a  justice,  or  the  mayor,  or  chief  officer  of  the  place,  be  sent  for  ; 
and  if  it  appears  that  he  is  a  proper  person,  he  shall  be  committed 
to  ward  till  he  consents.     And  where  such  master  or  apprentice  have 

the  equity  of  the  law  of  God,  that  every  man's  trade  maintains  his  life,  and  therefore 
he  ought  not  to  be  deprived  or  dispossessed  of  it,  no  more  than  of  his  life.  4.  This 
grant  is  prime  impressioms,  for  no  such  was  ever  seen  to  pass  by  letters-patent  under 
the  great  seal  before  these  days,  and  therefore  it  is  a  dangerous  innovation,  as  well 
without  any  precedent  or  example  as  without  authority  of  law  or  reason.  And  it  was 
observed  that  this  grant  to  the  plaintiff  was  for  twelve  years,  so  that  his  executors, 
administrators,  wife,  or  children,  or  others  inexpert  in  the  art  and  trade,  will  have 
this  monopoly.  And  therefore  it  was  resolved  that  the  queen  could  not  suppress  the 
making  of  cards  within  the  realm,  no  more  than  the  making  of  dice,  bowls,  balls, 
hawks,  hoods,  bells,  lures,  dog-couples,  and  others  the  like,  which  are  works  of  labour 
and  art,  although  they  serve  for  pleasure,  recreation,  and  pastime,  and  cannot  be  sup- 
pressed but  by  parliament,  nor  a  man  restrained  from  exercising  any  trade  but  by 
parliament.  And  as  men  worked  at  cardmaking  with  the  labour  of  their  hands, 
now  for  a  private  gain,  to  grant  the  sole  importation  of  them  to  one  or  diverse 
(without  any  limitation),  notwithstanding  the  said  act,  is  a  monopoly  against 
the  common  law,  and  against  the  end  and  scope  of  the  act  itself,  for  this  is  not  to 
maintain  and  increase  the  labours  of  the  poor  card-makers  within  the  realm,  at  whose 
petition  the  act  was  made,  but  utterly  to  take  away  and  destroy  their  trade  and 
labours,  and  that  without  any  reason  of  necessity  or  inconveniency  in  respect  of 
person,  place,  or  time,  and  eo  potius,  because  it  was  granted  in  reversion  for  years,  as 
hath  been  said,  but  only  for  the  benefit  of  a  private  man,  his  executors,  and  adminis- 
trators for  his  particular  commodity,  and  in  prejudice  of  the  commonwealth.  It  was 
held  upon  this  statute  that  it  did  not  extend  to  every  trade,  but  only  such  as  required 
art  and  skill,  and  therefore  not  to  a  hemp-dresser  (1  Cro.,  2  Bulstr.,  188),  nor  a  pepper- 
monger  (1  Roll.,  10),  or  a  gardener,  nor  a  baker  or  brewer,  nor,  it  should  seem,  a 
fruiterer  (The  King  v.  Plume,  1  Vent.,  326).  But  a  barber,  upholsterer,  and  coach- 
maker  were  held  to  be  within  the  act  (Ibid.,  1  Vent.,  346).  It  was  doubtful  whether 
a  grocer's  trade  was  within  the  act  (Anon.,  1  Vent.,  142).  It  was  held  also  that  to 
keep  a  shop  in  a  country  village  was  not  within  the  statute,  and  it  was  very  inconvenient 
that  the  inhabitants  must  go  to  some  great  town  upon  every  occasion  (Anon.,  1  Vent., 
51) ;  and  indictments  for  the  offence  were  quashed  or  held  bad  on  the  most  trifling 
exceptions  (Ibid.),  so  it  soon  became  obsolete.  It  was  a  question,  after  these  statutes, 
whether  a  new  corporation,  without  a  special  prescription,  could  make  a  law  to  exclude 
all  persons  to  use  an  art  or  trade  in  their  town,  whereunto  they  were  not  apprentices 
within  the  town,  though  they  served  their  apprentice-bonds  to  it  elsewhere  (Norns  v. 
Staps,  Hobart's  Rips.,  10),  wherein  it  was  said  by  Hobart,  C.J.,  the  question  was  be- 
tween the  particular  privileges  of  forms  and  the  general  liberties  of  the  people.  It 
was  said  by  the  same  learned  judge,  that  up  to  that  time  it  had  never  been  so  decided, 
and  that  the  law,  as  it  then  stood,  forbade  no  man  to  exercise  a  trade  even  publicly, 
that  had  been  an  apprentice  to  it  (Case  of  the  Tailors  of  Ipswich,  11  Coke's  Reps.,  53). 
"  The  simple  incorporation  of  a  town  doth  not  draw  by  consequence  a  peculiar  trad- 
ing to  that  town,  with  an  exclusion  of  foreigners,  for  it  must  be  a  special  law  or 
ordinance  that  muBt  work  that  effect"  (Hobart,  CJ.,  Norrk  v.  Staps,  Hobart' s  Reps., 
211).  And  that  learned  judge  evidently  held  it  doubtful  whether  even  a  bye-law  to 
that  effect  approved  by  the  chancellor,  unler  the  act  19  Henry  VII.,  would  be  valid. 
It  is  conceived  that  it  would  be  clearly  invalid  as  a  restraint  of  trade  (11  Coke's  Reps.,  84). 

1  Bepealed  by  stat.  5  and  6  "William  and  Mary,  c.  9. 
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cause  of  complaint  against  each  other,  they  shall  repair  to  a  justice, 
or  mayor,  or  chief  officer,  who  shall  determine  it  (a) ;  and  if  the 
master  will  not  agree,  and  compound  the  matter,  he  shall  be  bound 
in  a  bond  to  appear  at  the  next  sessions  for  the  county,  city,  town 
corporate,  or  market-town ;  when,  upon  hearing  the  matter,  the 
justices,  or  four  of  them  at  the  least,  or  the  mayor,  or  other  head 
officer,  with  the  assent  of  three  other  of  his  brethren,  or  men  of 
best  reputation  within  the  said  city,  town  corporate,  or  market- 
town,  if  they  think  meet  to  discharge  the  apprentice,  shall  have 
power,  in  writing  under  their  hands  and  seals,  to  pronounce  and 
declare  that  they  have  discharged  the  said  apprentice  of  his  appren- 
ticehood,  and  the  cause  thereof.  But  if  the  default  shall  be  found 
in  the  apprentice,  then  the  justices,  or  mayor,  or  chief  officer,  with 
the  assistance  aforesaid,  may  cause  due  correction  and  punishment 
to  be  administered  to  him. 

None  but  those  under  twenty-one  years  are  to  be  bound  appren- 
tice ;  and  all  indentures,  covenants,  and  bargains  for  taking  or 
keeping  an  apprentice,  otherwise  than  is  limited  by  this  statute,  is 

The  common  law  did  not  forbid  any  man  to  exercise  any  trade,  whether  he  were  or 
were  not  trained  in  it,  or  to  exercise  more  trades  than  one.  But  if  any  man  profess- 
ing a  public  trade,  would  perform  it  falsely  or  insufficiently,  he  was  answerable,  i.e., 
to  action  at  the  suit  of  the  party  injured  (Robart,  C.J.,  Norris  v.  Staps,  Hobart's  Reps., 
211).  And  the  law,  even  under  these  statutes,  did  not  forbid  any  man  to  use  any 
trade  privately,  as  to  be  a  tailor  in  any  house,  or  the  like,  for  that  is  not  a  trade,  but 
a  service,  that  was  at  the  employer's  peril,  whether  it  were  well  or  ill  done  (Hid.) 
And  further,  the  law  under  these  statutes  was  never  held  to  exclude  a  man  to  exercise 
a  trade  publicly  that  had  been  an  apprentice  to  it  anywhere  (Case  of  the  Tailors  of 
Ipswich,  11  Coke's  Reps.,  53).  The  object  of  these  statutes  as  to  apprentices  was  no 
doubt  to  secure  that  men  did  not  practice  trades  in  which  they  were  unskilled,  and 
that  was  a  highly  salutary  object,  preserved  in  all  the  professions,  and  carried  out  by 
force  of  law.  There  does  not  appear  any  objection  to  such  legislation  in  point  of 
principle.     But  these  statutes  have  long  been  disused. 

(a)  The  20  George  II.,  u.  19,  and  31  George  II.,  c.  11,  enacts  that  all  complaints, 
differences,  and  disputes,  which  shall  happen  between  masters  and  servants  in 
husbandry,  or  between  masters  and  artificers,  handicraftsmen,  miners,  colliers,  keel- 
men,  pitmen,  glassmen,  potters,  and  other  labourers,  employed  for  any  certain  time, 
or  in  any  other  manner,  shall  be  heard  and  determined  by  one  or  more  justices  of 
the  peace  of  the  place  where  the  master  shall  inhabit,  who  are  empowered  to  examine 
the  parties  upon  oath,  and  to  make  such  order  for  the  payment  of  wages  to  the  servant 
or  labourer  as  to  them  shall  seem  just,  not  exceeding  £10  as  to  servants,  and  £5  as  to 
labourers.  And  the  justices  upon  complaint  or  oath  of  any  master,  touching  any 
misconduct,  or  miscarriage,  or  ill-behaviour  in  such  servant's  employment  may  hear 
and  determine  the  same,  and  punish  the  offender  by  commitment  to  the  house  of  cor- 
rection. And  4  George  IV.,  c.  34,  authorised  the  justices  in  such  cases  to  direct 
payment  of  the  wages  within  any  time.  The  stat.  20  George  II.,  c.  19,  giving  to 
magistrates  jurisdiction  to  determine  differences  between  masters  and  servants  in 
husbandry,  artificers,  handicraftsmen,  miners,  trotters,  &c,  "and  other  labourers," 
employed  for  any  certain  time,  "  or  in  any  other  manner,"  respecting  wages  within 
certain  sums,  extended  to  labourers  of  all  descriptions,  and  not  merely  in  the  parti- 
cular trades  or  businesses  there  enumerated  (Lowther  v.  Radnor  (Marl),  8  East,  113). 
These  statutes,  however,  except  so  far  as  they  are  connected  with  the  excise,  have 
gone  into  disuse,  and  are  said  to  interfere  with  the  freedom  of  trade ;  but  as  no 
similar  objection  is  allowed  to  be  valid  as  to  the  excise  acts,  it  appears  to  be  implied 
that  freedom  of  trade  may  be  interfered  with  for  purposes  of  taxation,  but  not  for 
purposes  of  protection.  In  other  words,  that  freedom  of  trade  implies  freedom  to 
cheat,  and  to  impose  upon  the  public  by  false  wares  or  adulterated  articles.  It  is 
conceived,  on  the  contrary,  that  these  statutes  were  founded  upon  the  true  principle 
as  to  freedom  of  trade,  and  that  the  objection  is  illusorv. 
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void  ;  and  every  person  so  retaining  an  apprentice  shall  forfeit  £10. 
And  to  remove  a  doubt  whether  such  indenture,  executed  by  an 
apprentice  under  age,  was  good  anywhere  but  in  the  city  of  London, 
they  are  declared  legal  and  valid. 

This  is  the  substance  of  this  statute ;  which  though  wholly  in  force, 
and  parts  of  it  completely  observed  at  this  day,  is  in  many  of  its  direc- 
tions entirely  disregarded  (a).  The  alterations  of  times,  which 
rendered  the  old  statutes  of  labourers  useless  and  inconvenient,  have 
brought  this  a  good  deal  into  the  same  predicament;  many  of  the  re- 
quisites of  this  act  become  unnecessary  and  absurd  in  the  present  state 
or  things,  which  no  doubt  at  the  time  were  founded  in  good  policy. 
•  We  shall  next  consider  the  stat.  39  Elizabeth,  c.  4,  concerning 
vagabonds;  but  before  that  we  shall  pursue  the  method 
vagran  s.  ^g^g^  jQ  ^  gUDject  we  have  just  dismissed,  and  take 
a  cursory  view  of  former  laws  concerning  vagabonds  and  rogues. 

There  is  a  chapter  in  the  Statute  of  Labourers,  23  Edward  III., 
that  may  be  considered  as  the  first  law  against  vagabonds.  It  is 
there  said1  that  "  because  many  valiant  beggars,  as  long  as  they 
can  live  of  begging,  refuse  to  work,  giving  themselves  to  idleness, 
and  vice,  and  sometimes  to  theft,  and  other  abominations,"  it 
should  be  anacted,  that  none,  under  pain  of  imprisonment,  should 
give  anything  to  such,  which  may  labour,  so  that  they  may  thereby 
be  compelled  to  labour  for  their  living.  By  stat.  12  Eichard  II., 
c.  7,  every  person  that  goeth  begging,  and  is  able  to  serve  or  labour, 
shall  be  treated  as  one  that  goeth  out  of  the  hundred  without  a 
testimonial,  which  punishment  has  been  mentioned  where  we  spoke 
of  labourers.  After  these  there  was  no  statute  on  this  subject  till 
11  Henry  VII.,  c.  2,  when  it  was  directed  that  vagabonds,  idle 
and  suspected  persons,  should  be  set  in  the  stocks  three  days  and 
three  nights,  be  sustained  only  on  bread  and  water,  and  then 
put  out  of  the  town,  with  a  forfeiture  of  one  shilling  on  those 
who  give  them  more.  Vagabonds  were  punished  by  stat.  19  Henry 
VII.,  c.  12.  By  stat.  22  Henry  VIII.,  c.  12,  a  vagabond  taken 
begging  was  to  be  whipped,  and  then  sworn  to  return  to  the  place 
where  he  was  born  or  last  dwelt,  by  the  space  of  three  years,  and 
there  to  put  himself  to  labour.     Again,  by  stat.  27  Henry  VIII. , 

(a)  So  of  a  long  series  of  similar  statutes.  Thus  searchers  of  leather  (appointed 
under  stat.  1  James  I.,  c.  22)  were^authorised  to  seize  leather  insufficiently  dried,  in 
order  to  carry  it  before  other  officers  called  triers.  This  statute  was  carried  out  by 
others  (13  and  14  Chas.  II,  c.  7, 1  Will,  and  Mary,  c.  33).  So  by  39  Elizabeth,  c.  20, 
searchers  of  cloth  could  seize  engines  used  to  treat  cloths  unfairly,  and  similar 
statutes  were  passed  in  the  reigns  of  Anne  and  George  I.  (10  Anne,  c.  16,  1  Geo.  I., 
u.  17).  So  as  to  harness,  &c.  (1  James  I.,  c.  22).  The  principle  of  searching  places 
where  carried  on,  was  applied  to  brewers,  &c,  under  the  excise  laws  (15  Chas.  II.,  c.  11). 
But  the  scope  of  the  above-mentioned  acts  was  protection  of  the  public  from  impro- 
per commodities.  These  statutes  were  some  of  them  enforced  in  our  own  time 
(Warne  v.  Wosley,  6,  T.  R.,  444).  Thus,  if  a  person  carrying  on  within  a  borough 
one  of  the  trades  mentioned  in  the  statute  of  science,  viz.,  that  of  a  cutter  and 
worker  of  leather,  exposed  to  sale  shoes  manufactured  without  the  borough,  and 
purchased  by  him  ready  made,  the  searchers  might  seize  them,  if  made  of  leather 
insufficiently  tanned  (Hodgson  v.  Rickard,  2  N.  R.,  389). 

1  Cap.  r. 
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c  25,  all  governors  of  shires,  cities,  towns,  hundreds,  hamlets,  and 
parishes,  were  to  compel  every  sturdy  vagabond  to  be  kept  in  con- 
tinual labour.  And  further,  a  valiant  beggar,  or  sturdy  vagabond, 
was  at  the  first  time  to  be  whipped,  and  sent  to  the  place  where  he 
was  born,  or  last  dwelt,  by  the  space  of  three  years,  there  to  get 
his  living :  and  if  he  continued  his  roguish  life,  he  was  to  have  the 
upper  part  of  the  gristle  of  his  right  ear  cut  off ;  and  if  after  that 
he  was  taken  wandering  in  idleness,  or  did  not  apply  to  his  labour, 
or  was  not  in  service  with  any  body,  he  was  to  be  adjudged  and 
executed  as  a  felon. 

The  next  statute  was,  perhaps,  still  more  severe :  this  was  stat. 
1  Edward  VI,  c.  3,  which  repealed  all  former  laws  of  this  kind ; 
and  reciting,  that  the  multitude  of  people  given  to  idleness  and 
vagabondry  was  more  in  number  (as  it  may  appear)  in  this  realm 
than  in  any  other  region,  enacted  such  severe  punishments  for  this 
offence,  as,  it  was  thought,  would  surely  suppress  it  in  future.  By 
this  act  any  runagate  servant,  or  any  other  that  lived  idly  and 
loiteringly,  by  the  space  of  three  days,  being  brought  before  two 
justices,  was  to  be  marked  with  a  hot  iron  on  the  breast,  with  the 
mark  of  V.,  and  should  be  adjudged  a  slave  for  two  years  to  the 
person  who  brought  him,  to  be  fed  on  bread,  water,  and  small 
drink,  and  refuse  meat ;  and  to  be  made  work  by  beating,  chain- 
ing, or  otherwise,  be  the  work  or  labour  never  so  vile.  If  such 
slave  absented  himself  for  fourteen  days  during  that  term,  he  was 
to  be  marked  on  the  forehead  or  ball  of  the  cheek  with  a  hot  iron, 
with  the  sign  of  an  S.,  and  further  to  be  adjudged  a  slave  for  ever  ; 
and  if  he  run  away  a  second  time,  to  be  adjudged  a  felon. 

But  as  much  of  this  statute  as  made  vagabonds  slaves  was  soon 
repealed  by  stat.  3  and  4  Edward  VI.,  c.  16,  and  stat.  22  Henry 
VIII.,  c.  12,  was  revived,  all  others  still  continuing  repealed.  It 
was  moreover  provided,  that  labourers  in  husbandry  that  were  idle 
and  loitered  when  reasonable  wages  were  offered  them,  should  be 
punished  as  vagabonds :  which  stat.  22  Henry  VIII.,  c.  12,  and  3 
and  4  Edward  VI.,  c.  16,  were  confirmed  by  stat.  5  and  6  Edward 
VI.,  c.  2,  and  afterwards  by  stat.  5  Elizabeth,  c.  3. 

But  all  these  three  first  statutes  were  repealed  by  stat.  14  Eliza- 
beth, c.  5  ;  and  by  the  same  act  it  was  ordained,  that  a  vagabond 
above  the  age  of  fourteen  should  be  adjudged  to  be  grievously 
whipped,  and  burnt  through  the  gristle  of  the  right  ear  with  a  hot 
iron  of  the  compass  of  an  inch,  unless  some  creditable  person  would 
take  him  into  his  service  for  a  year.  And  if  being  of  the  age  of 
eighteen,  he  did  after  fall  into  a  roguish  life,  he  was  to  suffer  death 
as  a  felon,  unless  some  creditable  person  would  take  him  into  his 
service  for  two  years.  By  stat.  18  Elizabeth,  c.  3,  a  rogue  was  to 
be  conveyed  from  constable  to  constable  till  he  came  to  the  gaol. 
Which  two  statutes  were  repealed  by  stat.  35  Elizabeth,  c.  5,  s.  24, 
after  which  there  was  no  act  in  force  against  these  offenders  till 
stat.  39  Elizabeth,  c.  4,  was  made.     This  act  repeals  all  statutes 
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concerning  punishment  of  vagabonds,  and  the  erection  and  main- 
tenance of  houses  of  correction,  and  enacts,  that  the  justices  in 
quarter-sessions  shall  set  down  order  for  erecting  one  or  more  houses 
of  correction  within  their  county  or  city ;  who  are  also  to  make 
orders  for  raising  money  to  build  and  maintain  such  houses,  and 
for  governing  the  same,  and  punishing  offenders  committed  thither. 

Expecting  the  description  and  character  of  persons  who  are  to 
be  considered  as  the  object  of  this  act,  they  are  thus  set  forth  by 
this  statute :  All  persons  calling  themselves  scholars,  going  about 
begging ;  all  seafaring  men,  pretending  losses  of  their  ships,  or 
goods  on  the  sea,  going  about  begging ;  all  idle  persons  going  about 
the  country,  either  begging  or  using  any  subtle  craft,  or  unlawful 
games  and  plays,  or  feigning  themselves  to  have  knowledge  _  in 
physiognomy,  palmistry,  or  other  like  crafty  science,  or  pretending 
that  they  can  tell  destinies,  fortunes,  or  such  other  fantastical 
imaginations ;  all  persons  that  are  or  utter  themselves  to  be  proc- 
tors, procurers,  patent-gatherers,  or  collectors  for  gaols,  prisons, 
or  hospitals ;  all  fencers,  bearwards,  common  players  of  interludes 
and  ministrels,  wandering  abroad,  other  than  players  of  inter- 
ludes belonging  to  any  baron  of  the  realm,  or  any  other  honour- 
able personage  of  greater  degree,  to  be  authorised  to  play  under 
the  hand  and  seal  of  arms  of  such  baron  or  personage ;  all 
jugglers,  tinkers,  pedlers,  and  petty  chapmen  wandering  abroad ; 
.  all  wandering  persons  and  common  labourers,  being  persons  able 
in  body,  using  loitering,  and  refusing  to  work  for  such  reasonable 
wages  as  are  taxed  or  commonly  given,  not  having  whereof  other- 
wise to  maintain  themselves ;  all  persons  delivered  out  of  gaol,  who 
beg  for  their  fees,  or  otherwise  travel  begging ;  all  persons  who 
shall  wander  abroad  begging,  pretending  losses  by  fire  or  otherwise; 
and  all  such  persons  not  being  felons,1  wandering  and  pretending 
themselves  to  be  Egyptians,  or  wandering  in  the  habit,  form,  or 
attire  of  counterfeiting  Egyptians  ;  all  the  above-mentioned  persons 
are  to  be  deemed  rogues,  vagabonds,  and  sturdy  beggars. 

Any  such  person  taken  vagrant  shall,  by  the  appointment  of  any 
justice,  constable,  headborough,  or  tythingman  (the  ty thing  man 
or  headborough  being  assisted  therein  with  the  advice  of  the 
minister  and  another  of  the  parish),  be  stripped  naked  from  the 
middle  upwards,  and  be  openly  whipped  till  he  is  bloody,  and  shall 
then  be  sent  from  parish  to  parish  by  the  officers  of  the  same,  till 
he  come  to  the  parish  where  he  was  born ;  if  that  is  not  known,  to 
the  parish  where  he  dwelt  for  a  year  last  before  his  punishment ; 
and  if  that  is  not  known,  to  that  parish  where  he  last  passed  without 
punishment.  He  is  to  have  a  testimonial  of  the  day  and  place  of 
his  punishment,  and  of  the  place  whereunto  he  is  to  go,  and  by 
what  time  he  is  limited  to  pass  thither  ;  and  in  whatever  place  he 
shall  be  found  loitering  and  making  default  he  shall  be  whipped ; 
and  so  on,  till  he  repairs  to  the  appointed  place.    And  the  vagrant 

1  Namely,  according  to  a  late  act,  5  Eliz.,  c.  20. 
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so  -whipped,  and  neither  the  place  of  his  hirth  or  abode  for  a  year 
being  known,  shall,  by  the  officers  of  the  village  where  he  last  passed 
through  without  punishment,  be  conveyed  to  the  house  of  correc- 
tion, or  to  the  common  gaol  of  the  county  or  place,  there  to  be 
employed  in  work  till  placed  in  some  service,  and  so  to  continue  for 
a  year. 

If  any  of  such  rogues  shall  appear  to  be  dangerous  to  the  inferior 
sort  of  people,  or  not  likely  to  be  reformed,  two  justices  may  com- 
mit him  to  the  house  of  correction  or  gaol  till  next  quarter-sessions, 
and  then,  if  thought  fit,  he  may  by  the  justices  there  be  banished 
out  of  the  realm,  to  such  place  as  shall  be  appointed  by  the  Privy 
Council,  or  by  six  or  more  of  them,  whereof  the  chancellor  or  lord 
treasurer  to  be  one  ;  or  otherwise  perpetually  to  the  galleys  of  this 
realm.  And  any  banished  rogue  returning,  shall  be  deemed  a 
felon.  There  are  penalties  on  the  constable  and  tythingman 
neglecting  their  duty,  on  those  who  obstruct  the  execution  of  the 
act,  and  on  those  who  bring  in  by  sea  any  vagrants  from  Ireland, 
Scotland,  and  the  Isle  of  Man. 

There  are  two  sorts  of  travellers  excepted,  who  might  otherwise 
come  within  the  penalties  of  this  act ;  the  first  are  persons  diseased 
and  poor,  going  to  the  baths  of  Buxton  and  Bath,  being  licensed  by 
two  justices  of  the  place  where  they  dwelt.  These  persons,  having 
wherewith  to  provide  themselves,  and  not  begging,  are  protected 
in  going,  returning,  and  their  residence  there,  if  they  observe  the 
limits  of  time  and  place  prescribed  by  the  licence. 

The  other  are  seafaring  men  suffering  shipwreck,  and  not  having 
wherewith  to  relieve  themselves  in  their  travelling  homeward. 
Such  a  person,  having  a  testimonial  from  one  justice  of  or  near  the 
place  where  he  landed,  testifying  the  place  whence  he  came,  the 
place  of  his  birth,  whither  he  goes,  and  limiting  the  time  for  his 
passing,  may  ask  and  receive  relief,  so  long  as  he  goes  directly  on, 
and  observes  the  time  fixed  in  his  testimonial.  This  act  continued 
in  force  for  some  years,1  and  when  repealed,2  served  as  a  foundation 
and  model  for  future  acts. 

The  next  consideration  regards  such  poor  persons  as  do  not  come 
within  the  above  character,  but  are  impotent,  and  un- 
able  to  maintain  themselves.  The  number  of  poor  of  e  p°° 
the  former  description,  as  well  as  of  this,  had  very  visibly  increased, 
or  at  least  the  burden  of  them  had  been  more  felt,  since  the  dis- 
solution of  the  religious  houses.  These,  from  the  nature  of  their 
institution,  were  under  an  obligation  to  make  some  provision  for 
the  poor,  and  they  were  particularly  bound  to  this  duty,  in  virtue 
of  the  revenues  they  derived  from  impropriations.  In  the  early 
times  of  our  ecclesiastical  establishment,  the  bishop  used  to  allot  a 
certain  portion  of  tithes  for  the  maintenance  of  the  poor  ;  and  in 
later  times  the  incumbent  of  a  parish  church  was  to  assign  a  third 
of  his  annual  income  for  maintenance  of  the  poor  and  support  of 

l  Altered  by  1  James,  o.  7  and  25.  2  Repealed  by  12  Anne,  stat.  2,  o.  23. 
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hospitality.1  This  was  secured  by  a  legislative  sanction  ;  for  stat. 
12  Richard  II.,  c.  6,  requires  that  in  every  licence  of  impropriation 
of  any  parish  church  to  be  made  in  the  Chancery,  it  should  be 
expressed  that  the  diocesan  shall  ordain,  according  to  the  value  of 
such  church,  a  convenient  sum  of  money,  to  be  paid  and  distributed 
yearly,  of  the  fruits  and  profits  thereof  to  the  poor.  This  relief 
seems  to  have  been  designed  for  poor  in  general,  without  any  dis- 
tinction in  the  objects. 

However,  this  was  not  all  the  reliance  the  poor  had  for  support ; 
occasional  provisions  were  made  by  the  legislature  for  this  purpose, 
which,  however,  afforded  relief  only  to  such  as  more  particularly 
stood  in  need  of  it,  the  impotent  and  sick.  A  view  of  the  statutes 
made  on  this  head  will  show  as  well  the  progress  made  towards  a 
compulsory  method  of  raising  a  regular  maintenance,  as  the  local 
title  by  which  poor  persons  might  claim  this  support,  which  has 
since  been  called  a  settlement. 

The  first  of  these  statutes  is  12  Richard  II.,  c.  7,  which  ordained 
that  beggars,  impotent  to  serve,  should  abide  in  the  cities  and 
towns  where  they  were  dwelling  at  the  time  of  the  proclamation  of 
that  statute ;  and  if  the  people  of  such  places  would  not  or  could 
not  maintain  them,  then  they  were  to  go  to  other  towns  within  the 
hundred,  or  to  the  towns  where  they  were  born,  within  forty  days 
after  the  proclamation  made,  and  there  to  abide  during  their  lives. 
By  stat.  11  Henry  VII.,  c.  2,  every  beggar  not  able  to  work  was 
to  resort  to  the  hundred  where  he  last  dwelt,  is  best  known,  or 
was  born,  and  there  remain,  upon  pain  of  being  put  in  the  stocks 
three  days  and  three  nights,  fed  on  bread  and  water,  and  put  out 
of  the  town  as  a  vagabond.  Next  follows  stat.  19  Henry  VII.,  c. 
12,  and  stat.  22  Henry  VIII.,  c.  12.  By  the  former  the  poor  were 
restrained  from  begging  at  large,  and  were  confined  to  beg  within 
certain  districts.  By  the  latter,  the  several  hundreds,  towns  cor- 
porate, parishes,  hamlets,  or  other  like  divisions,  were  required  to 
sustain  the  impotent  poor  with  such  charitable  and  voluntary  alms 
as  that  none  of  them  might  be  compelled  of  necessity  to  go  openly 
in  begging.  By  stat.  27  Henry  VIII.,  c.  25,  the  churchwardens, 
or  other  substantial  inhabitants,  were  to  make  collections  for  them 
with  boxes,  on  Sundays  and  otherwise,  by  their  discretions ;  and 
the  minister  was  to  take  all  opportunities  to  exhort  and  stir  up  the 
people  to  be  liberal  and  bountiful. 

Next  to  these  is  stat.  1  Edward  VI.,  c.  3,  which  directed  that 
houses  should  be  provided  for  the  poor  by  the  devotion  of  good 
people,  and  materials  be  provided  to  set  them  on  such  work  as  they 
were  able  to  perform  ;  and  the  ministers  of  the  gospel,  every  Sun- 
day, were  specially  to  exhort  the  parishioners  to  a  liberal  contribu- 
tion. Again,  by  stat.  5  and  6  Edward  VI.,  c.  2,  the  collectors 
for  the  poor  on  a  certain  Sunday,  immediately  after  divine  service, 
were  to  take  down  in  writing  what  every  person  was  willing  to  give 
weekly  for  the  ensuing  year.    And  if  any  should  be  obstinate,  and 

1  Ken.  Imp.,  14,  15. 
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refuse  to  give,  the  minister  was  gently  to  exhort  him.  If  still  he 
refused,  the  minister  was  to  certify  such  refusal  to  the  bishop  of 
the  diocese,  and  the  bishop  was  to  exhort  him  in  the  same  manner; 
and  if  he  still  stood  out,  the  bishop  was  to  certify  the  same  to  the 
iustices  in  sessions,  and  bind  him  over  to  appear  there. 

At  length,  stat.  5  Elizabeth,  c.  3,  ordained  that  the  poor  and  im- 
potent persons  of  every  parish  should  be  relieved  of  that  which 
every  one  of  their  charity  would  give  weekly ;  and  the  same  relief 
was  to  be  gathered  in  every  parish  by  collectors  assigned,  and 
weekly  distributed  to  the  poor,  for  none  of  them  were  openly  to  go 
or  sit  begging.  And  if  any  parishioner  should^  obstinately  refuse 
to  pay  reasonably  towards  the  relief  of  the  poor,  or  discourage 
others,  then  the  justices  of  peace  at  the  quarter-sessions  might  tax 
him  to  a  reasonable  weekly  sum,  which,  if  he  refused  to  pay,  they 
might  commit  him  to  prison.  And  if  any  parish  had  in  it  more 
impotent  poor  persons  than  they  were  able  to  relieve,  the  justices 
might  license  as  many  of  them  as  they  thought  proper  to  beg  in 
one  or  more  hundreds  of  the  same  county.  And  poor  persons 
begging  in  any  other  place  than  where  they  were  licensed  were  to 
be  punished  as  vagabonds.  This  led  to  the  taxation  of  every 
parishioner,  by  stat.  14  Elizabeth,  c.  5.  Then  came  stat.  18  Eliza- 
beth, c.  3,  which  directs  a  stock  to  be  provided  to  set  the  poor  on 
work  in  every  city  and  town  corporate ;  for  which  purpose,  and 
maintaining  house  of  correction,  lands  in  socage  may  be  given  for 
twenty  years.  This  led  to  the  more  complete  establishment  made 
by  stat.  39  Elizabeth,  c.  3  (a),  which  last  act  was  suffered  to  expire, 
and  leave  room  for  the  legislature  to  renew  its  endeavours  to  put 
the  relief  of  the  poor  upon  a  permanent  foundation  in  some  new 
law.  This  they  did  in  stat.  43  Elizabeth,  c.  2,  which  was  an  im- 
provement and  enlargement  of  stat.  39  Elizabeth,  c.  3 ;  this  tem- 
porary statute  may  therefore  be  passed  over  without  any  remark 
upon  it,  while  we  examine  the  contents  of  the  stat.  43  Elizabeth, 
c.  2,  which  has  been  in  force  ever  since. 

This  act  directs  that  the  churchwardens,  and  four,  three,  or  two 
substantial  householders,  as  shall  be  thought  meet,  according  to 
the  size  of  the  parish,  to  be  nominated  yearly  in  Easter  week,  or 
within  one  month  after  Easter,  under  the  hand  and  seal  of  two  or 
more  justices  dwelling  in  or  near  the  parish,  shall  be  overseers 

(a)  By  the  39  Elizabeth,  vagrants  might  be  removed  to  the  places  of  their  birth. 
Under  this  it  was  held  that  if  a  man  were  settled,  and  became  a  vagrant,  he  did  not 
thereby  lose  his  settlement ;  for  if  he  were  found  a  vagrant  within  39  Elizabeth,  c. 
24,  he  might  be  sent  to  the  place  of  his  birth  ;  but  then,  by  43  Elizabeth,  c.  ii.,  he 
might  be  sent  from  thence,  as  a  poor  person,  to  the  place  of  his  last  legal  settlement ; 
for  his  being  sent  to  the  place  of  his  birth  satisfied  the  statute  of  39  Elizabeth,  and 
so  both  statutes  were  satisfied  (Anon.,  2  Salic.,  526).  From  this  it  would  seem  that 
under  39  and  43  Elizabeth  parties  might  be  removed.  The  statute  14  Charles  II. 
provided  that  within  forty  days'  residence  a  person  might  be  removed,  but  by  implica- 
tion not  afterwards ;  and  under  that  act  the  justices  might  make  orders  of  removal 
(1  Salk.,  406  ;  2  Salh.,  417)  ;  under  that  act  in  effect  a  person  gained  a  settlement, 
as  it  was  called,  by  forty  days'  residence ;  and  the  3  and  4  William  III.,  c.  xi.,  and 
8  and  9  William  III.,  c.  xxx,  turned  the  forty  days'  service  into  a  year  (2  Salk.,  534). 
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of  the  poor  of  the  parish.  And  they,  or  the  greater  part  of  them, 
shall  take  order  from  time  to  time,  with  the  consent  of  two  or 
more  justices,  for  setting  to  work  the  children  of  all  such  parents, 
who  shall  not  be  thought  by  the  said  churchwardens  and  overseers, 
or  the  greater  part  of  them,  able  to  keep  and  maintain  them,  and 
also  for  setting  to  work  all  persons,  married  or  unmarried,  having 
no  means  to  maintain  them,  and  using  no  trade  of  life  to  get  their 
living.  For  which  end  they  are  to  raise  weekly,  or  otherwise  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes  impropriate,  propriation  of  tithes, 
coal-mines,  or  saleable  underwood  in  the  parish,  in  such  competent 
sum  as  they  shall  think  fit),  a  convenient  stock  of  flax,  hemp, 
wool,  thread,  iron,  and  other  necessary  ware  and  stuff,  to  set  the 
poor  on  work ;  and  also  competent  sums  of  money  towards  the 
necessary  relief  of  the  lame,  impotent,  old,  blind,  and  such  other 
among  them  being  poor  and  not  able  to  work ;  and  also  for  putting 
out  of  such  children  apprentice,  to  be  gathered  out  of  the  same 
parish,  according  to  its  ability,  and  to  execute  and  dispose  every- 
thing respecting  the  said  stock  and  poor  (a). 

These  churchwardens  and  overseers  are  to  meet  at  least  once  a 
month  in  the  parish  church  on  Sunday  afternoon,  after  divine  ser- 
vice, there  to  consult  what  course  or  order  they  are  to  make  respect- 
ing the  discharge  of  this  trust.  They  are,  within  four  days  after 
the  end  of  the  year,  and  after  other  overseers  appointed,  to  make 
to  such  two  justices  a  true  account  of  all  sums  raised,  expended, 
and  in  hand,  and  also  of  the  stock,  and  deliver  what  is  in  hand  to 
the  new  overseers. 

If  the  two  justices  perceive  that  the  inhabitants  of  any  parish 
are  not  able  to  levy  among  themselves  sufficient  sums  of  money, 
they  may  tax,  rate,  and  assess  any  other  of  other  parishes,  or  out 
of  any  parish  within  the  same  hundred,  as  they  think  fit.  If  they 
think  the  hundred  not  able,  then  the  justices  in  quarter -sessions 
shall  rate  and  assess  any  other  of  other  parishes,  or  out  of  any 
parish  within  the  county. 

The  overseers  are  to  levy  all  such  sums  assessed  by  distress  and 
sale  of  the  offender's  goods,  under  warrant  from  two  justices,  if 
any  refuse  to  contribute ;  and  in  default  of  distress,  two  justices 
may  commit  him  to  the  county  gaol  until  payment,  as  they  may 
such  who  refuse  to  work,  and  the  overseers  who  refuse  to  account. 
The  overseers  may,  by  the  assent  of  two  justices,  bind  such  chil- 
dren as  above-mentioned  to  be  apprentices :  till  twenty-four  years 

(a)  Uponthis  it  was  held,  in  the  next  reign,  that  only  the  occupiers  of  land  in,  and 
inhabitants  of,  the  parish  ought  to  be  taxed,  haying  regard  only  to  the  estates, 
real  or  personal,  which  they  held  there,  and  not  elsewhere  ;  and  lessors  were  not  to 
be  taxed,  for  their  rents,  if  they  were  not  inhabitants  there,  and  their  rents  arose 
not  there.  This  was  held  by  all  the  judges  of  England.  The  reason  given  was,  that 
the  inhabitants  only,  i.e.,  the  parishioners,  were  to  be  taxed  by  the  statute,  not  the 
lessors  having  lands  elsewhere.  The  parishioners,  it  was  said,  could  not  by  intend- 
ment of  law  have  knowledge  of  estates  in  other  parishes  (Jenkins,  327  ;  Offrev's  Case, 
3  Coke,  64). 
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of  age,  if  a  man  child ;  and  if  a  woman  till  twenty-one,  or  mar- 
riage. The  overseers,  under  an  order  of  quarter-sessions,  may 
agree  for  building  convenient  houses  on  wastes  or  commons  at  the 
expense  of  the  parish,  hundred,  or  county. 

To  prevent  parishes  being  burthened  with  unnecessary  charges 
of  the  poor,  it  is  provided,  that  the  father  and  grandfather,  mother 
and  grandmother,  and  the  children  of  every  poor,  old,  blind,  lame, 
and  impotent  person,  or  other  poor  person,  not  able  to  work, 
being  of  sufficient  ability,  shall  relieve  and  maintain,  at  their 
own  charges,  every  such  poor  person,  according  to  the  rate  at 
which  he  shall  be  assessed  by  the  justices  of  the  county  where  he 
lives  (a). 

These  are  the  principal  provisions  of  this  famous  statute  for  the 
relief  of  the  poor,  which  is  not  only  still  in  force,  but  in  daily 
use,  being  that  upon  which  every  parochial  establishment  for  this 
purpose  is  founded. 

While  these  schemes  were  forming  for  the  relief  of  the  poor  in 
general,  some  charitable  institutions  were  countenanced 
by  the  legislature,  which,  though  more  partial  and  con-       ospi  a  s' 
fined  in  their  views,  contributed  to  promote  the  end  at  that  time  so 

(a)  By  the  13  and  14  Charles  II,  e.  xii.,  it  was  enacted  that  persons  coming  to 
settle  in  a  parish,  and  renting  a  tenement  under  £10  a-year,  might  be  removed 
within  forty  days ;  but  it  was  provided  that  poor  persons  might  go  into  another 
parish  by  certificates ;  and  by  3  and  4  William  and  Mary,  c.  xi.,  it  was  provided 
that  persons  coming  into  a  parish,  executing  public  offices,  or  paying  towards  rates 
and  taxes ;  and  unmarried  servants,  hired  for  a  year,  or  persons  bound  apprentices  in 
a  parish,  should  be  deemed  to  have  acquired  settlements  there.  And  by  8  and  9 
William  III,  c.  30,  it  was  enacted  that  poor  persons  chargeable  might  be  removed 
into  other  parishes  by  certificates  from  the  churchwardens  and  overseers,  attested  by 
witnesses,  and  subscribed  by  justices,  owning  them  parishioners  at  the  place  whence 
they  remove,  and  promising  to  remove  them  when  chargeable.  And  by  9  and  10 
William  III.,  c.  11,  it  was  provided  that  persons  coming  into  any  parish  by  certificate 
should  not  obtain  a  settlement  there  without  taking  a  lease  of  a  tenement,  or  legally 
holding  and  executing  some  public  office.  This  legislation  was  confirmed  by  the 
act  12  Anne,  c.  18.  When  they  became  chargeable  (1  Stra.,  77 ;  2  Salic,  530)  a 
vagrant  could  be  sent  to  the  place  of  his  birth,  and  from  thence,  by  order,  to  the 
place  of  his  settlement  {Anon.,  2  Sail:.,  526).  It  was  enough  if  it  appeared  that  the 
person  was  likely  to  be  chargeable  (2  Stra.,  698  ;  1  Stra.,  142).  There  can  be  little 
doubt  that  these  pfovisions  were  imported  into  the  poor-law  from  the  old  statutes  as 
to  vagrants,  already  alluded  to,  and  these  again,  it  has  been  shown,  were  closely 
connected  with  the  state  of  villenage,  under  which  the  lord  could  seize  his  villein 
born  upon  his  estate  wherever  he  could  find  him,  and  forcibly  remove  him  to  his 
estate.  Thus  the  law  of  removal  may  be  said  to  have  been  derived,  though  indirectly, 
from  the  ancient  law  of  villenage.  The  statutes  as  to  vagrants  said  that  a  man,  if 
he  wandered  about  idle,  should  be  taken  back  to  the  place  of  his  birth,  and  that  prin- 
ciple was  adopted  into  the  poor-law.  Under  theBe  statutes,  justices  could  make  order 
of  removal  (1  Salk.,  406 ;  2  Salic.,  427) ;  and  whereas  by  the  13  Charles  II.  a  poor 
person  gained  a  settlement  by  forty  days'  residence,  under  the  acts  of  William  III.,  a 
living  for  a  year  was  required  (2  Salk.,  544.)  It  is  curious  to  observe  that  this  was 
the  period  of  residence  required  by  the  law  of  the  Conqueror  to  enfranchise  a  villein 
(vol.  i.,  c.  ii.)  An  apprentice,  however,  living  forty  days  in  a  place  after  being  bound, 
gained  a  settlement  (1  Stra.,  479 ;  1  Eliz.,  444 ;  1  Stra.,  265).  A  year's  living  and 
service  gave  a  settlement  (2  Stra.,  459),  or  service  for  a  year  under  a  living  for  a 
year,  if  approved  (2  Stra.,  950).  A  hired  servant  was  settled  where  the  service  was 
(2  Stra.,  794).  There  must  be  a  living  and  service  for  a  year  to  gain  a  settlement 
(1  WUs.,  307;  1  Stra.,  143  ;  2  Lard  Raym.  1511).  Subject  to  these  statutable  rights 
of  settlement,  poor  persons  were  liable  to  removal. 
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much  desired.  Of  this  kind  were  Christ's,  St  Bartholomew's,  St 
Thomas's,  and  Bridewell  Hospitals,  founded  by  Edward  VI.  To 
show  favour  to  donations  for  such  benevolent  purposes  as  these,  it 
was  enacted  by  stat.  14  Elizabeth,  c.  14,  that  all  gifts  by  will  or  other- 
wise to  hospitals  then  in  being  shall  be  good,  notwithstanding  any 
misnaming  of  the  corporation.  With  the  same  design  was  made 
stat.  18  Elizabeth,  c.  3,  which  allowed  lands  holden  in  socage  to 
be  given  during  twenty  years  for  the  maintenance  of  houses  of 
correction,  and  stocks  for  the  poor.  But  this  law  not  having  all 
the  good  effect  expected  from  it,  principally  because  the  charges 
of  incorporation  lay  heavy  upon  the  founders,  and  swallowed  up 
much  of  the  intended  donation,  it  was  therefore  enacted  by  stat. 
39  Elizabeth,  c.  5,  that  all  persons  seised  in  fee-simple  should  have 
power  during  the  twenty  years  next  ensuing,  by  deed  enrolled  in 
the  Court  of  Chancery,  to  erect,  found,  and  establish  any  hospitals, 
maisons  de  Dieu,  abiding-places,  or  houses  of  correction,  at  his 
will  and  pleasure,  as  well  for  the  relief  of  the  maimed,  poor,  needy, 
or  impotent,  as  to  set  the  poor  to  work.  And  that  such  hospitals 
or  houses  should  be  incorporated,  and  have  succession  for  ever  of 
such  head,  members,  and  number  of  people,  as  should  be  appointed 
by  the  founder  in  such  deed  enrolled ;  and  should  take,  hold,  and 
enjoy  lands  and  tenements,  goods  and  chattels,  so  that  the  same 
exceeded  not  £200  per  annum,  notwithstanding  'the  Statute  of 
Mortmain ;  to  be  visited  by  such  as  the  founder  should  appoint. 
And  to  prevent  the  dilapidation  of  such  foundations,  the  like  cau- 
tion was  taken  as  had  before  been  respecting  the  leases  of  eccle- 
siastical persons  and  colleges.  It  was  enacted  that  any  conveyance 
made  by  such  incorporated  hospital  exceeding  twenty-one  years, 
and  that  not  in  possession,  and  whereon  the  accustomed  yearly 
rent  or  more,  by  the  greater  part  of  twenty  years  next  before  the 
lease  made,  was  not  reserved,  should  be  void.  This  licence  for 
twenty  years  was,  by  a  statute  made  in  the  next  reign,  extended  to 
perpetuity.1 

These  statutes,  made  for  the  benefit  of  the  needy  and  impotent, 
statute  of  Chant- were  very  properly  followed  by  one  passed  in  the 

able  Uses.      last  year  of  this  reign  :  this  is  the  Statute  of  Charit- 
able Uses,  as  it  is  called  (a),  the  design  of  which  was  to  guard  such 

(a)  This  was  the  celebrated  Statute  of  Charitable  Uses,  which  has  always  been  con- 
sidered as  a  model,  and  was  drawn  by  Sir  Francis  Moore,  an  able  and  competent 
lawyer,  and  passed  as  he  framed  it.  So  of  the  poor  law,  which  remained  in  opera- 
tion, as  the  main  and  principal  law  upon  the  subject,  until  our  own  time.  It  was 
well' drawn,  as  were  most  of  the  statutes  of  this  reign.  It  has  already  been  shown 
in  the  introductory  note  to  this  chapter  that  there  was  a  close  connexion  between 
the  subject  of  charitable  uses  and  the  relief  of  the  poor,  and  that  the  acts  on  both 
subjects  were  passed  the  same  year,  and  are  indeed  chapters  in  the  same  statute 
(43  Eliz.,  u.  ii.  and  c.  iv.)  The  law,  it  will  be  seen,  recognised  the  relief  of  the 
poor  aB  a  charitable  use,  and  the  previous  statutes  as  to  the  poor  had  proceeded 
upon  the  basis  of  voluntary  and  charitable  contributions.  It  had  been  found 
however,  by  experience,  that  these  could  not  suffice,  and  hence  the  Poor-law 
Act,  43  Elizabeth,  c.  ii.,  to  provide  for  compulsory  contributions.  It  had  also  been 
1  Stat.  21  James,  «.  1. 
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and  the  like  institutions  from  fraud  and  negligence,  and  make  order 

for  fulfilling  their  original  intention  of  them.     It  recites,  that 

found,  by  experience,  that  too  many  charitable  endowments  had  been  confiscated, 
through  being  mixed  up  with  objects  considered  superstitious  (i.e.,  the  supposed 
benefit  the  souls  of  the  donors  derived  from  prayers  or  divine  services  specially 
bargained  for) ;  and  also,  probably,  that,  either  from  fear  of  such  confiscation,  similar 
endowments  were  discouraged,  or  that  they  were  often  concealed  to  avoid  confisca- 
tion, and  that  this  concealment  led  to  another  danger,  that  of  embezzlement  of  the 
funds.  In  the  charitable  endowments  subsequent  to  the  statute  of  Henry  VIII.  first 
confiscating  gifts  to  superstitious  uses,  the  donors  carefully  avoided  the  danger  of 
such  confiscation,  by  refraining  from  any  express  condition  or  stipulation  for  the 
benefit  of  prayer,  though  there  could  be  no  doubt  that  the  recipients  of  their  bounty 
would  feel  bound  to  pray  for  them ;  and  this  probably  was  often  covertly  suggested 
in  the  terms  of  the  endowments,  by  the  use  of  the  term  "  bedesmen."  A  few  years 
before  this  act  passed,  a  case  came  before  the  courts,  in  which  a  donor  in  the  reign  of 
Henry  VIII.,  just  after  the  Statute  of  Superstitious  Uses,  had  recited  an  intention  to 
build  houses  for  a  school,  for  the  master,  and  for  certain  bedesmen,  and  then  pro- 
ceeded to  give  lands  for  a  school  and  almsmen,  avoiding  the  use  of  the  word 
"  bedesmen."  It  was  held  that  the  Statute  of  Superstitious  Uses  did  not  extend  to 
such  good  and  charitable  uses  as  the  uses  in  this  case,  but  only  to  take  away  super- 
stitious uses,  as  to  pray  for  souls  (i.e.,  particular  souls,  as  bargained  for),  and  not  to 
prohibit  the  erecting  of  grammar-schools,  and  relief  for  poor  men.  For  no  time  (it 
was  said)  was  so  barbarous  as  to  abolish  learning  and  knowledge,  nor  so  uncharitable 
as  to  prohibit  relieving  the  poor  (Porter's  Case,  Coke's  Reps.,  24).  And  it  was  also 
said,  "  That  almost  all  the  lands  belonging  to  towns  or  boroughs  not  incorporate 
were  conveyed  to  several  inhabitants  of  the  parish,  and  their  heirs,  upon  trust,  to 
employ  the  profits  to  such  good  uses  as  defraying  the  tax  of  the  town,  repairing  the 
highways,  repairing  the  church,  maintaining  the  poor  of  the  parish  ;  and  no  such 
uses  were  ever  made  void  by  the  statute  Henry  VIII.,  and  it  would  be  a  thing  dis- 
honourable to  the  law  of  the  land  to  make  such  good  uses  void,  and  to  restrain  men 
from  giving  lands  to  such  good  uses  "  (Ibid.)  This  was  in  the  34th  year  of  the  queen, 
and  in  reporting  the  case,  Lord  Coke  adds,  "  That  any  man  at  this  day  may  give  lands, 
tenements,  or  hereditaments  to  any  person  and  their  heirs,  for  the  finding  of  a 
preacher,  maintenance  of  a  school,  relief  and  comfort  of  maimed  soldiers,  sustenance 
of  poor  people,  reparations  of  churches,  highways,  bridges,  discharging  of  poor  in- 
habitants of  a  town,  of  common  charges,  for  making  of  a  stock  for  poor  labourers  in 
husbandry,  and  for  poor  apprentices,  and  for  the  marriage  of  poor  virgins,  or  for  any 
other  charitable  uses"  (Ibid.)  Whether  this  passage  was  written  before  or  after  the 
statute,  it  is  the  best  possible  description  of  its  scope  and  purview ;  and  if  written 
afterwards,  it  is  a  contemporaneous  exposition  of  it  by  the  highest  possible  authority. 
It  is  to  be  observed,  that  Lord  Coke  speaks  of  gifts  to  persons  and  their  heirs,  i.e., 
not  corporate  bodies,  so  as  to  avoid  the  mortmain  laws  ;  and  it  will  be  observed,  that 
in  the  case  cited  the  gift  was  to  certain  persons'  interests.  It  is  in  this  age  that  what 
are  called  charitable  trusts  began  to  appear,  although  there  are  some  instances  of  them 
in  earlier  times.  A  year  or  two  before  the  present  statute  passed  occurred  a  remark- 
able case,  in  which  the  statute  of  1  Edward  VI.,  as  to  superstitious  uses,  was  ex- 
plained and  expounded  ;  and  it  was  laid  down  that  wherever  the  charitable  use  could 
be  separated  from  the  superstitious  use,  it  should  stand.  "  For  God  forbid  that  the 
ill  use  should  swallow  up  the  good  use,  which  was  never  the  intent  of  the  statute ;  for 
the  intent  of  the  makers,  as  appears  by  the  preamble,  was  to  advance  and  continue 
good  and  charitable  uses,  as  grammar-schools,  augmentations  at  the  universities,  and 
provisions  for  poor  maids ;  and  therefore,  where  the  good  uses  were  distinct  and  separ- 
ate, they  should  save  the  land,  as  if  land  were  given  to  pay  counsels,  to  a  priest  to 
pray  for  souls,  and  the  rest  to  repair  the  church,  &c."  (Adams  and  Lambert's  Case,  4 
Coke's  Reps.,  112).  The  cases  disclosed  were  so  numerous,  and  there  was  such  reason 
to  apprehend  that  the  number  concealed  for  fear  of  confiscation  was  even  greater 
(in  many  of  which  cases  possibly  the  land  might  be  saved  for  charitable  uses),  that 
therefore,  quite  at  the  close  of  this  reign,  the  above  statute  was  passed,  on  which 
Sir  F.  Moore,  who  drew  it,  gave  an  elaborate  exposition.  Division  1.  What 
shall  be  said  to  be  a  charitable  use  within  the  intent  and  meaning  of  this  statute  ; 
what  shall  be  said  to  be  a  gift,  limitation,  appointment,  or  assignment  of  such 
a  charitable  use ;  what  shall  be  said  to  be  lands,  tenements,  rents,  annuities, 
profits,   hereditaments,   goods,   chattels,    money  and  stocks  of  money  assigned 
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whereas  lands,  hereditaments,  goods,  and  money  have  been  given 
by  many  well-disposed  persons ;  some  for  relief  of  aged,  impotent, 

or  assignable  within  this  statute,  Division  2.  What  commission  shall  be  said 
to  be  well  awarded  according  to  this  statute ;  what  commission  shall  be  said 
to  be  well  executed ;  what  persons  shall  be  commissioners  according  to  the  statute  ; 
what  persons  shall  be  jurors  according  to  this  statute.  Division  3.  What  shall 
be  a  sufficient  inquisition;  who  is  a  party  interested  that  ought  to  be  called  to 
be  present  at  the  inquiry  ;  who  a  party  interested  that  may  have  there  challenge ; 
what  challenge  is  allowable.  Division  4.  What  decree,  order,  and  judgment 
good  and  warranted  by  this  statute  ;  how  such  a  decree,  &c,  may  be  executed ;  what 
decree,  &c,  may  be  undone  or  altered  by  the  Lord  Chancellor,  and  upon  com- 
plaint, &e. ;  what  annullation,  alteration,  &c,  of  such  decrees  by  the  Lord  Chan- 
cellor shall  be  good  and  firm  within  this  statute.  Division  5.  In  what  case  lands, 
&c,  and  goods,  &c,  given  to  colleges,  &c,  or  cathedrals,  churches,  &c,  are  exempt 
out  of  this  act ;  in  what  cases  lands,  &c,  given  to  cities  or  towns  corporate  are 
exempted ;  in  what  cases  lands,  &c,  given  to  hospitals  or  free  schools.  Division  6. 
What  shall  be  said  a  purchase  or  obtaining  upon  valuable  considerations  of  money 
or  land,  or  any  estate  or  interest  of  into  or  out  of  any  lands,  &c,  given  to  any  charit- 
able use  within  the  the  proviso  of  this  statute ;  what  a  valuable  consideration ;  what 
shall  be  fraud  or  covin  within  this  act ;  what  notice  sufficient  to  charge  a  purchaser  ; 
what  shall  be  said  a  breaking  of  trust,  of  defrauding  of  charitable  uses,  within  this 
act ;  what  heir,  executor,  or  administrator  shall  be  chargeable  with  recompense 
for  breach  of  trust  or  defrauding  of  charitable  uses  by  his  ancestors,  testators,  or 
intestate  ;  what  shall  be  assets  in  law  or  equity  to  make  recompense  according  to 
this  act  ?  Division  1  begins  with  these  words : — And  upon  the  branch  of  this 
statute  which  relates  to  gifts,  limitations,  assignments,  and  appointments,  and  to 
lands,  tenements,  rents,  annuities,  profits,  hereditaments,  goods  and  chattels,  money, 
and  stocks  of  money,  given  or  assigned  to  charitable  uses ;  and,  further,  considering 
what  shall  be  a  charitable  use  within  the  intent  and  meaning  of  this  statute ;  what  a 
gift,  limitation,  appointment,  or  assignment  of  such  a  charitable  use ;  what  shall  be 
said  to  be  lands,  tenements,  rents,  annuities,  profits,  hereditaments  ;  what  goods  and 
chattels,  money,  and  stock  of  money  assigned,  are  within  this  statute."  Upon  which 
points  the  law  appears  to  be,  that  no  use  shall  be  taken  by  equity  to  be  a  charitable  use 
within  the  meaning  of  this  statute,  &c. ;  no  use  shall  be  taken  by  equity  to  be  a 
charitable  use  within  the  meaning  of  this  statute  if  it  be  not  within  the  letter  or 
words  of  the  statute,  but  a  use  may  be  construed  to  be  within  the  meaning  of  the 
statute  by  equity  taken  upon  the  letter  of  the  statute,  and  so  within  the  words 
"  repair  of  churches,  chapels,"  may  be  taken  by  equity ;  and  under  the  word  "church," 
all  convenient  ornaments  and  concurrents  convenient  for  the  decent  and  orderly 
administration  of  divine  service — as  for  the  finding  of  a  pulpit  or  a  sermon  bell,-as 
may  be  comprehended  for  reparation  of  churches — are  but  preparations  for  the 
administration  of  divine  service.  And  as  upon  the  words  of  the  statute  5  Edward 
VI.,  c.  iv.,  against  fighting  or  striking  in  churches  or  churchyards,  it  hath  been 
taken  that,  if  any  strike  another  in  a  church,  chapel,  or  churchyard,  he  shall  be 
excommunicated  ipso  facto  by  equity  of  the  said  statute,  upon  the  word  "  church  and 
churchyard."  So  upon  the  words  "  repair  of  churches,"  may  chapels  be  taken  by 
like  equity  in  this  statute.  But  a  gift  of  lands,  as  to  maintain  a  chaplain  or  minis- 
ter to  celebrate  divine  service,  is  neither  without  the  letter  nor  meaning  of  this 
statute,  for  it  was  of  purpose  omitted  in  the  penning  of  the  act,  lest  the  gifts  intended 
to  be  employed  upon  purposes  grounded  upon  charity,  might,  in  change  of  times, 
contrary  to  the  minds  of  the  givers,  be  confiscated  into  the  king's  treasury ;  for  re- 
ligion, being  variable  according  to  the  pleasure  of  succeeding  princes,  that  which  at 
one  time  is  held  for  orthodox,  may  at  another  be  accounted  superstitious,  and  then 
such  lands  are  confiscated,  as  appears  by  the  Statute  of  Chantries,  1  Edward  VI., 
c.  xiv.  Upon  these  words,  "  for  relief  of  aged,  impotent,  and  poor  people,"  poverty 
is  the  principal  and  essential  circumstance  to  bring  the  gift  within  the  compass  of 
this  statute,  for  a  gift  to  the  aged  of  such  a  parish,  or  to  the  impotent  of  such  a, 
parish,  without  expressing  their  poverty,  is  not  within  the  reach  of  this  act,  because 
they  may  be  rich.  But  a  gift  to  the  poor,  without  expressing  age  or  impotency,  is 
good  enough,  for  poverty,  without  further  regard,  is  subject  sufficient  for  charity  to 
work  upon.  So  a  gift  to  all  the  aged  or  impotent  of  such  a  parish,  not  assessed  in 
the  subsidy,  is  good,  for  those  which  are  not  assessed  in  the  subsidy  are  poor  within 
the  intent  of  this  statute.    So  a  gift  of  money  to  make  a  stock  to  bind  apprentices, 
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add  poor  people ;  some  for  maintenance  of  sick  and  maimed  soldiers 
and  mariners,   schools  of  learning,  free-schools,  and  scholars  in 

the  children  of  such  men  are  not  in  the  subsidy  of  goods  to  relieve  bastards  in  a 
charitable  use,  because  they  are  like  orphans,  having,  by  intendment  of  law,  no 
parents  to  relieve  them.     To  find  bows  and  arrows  for  the  children  of  poor  men  in 
such  a  parish  is  good  also,  because  it  is  an  ease  to  their  fathers,  which  are  poor,  and 
yet  are  bound  to  find  them.    "  Relief." — Under  this  word  are  comprised  meat,  drink, 
and  apparel,  wherein  three  things  are  considerable  in  the  gift :  1.  That  it  be  for 
necessity  only,  not  for  ornament  or  superfluity;  2.  That  it  be  according  to  the  laws, 
not  against  the  law  ;  3.  That  it  be  not  given  to  do  some  act  against  the  law.    A  gift 
to  build  houses  for  the  poor,  with  four  acres  to  a  cottage ;  to  make  conduits  to 
such  almshouses  ;  to  maintain  a  common  laundress  for  the  poor  of  such  houses  ;  to 
maintain  one  to  read  prayers  to  the  poor  of  such  a  house ;  to  build  a  house  for  the 
poor  to  resort  unto  to  receive  their  alms,  pensions,  or  payments ;  to  provide  them 
weapons  for  the  defence  of  their  houses,  not  to  wear  "abroad  for  ostentation ;  to  increase 
the  diet  of  almsmen  upon  festival  days  ;  but  to  make  seats  for  poor  people  to  beg  in 
by  the  highways,  is  no  charitable  use  within  this  law,  for  charity  must  concur  with 
the  law,  and  the  law  prohibits,  therefore  it  is  no  charity  to  maintain  begging.    King 
Henry  VII.  erected  certain  almshouses  at  Westminster,  for  a  certain  number  of  poor 
people,  whereof  one  should  be  a  priest,  who,  at  certain  times,  was  to  go  about  certain 
places  and  pray  for  the  souls  of  the  king  and  his  ancestors.     Now,  although  the  gift 
to  the  poor  might  seem  charitable,  yet  because  it  would  not  consist  without  a  priest 
to  pray  for  souls,  which  is  superstitious,  it  was  decreed  in  the  Chancery,  27  June 
anno  30  Jac,  that  it  was  no  charitable  use  within  the  statute  (Simon  Peter's  Case). 
A  fine  waB  levied  by  a  recusant  to  another  in  Queen  Elizabeth's  time,  and  this  was 
in  trust,  that  the  profits  might  be  employed  upon  an  hospital  of  religious,  which 
should  be  renewed  when  the  times  would  serve  ;  and  in  the  meantime  the  profits  to 
be   employed  to  the    relief   of   poor  people   by  the  discretion    of  the   conusee 
and  his  heirs,   according  to  the  intent  of  the  conuser.     In  this  case,  because 
it  was  apparent  that   the    donor  was  a  recusant,  and   the    employment   must 
be  according  to  his  intent,  and  his  intent  could  be  to  no  other  than  the  relief 
of    poor  recusants,  which  is  not  agreeable  to  the  law,  therefore   (term,  Sill., 
3  Jac.)  the  land  was  decreed  to  the  heir  of  the  common  law,  because  the  use  was 
not  charitable  within  the  meaning  of  this  statute  law  (Lady  JZgerton's  Case). 
"  Soldiers." — Under  this  word  are  contained  every  one,  whether  voluntary  or  pressed, 
that  hath  served  in  any  band  as  a  common  soldier  or  captain,  but  no  voluntary 
victuallers,  nor  the  wives,  children,  or  servants,  or  maimed  soldiers,  because  they 
cannot  participate  of  their  maims.     If  an  alien  be  maimed  in  English  service,  he  is 
relievable  by  thiB  statute  ;  but  if  an  Englishman  serve  in  the  wars  of  an  alien,  he  is 
not  a  soldier  within  the  meaning  of  this  act.  "Mariners." — By  this  word  are  understood 
all  necessary  servants  in  a  ship,  as  well  as  the  master  of  a  pilot;  so  are  victuallers, 
so  are  artificers,  and  so  are  mariners  in  merchant  ships,  as  well  as  in  the  king's,  or 
in  ships  of  war,  because  the  merchants  are  employed  in  service  of  the  realm,  as  well 
as  men-of-war ;  but  neither  the  owners  nor  passengers,  nor  bargemen,  nor  wherry- 
men,  nor  such  as  serve  in  the  ships  of  aliens,  or  such  ships  as  go  to  sea  without  let- 
ters of  mart,  are  no  mariners  within  the  intent  of  this  law.     "  Sick  and  maimed." — 
These  words  must  be  taken  disjunctively  and  dividedly,  so  that  "  and  "  must  be  con- 
strued f or  "  or ; "  for,  if  the  party  be  either  sick  or  maimed,  he  is  relievable ;  but  if  he  be 
sick,  his  relief  must  last  no  longer  than  the  time  of  his  sickness ;  and  the  sickness  must 
be  such  as  ariseth  by  reason  of  service,  as  of  fluxes,  consumptions, — as  a  maim  is  a 
hurt  that  disables  him  for  serving  any  more  as  a  soldier  or  a  mariner.    If  the  maim 
happened  in  lawful  service,  the  party  is  relievable  ;  and  therefore,  if  in  conductions 
or  in  camp,  a  soldier  be  maimed  by  misadventure,  he  is  relievable,  although  he  depart 
from  service  without  licence  after  the  maim  taken,  because  the  maim  was  lawful. 
But  if  one  serve  an  enemy,  and  he  be  there  maimed,  although  he  be  after  pardoned, 
yet  he  is  not  to  be  relieved  by  this  law.    So  if  his  hand  be  cut  off  for  an  offence, 
though  he  were  in  an  English  band,  because  it  was  not  his  service.    "  Schools  of  learn- 
ing."— Such  are  schools  of  writing,  reading  of  languages,  music,  or  any  mathematical 
sciences,  playing  of  organs  by  men  ;  because  such  music  is  used  in  churches.     But 
no  schools  of  dancing  or  fencing  are  within  the  intent  of  this  law,  because  they  are 
matters  of  delicacy,  not  necessity.     No  schools  for  catechising,  because  religion  is 
variable,  and  not  within  this  statute.     "  Free  schools." — These  are  to  be  understood 
grammar-schools,  and  all  things  requisite  thereunto,  as  provision  for  the  room,  for 
VOL.  III.  2  Q 


610  ELIZABETH.  [CHAP.  XXXIII. 

universities ;  some  for  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways ;  some  for  education  and  prefer- 

the  schools,  the  master,  and  usher,  and  the  lodgings,  &c.  "  Scholars  in  universities. " — 
These  general  words  must  be  restrained  to  the  particular  universities  of  Oxford  and 
Cambridge,  and  to  such  students  as  study  divinity,  physic,  or  law ;  not  students 
in  arts  only,  nor  to  any  students  of  divinity  in  property,  &c.  A  recusant  made  a 
feoffment  of  certain  lands  to  divers  others,  upon  hope  that  they  would  employ  the 
profits  of  the  land  to  the  use  of  poor  scholars  in  Oxford  or  Cambridge,  or  elsewhere, 
being  such  as  studied  divinity,  and  took  holy  orders,  according  to  the  discretion  of 
the  feoffees,  and  agreeable  to  the  intent  of  the  feoffees  in  this  case,  because  the  party 
was  a  recusant,  and  his  intent,  by  the  words,  might  appear  to  be  that  the  misein- 
ployment  should  be  upon  poor  popish  priests ;  for  the  words  elsewhere  in  the  mean- 
ing is  some  foreign  university,  and  the  holy  orders  they  intend  are  popish.  There- 
fore (16  Nov.,  3  Jac),  it  was  decreed  that  the  heir  should  have  the  land,  because  the 
use  and  employment  was  not  chaYitable,  but  superstitious,  and  not  upon  scholars 
within  the  meaning  of  this  law.  If  a  man  give  a  stock  of  money  to  be  put  out  to 
young  tradesmen  at  £5  per  £  100,  the  interest  money  to  be  employed  upon  young 
studentB  in  divinity  to  provide  them  living  withal,  this  use  to  the  students  is  not  a 
charitable  use,  because  it  depends  upon  usury,  and  maintains  simony.  If  a  poor 
scholar  he  married,  or  be  placed  in  the  college  of  physicians,  he  is  not  to  be  relieved 
by  this  statute,  because  it  is  presumed  he  hath  competent  advancement.  "  For  repair 
of  bridges." — Such  only  are  intended  as  are  for  public  passage,  not  private  use.  "Ports 
and  havens." — Such  only  as  tend  to  safety  of  ships  of  sail,not  other  vessels,  and  creeks 
of  harbour  which  are  employed  to  find  lights  to  guide  ships  into  the  haven,  is  a 
charitable  use  within  these  words.  An  imposition  granted  upon  commodities  im- 
ported or  transported,  to  be  employed  upon  repair  of  ports  or  havens  where  they 
shall  land,  is  a  charitable  use,  and  within  this  statute.  Common  ports  or  watering- 
places  are  within  the  equity  of  these  words.  "  Sea  banks,"  intend  only  where  the  sea 
ebbs  and  flows ;  and  a  gift  to  repair  sea  banks  is  good,  notwithstanding  others  stand 
bound  by  covenant  and  prescription  to  repair  them,  because  it  is  a  common  good  in 
preventing  a  common  danger.  "  Orphans  "  are  those  that  are  poor  and  parentless ;  and 
such  are  bastards,  after  the  death  of  their  mother,  and  are  to  be  relieved,  until  by 
intentment  they  are  able  to  get  their  living,  which  is  the  age  of  twenty-one  years. 
If  a  parentless  poor  child  be  married  under  twelve  years  of  age,  it  continues 
an  orphan  until  the  age  of  assent.  No  servant  or  apprentice  is  an  orphan  within 
the  statute,  because  they  have  masters,  which  are  in  lieu  of  parents  to  provide 
for  them ;  but  a  scholar  may  be  an  orphan  until  twenty-one  years  of  age.  Edu- 
cation and  preferment  of  orphans'  lands,  given  to.  buy  horses  and  to  provide  a 
rider  to  teach  orphans  to  ride,  which  hold  by  knight's  service,  is  within  this 
law.  Houses  of  correction  cannot  be  founded  by  charter  without  an  act  of 
parliament,  because  it  tends  to  corporeal  punishment,  ;which  cannot  be  inflicted 
without  parliament ;  but  justices  at  their  sessions  may  find  one  by  virtue  of  the  act 
of  parliament  made  39  Eliz.  A  gift  of  money  to  erect  a  house  of  correction  is  good, 
and  within  the  meaning  of  this  law.  "  Marriage  of  poor  maids." — These  words  extend 
not  to  such  as  have  parents  able  to  give  portions  with  them,  nor  to  such  as  have 
legacies  given  them,  nor  to  such  as  are  incontinent,  nor  such  as  marry  without  or 
against  the  consent  of  their  parents.  But  though  they  have  uncles,  and  able  to  give 
portions,  yet  they  are  poor  within  this  law.  To  provide  them  wedding-apparel  or  an 
offering-dinner  is  a  good  use ;  but  not  to  provide  them  wedding-rings,  because  that 
is  the  husband's  part.  "Young  tradesmen  not  after  five  years'  continuance  in 
trade." — Persons  decayed  bankrupts  are  within  these  words  if  they  lie  in  prison,  not 
if  they  keep  their  houses,  because  they  have  submitted  themselves  to  the  law,  and  the 
Statute  for  Charitable  Uses  was  made  after  the  Statute  of  Bankrupts.  Such  as  are 
decayed  by  negligenee,  fraud  of  servants,  or  casualty  by  fire,  &c,  are  within  this  law  ; 
but  such  as  are  decayed  by  suretyship  are  not  relievable  by  this  act.  To  lend  to 
young  tradesmen  under  £10,  the  £100  is  charity ;  but  to  employ  the  interest  is  not 
within  this  statute,  because  no  charity  can  arise  out  of  usury,  all  usury  being  unlaw- 
ful. For  relief  or  redemption  of  prisoners  or  captives,  to  prisoners  upon  praemunire, 
or  upon  executions  upon  condemnations,  are  relievable ;  but  seminaries  committed 
by  the  high  commissioners  are  not,  because  the  ground  of  their  restraint  is  a  con- 
tempt. An  enemy  taken  captive  by  another  Christian  is  not  relievable ;  but  if  a 
Christian  be  captive  to  a  Turk  be  is  relievable,  because  he  was  taken  prisoner  in 
defence  of  a  common  cause,  for  the  Turk  is  hostie  communis  to  all  Christians.    A  gift 
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ment  of  orphans  ;  some  for  or  towards  relief,  stock,  or  maintenance 

for  houses  of  correction ;  some  for  marriages  of  poor  maids ;  some 

was  made  to  relieve  such  as  were  imprisoned  for  their  conscience  sake.  It  was  agreed 
in  Throgmorton  and  Gray's  Case,  41  Eliz.,  that  if  they  were  in  prison  in  subjection  to 
the  law  upon  condemnation,  they  were  relievable  ;  if  upon  obstinacy,  not  to  be  relieved 
by  the  charity  of  this  law.  Turks  and  infidels  are  not  perpetui  inimici,  nor  is  there 
a  particular  enemity  between  them  and  us  ;  but  this  is  a  common  error,  founded  on 
a  groundless  opinion  of  Justice  Brooks;  for  although  there  be  a  difference  between 
our  religion  and  theirs,  that  does  not  oblige  us  to  be  enemies  to  their  persons  :  they 
are  the  creatures  of  God,  and  of  the  same  kind  as  we  are,  and  it  would  be  a  sin  in  us 
to  hurt  their  persons  (Littleton's  Readings  on  stat.  27  Edw.  III.,  17  MS.,  Salic,  46; 
vide  Calvin's  Case,  7  Rep.,  17  stat.  21  Hen.  VIII.;  Omychund  v.  Barhei;  1  Atle.,  21). 
The  wife  and  children  of  prisoners  are  not  within  the  equity  of  this  act.  Taxes-sub- 
sidies ai'e  not  within  the  meaning  of  this  word,  because  poor  men  pay  them  not,  and 
see  no  ease  to  discharge  them  of  that  tax.  But  all  taxes  wherewith  the  poor  as  well 
as  rich  are  chargeable  are  within  the  intent  of  this  law,  as  keeping  of  watching, 
pursuing  of  hue  and  cries,  &c. ;  but  fines  for  robberies  are  not  within  this  act. 
Penalties  of  statutes  non  obstantes,  monopolies,  and  such  kind  of  privileges,  cannot  be 
granted  to  a  charitable  use  upon  the  first  division.  In  all  other  grants,  so  in  a  gift  to 
a  charitable  use,  it  is  said,  that  these  four  things  are  principally  to  be  considered : 
1.  The  ability  of  the  donor;  2.  The  capacity  of  the  donee;  3.  The  instrument  or 
means  whereby  it  is  given ;  4.  And,  lastly,  the  thing  itself  which  is  or  may  be  given 
to  a  charitable  use.  Those  persons  which  are  disabled  to  be  donors  by  the  common 
law  or  by  statute  are  disabled  to  give  a  charitable  use ;  such  are  infants,  married 
women,  idiots,  madman,  lunatics,  accountants  to  the  king,  bankrupts,  &c.  If  an 
infant  make  a  feoffment  to  a  charitable  use,  with  a  letter  of  attorney,  to  deliver 
seisin,  this  is  merely  void  ;  but  if  he  levy  a  fine,  or  make  livery  himself,  these  are 
but  voidable.  So,  if  a  married  woman  levy  a  fine  to  a  charitable  use,  this  is  good, 
until  it  be  reversed.  If  the  husband  and  his  wife  levy  a  fine  of  the  wife's  land,  and 
the  wife  only  declares  the  use,  if  the  husband  survive,  the  use  is  void  ;  but  if  the  wife 
survive,  the  use  is  good.  A  married  woman,  executrix  to  another  man,  may  give 
the  goods  which  she  hath  as  executrix  to  a  charitable  use.  If  an  idiot,  madman,  or 
lunatic  make  a  gift  to  a  charitable  use,  it  is  good,  until  an  office  be  found  of  their 
idiocy,  &c.  If  a  bankrupt  make  a  gift  to  a  charitable  use,  it  is  good  until  a  commis- 
sion be  awarded  and  executed.  So  if  an  accountant  make  a  gift,  it  is  good  until  it 
appeareth  he  is  not  sufficient  otherwise  to  make  satisfaction.  Persons  disabled  to  be 
donors  may  be  donees  or  feoffees  to  a  charitable  use,  and  such  as  cannot  be  feoffees  to 
other  uses  may  have  lands  to  a  charitable  use.  If  a  feoffment  be  made  to  a  dean 
and  chapter,  upon  condition  to  perform  a  charitable  use,  it  is  good,  though  they  can- 
not be  seised  to  another  man's  use.  A  bankrupt,  or  accountant,  or  a  recusant  may 
be  feoffees  of  donees  to  a  charitable  use.  If  the  daughter,  being  heir,  gives  the  land 
descended  to  a  charitable  use,  and  then  a  son  be  born,  the  son  shall  avoid  the  gift. 
But  if  the  father  had  been  a  feoffee  upon  condition  that  he  or  his  heirs  should  give 
the  land  to  a  charitable  use,  and  the  daughter  had  made  such  a  feoffment  before 
the  birth  of  the  son,  that  should  have  bound  the  son,  because  it  was  no  more  than 
the  son  himself  should  have  performed  by  reason  of  the  condition.  A  gift  was  made 
to  a  parson  and  his  successors  to  the  use  of  the  poor  of  the  parish  ;  the  parson  made 
a  lease  for  thirty  years ;  the  lessee  did  not  perform  the  use,  and  the  poor  made  an 
entry :  in  this  case  it  was  resolved  that  the  gift  was  good,  and  that  the  lease  for  so 
many  years  was  good  also,  notwithstanding  the  stat.  13  Eliz.,  c.  10  ;  and  the  reasons 
were — 1.  Because  it  could  not  tend  to  the  impoverishment  of  the  successor,  inso- 
much as  it  was  given  to  a  charitable  use  (Banister's  Case  in  the  Star  Chamber, 
44  Eliz.)  Lands  are  given  to  an  idiot  for  a  charitable  use.  This  is  good, 
until  an  office  find  him  an  idiot;  but  after  office  found  it  shall  be  void  during 
his  life,  and  then  after  his  decease  it  shall  be  revived  in  his  heir.  A  gift  made 
unto  a  married  woman,  if  her  husband  disagree,  the  gift  is  void.  If  lands  or 
goods  be  devised  to  one  by  will,  or  a  remainder  limited  to  one  by  deed,  to  per- 
form a  charitable  use,  if  the  devisee  will  refuse  the  legacy  or  the  grantee  waive  his 
remainder,  and  that  by  fraud  or  covin,  they  are  compellable  to  take  the  land,  and  to 
perform  the  use.  The  king  gives  land,  probis  homvrdbus  de  D.  (which  was  no  corpora- 
tion before),  rendering  a  certainrent,  and  the  residue  of  the  profits  to  repair  a  bridge,  &c, 
and  after  the  king  releases  the  rent  of  farm  in  this  case,  though  the  reservation  of 
the  farm  was  the  cause  of  their  corporation  and  capacity,  which  being  released,  their 
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for  supportation,  aid,  and  help  of  young  tradesmen,  handicraftsmen, 
and  persons  decayed ;  and  others  for  redemption  and  relief  of  pri- 

capacity  should  seem  determined ;  yet,  for  the  preservation  of  the  charitable  use 
they  shall  continue  a  corporation  for  that  purpose  only.  A  gift  to  a  parish  by  deed 
to  a  charitable  use  is  void,  but  a  devise  by  will  is  good  ;  and  the  churchwardens  and 
overseers  shall  take  it  in  succession,  and  in  London,  the  mayor  and  the  commonalty 
(40  Ass.,  26)."  A  charitable  use  cannot  be  limited  upon  an  estate,  in  dower,  nor  upon 
a  gift  in  frank-marriage,  nor  upon  exchange  made  of  lands ;  but  a  jointure  may  be 
made  to  a  charitable  use,  because  it  may  be  upon  condition  ( Vernon's  Gase,^  Go.,  2). 
And  wheresoever  a  condition  is  limitable,  there  a  charitable  U6e  is  appointable.  It 
may  be  limited  upon  a  gift  in  tail,  by  a  render,  by  fine  upon  a  gift,  cause  matrimonii 
prcelocuti,  upon  a  release  of  right,  action,  entry,  &c,  or  anything  valuable  upon  a 
bargain  and  sale  of  land.  It  may  be  averred  that  it  was  to  a  charitable  use  upon  a 
feoffment,  without  attornment  upon  a  bargain  and  sale,  without  enrolment.  If  a  man 
bequeath  £300  to  three  parishes  equally,  to  be  let  out  at  £5  per  £100  by  the  church- 
wardens of  each  parish,  this  legacy  is  not  within  this  statute,  but  yet  the  chancellor 
may  give  remedy  by  equity  in  Chancery.  G.  gave  lands  to  poor  of  the  hospital  of 
Beading  (44  Elit.)  ;  now  the  hospital  was  no  corporation,  and  so  not  capable ;  but 
the  mayor  and  burgesses  were  governors  and  supervisors  of  it.  The  land  in  equity 
was  decreed  to  the  mayor  and  burgesses  to  the  use  of  the  poor  to  that  hospital. 
Where  the  things  given  may  pass  without  deed,  a  charitable  use  may  be  averred  by 
witnesses ;  but  where  the  things  cannot  pass  without  a  deed,  there  charitable  UBes 
cannot  be  averred  without  a  deed  proving  the  use.  If  a  fine  be  levied,  sur  grant  et 
render,  a  charitable  use  cannot  be  averred  without  a  deed  ;  but  if  a  fine  be  levied, 
and  a  use  expressed  in  another  deed,  that  expressed  use  may  be  averred  without  deed 
to  be  a  charitable  use,  and  upon  confidence  ;  so  may  an  averment  be  taken  by  parole 
of  a  charitable  use,  which  is  agreeable  to  the  use  expressed."  (This  was  very  impor- 
tant, and  was  applied  to  the  creation  of  secret  trusts  for  the  support  of  the  Roman 
Catholic  religion.)  "  If  a  man  make  a  feoffment  upon  condition  that  the  feoffees  shall 
perform  a  charitable  use,  if  the  feoffor  himself  re-enter  for  the  condition  broken,  the 
use  is  destroyed }  but  if  his  heir  enter  for  breach  of  the  condition,  he  shall  perform 
the  use,  because  he  comes  in  upon  confidence,  and  the  condition  was  compulsory  to 
perform  the  use.  There  are  five  manner  of  things  which  cannot  be  granted  to  a 
charitable  use :  L  Things  that  yield  no  profits ;  2.  Things  that  are  incident  to 
others,  and  inseparable  ;  3.  Possibilities  of  interest ;  4.  Conditions ;  5.  The  copyholds, 
if  any  way  prejudicial  to  the  lords.  If  one  mortgage  or  devise  that  if  his  heirs 
redeem  the  land  he  shall  perform  a  charitable  use,  the  heir  is  not  charitable,  for  his 
father  had  but  a  bare  condition ;  and  yet,  if  the  mortgager  devise  that  his  executors 
shall  pay  the  money  to  redeem  the  land,  or  if  he  devise  money  to  his  heir 
to  redeem  the  land,  and  devise  further,  that  when  the  heir  hath  redeemed 
the  land  he  shall  perform  a  eharitable  use,  this  devise  is  well  limited,  and 
the  heir  is  charitable  with  it.  The  statute  of  wills  binds  not  this  statute,  for  if 
tenant  by  knight-service  dispose  of  two  parts  of  his  lands  for  the  advancement  of  his 
wife  and  children,  &c,  and  after  devise  by  his  will  that  his  heirs  shall  perform  a 
charitable  use  with  the  third  part,  the  heir  shall  be  charged  with  the  use,  because  he 
is  in  by  descent.  If  a  man  appoint  by  his  will  that  his  executors  prosecute  an  action 
of  debt,  detinue,  covenant,  &c,  and  that  all  which  they  recovered  in  such  an  action 
shall  be  employed  to  a  eharitable  use,  this  use  is  well  limited  upon  such  a  possibility, 
iic.  The  inquisition  must  be  made  both  of  the  gift  and  the  abuse,  &c,  not  of  one 
alone,  for  then  it  is  imperfect  and  void.  If  a  jury  find  the  substance  of  the  gift  or 
abuse,  &c,  it  is  sufficient,  though  they  vary  in  some  particulars,  or  find  not  the  cir- 
cumstances. Therefore,  if  they  find  a  gift  made  per  quemdam  ignotum  quibusdam 
ignotis,  it  is  good  enough,  for  they  have  found  a  gift,  which  is  the  substance  ;  so  if 
the  gift  were  made  by  fine,  and  they  find  it  was  made  by  feoffment,  or  if  it  were  by 
feoffment  to  uses,  and  they  find  it  was  given  by  will,  this  is  good  enough,  for  the 
gift  is  the  substance,  and  the  form  of  conveyance  but  a  circumstance.  So,  if  fhey 
find  the  general  use  truly,  though  they  miss  in  the  particular,  this  is  sufficient. 
Theref ore,  if  they  find  a  gift  to  provide  books  for  poor  scholars,  and  the  gift  was  to  buy 
them  gowns,  it  is  good  enough;  because  the  general  use  for  the  poor  scholars  is  truly 
found,  and  books  or  gowns  are  but  particulars  of  the  employment.  So,  if  they  find 
a  gift  to  provide  stones  to  repair  highways,  and  the  gift  was  to  buy  gravel  to  repair 
them,  this  is  sufficient ;  for  they  truly  found  a  gift  for  repair  of  highways,  which  is 
the  general,  though  they  missed  in  the  particulars  of  stones  and  gravel.     So,  if  they 
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soners  or  captives,  and  for  aid  or  ease  of  any  poor  inhabitants,  con- 
cerning payments  of  fifteenths,  setting  out  of  soldiers,  and  other 

find  a  gift  to  maintain  poor  scholars  in  an  university,  it  is  well  enough,  though  the 
gift  were  to  find  two  poor  scholars,  students  in  divinity,  for  the  general  or  poor 
scholars  is  found  truly.     If  there  be  two  or  more  charitable  uses  limited  by  the  donor, 
and  the  jury  find  but  one,  yet  the  inquisition  is  good,  for  that  if  the  other  be  found 
after.     But  if  the  jury  vary  in  any  general  head  (from  the  truth  of  the  gift),  limited 
in  that  act,  that  inquisition  is  void.     Therefore,  if  they  find  a  gift  for  relief  of  poor 
scholars,  which  was  for  maimed  soldiers,  or  for  repair  of  highways,  where  it  is  for 
marriages  of  poor  maids,  &c,  these  inquisitions  are  insufficient,  because  they  fail  in 
the  general,  which  is  of  the  substance  of  the  charitable  use.    Lands  are  devised  to 
one  for  a  charitable  use ;  the  devisee,  by  covin  with  the  heir,  waives  the  devise ;  this 
is  a  fraud  inquirable.     The  feoffee  aliens  in  mortmain,  and  purchases  the  land  of  the 
king  again,  &c. ;  this  a  fraud.    Tenant  in  tail  grants  a  rent  to  a  charitable  use, 
and  levies  a  fine  without  proclamations;  the  issue  in  tail  combines  with   the 
conusee  to  bargain  and  sell  the  land  to  his  father,  who  lay  sick,  to  the  intent 
that  his  father  might  die  seised,  and  the  rent  might  be  avoided — this  is  a  fraud.    A 
man  deviseth  a  sum  of  money  to  his  heir  to  redeem  certain  lands  that  he  had 
mortgaged,  to  the  intent  it  should  be  employed  to  a  charitable  use  ;  the  heir  re- 
fuseth  the  legacy,  and  by  collusion  with  the  mortgagee  suffers  the  day  to  pass,  and 
then  redeems  the  land — this  is  a  fraud  inquirable.     Land  is  given  to  a  woman  for 
a  charitable  use;  the  husband,  by  covin,  disagrees  to  the  gift — this  is  a  fraud. 
A  father  gives  land  to  his  youngest  son,  upon  condition  to  perform  a  charitable  use ; 
the  father  dies,  the  elder  son  dies,  yet  the  youngest  son  shall  be  bound  to  perform 
the  use,  notwithstanding  the  condition  was  extinct  in  him  by  descent ;  and  though 
the  father  had  released  the  condition,  yet  the  same  has  been  liable  to  the  use.    Tenant 
for  life  surrenders,  with  warranty  in  fee  to  a  charitable  use,  the  lessor  recovers  in 
value ;  he  shall  hold  that  land  charged  with  the  use  for  ever.     If  sixteen  be  impan- 
nelled  on  a  jury,  and  twelve  only  agree,  yet  this  is  a  good  inquisition,  according  to 
the  statute.     Besides  this  inquisition  by  the  oaths  of  twelve  men,  the  commissioners 
may  inquire  by  all  lawful  ways  and  means,  such  as  former  inquisitions,  witnesses, 
rentals,  accompts,  estreats,  &c,  and  their  own  proper  knowledge,  and  by  these  means 
they  may  supply  the  defects  of  the  inquisition  in  matters  of  particularity  and  cir- 
cumstance, as  where  the  inquest  find  a  gift  to  the  tradesmen.     So  where  the  jury 
finds  a  misemployment,  the  commissioners  may  supply  the  time,  how  long  it  hath 
been  misemployment,  &c.    But  if  the  commissioners  cannot  proceed  without  sum- 
moning the  parties  interested  to  be  present,  those  parties  only  who  are  in  possession  ( 
ought  necessarily  to  be  summoned  ;  and  those  who  have  rights,  titles,  pretences  (or 
pocket-titles)  may  be  omitted,  and  yet  the  inquisition  is  good  enough.    An  occu- 
pant is  a  party  interested  that  must  be  summoned,  and  he  shall  be  bound  by  the 
inquisition  ;  but  the  decree  shall  not  bind  him  in  reversion,  but  that  he  may  avoid 
all  without  complaining  by  bill.    If  the  party  be  summoned,  the  decree  shall  bind 
him,  though  he  were  absent  from  the  inquiry.    He  which  hath  the  nomination  of 
the  persons  upon  whom  the  alms  ought  to  be  employed,  is  a  party  interested  to  be 
called.     The  persons  which  ought  to  receive  the  alms  are  not  persons  interested  to 
be  summoned;  but  if  the  alms  have  been  employed  upon  such  as  ought  not  to  have 
received  them,  they  are  parties  interested,  and  ought  to  be  called.     Every  wrongful 
possessor  is  a  party  interested,  to  be  summoned  and  charged.    The  calling  is  a 
notice  given  to  the  person  of  the  party  interested  concerning  the  inquiry  to  be  taken 
before  the  commissioners  at  a  certain  time  and  place.     The  party  interested  is  sum- 
moned for  two  purposes :  1.  To  give  in  evidence;  2.  To  take  his  challenge  to  the 
j  urors.     What  commissioners  may  make  a  decree  according  to  their  commission,  and 
warranted  by  this  statute.     For  the  second  point,  the  commissioners  are  restrained 
to  three  things  in  the  making  of  their  decrees  and  orders :  1.  That  it  tend  and  con- 
duce to  the  employment  of  the  things  given ;  2.  That  the  employment  be  faithful 
and  due ;  3.  That  the  employment  vary  not  from  the  use  and  intent  for  which  the 
things  were  given.    The  three  things  being  observed,  the  commissioners  have  power 
and  authority  to  do  five  things  more  :  1.  They  may  establish  the  property  of  the 
things  given  in  the  person  to  whom  it  was  given,  or  they  may  transfer  it  from  one 
person  to  another  ;  2.  They  may  supply  the  defects  of  the  gifts  or  employment  in 
certainties,  circumstances,  and  decencies ;  3.  They  may  ordain  conveyances  of  assur- 
ances to  be  made  for  the  better  employment  of  the  use  ;  4.  They  may  add  decencies 
in  the  employment  for  the  honour  of  the  donor;  5.  They  may  impose  penalties  for 
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taxes ;  which  donations  had  not  been  employed  according  to  the 
design  of  the  founders,  by  reason  of  breaches  of  trusts  and  omissions 

misemployments.  Commissioners  by  their  decrees  cannot  confirm  leases,  nor  release 
debts  or  stocks  of  money,  nor  erect  corporations,  nor  remit  arrearages,  nor  decree 
that  the  land  Bhall  be  leased  at  an  undervalue,  either  in  regard  of  the  fine  or  the 
rent ;  neither  that  it  shall  be  leased  to  their  friends,  for  the  apparent  presumption 
of  favour  undervalues  ;  neither  can  they  ordain  that  their  own  servants  shall  be  the 
poor  on  whom  the  charitable  use  shall  be  employed,  especially  if  they  be  able  to 
maintain  themselves.  *In  the  11th  year  of  King  Henry  VI.,  a  gift  was  made  to  the 
intent  to  find  a  chaplain  ad  divina  celebranda,  until  the  feoffor  or  his  heirs  should 
procure  a  foundation,  &c.  ;  there  was  no  employment  until  the  3d  year  of  King 
Edward  VI.  And,  therefore,  in  the  queen's  time,  one  Payne  purchased  the  land  as 
a  concealment.  After  a  commission  being  awarded  upon  this  statute,  the  commis- 
sioners inquired,  and  found  the  gift,  and  thereupon  decreed  the  property  to  another 
from  Payne ;  but  afterwards  this  decree  was  made  void  by  the  Lord  Chancellor, 
because  the  use  limited  to  find  a  chaplain  ad  divina  celebranda  was  no  use  within  the 
statute  inquirable  ;  but  the  chancellor,  by  his  Chancery  authority,  may  and  did  decree 
the  land  to  the  first  use  ;  for  a  gift  cuidam  capellano  ad  divina  celebranda  in  a  certain 
church  or  chapel  is  no  superstitious  use  within  the  statute  1  Edward  VI ;  and  so  was 
the  opinion  of  the  justices  in  the  king's  bench  (Paschce.,  3  Jac.)  ;  and  the  reason  is, 
because  it  is  the  general  case  of  all  parsons  in  England  ;  but  if  the  use  had  been 
within  this  statute,  the  commissioners  might  have  transferred  the  property.  The 
commissioners  may  decree  that  one  shall  make  a  release  for  assurance  of  the  land ; 
they  may  decree  that  the  party  shall  pay  the  arrearages ;  and  if  they  fail  at  the 
times,  they  shall  pay  a  reasonable  penalty.  If  the  use  were  limited  for  a  chaplain, 
they  may  decree  by  addition  that  the  chaplain  shall  be  a  preacher.  So  they  may 
appoint  the  nomination  of  him  to  a  man  of  science  (as  a  master  of  college,  &c.) ; 
because  such  things  concur  in  decency  and  order  with  the  intent  of  the  founder, 
upon  a  decree  made — anno  40  Elizabeth.  Concerning  a  grammar-school  of  North- 
leach,  which  is  now  incorporated  by  parliament,  5  Jac.  cap.  vii.,  five  things  are 
observable  :  1.  That  if  there  be  a  grammar-school  in  a  town,  and  a  man  devise  land 
to  certain  persons,  upon  condition  that  they  shall  procure  that  grammar-school  to  be 
incorporated,  and  to  find  that  grammar-school  in  such  case,  though  the  corporation 
be  not  procured,  yet  the  profits  must  be  employed  upon  the  school  in  being ;  2. 
Though  the  heir  enter  for  fault  of  employment,  yet  he  shall  be  charged  with  the 
use  ;  3.  If  they  decree  the  land  to  the  heir  which  hath  entered,  or  might  enter  by 
virtue  of  such  condition,  the  decree  is  good,  because  he  had  colour  to  defeat  the  use 
by  entry,  but  because  the  use  thereby  seems  better  established,  the  decree  is  good — as 
if  the  tenant  in  tail  grants  a  rent  unto  one  which  had  a  right  for  a  release  of  his  right, 
that  grant  shall  bind  the  issue  in  tail,  because  it  strengthens  his  possession ;  4.  If  a 
founder  appoint  the  use  of  the  land  to  be  for  a  certain  number  of  the  poor,  and  that 
every  one  shall  have  12d.,  the  commissioners  may  appoint  by  way  of  increase  that  every 
one  shall  have  20d.  But  if  the  number  of  the  poor  limited  by  the  founder  be  uncertain, 
the  commissioners  cannot  add  any  more  poor  to  that  number  upon  whom  the  use 
shall  be  employed.  5.  If  a  man  founds  a  free  school,  and  appoints  the  nomination 
of  the  master  of  the  heir,  the  commissioners  may  decree  it  to  be  a  man  of  science, 
because  it  concurs  with  the  intent  of  the  founder  to  have  one  of  sufficiency.  In  the 
time  of  King  Richard  II.  one  Adderbury  by  licence  founded  alms-houses  in 
Dennington  in  Berkshire,  consisting  of  a  certain  number,  appointing  that  his  heirs 
should  have  the  nomination  of  the  poor  ;  and  after,  in  the  reign  of  King  Henry  VII., 
his  heir  died  without  heir  now,  although  the  corporation  was  determined  for  want  of 
a  nominator,  and  the  commissioners  may  not  erect  or  revive  a  corporation,,  yet  they, 
upon  commission  awarded,  did  and  might  decree  who  shall  be  a  nominator,  for  the 
authority  of  nomination  could  not  escheat  to  the  lord.  If  the  donor  limit  the  em- 
ployment of  the  profits  to  persons  of  one  sex,  quality,  nation,  trade,  or  profession, 
the  commissioners  cannot  decree  the  employment  to  persons  of  another  sex,  quality, 
nation,  trade,  or  profession.  So  if  the  employment  be  appointed  to  be  upon  the  poor 
of  one  parish,  or  the  parishioners  of  one  parish,  or  the  prisoners  of  one  prison,  or  the 
scholars  of  one  grammar-school  uncertain,  the  commissioners'  power  cannot  decree  it 
to  the  poor  of  another  parish,  to  the  prisoners  of  another  gaol,  nor  to  the  scholars  of 
another  school,  for  that  were  contrary  to  the  intent  of  the  donor.  So  if  the  use  be 
limited  for  the  use  of  divers  purposes,  or  for  relief  of  the  poor  and  amending  highways, 
&c,  the  commissioners  cannot  (interleasing  one)  decree  the  employment  of  the  one 
upon  the  other  only,  but  they  may  by  their  donor  appoint  the  time  when  or  the  place 
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of  those  who  should  pay,  deliver,  or  employ  them;  for  remedy 
whereof  it  is  thereby  enacted,  that  the  chancellor  (and  the  chancel- 

where  it  shall  be  paid.  If  the  use  be  limited  for  relief  of  many  soldiers,  they  may  by  decree 
add  a  surgeon  or  physician,  and  allow  them  fees  for  curing  such  soldiers.  But  if  the 
use  be  to  ease  a  parish  of  fifteenths,  the  commissioners  by  their  decree  cannot  extend  this 
to  ease  the  parish  of  charges  for  bastards  born  in  the  parish.  Yet  if  it  be  for  relief 
of  poor,  the  commissioners  may  ordain  that  it  shall  be  a  stock  of  money  to  provide 
hemp,  iron,  &c,  to  set  the  poor  in  work  upon.  If  the  donor  appoint  the  employment 
to  be  in  money,  meat,  or  apparel,  the  commissioners  cannot  charge  the  employment. 
The  commissioners  cannot  decree  the  forfeiture  of  an  obligation  to  be  taken,  but 
they  may  impose  a  reasonable  penalty  for  not  paying  at  the  day.  They  cannot,  by 
their  decree,  commit  any  man  to  prison,  nor  decree  that  he  shall  be  imprisoned ; 
yet,  upon  execution  of  their  decree,  after  the  writ  awarded,  and  an  attachment 
served,  the  Lord  Chancellor  may  imprison  the  party  for  execution  of  the  decree. 
The  commissioners  may  decree  that  a  house  of  correction  shall  be  erected  by  deed 
enrolled,  allowing  £20  per  annum,  according  to  the  statute  of  39  Elizabeth,  c.  v. 
They  may  decree  land  to  a  corporation  in,  esse,  without  danger  of  mortmain.  Unto  a 
general  limitation  of  the  giver,  the  commissioners  by  their  decree  may  add  particular 
limitations,  as  if  the  donor  limit  the  employment  to  marry  poor  maids,  the  commis- 
sioners may  decree  that  such  maids  which  marry  without  the  consent  of  their  parents, 
or  within  age,  of  consent,  or  which  marry  with  their  ravishers,  or  which  were  gotten 
with  child  before  marriage,  or  marry  without  the  orders  of  our  church,  shall  have  no 
part  of  that  money,  and  such  a  decree  is  good,  because  the  additions  are  reasonable.  So 
when  a  sum  in  gross  is  given  to  marry  poor  maids,  they  may  by  their  decree  set  down 
how  much  every  one  that  is  married  shall  have  given  with  her.  So  if  a  gift  be  made 
to  redeem  captives,  they  may  decree  that  no  part  shall  be  employed  to  redeem  any 
traitor  that  is  taken  prisoner,  nor  any  enemy  that  is  taken  prisoner,  unless  he  be  taken 
captive  by  the  Turk.  A  stock  of  money  is  given  in  deposit,  to  be  expended  in  three 
years  about  the  repairing  of  abridge  ;  if  there  be  apparent  likelihood  that  the  bridge, 
without  the  employment  of  the  whole,  in  a  shorter  time  will  fall  down,  they  may 
decree  that  the  sum  may  be  bestowed  in  a  shorter  time.  If  goods  be  given  for  a 
house  of  correction,  they  cannot  decree  the  employment  out  of  the  house.  For  the 
third  point,  the  rule  is,  that  those  which  have  rights,  titles,  estate,  and  interest  para- 
mount to  the  donor  shall  not  be  bound  by  any  decree,  though  they  were  summoned 
and  present  at  the  inquiry,  but  all  those  whom  the  donor  might  have  bound  by  his 
own  act  or  conveyance  shall  be  bound  by  the  decree  of  the  commissioners.  A  com- 
mission for  sewers  is  to  be  preferred  before  a  commission  upon  statute  of  charitable 
use,  if  they  concur  not  in  jurisdiction,  as  if  the  commissioners  for  sewers  decree  that 
land  which  was  given  for  repair  of  highways  shall  be  sold,  &c.  The  commissioners 
upon  this  statute  cannot  make  a  decree  for  the  charitable  use,  because  they  vary  in 
point  of  jurisdiction  and  employment  of  the  use.  But  if  the  land  decreed  by  com- 
missioners of  sewers  were  given  for  the  repair  of  sea-banks,  the  commissioners  upon 
this  statute  may  decree  as  well  as  they,  because  they  agree  in  the  employment.  If 
an  obligation  be  made  to  a  recusant  convict  for  security  of  money  given  to  a  charit- 
able use,  although  the  obligation  cannot  be  put  in  suit  in  the  name  of  the  recusant 
to  whom  it  was  made,  because  he  is  a  person  excommunicate,  and  so  disabled  to  sue 
any  action,  yet  the  commissioners  may  decree  the  payment  of  the  money,  and  it 
shall  bind  the  party  to  pay  the  principal,  but  not  the  forfeiture.  A  man  devises 
that  his  executors  shall  sell  his  land,  and  that  the  money  received  shall  be  employed 
to  a  charitable  use,  if  the  executors  refuse  to  sell  it,  the  commissioners  by  decree  may 
bind  them  to  sell  it,  and  upon  a  writ  of  execution  out  of  the  Chancery  upon  the 
decree,  they  shall  be  compelled  to  sell  it ;  and  it  seems,  in  that  case,  if  the  commis- 
sioners decree  that  the  heir  shall  sell  that  land,  the  heir  shall  be  bound  by  the  de- 
cree, because  the  intent  of  the  devisor  was,  that  the  land  should  be  sold  to  a  charitable 
use.  One  Symons,  an  alderman  of  Winchester,  sold  certain  land  to  Sir  Thomas 
Flemming,  now  Lord  Chief-Justice,  then  recorder  of  that  town ;  and  this  was  upon 
confidence  to  perform  a  charitable  use,  which  the  said  Symons  declared  by  his  last 
will  that  Sir  Thomas  Flemming  should  perform.  The  bargain  was  never  enrolled  ; 
yet  the  Lord  Chancellor  decreed  that  the  heir  should  sell  the  land,  to  be  disposed 
according  to  the  limitation  of  the  use ;  and  this  decree  was  made  the  24th  of  Queen 
Elizabeth,  before  the  Statute  of  Charitable  Uses  ;  and  this  decree  was  made  upon  ordi- 
nary and  judicial  equity  in  Chancery ;  and  therefore  it  seems  the  commissioners  upon 
this  statute  may  decree  as  much  in  the  like  case.  If  a  reversion  be  granted  to  a 
charitable  use,  the  particular  tenant  shall  be  bound  to  attorn  by  the  decree  of  the 
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lor  of  the  Duchy  of  Lancaster  within  his  jurisdiction)  may  from 
time  to  time  award  commissions  under  the  great  seal  to  the  bishop 
of  every  diocese  (and  to  the  chancellor,  if  no  bishop  at  the  time), 
and  to  other  persons  of  good  and  sound  behaviour,  authorising  them, 
or  any  four  of  them,  to  inquire,  as  well  by  the  oaths  of  twelve  lawful 
men  or  more  of  the  county,  and  by  all  other  good  and  lawful  means,  of 
all  such  gifts  and  appointments  ;  and  of  abuses,  breaches  of  trusts, 
misemployments,  concealing,  or  misgovernment  of  lands,  heredita- 
ments, goods,  and  money  appointed  for  any  of  the  charitable  and  godly 
uses  before  mentioned.    And  the  commissioners,  after  inquiry,  shall 

commissioners ;  and  it  was  said,  there  are  precedents  in  Chancery  where  the  Lord 
Chancellor  had  decreed  and  compelled  the  tenant  to  attorn.  If  goods  be  devised  to 
a  charitable  use,  the  commissioners  by  decree  may  bind  and  compel  the  executors 
to  deliver  the  goods.  Concerning  the  awarding  of  staying  execution  by  the  Lord 
Chancellor  touching  decrees  made  by  the  commissioners,  three  points  are  to  be  con- 
sidered upon  two  branches  of  the  statute:  1.  What  decree  shall  be  said  to  be  so 
made  that  the  Lord  Chancellor  ought  to  award  or  stay  execution  thereupon  ?  2.  What 
decree  shall  be  said  to  be  so  certified  as  the  Lord  Chancellor  ought  thereupon  to  stay 
or  award  execution  ?  3.  What  manner  of  execution  the  Lord  Chancellor  may  award 
for  execution  of  decrees  well  made  and  certified  ?  For  the  first,  if  poor  commissioners 
make  a  decree,  and  one  of  them  was  a  person  disabled,  or  if  they  make  a  decree  of 
anything  out  of  their  commission,  or  decree  anything  against  the  common  law  or 
statutes  or  ordinances  of  the  church,  or  varying  or  repugnant  to  the  intent  of  the 
founders  or  donors,  &c,  and  these  and  the  like  be  showed  unto  the  chancellor,  be- 
cause it  appears  that  the  decree  was  not  well  made,  the  chancellor  ought  to  Btay  exe- 
cution. As  to  the  Lord  Chancellor's  power  of  execution,  the  manner  of  execution 
is  referred  to  the  Lord  Chancellor,  and  yet  his  discretion  should  be  limited  and  con- 
fined in  awarding  process  of  execution  unto  the  usual  course  of  justice  in  courts  of 
equity.  But  the  usual  manner  is  to  award  a  writ  of  execution  framed  by  advice  for 
the  purpose  upon  the  statute  ;  and  after  that  an  attachment,  and  then  imprisonment 
of  the  party  until  performance ;  but  he  may  at  his  pleasure  award  an  habere  facias 
seisinam,  if  the  decree  concerned  the  disposing  of  land,  and  thereupon  may  also  grant 
a  commission  to  keep  the  party  in  possession.  Upon  the  third  branch  of  the  fourth 
division  there  is  given  to  the  Lord  Chancellor  a  directory,  declaratory,  and  additional 
and  compulsory  power  by  this  statute,  which  he  may  exercise  upon  complaint  by  a 
party  aggrieved,  that  the  commissioners  have  not  pursued  their  authority.  A  party 
aggrieved  is  whosoever  hath  bonvm  omissum,  or  malorum  commissum,  by  the  decree ; 
whosoever  is  interested  and  hath  a  property  and  ownership  of  goods  and  lands  to  his 
own  use ;  whosoever,  by  the  decree,  hath  prejudice  either  in  law  or  equity  is  pars 
gravata,  and  may  complain  by  bill.  But  where  the  prejudice  is  common  or  general, 
there  every  man  may  complain  as  amicus  curice,  not  as  a  party  aggrieved  ;  as  where 
lands  given  to  repair  bridges  or  highways,  which  are  public  easements,  there  any  man 
may  complain  if  the  decree  limit  the  use  to  any  other  purpose.  If  a  stock  be  given 
to  be  let  out  to  poor  tradesmen  of  a  town,  and  this  be  decreed  only  to  clothiers,  the 
other  tradesmen  are  pars  gravata  ;  so  if  to  artisans,  and  it  be  decreed  only  to  haber- 
dashers, &c,  the  others  are  pars  gravata.  If  the  commissioners  decree  that  the 
arrear  of  the  profits  given  to  a  charitable  use  shall  be  paid  in  two  years,  the  Lord 
Chancellor  may  alter  the  decree  in  the  point  of  time,  and  limit  a  longer  or  shorter 
day  of  payment.  If  the  gift  be  general  for  the  maintenance  of  a  school,  and  the 
decree  be  made  for  a  grammar-school,  the  Lord  Chancellor  may  alter  the  decree, 
and  appoint  it  for  a  writing-school.  If  the  donor  give  money  to  be  lent  to  poor 
tradesmen,  and  the  decree  limits  the  time  how  long  they  shall  have  it ;  yet  the  Lord 
Chancellor  may  limit  a  longer  or  shorter  time  of  the  loan.  But  if  the  gift  be 
given  to  make  a  causeway  in  a  place  certain,  and  it  is  decreed  accordingly,  the  Lord 
Chancellor  cannot  alter  the  place,  but  he  may  change  the  employment  from  a 
causeway  to  make  a  bridge  if  in  his  discretion  he  thinks  fit,  because  the  passage 
was  the  principal,  which  being  observed,  the  conveniency  whether  a  causeway  or  a 
bridge  were  fittest  is  in  the  chancellor's  discretion  to  appoint.  If  the  donor  ordain 
that  the  relief  be  given  in  bread,  and  it  be  decreed  accordingly,  the  Lord  Chancellor 
cannot  alter  the  relief  to  be  given  in  money,  for  the  kind  should  be  charged.    So  if 
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make  orders,  judgment,  and  decrees  for  faithfully  employing  such 
gifts  to  the  charitable  uses  and  intents  for  which  they  were  ap- 
pointed, with  an  appeal  therefrom  to  the  chancellor. 

This  act  is  not  to  extend  to  the  two  universities,  nor  to  the 
colleges  of  Westminster,  Eton,  or  Winchester,  nor  to  any  cathedral 
or  collegiate  church,  nor  to  any  city  or  town  corporate,  nor  to  any 
lands  given  to  such  uses  within  a  town  corporate  or  city,  where 
there  is  a  special  governor  appointed  to  direct  and  dispose  such 
lands  and  gifts,  nor  to  any  college,  hospital,  or  free-school  which 
have    special    visitors,    governors,     or    overseers    appointed    by 

the  relief  be  appointed  to  be  given  at  Christinas,  the  decree  accordingly  cannot  be  altered 
to  another  feast,  because  the  honour  of  the  particular  feast  seems  essential  to  the  gift. 
So  if  the  gift  and  decree  be  for  such  poor  as  shall  comeand  hear  a  sermon  at  St  Paul's,  it 
cannot  be  altered  to  Westminster,  for  the  place  is  material.  But  assets  in  law  must 
satisfy  debts  before  charity,  because  the  common  law  must  order  their  disposition.  Vet 
charity  must  be  preferred  before  legacies  in  disposition  of  assets  of  law.  Lands  were 
given  to  find  an  obit  in  such  a  chapel,  appointed  a  certain  sum  upon  it,  and  that  the 
,  residue  should  be  employed  for  the  reparation  of  the  chapel  in  which  the  obit  should 
be  celebrated.  In  this  case  it  was  adjudged  that  all  the  land  was  given  to  the  king,  for 
the  one  doth  depend  upon  the  other.  And  by  Popham,  this  case  cited  Pasch.,  10  Eliz. , 
Rot.,  393  :  One  Draiton,  seised  of  land  in  fee  in  London,  devised  it  to  the  dean  and 
chapter  of  St  Paul's,  on  condition  that  they  find  two  chaplains  to  pray  for  his  soul  in 
a  chapel  newly  built  by  him,  and  to  pay  to  them  for  their  salary  £13,  6s.  8d.,  and  to 
find  an  obit  appointing  upon  it  a  certain  sum,  and  to  repair  the  chapel,  and  this 
found  within  the  five  years.  Yet  it  was  adjudged  against  the  king  (Colborn  v.  Sale, 
T.,  1578,  B.  R.  Duke,  89,  4  Coke,  116).  Thomas  Wills  (12  Edw.  IV.),  devised  houses 
in  London,  worth  £24  per  annum,  to  his  wife  for  life,  remainder  to  the  parson  and 
churchwardens  of  St  Edmonds  and  their  successors ;  and  devised  that  his  wife  during 
her  life,  and  they  in  remainder,  should  find  a  priest  to  say  divine  service  at  the  altar 
in  the  chapel  of  Our  Lady  in  the  church  of  St  Edmonds  for  the  souls,  &c. ;  and  that 
the  same  priest  should  be  aiding  and  assisting  to  divine  service  in  the  church,  and 
that  his  wife  for  her  life,  and  they  in  remainder  after,  should  pay  to  him  for  his 
salary  £6, 13s.  4d.  Further,  he  devised  that  they  found  with  six  priests,  and  appointed 
22s.  certain,  to  be  employed  upon  it,  whereof  part  to  be  distributed  amongst  the  poor 
of  the  trade  of  drapers  which  should  come  to  the  said  obit  and  could  not  come. 
Also,  he  appointed  16d.  yearly  to  the  parson  of  St  Edmonds  for  the  beading  of  beads 
every  Sunday ;  3s.  4d.,  to  the  friars  of  St  Augustin  to  pray  for  his  soul.  Also,  4s. 
yearly  to  be  paid  to  the  preacher  at  Paul's  upon  Good  Friday.  To  three  preachers  at 
the  Spittle  to  commend  his  soul  to  the  prayers  of  the  people,  13s.  4d.  Also,  3s.  4d. 
to  the  warders  of  the  company  of  Sheerman,  to  distribute  amongst  the  poor  alms- 
men of  that  trade,  to  the  intent  that  those  of  the  warders,  with  eight  or  more  of  the 
said  company,  upon  warning,  should  come  to  his  obit.  Also  he  appointed  accounts 
yearly  to  be  taken,  and  that  the  churchwardens  of  St  Edmonds  should  have  the  letting 
and  setting  of  his  land,  and  the  churchwardens  of  St  Mary  Woolnaught  should  come 
yearly,  and  have  for  their  pains  6s.  a-piece,  and  the  churchwardens  of  St  Edmonds 
to  have  6s.  8d. ;  and  lis.  4d.  yearly  appointed  for  the  finding  of  books  and  ornaments 
and  vestments  of  the  chapel  where  he  appointed  his  obit  to  be  celebrated,  and  that 
all  the  revenue  coming  of  the  premises  shall  be  in  several  keeping,  separated  from 
other  monies  in  a  chest  for  the  reparation  and  new  building  of  the  tenements.  And 
it  was  adjudged,  that  the  houses  were  given  to  the  king;  for  all  else,  the  king  shall 
never  have  the  land  itself,  which  was  never  limited  to  the  priest,  and  though  the 
prayers  were  to  be  made  out  of  the  church,  it  is  within  the  statute.  The  words  "church" 
or  "  chapel,"  extended  to  lamps  and  lights,  not  to  prayers.  It  says  "anniversary  or  like 
thing,"  and  this  is  like  thing,  in  the  bare  case  these  words  that  his  friends  should 
have  the  residue  of  the  profits  of  the  lands.  But  in  that  case,  because  the  obit  was 
not  found  within  the  five  years,  the  king  could  not  have  the  land.  And  therein  this 
difference  was  taken  where  certain  sums  are  limited  to  superstitious  uses,  and  one 
use  is  separate  and  divided  from  the  other.  There  the  finding  of  one  will  not  give 
all  the  land  to  the  king,  nor  anything,  upon  the  reparation  of  the  church  or  chapel 
within  the  five  years,  yet  all  the  land  will  go  to  the  king. 
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the_  founder,    nor    be    prejudicial    to    the    jurisdiction    of    the 
ordinary. 

These  are  the  provisions  made  by  this  famous  statute,  which, 
upon  the  face  of  it,  appears  nothing  more  than  an  ordinance  prescrib- 
ing a  mode  of  visiting  and  correcting  the  government  of  public 
charities,  under  a  commission  from  the  great  seal.  However,  the 
anxiety  hereby  shown  to  protect  and  encourage  such  benevolent 
establishments  was,  in  after-times,  made  use  of  to  deduce  conse- 
quences not  intended  or  foreseen  by  the  makers  of  the  act.  It  has 
been  held,  that  gifts  to .  corporations  and  bequests  of  estates-tail, 
without  a  recovery,  are  made  valid  by  this  statute  under  the  idea 
of  appointments  to  charitable  uses.1 

While  the  parliament  were  consulting  for  the  encouragement 

Of  church    and  due  order  of  these  institutions,  it  passed  several 

leases.      acj;S  f0r  the  preservation  of  another  kind  of  public 

property,  the  possessions  of  the  church :  these  had  of  late  suffered 

considerable  dilapidations  (a).      The  revenues  of  bishoprics  had 

(a)  Principally  at  the  hands  of  the  crown.  The  conduct  of  Elizabeth  with  reference 
to  the  established  church  surpassed  that  of  the  worst  of  the  Norman  sovereigns. 
"  She  kept,"  says  Hume,  "  the  see  of  Ely  vacant  for  not  less  than  nineteen  years 
in  order  to  retain  the  revenue"  {Strype,  iv.,  351)  ;  "and  it  was  usual  for  her," 
he  adds,  "  when  she  promoted  a  bishop,  to  take  the  opportunity  of  pillaging  the  see 
of  some  of  its  manors"  {Ibid.,  215).  It  is  manifest,  therefore,  that  the  scope  of  the 
act  could  not  have  been  protection  of  the  benefices  of  the  church,  unless,  indeed,  it 
was  for  their  protection  from  the  crown.  But  as  no  statute  was  passed  except  at  the 
instance  of  the  queen's  council,  it  is  probable  that  the  real  object  was  to  facilitate 
the  plunder  of  the  sees  by  preventing  any  one  as  much  as  possible  from  profiting  by 
the  temporalties  except  the  crown  and  its  favourites.  Leases  had  been  used  by  the 
religious  houses,  in  apprehension  of  suppression,  to  secure  the  benefit  of  the  property 
as  long  as  possible  and  as  far  as  possible  from  the  hands  of  the  rapacious  courtiers, 
who  were  the  principal  promoters  of  spoliation ;  and  leases  might  be  made  use  of 
by  bishops  in  the  same  way,  and  no  doubt  were.  The  existence  of  a  lease  would  seem 
to  prevent  immediate  plunder  to  any  present  benefit  from  it;  and  hence  in  all  pro- 
bability this  statute,  which  cannot  be  supposed  to  have  been  provided  by  such  a 
sovereign  as  Elizabeth  in  the  interest  of  the  church.  Two  acts  were  passed  in  one  of 
the  first  sessions,  by  the  Brat  of  which  all  the  ecclesiastical  property  restored  by  Queen 
Mary  to  the  church  was  reannexed  to  the  crown,  and  by  the  other,  the  queen  was 
empowered,  on  the  vacancy  of  any  bishopric,  to  take  possession  of  the  lands  belonging 
to  the  bishopric,  with  the  exception  of  the  chief  mansion-house  and  its  domains, 
on  condition  that  she  gave  an  equivalent  in  tithes  and  personages  appropriate.  Now 
by  the  deprivation  of  the  Catholic  prelates,  every  bishopric  but  one  had  become 
vacant,  and  commissioners  had  been  appointed  to  carry  into  effect  the  change  con- 
templated by  the  act.  The  new  prelates  had  to  submit  to  this  attempt  to  tear 
from  their  respective  sees  the  most  valuable  of  their  possessions.  The  queen  refused 
to  accept  their  homage  or  to  restore  their  temporalties  until  the  work  of  spoliation 
was  complete.  They  then  accepted  their  bishoprics  in  the  state  to  which  they  were 
reduced,  and  the  lands  taken  from  them  were  distributed  by  the  queen  among  her 
favourites  {Strype,  i.,  97  ;  Statutes  of  the  Realm,  iv.,  381).  It  need  hardly  be 
said  that  no  statutes  passed  under  such  a  sovereign  could  have  been  passed  for  the 
protection  of  the  property  of  the  church.  No  doubt  many  charities  were  saved  from 
confiscation.  It  was  found  at  the  end  of  the  reign  of  Elizabeth,  that  one  Hart,  in 
the  26th  of  Henry  VI.,  devised  two  leases  in  Walbrook  in  London,  to  the  church- 
wardens of  St  Stephen,  Walbrook,  to  their  uses — 1.  To  find  an  obit  and  to  bestow 
3s.  4d.  annually  upon  an  obit  in  the  church ;  2.  To  repair  the  houses ;  3.  To  bestow 
the  residue  upon  the  repairs  of  the  church  and  to  provide  ornaments  in  it.  But  the 
devise  was  conditional,  that  if  they  failed  to  find  the  obit,  that  then  the  estate  should 

1  2  Atk.,  552,  553.    Duke's  Cha.  Uses,  84. 
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always  lain  at  the  mercy  of  the  crown  ;  which,  on  the  restitution  of 
the  temporalties,  would  reserve  to  itself  out  of  them  what  it 
thought  convenient  or  proper.  To  give  an  instance  of  the  little 
scruple  with  which  this  was  done,  Henry  VIII.,  upon  the  judgment 
of  praemunire  against  Cardinal  Wolsey,  then  Archbishop  of  York, 
seized  York  House,  the  town  residence  of  that  see,  and  ever  after  it 
remained  in  the  crown ;  the  bishop  who  succeeded  having  a  right 
to  no  more  than  he  was  put  in  possession  of,  on  the  restitution  of 
the  temporalties.  When  the  Beformation  had  begun,  this  practice 
of  plundering  the  possessions  of  bishops  became  more  common, 
owing  to  the  delinquency  many  incurred  by  non-conforming  with 
the  new  establishment,  and  the  colour  thereby  furnished  of  seizing 
the  whole  or  part  under  the  motion  of  forfeiture. 

This  was  one  way  in  which  the  church  was  plundered  ;  but  this 
was  involuntary.  There  was  another  practised  by  the  churchmen 
themselves,  which  had  very  much  increased  of  late,  from  the  cir- 
cumstances of  the  times.  The  clergy  in  Queen  Mary's  time,  par- 
cease,  and  the  land  goto  the  corporation  of  London ;  and  that  they  should  find  the  obit, 
and  bestow  the  residue  of  the  profits  upon  London  Bridge.  And  it  appeared  that  the 
obit  was  well  maintained  within  five  years  before  the  act ;  and  the  question  was  whether 
the  houses  were  given  to  the  queen,  and  it  was  held  not ;  for  that  the  queen  should 
have  no  more  than  that  which  was  appointed  for  the  maintenance  of  the  obit,  and 
not  that  which  was  given  for  the  repairs  and  ornaments,  which  were  good  uses 
(Sort  v,  Brewer,  Cro.  Eliz.,  449).  For  although  the  obit  was  appointed  to  be  in  the 
church,  yet  the  church  was  for  divers  other  good  puposes,  and  for  those  good  uses  the 
church  ought  not  to  be  refused  these  ornaments,  and  the  letter  of  the  statute  was  plain 
that  the  king  shall  have  that  only  which  was  given  to  superstitious  uses.  And  it 
was  said  that  in  the  case  of  the  town  of  Wakefield,  house  and  lands  were  given  to 
give  part  of  the  profits  to  a  priest  to  say  mass,  and  other  parts  of  the  profits  for  the 
repair  of  the  house,  and  the  repair  of  a  bridge ;  and  it  was  adjudged  that  the  queen 
should  have  all  but  what  was  given  for  the  repair  of  the  bridge.  And  it  was  also 
said  that  there  had  been  a  case  where  land  was  given  to  find  a  priest  to  say  mass, 
and  also  to  give  part  to  the  poor ;  and  because  the  part  to  be  given  to  the  poor  was 
uncertain,  the  queen  had  all ;  but  there  was  no  express  difference  by  the  letter  of 
the  statute  between  land  given  for  the  maintenance  of  an  obit  and  land  given  for 
the  maintenance  of  a  priest  (Ibid.)  Upon  this,  the  following  case  arose  in  the  reign 
of  Elizabeth  :  An  ancestor  of  Sir  Edward  Clare  devised  land  to  certain  persons  and 
their  heirs,  upon  the  trust  and  confidence  that  they  should,  out  of  the  profits,  erect 
a  free  school,  and  pay  so  much  to  the  master  yearly,  and  so  much  to  the  usher,  and 
should  give  .£10  per  annum  to  five  poor  men  ;  and  it  was  found  that  the  land  was 
not  so  employed,  nor  any  school  erected,  nor  any  usher  paid  ;  and  the  question  was, 
whether  for  this  breach  of  condition  Sir  Edward  Clare  might  re-enter  on  the  land  ? 
which  raised  two  points,  — whether  the  uses  were  void  by  the  statute,  and  whether  they 
made  a  condition  ?  And  it  was  held  trfkt  it  was  not  void  by  the  statute,  for  that  was 
only  to  restrain  superstitious  uses,  and  not  to  restrain  such  as  were  in  favour  of 
learning  and  relief  of  the  poor.  And,  further,  it  was  held,  that  the  words  being  "  upon 
trust  and  confidence,"  showed  that  the  donor  reposed  trust  in  them,  and  would  not 
have  the  land  return  for  non-performance  of  it,  so  that  it  was  not  a  condition,  but  a 
trust  (Martidah  v.  Martin,  Cro.,  Eliz.,  288).  The  validity  of  confiscations  under  the 
statutes  of  chantries  was  contested  in  numerous  cases  in  subsequent  reigns.  Thus, 
in  the  reign  of  James  I.,  this  case  arose.  The  dean  and  chapter  of  York,  in  ancient 
times,  had  devised  to  them,  by  one  Dalby,  £400,  to  the  intent  to  find  a  chantry  in 
their  church  perpetually,  and  an  obit  for  the  soul  of  Dalby,  and  that  the  chantry 
priest  should  have  forty-eight  marks  yearly.  King  Henry  IV.  granted  licence  to 
them  to  purchase  those  houses  in  Fleet  Street  and  other  lands  in  York,  ad  onera 
et  opera  pietatis  in  the  will  of  Dalby  mentioned  to  be  performed ;  whereupon  they 
purchased  the  land,  and  made  ordinances  how  the  priest  should  be  maintained,  and 
agreed  with  the  executors  of  Dalby  for  the  finding  him  perpetually ;  and  it  was 
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ticularly  the  bishops,  foreseeing  a  Protestant  succession  would  soon 
take  place,  were  resolved  to  make  the  most  of  their  present  posses- 
sion, and  exercised  the  full  extent  of  that  power  over  their  ecclesias- 
tical property  which  was  allowed  them  by  the  law,  in  letting  long 
leases,  and  otherwise  incumbering  it,  little  solicitous  how  much  they 
dilapidated  the  revenues  of  their  successors.  Bishop  Gardiner 
made  no  scruple  of  boasting  of  this  practice,  and  used  to  say,  in 
alMsion  to  the  length  of  his  leases,  that  he  should  be  a  bishop  a 
hundred  years  after  he  was  dead.  Abuse  like  this  called  for  some 
remedy ;  and  accordingly,  several  provisions  were  made  by  parlia- 
ment which  have  since  been  known  by  the  appellation  of  the  re- 
straining statutes. 

These  we  shall  mention  in  the  order  in  which  they  were  made. 
The  first  is  stat.  1  Elizabeth,  c.  19,  and  relates  only  to  bishops. 
This  act  having  enabled  the  crown  (which  power  was  heretofore 
exercised  by  the  king  without  such  a  parliamentary  sanction),  upon 
the  vacancy  of  any  archbishopric  or  bishopric,  to  take  into  its  pos- 
session as  much  of  its  lands  as  amounts  to  the  value  of  the  parson- 
ages appropriate,  and  tenths  within  the  same  belonging  to  the 
crown,  so  that  an  exchange  shall  in  that  manner  be  effected,  in 

found  that  the  dean  and  chapter  employed  £8  for  the  maintenance  of  a  priest,  and 
other  sums  for  the  maintenance  of  an  obit,  and  that  the  lands  were,  in  the  first  of 
Edward  VI.,  certified  to  be  employed  for  a  chantry;  and  the  king  had  taken  it  as 
chantry  land,  and  given  it  to  Sir  Edward  Montague,  who  let  to  the  defendant,  and 
the  dean  and  chapter  entered,  and  let  to  the  plaintiff.  And  it  was  contended  that 
it  was  a  chantry  and  given  to  the  king,  and  two  judges  so  held.  But  the  other 
judges  held  the  contrary,  because  there  was  not  any  lands  given  to  Dalby,  and  his 
interest  could  not  make  a  chantry  ;  and  the  dean  and  chapter  did  not  make  a  chantry 
nor  appoint  any  lands  thereto,  but  bound  these  lands  for  the  payment  of  an  annual 
sum  to  a  priest ;  and  that  sum  which  was  paid  was  not  paid  out  of  the  lands  only, 
but  out  of  all  their  possessions ;  and  when  no  lands  certain  were  given  for  the  pur- 
pose nor  employed  for  that  purpose,  there  were  no  reason  why  they  should  be  given 
to  the  king  (Holloway  v.  Watkms,  Cro.  Jae.,  51).  In  the  reign  of  Charles  II.  this 
case  arose  :  Stroud,  in  the  time  of  Henry  VII.,  being  seised  of  land  in  fee,  made  a 
feoffment  to  use  of  his  last  will,  and  afterwards  made  his  will,  and  devised  certain 
lands  to  the  dean  of  Newark,  in  Leicester,  for  an  obit ;  and  the  residue  now  in  ques- 
tion to  the  chantry  priest  of  Stroud's  chantry,  £7  per  annum,  during  the  life  of  his 
wife  and  Edith  his  sister,  to  chant  for  his  soul  and  the  soul  of  his  ancestors ;  and  the 
residue  of  the  profits,  if  any,  to  Edith  his  sister.  And  after  the  death  of  his  wife 
and  sister  to  perform  divine  service  for  ninety-nine  years,  and  then  that  the  land 
should  be  sold  and  the  money  distributed  in  charitable  UBes  for  the  souls  of  the 
aforesaid  persons.  The  feoffees  made  feoffment  over,  rendering  to  the  chantry  priest 
£7  per  annum  for  ninty-nine  years.  And  then  came  the  Statute  of  Chantries  ;  and 
if  upon  this  matter  the  fee-simple  should  be  forfeited,  or  only  the  lease,  was  the 
question.  And  it  was  held,  that  not  only  the  lease,  which  did  not  determine  until 
7  Charles  I.,  but  also  the  fee-Bimple  was  to  be  forfeited,  for  it  was  a  disposition  of 
the  lands  with  intent  to  maintain  a  priest,  and  was  a  superstitious  foundation,  and 
so  forfeited  under  the  statute,  and  that  a  conveyance  to  such  uses  was  sufficient  to 
forfeit  the  lands  without  an  actual  employment  to  such  uses.  The  court  put  the 
Objection,  that  if  all  lands  given  to  superstitious  uses  should  be  forfeited,  all  the 
church  land  in  England  would  be  forfeited ;  but  they  met  it  thus — that  lands  given 
to  a  priest,  quatenus  parish  priest,  to  chant  mass,  was  not  forfeited  by  the  statute, 
but  those  lands  which  were  given  to  him  as  a  private  chantry  priest,  as  to  chant 
mass  at  such  an  altar  for  the  soul  of  the  donor  and  his  ancestor,  or  pray  for  other 
private  persons,  should  be  forfeited  (Waldronv.  Ward,  2  Sid.,  46  ;  Adam  Lambert's 
Case,  i  Coke,  115 ;  Pit  v.  James,  Hobart,  122  ;  Chiene's  Case,  10  Litt.,  392). 
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order  that  the  said  revenue  of  tenths  and  impropriate  benefices 
might  be  in  the  governance  and  disposition  of  the  clergy ;  having 
made  this  regulation,  the  statute  further  ordains  as  follows :  that  all 
gifts,  grants,  feoffments,  fines,  or  other  conveyance,  or  estate,  by 
any  archbishop  or  bishop,  of  any  honours,  castles,  manors,  lands, 
tenements,  or  other  hereditaments,  parcel  of  the  possession  of  his 
see,  to  any  person  or  body  corporate,  other  than  the  queen  and  her 
successors,  whereby  an  estate  should  pass,  other  than  for  the  term 
of  twenty-one  years,  or  three  lives,  from  the  commencement  of  it, 
and  whereupon  the  old  accustomed  yearly  rent  or  more  shall  be 
reserved,  and  payable  during  the  twenty-one  years  or  three  lives, 
shall  be  void.  The  reservation  in  favour  of  alienations  to  the  queen 
was  probably  only  meant  to  be  in  aid  of  the  provisions  in  the  first 
part  of  this  act  just  mentioned. 

This  subject  was  taken  up  again  in  another  way,  and  extended 
beyond  the  bishops  to  other  ecclesiastical  persons  bystat.  13  Eliza- 
beth, c.  10.  This  act  contains  two  provisions,  one  to  make  ineffec- 
tual all  conveyances  by  beneficed  persons  to  defeat  the  remedy 
which  the  law  gives  against  their  executors  for  dilapidations  ;  the 
other  to  put  a  restraint  upon  the  leases  of  other  spiritual  men 
similar  to  that  imposed  on  those  of  bishops.  In  the  first  place,  it 
is  enacted,  that  if  any  archbishop,  bishop,  dean,  archdeacon,  provost, 
treasurer,  chaunter,  chancellor,  prebendary,  or  any  other  having  a 
dignity  or  office  in  a  cathedral  or  collegiate  church ;  or  if  any 
parson,  vicar,  or  other  incumbent  of  any  ecclesiastical  living,  to 
which  belongs  any  house  or  building  which  he  ought  to  maintain 
in  repair  ;  if  any  such  person  make  a  deed  of  gift,  or  alienation  of 
his  movable  goods  and  chattels  for  the  above-mentioned  purpose, 
the  successor  may  commence  a  suit  against  the  person  to  whom 
the  deed  is  made  in  the  ecclesiastical  court  for  the  dilapidations,  in 
the  same  manner  as  he  might  against  him  if  he  were  the  executor. 

And,  secondly,  because  long  leases  were  the  chief  cause  of  dila- 
pidations and  the  impoverishing  of  successors,  it  was  enacted  that 
all  leases,  gifts,  grants,  feoffments,  conveyances,  or  estates  by  the 
master  and  fellows  of  a  college,  dean  and  chapter  of  a  cathedral  or 
collegiate  church,  master  or  guardian  of  an  hospital,  parson,  vicar, 
or  any  other  having  a  spiritual  living  (a)  (other  than  for  the  term  of 
twenty-one  years,  or  three  lives,  from  the  time  any  such  lease  or 
grant  shall  be  made,  whereupon  the  accustomed  yearly  rent  or  more 
shall  be  reserved,  and  payable  yearly  during  the  term)  shall  be  void. 

This  act  is  followed  by  another,  made  in  the  same  sessions,1  in 
order  "to  prevent  livings  appointed  for  ecclesiastical  ministers 
being  transferred  by  corrupt  and  indirect  dealings  to  other  uses." 

(a)  It  was  held  that  bishops  were  not  included  under  these  general  words,  for  that 
it  was  not  to  be  presumed  that  parliament  would  express  the  greater  dignitaries  after 
the  lesser  in  mere  general  words, — an  important  principle  of  statutable  construction 
(Golds.,  171  ;  Godb.,  395;  1  Jones,  186  ;  Archbishop  of  Canterbury's  Case,  2  Coke's 
Reps.,  47.) 

1  13  Eliz.,  u.  20. 
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Tt  enacts  that  no  lease  of  any  benefice,  or  ecclesiastical  promotion 
with  cure,  nor  of  any  part  thereof,  not  being  impropriated,  shall 
endure  any  longer  than  while  the  lessor  shall  be  ordinarily  resident 
and  serving  the  cure  (a),  without  absence  above  eighty  days  in  one 
year,  but  shall  immediately  upon  such  absence  become  void  (b). 
The  incumbent  is  also  to  forfeit  one  year's  value  of  his  benefice 
to  the  poor.  To  abolish  a  charge  which  had  been  imposed  on 
many  of  the  clergy  by  the  zeal  of  the  reformers,  that  of  providing 
for  exhibitioners  at  the  university,  and  other  persons  out  of  their 
livings,  it  is  enacted  that  the  charging  benefices  with  cure  with  any 
pension  or  profit  shall  be  void.  However,  it  is  provided,  notwith- 
standing the  former  clause  of  this  act,  that  a  parson  who  may  by 
law  hold  two  benefices,  may  devise  that  on  which  he  does  not 
usually  reside  to  his  curate,  which,  however,  is  only  to  endure  as 
long  as  the  curate  resides,  without  absenting  himself  for  forty  days 
in  one  year. 

These  two  acts  of  13  Elizabeth  were  explained  by  stat.  14  Eliza- 
beth, c.  11.  As  to  the  last  of  them,  it  was  thought  that  bonds  and 
covenants  to  enjoy  land,  not  being  leases,  were  not  within  the 
restriction  of  the  statute ;  wherefore  it  is  declared,1  that  all  bonds, 
contracts,  covenants,  and  promises,  and  by  stat.  43  Elizabeth,  c.  9, 
all  judgments  for  permitting  any  enjoyment  of  a  benefice  with 
cure,  or  to  take  the  profits,  shall  be  adjudged  of  the  same  force  as 
leases  ;  and  the  like  engagements  made  by  curates  are  to  be  con- 
sidered in  the  same  light  as  demises.2  Again,  as  to  that  clause  of 
13  Elizabeth,  c.  10,  which  concerns  leases,  it  is  declared,3  that  it 
shall  not  be  construed  to  extend  to  houses,  or  ground  belonging  to 
houses,  situated  in  the  city,  borough,  town  corporate,  or  market- 
town,  or  the  suburbs  of  them,  so  as  it  be  not  the  capital  or  dwelling- 
house  for  the  habitation  of  such  ecclesiastical  persons,  nor  have 
above  ten  acres  of  ground  belonging  to  it.     But  leases  may  be 

(a)  Upon  this  statute,  it  was  held  that  a  lease,  made  during  a  term  for 
years  for  three  lives,  reserving  the  ancient  rent,  was  void,  even  although  confirmed 
by  the  dean  and  chapter,  and  did  not  bind  the  bishop's  successors  {Master  v.  Wright, 
Cro.  Eliz.,  141).  And  the  principal  reason  was  that,  by  the  words  of  the  statute 
upon  leases  made  by  bishops,  the  ancient  rent  must  be  reserved,  and  yearly  pay- 
able ;  and  in  this  case  the  rent  reserved  in  the  grant  for  lives  in  reversion,  although 
due,  could  not  be  recovered  by  the  successor  during  the  lease  for  years,  not  by  dis- 
tress or  action  of  debt,  being  reserved  upon  a  lease  for  life,  nor  by  assize,  for  he  had 
no  seisin  (Ibid.) ;  and  so  it  could  not  be  due  or  payable  according  to  the  statute. 

(6)  Upon  this  statute  it  was  held  that  the  death  of  a  parson  was  non-residency 
within  the  meaning  of  the  statute,  so  as  to  avoid  a  lease.  A  parson  made  a  lease  of 
lands  usually  let,  reserving  the  ancient  rent.  The  patron  and  ordinary  confirmed 
the  lease.  The  lessee  let  part  of  the  term  to  the  defendant  ;  and  then  the  parson 
died,  and  his  successor  entered  and  let  to  the  defendant  again,  when  the  first  lessee 
brought  action  for  rent,  and  he  pleaded  the  statute.  And  it  was  held  that  the  lease 
was  void  by  the  death  of  the  incumbent ;  for  that  the  statute  was  meant  to  provide 
against  dilapidations,  and  for  the  maintenance  of  hospitality;  and  therefore  the 
leases  were  void,  not  only  for  non-residency,  but  for  death  or  resignation  ;  for  other- 
wise dilapidations  shall  be  in  the  time  of  the  successor,  and  he  cannot  maintain 
hospitality  (Mott  v.  Hales,  Cro.  Elk.,  123). 

'  Sect.  15.  a  Sect.  16.  3  Sect.  17. 
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made  of  such  houses  as  before  the  stat.  13  Elizabeth,  c.  10.  How- 
ever, they  are  not  permitted  by  this  statute1  to  make  them  in 
reversion,  nor  without  reserving  the  'accustomed  yearly  rent  at  the 
least,  nor  without  charging  the  lessee  with  the  reparations,  nor  for 
longer  term  than  forty  years  at  the  most ;  nor  are  any  houses  per- 
mitted to  be  aliened,  unless  there  be,  in  recompense  thereof,  an 
assurance  made  of  lands  of  as  good  value,  and  of  as  great  yearly 
value  at  the  least,  in  fee-simple.2  It  is,  moreover,  declared  that  all 
money  recovered  by  sentence,  composition,  or  otherwise,  for  dilapi- 
dations, shall,  within  two  years  after  the  receipt  thereof,  be  employed 
on  the  buildings  in  respect  of  which  it  was  recovered,  on  pain  of 
forfeiting  double  as  much  as  is  not  so  employed.3 

The  next  act  in  the  statute-book  concerning  college  leases  is  stat. 
18  Elizabeth,  c.  6,  for  maintenance  of  the  colleges  in  the  univer- 
sities, and  of  Winchester  and  Eton ;  which  is  followed  by  another 
in  the  same  sessions,  stat.  18  Elizabeth,  c.  11,  intended  to  explain 
further  the  stat.  13  Elizabeth,  c.  10  and  20,  concerning  dilapida- 
tions and  leases,  which  we  shall  first  take  notice  of  as  more  inti- 
mately connected  with  what  has  gone  before,  and  close  this  subject 
with  the  former  of  these  two  acts.  It  seems  that  many  persons 
had  availed  themselves  of  the  letter  of  stat.  13  Elizabeth,  c.  10,  to 
defeat  the  spirit  of  it,  and  had  made  leases  for  twenty-one  years,  or 
three  lives,  long  before  the  expiration  of  former  years.  It  is  there- 
fore declared,  that  all  leases  of  spiritual  or  collegiate  lands,  whereof 
any  former  lease  for  years  is  in  being,  not  to  be  expired,  surrendered, 
or  ended  within  three  years  next  after  the  making  of  any  such  new 
lease,  shall  be  void.  And,  moreover,  the  same  provision  which  had 
been  made  by  stat.  14  Elizabeth,  c.  11,  to  prevent  an  invasion  of 
the  stat.  13  Elizabeth,  c.  20,  respecting  leases  of  benefices,  with 
cure,  was  now  adopted  in  the  present  instance ;  and  every  bond  and 
covenant  for  renewing  or  making  of  any  lease  contrary  to  the  true 
intent  of  this  act,  or  of  13  Elizabeth,  c.  10,  is  made  void.  Thus 
far  as  to  an  explanation  of  stat.  13  Elizabeth,  c.  10. 

Next,  as  to- the  stat.  13  Elizabeth,  c.  20,  to  enforce  the  forfeiture 
there  inflicted  on  the  incumbent  of  one  year's  profit,  to  be  distri- 
buted among  the  poor  of  the  parish,  it  is  ordained,4  that  after  com- 
plaint to  the  ordinary,  he  shall,  within  two  months  after  sentence, 
upon  the  request  of  the  churchwardens,  grant  the  sequestration  of 
such  profits  to  such  inhabitants  of  the  parish  as  he  shall  think 
convenient ;  and  upon  the  ordinary's  default,  then  every  parishioner 
may  retain  his  tithes,  and  the  churchwardens  may  enter  and  take 
the  profits  of  the  glebe-lands  and  other  rents  and  duties,  until  the 
ordinary  grants  sequestration ;  and  then  to  yield  account  to  the 
sequestrators,  who  are  to  distribute  the  profits  to  the  poor,  accord- 
ing to  the  directions  of  the  act,  under  pain  of  forfeiting  double  the 
value  of  such  as  is  "withholden,  to  be  recovered  in  the  spiritual 
court.5 

i  14  Eliz.,  o.  11.  2  Sect.  19.  3  Sect.  18.  *  Sect.  7.  5  Sect.  7. 
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The  last  act  is  stat.  18  Elizabeth,  c.  6,  which  relates  to  the  mode 
of  paying  the  rent  upon  some  of  the  leases  before  described.  This 
was  made  for  the  better  maintenance,  as  the  act  says,  and  the 
better  relief,  of  scholars  in  the  universities,  and  those  of  Eton  and 
Winchester ;  and  is  said  to  have  been  devised  by  Sir  Thomas 
Smith.  It  enacts,  that  no  master,  provost,  president,  warden,  dean, 
governor,  rector,  or  chief  ruler  of  any  college,  cathedral  church, 
hall,  or  house  of  learning  in  the  universities  ;  nor  the  provost, 
warden,  or  other  head  officer  of  the  colleges  of  Eton  or  Winchester, 
shall  make  a  lease  of  any  farm,  or  lands,  tenements,  or  other 
hereditaments,  to  which  any  tithes,  arable  land,  meadow,  or  pasture 
appertains,  except  one-third  part  at  the  least  of  the  old  rent  be 
reserved  and  paid  in  corn,  that  is,  in  good  wheat,  at  6s.  8d.  the 
quarter  or  under,  and  good  malt  at  5s.,  to  be  delivered  yearly,  at 
days  prefixed  at  the  said  colleges  ;  and  in  default,  to  pay  in  ready 
money,  at  the  election  of  the  lessees,  after  the  rate  at  which  the 
best  wheat  and  malt  in  the  markets  of  Cambridge,  Oxford,  Win- 
chester, and  Windsor,  for  the  respective  neighbouring  colleges,  is 
sold  the  next  market-day  before  the  rent  is  due ;  and  all  other 
leases  to  be  void.  The  wheat,  malt,  or  money  coming  of  the  same, 
to  the  use  of  the  relief  of  the  commons  and  diet  of  the  colleges : 
and  by  no  fraud  or  colour  to  be  let  or  sold  away,  under  pain  of 
deprivation  of  the  governor  and  chief  rulers  of  the  college,  and  all 
others  consenting.  These  are  provisions  made  for  protecting 
ecclesiastical  and  eleemosynary  corporations  from  dilapidating  their 
possessions,  and  anticipating  the  profits  of  their  successors  by  long 
and  ruinous  leases. 

There  were  some  alterations  made  in  the  rights  of  persons  and 
of  property 'during  this  reign,  which  now  come  under  consideration. 
That  which  deserves  our  first  notice  is  the  law  against  bankrupts  (a), 

(a)  Scarcely  any  subject  has  given  riBe  to  more  legislation  than  this  of  bankruptcy, 
and.  there  is  none  upon  which  it  is  of  more  importance  to  understand  the  prin- 
ciples and  objects  involved,  which  on  this,  as  on  so  many  other  subjects,  may  best 
perhaps  be  gathered  from  the  earlier  statutes  on  the  subject  rather  than  in  others 
more  complicated,  and  confused  by  multitudinous  directory  provisions.  And  possibly 
it  may  be  found  that  in  the  earlier  statutes  the  true  principles  are  to  be  found,  which 
later  legislation  may  have  tended  only  to  obscure.  It  has  already  been  seen  that  in 
the  first  statute  of  Henry  VIII.  the  leading  principles  were  laid  down,  that  in  cases 
where  trader-debtors  evaded  their  creditors  by  withdrawing  their  persons  or  their 
assets  from  legal  process,  (the  only  remedy  for  which  at  common  law  was  outlawry), 
there  ought  to  be  a  summary  procedure  for  seizure  of  the  assets,  and  their  equal  dis- 
tribution among  the  creditors.  But  that  act,  which  only  said  that  the  chancellor,  &c. , 
should  take  order  in  the  matter,  and  made  no  provision  for  machinery,  proved,  pro- 
bably for  that  reason,  of  little  practical  use,  and  this  was  the  first  great  lesson  taught 
by  the  legislation  on  the  subject,  that  the  machinery  for  carrying  out  the  object  is 
practically  everything.  The  next  great  lesson  to  be  learnt  is  that  which  is  conveyed 
in  the  present  Btatute,  as  the  result,  no  doubt,  of  some  practical  experience,  and  the 
observation  and  consideration  of  the  great  lawyers  of  that  age,  that  the  best  course 
of  procedure  is  to  let  the  creditors,  as  much  as  possible,  administer  the  law  themselves, 
merely  resorting  to  judicial  tribunals  to  determine  any  disputed  questions  of  right 
or  property  which  might  arise  respecting  the  estate  of  the  bankrupt,  with  strangers  or 
particular  creditors.  For  it  will  be  observed  that  this  statute  provided  that  the 
machinery  should  be  in  each  case  by  commission  to  "honest  and  discreet  persons  to 
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which  took  up  that  matter  in  a  different  way  from  that  in  which 
it  had  been  treated  in  the  time  of  Henry  VIII.,  and  laid  the  basis 
of  that  system  which  has  since  been  framed  concerning  this  descrip- 
tion of  persons. 

This  act  is  stat.  13  Elizabeth,  c.  7,  which  complains,  that  not- 
withstanding stat.  34  and  35  Henry  VIII.,  c.  4,  those  , 
kind  of  persons  had  much  increased:  it  was,  therefore,  an  up  "' 
necessary  to  make  better  provision  for  suppressing  them,  and  to 
declare  plainly  who  is  and  ought  to  be  deemed  a  bankrupt,  which 
it  does  in  a  very  full  manner ;  for  it  enacts,  if  any  merchant  or 
other  person  using  or  exercising  the  trade  of  merchandise,  by  way 
of  bargaining,  exchange,  re-change,  bartry,  chevisance,  or  other- 
wise, in  gross  or  by  retail ;  or  seeking  his  trade  of  living  by  buying 
and  selling,  and  being  a  subject  born,  or  denizen  ;  if  any  person  of 
that  description  depart  the  realm,  or  begin  to  keep  his  house,  or 
otherwise  to  absent  himself,  or  take  sanctuary,  or  suffer  himBelf 

take  order  with  the  bankrupt's  estate,  i.e.,  collect  and  distribute  it,"  and  these  persons 
no  doubt  were  intended  to  be,  as  they  naturally  would  be,  and  in  fact  were,  creditors, 
who,  of  course,  would  be  most  interested  in  a  speedy  collection  and  distribution  of 
the  assets,  leaving  questions  of  right  or  property  arising  between  them  and  others, 
whether  particular  creditors  or  strangers,  to  be  settled  by  the  ordinary  courts  of 
law  or  equity,  as  the  case  might  be.  The  authority  to  administer  the  estate  would 
be  that  of  the  creditors,  acting  under  the  commission ;  and  thus  a  commission  in  each 
case  is  a  domestic  body,  without  the  cumbrous  machinery  and  formal  procedure  of  a 
court.  In  the  first  case  which  appears  to  have  arisen  for  a  court  of  law  under  this  act 
— the  "  Case  of  Bankrupts  "  reported  by  Lord  Coke — the  question  being  between  the 
commissioners  and  a  particular  creditor  as  to  a  part  of  the  estates,  the  statute  was 
thus  expounded  and  explained  :  "  First,  the  act  describes  a  bankrupt,  and  whom  he 
defrauds,  i.e.,  the  creditors  ;  next,  to  whom  they  should  complain,  i.e.,  to  the  Lord 
Chancellor ;  third,  how,  and  by  what  way  relief  is  to  be  provided,  i.e.,  by  force  of  a 
commission  under  the  great  seal ;  fourth,  the  authority  of  the  commissioners,  i.e.,  to 
sell  and  distribute  to  every  one  of  the  creditors  a  portion,  rate  and  rate  alike, 
according  to  the  quantity  of  his  or  their  debt.  So  that  the  intent  of  the  makers  of 
the  act,  expressed  in  plain  words,  was  to  relieve  the  creditors  of  the  bankrupt  equally, 
and  that  there  should  be  an  equal  and  rateable  proportion  observed  in  the  distribu- 
tion of  the  bankrupt's  goods  among  the  creditors,  having  regard  to  the  quantity  of 
their  several  debts,  so  that  one  should  not  prevent  the  other,  but  all  should  be  in 
equali  jwe.  And  bo  in  divers  cases,  as  well  at  the  common  law  as  upon  like  statutes, 
such  constructions  have  been  made,  and  at  common  law  an  equality  is  required  ; 
so  here  there  ought  to  be  an  equal  distribution  secundum  quantitatem  debitorwm 
suorum  ;  but  if  after  the  debtor  becomes  a  bankrupt,  he  may  prefer  one  (who  per- 
adventure  hath  least  need),  and  defeat  and  defraud  many  other  poor  men  of  their 
true  debts,  it  would  be  unequal  and  unconscionable,  and  a  great  defect  in  the  law, 
if  after  he  hath  utterly  discredited  himself  by  becoming  a  bankrupt,  the  law  should 
credit  him  to  make  distribution  of  his  goods  to  whom  he  pleased,  being  a  bankrupt 
man  of  no  credit ;  but  the  law  hath  appointed  certain  commissioners  of  indifferency 
and  credit  to  make  the  distribution  of  his  goods.  And  by  the  statute,  although  the 
commission  was  after  the  man  became  bankrupt,  yet  the  commissioners  should  have 
the  goods.  And  the  proviso  concerning  gifts  and  grants,  bona  fide  made,  would 
make  no  gifts  or  grants  good  which  the  bankrupt  made  after  he  became  bankrupt, 
but  only  excluded  them  out  of  the  penalty  inflicted  by  the  statute  (<7ase  of  BamkrupU, 
2  Cohe'$  Reps.,  24).  It  will  be  observed  that  the  court  said  the  statute  appointed 
"commissioners  of  indifferency  and  credit "  to  make  distribution,  which  meant,  per- 
sons not  interested  in  an  unfair  distribution  of  the  estate,  as  particular  friends, 
creditors  would  be,  but  persons  only  interested  in  ajust  and  equal  distribution,  such  as 
the  law  was  designed  to  secure.  And  this  of  course  would  not  exclude  fair  creditors, 
who  would  have  the  best  interest  in  seeing  to  a  prompt  and  just  distribution  of  the 
estate ;  and,  on  the  other  hand,  would  appear  rather  to  point  to  them. 

VOL.  III.  2  R 
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willingly  to  be  arrested  for  any  debt  or  other  thing  not  due  for  any 
just  cause  or  good  consideration ;  or  suffer  himself  to  be  outlawed, 
or  yield  himself  to  prison,  or  depart  from  his  dwelling-house,  to 
the  intent  to  defraud  or  hinder  any  of  his  creditors,  being  a  subject 
born,  of  his  just  debt  or  duty,  shall  be  taken  for  a  bankrupt. 

And  for  the  management  of  such  a  person's  affairs  for  the  benefit 
of  his  creditors,  there  is  power  given  to  the  Lord  Chancellor,  upon 
complaint  in  writing,  to  appoint,  by  commission,  such  wise  and 
honest  discreet  persons  as  to  him  shall  seem  good,  who  are  to  take 
order  and  direction  with  the  body  of  the  bankrupt,  and  also  with 
his  money,  goods,  debts,  and  chattels  ;  and  such  lands,  tenements, 
and  hereditaments  which  he  had  when  he  became  bankrupt ;  in 
his  own  right,  or  jointly  with  his  wife  or  children,  to  his  own  use  ; 
or  with  any  other  person,  for  such  interest  as  he  may  lawfully 
depart  withal.  And  by  deed  indented  and  enrolled  in  one  of  the 
queen's  courts  of  record,  to  sell  or  otherwise  to  order  for  the  pay- 
ment of  his  debts;  that  is,  to  every  creditor  a  rateable  portion 
according  to  his  debt.  And  the  commissioners  are,  upon  the  bank- 
rupt's request,  to  make  a  true  declaration  of  the  manner  in  which 
they  have  bestowed  his  effects.1 

If  complaint  is  made  to  the  commissioners  by  any  party  grieved, 
that  the  effects  of  the  bankrupt  are  in  the  possession  of  any  one, 
or  that  any  person  is  indebted  to  the  bankrupt,  they  may  send  for, 
by  such  process,  ways,  and  means  as  they  in  their  discretions  shall 
think  convenient,  and  examine  them,  upon  oath  or  otherwise,  con- 
cerning the  same.2  And  if  they  do  not  disclose,  upon  their 
examination,  the  whole  truth,  or  deny  to  swear,  they  shall  forfeit 
double  the  value  of  the  thing  so  secreted,  to  be  levied  by  the  com- 
missioners, of  the  lands,  goods,  and  chattels,  in  such  manner  as  was 
before  appointed  for  the  principal  offender,  as  the  bankrupt  is  called, 
to  be  distributed  for  the  payment  of  the  bankrupt's  debts.3  And 
if  any  person  fraudulently,  or  by  collusion,  claim,  demand,  recover, 
possess,  or  detain  any  debts,  duties,  goods,  chattels,  lands,  or  tene- 
ments, by  writing,  trust,  or  otherwise,  other  than  such  as  he  can 
prove  to  be  due,  by  right  and  conscience,  on  just  consideration 
before  the  commissioners,  he  shall  forfeit  double  the  value  of  the 
thing  in  question,4  to  be  employed  as  the  before-mentioned  for- 
feiture. If  these  forfeitures  amount  to  more  than  enough  to  pay 
the  bankrupt's  debts,  the  overplus  is  to  go,  half  to  the  queen,  and 
half  to  the  poor.  5 

If  the  bankrupt  withdraw  himself  from  his  usual  place  of  abode, 
the  commissioners,  upon  complaint,  may  award  five  proclamations, 
to  be  made  in  the  queen's  name,  on  five  market-days,  near  the 
bankrupt's  house,  commanding  him  to  return  and  yield  himself  to 
the  commissioners  at  a  time  and  place  appointed  in  the  proclama- 
tion ;  and  if  he  disobeys,  he  is  to  be  adjudged  out  of  the  queen's 
protection,  and  every  person  who  shall  help  to  secrete  him  is  to  be 
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imprisoned  and  fined  as  the  chancellor  (upon  the  information  of  the 
commissioners)  shall  think  meet.1 

If  the  creditors  are  not  fully  satisfied,  they  may  have  their 
remedy  for  the  residue  of  their  debts  as  if  this  act  had  not  been 
made. 2  And  all  future  effects  of  the  bankrupt,  whether  lands  or 
goods,  are  to  be  appointed  and  sold  by  .the  commissioners  for  the 
satisfaction  of  his  creditors.3  This  act' not  to  extend  to  any  as- 
surance of  land  made  bond  fide  by  the  bankrupt,  before  the  bank- 
ruptcy, not  to  the  use  of  the  bankrupt  or  his  heirs ;  and  where  the 
parties  to  whose  use  it  is  made  are  not  consenting  to  the  fraudulent 
purpose  of  the  bankrupt  to  deceive  his  creditors.4 

This  was  the  manner  in  which  a  bankrupt  was  dealt  with ;  who 
was  all  through  considered  as  an  offender,  was  stript  of  his  pro- 
perty, both  present  and  to  come,  and,  after  all,  still  left  to  the 
mercy  of  his  unsatisfied  creditors,  without  the  least  means  of  being 
likely  to  pay  them. 

The  two  statutes  concerning  fraudulent  conveyances  come  next 
under  consideration.  Several  acts  had  been  formerly  Fraudulent 
made  on  this  subject, 6  but  none  of  them  had,  gone  so  conveyances, 
far  as  the  two  following  to  restrain  these  feigned  gifts.  The  first 
is  made  in  favour  of  creditors;  the  other  in  favour  of  purchasers. 
By  stat.  13  Elizabeth,  c.  5,  it  is  complained,  that  gifts  and  con- 
veyances are  made  of  lands  and  goods,  with  intent  to  hinder  or 
defraud  creditors  and  others  of  their  lawful  demands ;  for  pre- 
vention of  which  it  is  enacted,  that  every  feoffment,  gift,  grant, 
alienation,  bargain  and  conveyance  of  lands,  tenements,  heredita- 
ments, goods,  and  chattels,  or  of  any  of  them  ;  or  of  any  lease,  rent, 
common,  or  other  profit  or  charge  out  of  the  same  lands  or.  goods, 
by  writing  or  otherwise ;  and  every  bond,  suit,  judgment,  and 
execution  for  any  intent  or  purpose  before  declared,  shall  be  deemed 
(only  as  against  that  person,  his  heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  whose  actions,  suits,  debts,  accounts, 
damages,  penalties,  forfeitures,  heriots,  mortmanes,  and  reliefs, 
might  be  in  anywise  hindered,  delayed,  or  defrauded  by  such  fraud- 
ulent practices)  void  and  of  no  effect  (a).  And  all  parties  to  such 
fraudulent  conveyance,  knowing  it  to  be  such,  who  shall  put  in  use, 
avow,  maintain,  justify,  or  defend  it,  as  made  bond  fide,  and  upon 
good  consideration  ;  or  shall  assign  the  lands  or  thing  so  conveyed, 
shall  forfeit  one  year's  value  of  the  lands,  and  the  whole  value  of  the 
goods  and  chattels  conveyed ;  and  as  much  money  as  is  contained  in 
such  feigned  bond,  half  to  the  queen  and  half  to  the  party  grieved, 
to  be  recovered  in  any  court  of  record.-6  This  act  is  not  to  extend 
to  any  estate  or  interest,  made  bond  fide,  and  upon  consideration, 
to  any  person  not  knowing  at  the  time  of  such  fraud  or  collusion. 

(a)  That  is,  only  as  against  creditors,  but  not  as  against  the  party  himself  or  his  exe- 
cutors :  for,  as  against  them,  it  was  deemed  a  good  deed  (Bawes  v.  Leader,  Oro.  Jac. 
271,  Yelv.  196).  This  is  to  be  observed  as  a  most  important  principle,  which  has 
ever  since  been  applied  to  all  similar  enactments. 
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To  avoid  the  like  fraudulent  conveyances  when  made  to  deceive 
purchasers,  it  is  enacted  by  stat.  27  Elizabeth,  c.  4,  that  every  con- 
veyance, grant,  charge,  lease,  estate,  encumbrance,  and  limitation  of 
uses,  out  of  any  lands,  tenements,  or  other  hereditaments  whatso- 
ever, for  the  intent  to  defraud  such  persons,  bodies  politic  or  cor- 
porate, as  shall  purchase  in  fee-simple,  fee-tail,  for  life  or  years,  the 
sameiands,  or  any  rent,  profit,  or  commodity  out  of  them,  shall  be 
deemed  void,  as  against  such  purchasers,  and  all  persons  claiming 
under  them.  This  is  confined  only  to  real  property  ;  and  there  is 
the  same  penalty  on  parties  to  such  practices  who  are  privy  to  the 
fraud,  and  on  those  who  defend  the  conveyance,  as  was  inflicted  by 
the  last  statute,1  in  the  very  words  of  that  act ;  and  a  like  clause 
in  favour  of  those  who  have  taken  any  estate  bond  fide,  and  upon 
good  consideration,2  only  there  is  no  mention  of  the  requisite  added 
in  the  former  act,  that  they  should  not  know  of  the  intended  fraud. 
No  lawful  mortgage  made  bond  fide,  upon  good  consideration,  is  to 
be  impeaehed  by  this  act. 3 

It  is  enacted,  that  where  a  person  has  made  a  conveyance,  with 
a  clause  of  revocation  at  his  will  or  pleasure,  and  shall  afterwards 
convey  or  -charge  the  same  lands  (the  first  conveyance  not  being 
revoked),  such  former  conveyance,  as  against  the  said  vendees  or 
grantees,  shall  be  void.4  It  is  also  provided,  in  order  to  make 
such  transactions  notorious,  that  statutes  merchant  and  staple  shall, 
within  six  months,  be  entered  in  the  office  of  the  clerk  of  the  recog- 
nisances established  by  stat.  23  Henry  VIII.,  e.  6.  Statutes  not 
so  entered  are  to  be  void  against  all  such  as  shall  purchase  for  good 
consideration  the  lands  which  were  liable  to  them. 

If  fraudulent  conveyances  deserved  the  notice  of  parliament,  so 
Recovery  suf-  ^id  *nose  feigned  recoveries  which  were  suffered  by 
fered  by  tenant  persons  not  having  an  inheritance  in  prejudice  of  those 
for  life.  W^Q  8tood  in  remainder  or  reversion  (a).    We  have 

seen  that,  by  stat.  32  Henry  VIII.,  c.  31,  a  recovery  had  by  assent 
of  parties  against  the  tenant  for  life  was  to  be  held  void  ;  but  an 
opinion  had  prevailed  concerning  that  statute  which  had  opened  a 
way  for  evading  it.  It  was  held,  that  if  tenant  for  life  made  a  lease 
for  years,  and  the  lessee  for  years  had  made  a  feoffment  in  fee,  and 
the  feoffee  had  suffered  a  common  recovery  in  which  the  tenant  for 

(a)  It  was  said  in  this  reign  by  the  court  that  a  common  recovery  was  by  usage 
become  a  common  assurance  and  conveyance  of  land,  and  that  it  was  to  be  considered 
as  a  conveyance  by  consent.  It  was  said,  that  common  recoveries  were  so  usual,  and 
their  form  and  order  ef  proceeding  so  notorious,  that  the  law  took  notice  of  them, 
and  the  judges  had  knowledge  of  them  as  recoveries  by  consent  of  the  parties  for 
assurance  of  lands  (5  Cote's  Heps.,  40).  And  the  cases  of  Winbush  v.  Talboys  (Plowd. 
Cases,  56),  Stowell  v.  Lord  Zouch  (Ibid.,  515),  we  recited  as  expounding  their  nature, 
and  it  was  laid  down,  "  that  the  common  usage  in  the  case  of  recoveries  was  to  be 
allowed,  and  that  in  them  the  intent  of  the  parties  was  to  be  observed"  (Ibid.,  41). 
Hut  this  only  applied  to  a  fair  and  honest  use  of  recoveries  as  means  of  conveyance  : 
for  if,  on  the  one  hand,  they  were  allowed  to  be  used  as  conveyances,  on  the  other 
hand,  it  was  just  that  they  should  be  subject  to  the  same  risks  as  conveyances,  one 
of  which  was  (vide  ante)  that  a  fraudulent  deed  was  void  as  against  the  parties. 
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life  was  vouched,  this  was  out  of  the  purview  of  the  statute,  because 
the  tenant  was  not  seised  for  life,  but  had  only  a  right,  and  because 
he  in  remainder  had  only  a  right,  for  all  was  divested  by  the  feoff- 
ment. It  was  judged  necessary  to  prevent  such  covinous  recoveries 
effectually,  and  to  extend  the  restriction  to  those  who  had  even 
something  more  than  an  estate  for  life.  It  was  therefore  enacted 
by  stat.  14  Elizabeth,  c.  8,  that  all  recoveries  had  or  prosecuted  by 
agreement  of  the  parties  against  tenants  by  the  courtesy,  tenants  in 
tail  after  possibility  of  issue  extinct,  or  for  term  of  life  or  lives,  or 
of  estates  determinable  on  a  life  or  Hves,  or  against  any  other,  with 
voucher  over  such  particular  tenant,  or  of  any  having,  or  that  had 
right  or  title  to  any  such  particular  estate,  shall  be  utterly  void  as 
against  those  entitled  in  reversion  or  remainder  ;  though  a  recovery 
had  by  these  particular  tenants  with  assent  of  him  in  reversion  or 
remainder,  so  as  such  assent  appear  of  record,  shall  be  notwith- 
standing good. 

The  decision  in  the  time  of  Queen  Mary,  that  an  entail  in  use 
might  be  barred  by  recovery,  did  not  so  thoroughly  Recoveries, 
close  that  question  as  not  to  leave  a  pretence  of  argu-  effect  of- 
ment  against  it ;  and  we  accordingly  find  it  argued,  amongst  other 
points,  very  strenuously  by  Plowden,  in  Mansel's  case,  in  the  early 
part  of  this  reign,  that  a  recovery  could  not  bind  an  estate  tail  of 
a  use.  The  decision  in  this  cause  is  not  known,1  but  it  seems  to 
have  been  taken  for  established  law  all  through  this  reign  that  a 
use  might  be  barred  the  same  as  an  estate  in  possession. 

In  the  course  of  this  long  reign  many  points  arose  upon  the 
nature  and  effect  of  a  common  recovery,  which  had  now  grown  to 
be  the  usual  method  of  conveyance  where  the  granter  was  seised  in 
tail,  and  was  applied  in  other  instances  where  some  contingent 
claim  or  latent  title  was  to  be  barred.  Thus"  when  a  tenant  in  tail 
was  married,  a  recovery  was  as  necessary  to  bar  the  wife  of  her 
dower  as  to  bar  the  issue  ;  and  in  such  cases  the  writ  used  to  be 
brought  against  the  husband  and  wife  jointly,  or  they  were  vouched 
jointly.  A  recovery  of  the  former  kind  was  suffered,  and  the  wife 
surviving  the  husband,  it  was  long  argued  that,  because  the  wife 
was  named  joint-tenant  and  vouched  as  such,  and  as  she  survived, 
the  recompense  should  be  construed  to  go  to  her  ;  it  was  therefore 
concluded  that  the  issue  were  not  barred.  But  it  was  determined 
that  the  wife  should  be  understood  to  have  been  named  only  to  bar 
her  of  her  dower ;  which,  therefore,  should  be  barred  by  the  recovery 
as  well  as  the  estate  tail.2 

In  the  23d  year  of  the  queen,  two  very  important  cases 
were  determined  on  the  nature  of  a  recovery.  The  one  was 
Capel's  and  the  other  Shelley's  case.  The  former  was  thus :  a 
tenant  in  tail  in  remainder  had  granted  a  rent  charge  issuing  out 
of  the  land  entailed;  afterwards  the  tenant  in  tail  in  possession 
suffered  a  recovery,  and  died  without  issue  ;  and  the  granter  being 
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the  next  remainder-man,  the  grantee  distrained  for  the  rent,  and  it 
was  resolved  by  all  the  judges  that  the  recoverer,  and  those  who 
came  in  under  their  estate,  should  not  be  subject  to  the  charge  of 
him  in  remainder ;  and  this  decision  they  grounded  on  three  rea- 
sons— 1st,  because  a  lease  or  rent  granted  by  him  in  possession 
being  good  and  lawful,  it  was  impossible  that  a  similar  charge  made 
by  the  remainder  should  stand  with  it  simul  et  semel ;  2dly,  because 
it  is  a  condition  tacitly  annexed  to  all  such  grants  by  remainder- 
men, that  they  are  not  to  take  effect  till  the  remainder  comes  into 
possession :  3dly,  because  the  grantee  of  the  rent  charge  could  not 
falsify  the  recovery  in  the  present  case.1 

Shelley's  case  was  a  cause  that  long  engaged  the  attention  of 
lawyers.     The  principal  point  turned  upon  the  execu- 

e  ey  s  case.  ^.^  ^  &  recoveryj  an(j  this  involved  other  considera- 
tions which  do  not  exactly  relate  to  the  present  inquiry ;  but  on 
this,  as  on  former  occasions,  we  shall  not  think  ourselves  so  rigidly 
bound  to  method,  but  that  we  may  make  the  institutional  and 
systematic  submit  to  the  historical;  and,  therefore,  considering 
this  case  as  a  very  important  fact,  we  shall  mention  it  at  large, 
notwithstanding  some  parts  of  it  may  not  contribute  to  illustrate 
the  nature  of  recoveries.  The  circumstances  of  this  case  were  as 
follows:  Edward  Shelley  had  issue  an  elder  son,  and  a  younger 
named  Eichard ;  the  eldest  died  leaving  a  daughter,  his  wife 
enceinte  with  a  son,  named  afterwards  Henry.  Edward,  being 
tenant  in  tail,  covenanted  to  suffer  a  recovery  to  the  use  of  him- 
self for  life,  remainder  to  certain  persons  for  twenty-four  years, 
remainder  to  the  heirs  male  of  the  body  of  the  said  Edward, 
and  of  the  heirs  male  of  the  bodies  of  such  heirs  male,  with 
remainder  over.  Edward  died  between  five  and  six  o'clock  in  the 
morning  of  the  first  day  of  the  term ;  the  same  day  the  recovery 
passed,  and  immediately  after  judgment  an  haheres  facias  seisinam 
was  awarded,  and  ten  days  after 'the  recovery  was  executed,  and 
two  months  after  the  wife  of  the  eldest  son  was  delivered  of  Henry. 
The  land  was  in  lease  for  years  at  the  time  of  the  recovery. 
Richard,  the  uncle,  entered,  and  Henry  entered  upon  him.  And 
the  question  was,  whether  this  entry  of  Henry  upon  his  uncle  was 
lawful ;  and  this  depended  on  the  point  whether  Eichard  was  in  by 
descent  or  purchase.  The  business  of  Eichard  was  to  argue  that 
he  was  in  by  purchase,  and  of  Henry  that  Eichard  was  in  by  descent. 

To  make  way  for  Eichard  to  claim  by  purchase  under  the  new 
settlement,  it  was  necessary  for  him  to  show  that  the  recovery  had  " 
been  completed  so  as  to  bar  the  first  entail.  They  therefore  argued 
that  execution  might  be  sued  against  the  issue  in  tail,  because  the 
judgment  being  against  the  tenant,  and  for  the  tenant  to  have  in 
value  against  the  vouchee,  the  right  of  the  estate  tail  shall  be 
bound  by  the  judgment  and  not  by  the  execution ;  but  as  the  land 
was  in  lease,  they  held  the  recoverers  had  not  the  reversion  pre- 
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sently  by  the  judgment  before  execution  ;  and  then,  thirdly,  to  show 
Eichard  was  in  by  purchase,  they  contended  that  what  vested 
originally  in  the  heir,  and  was  never  in  the  ancestor,  vests  in  the 
heir  by  purchase,  and  the  use  in  question  vested  originally  in 
Eichard,  and  was  never  in  Edward,  therefore  they  concluded 
Eichard  took  it  by  purchase.  To  prove  the  minor  proposition, 
they  said  no  use  could  be  raised  before  the  recovery  executed,  for 
the  use  arises  out  of  the  estate  of  the  recoverers,  and  not  being 
executed  in  the  life  of  Edward,  no  use  could  arise  during  his  life, 
and  it  was  impossible  he  should  be  in  by  descent,  for  no  use,  right, 
title,  or  any  other  thing  touching  the  uses  descended  to  him,  but 
only  a  thing  intended,  and  they  said  it  was  like  the  case  in  9 
Henry  VII.,1  where  a  condition  descends  to  a  daughter,  and  she 
enters  for  the  condition  broken ;  and  the  son,  born  afterwards,  shall 
never  enter  on  her  there,  although  she  is  in  by  descent,  yet  because 
she  was  the  first  in  whom  it  vested,  the  posthumous  son  shall  not 
divest  it.  And  further,  they  contended  that,  notwithstanding  the 
recovery  had  been  executed  in  the  life  of  Edward,  yet  ought  Eichard 
to  take  by  purchase  as  heir  male  of  the  body  of  Edward  Shelley, 
for  the  subsequent  words,  "  and  of  the  heirs  male  of  their  bodies" 
being  words  of  limitation,  have  nothing  to  attach  upon,  and  so  can 
have  no  sense  or  meaning,  unless  the  first  are  construed  to  be 
words  of  purchase.2 

The  conclusions  founded  on  these  three  points  were  combated  by 
the  counsel  for  Henry,  whose  title  was  to  be  supported  by  main- 
taining the  direct  contrary.  First,  therefore,  they  laid  it  down  for 
law  that  execution  could  not  be  sued  against  the  issue ;  and,  there- 
fore, the  issue  not  being  barred,  Henry  was  entitled  under  the  first 
entail.  As  it  was  agreed,  on  the  other  side,  that  the  judgment 
only  against  the  tenant  did  not  bind  the  issue,  but  the  judgment  to 
recover  in  value,  they  argued  from  this  concession  that  the  issue 
were  not  barred,  for  they  could  not  have  any  recompense  in  this 
case,  because  execution  could  not  be  sued  against  themselves,  and 
they  were  not  entitled  to  recompense  in  value  till  execution  was 
sued  against  them.  Now,  execution  could  not  be  sued  against 
them,  because,  as  they  claimed  by  a  title  paramount  to  recovery, 
they  could  not  be  bound  by  it,  though  he  would,  if  execution  was 
sued  in  the  life  of  the  tenant,  because  then  he  would  be  entitled  to 
execution  over.  And  they  said  it  was  the  same  in  a  fine  ;  if  the 
issue  were  remitted  before  all  the  proclamations  passed,  they  were 
not  barred,  notwithstanding  the  very  express  words  of  stat.  32 
Henry  VIII.  Several  cases  were  quoted  to  prove  that,  upon  a 
feigned  recovery  against  the  father,  execution  could  not  be  sued 
against  the  issue  in  tail. 

As  to  the  second  point,  they  said,  if  it  was  necessary  execution 
should  be  had  in  the  life  of  Edward,  that  it  was  executed  by  the  judg- 
ment of  law ;  for,  as  the  recoverers  cannot,  they  said,  sue  execution 

1  9  Hen.  VII.,  25  a.  2  1  Rep.,  93-95. 
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against  the  lessee  for  years,  they  shall  be  adjudged  by  law  in  exe- 
cution presently;  and  this  was  the  difference  between  lands  in 
possession  of  the  tenant  at  the  time,  and  those  in  lease  for  years. 
They  concluded,  therefore,  that  if  the  judgment  was  thus  executed 
by  operation  of  law,  then  the  estate  tail  to  the  heirs  male  of  his 
body  was  in  Edward  Shelley,  and  consequently  the  entry  of  Henry 
was  lawful. 

But  admitting  the  two  first  points  to  be  against  Henry ;  yet,  they 
contended,  that  supposing  execution  might  be  sued  against  the  issue, 
and  the  recovery  was  not  executed  in  the  life  of  Edward,  the  entry 
of  Henry  was  lawful,  which  was  the  third  and  great  point  in  the 
cause ;  and  for  this  they  had  six  reasons,  which  were  shortly  these : 
1st,  When  it  became  impossible,  by  the  act  of  God,  that  execution 
should  be  sued  against  Edward,  no  person  who  otherwise  would 
have  received  a  benefit  shall  be  prejudiced  thereby.  2dly,  Then 
they  laid  it  down  as  a  rule,  that  where  the  heir  takes  anything  that 
might  have  vested  in  the  ancestor,  the  heir  should  be  in  by  descent, 
and  here  the  use  might  have  vested  in  Edward ;  and  as  Richard,  in 
that  case,  would  have  taken  the  use  in  the  course  and  nature  of 
descent,  he  should  take  it  in  the  same  course  now.  And  they  said, 
in  answer  to  what  had  been  alleged,  that  though  this  was  neither 
a  right,  title,  or  use,  but  only  a  possibility  of  a  use,  yet  if,  on  per- 
formance of  a  condition,  it  might  have  vested  in  the  ancestor,  it 
should  rest  in  the  son  by  descent ;  and  they  denied  the  case  9  Henry 
VII.  should  be  understood  as  stated :  for  if  the  daughter  had  paid 
any  sum  of  inOney,  perhaps  the  law  would  allow  her  to  detain  the 
land,  upon  the  principle  that  qui  sentit  onus,  sentire  debet  et  com- 
modim;  yet,  if  the  condition  was  performed  by  the  feoffee,  the  law 
was  clearly  otherwise — namely,  that  the  son  might  enter. 

Further,  3dly,  they  said,  the  execution  of  the  use  should  relate 
back  to  the  recovery,  and  the  indenture  of  covenant,  which  was  the 
fans  et  origo  of  the  settlement,  or,  as  they  -called  it,  the  mother, 
which  conceived  the  use ;  and  as  it  is  all  one  transaction,  the  law 
will  regard  the  original  act.  If  the  indenture  is  to  have  this  influ- 
ence, in  point  of  time,  so  might  it  in  point  of  direction  and  limita- 
tion of  the  estate ;  and  they  direct  that,  after  the  death  of  Edward, 
the  heirs  male  of  his  body  should  have  the  land,  and  these  words 
give  it  by  way  of  limitation  of  estate,  and  not  by  way  of  purchase ; 
so  that  Richard  must  take  by  descent. 

_4thly,  In  addition  to  this,  they  said,  it  should  be  considered  that 
this  was  a  use,  and  uses  had  always  been  governed  by  the  intention 
of  the  parties ;  and  they  said,  it  appeared  from  many  circumstances, 
that  Edward  meant  the  son  of  his  eldest  son  should  be  benefited ; 
and,  amongst  others,  the  general  term,  heir  male,  would  not  have 
been  used  if  it  had  been  designed  to  go  to  the  uncle.  They  thought, 
upon  the  face  of  this  deed,  the  eldest  son's  son  would  have  had  the 
subpoena  at  common  law,  and  from  thence  they  concluded  he  should 
be  entitled  to  the  execution  of  the  use;  and  to  this  may  be  added, 
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that  the  stat.  27  Henry  VIII.  speaks  of  trusts  and  confidences ;  so 
that  although  no  use  arose  in  the  life  of  Edward,  yet  there  was  a 
trust  and  confidence  expressed  in  his  life ;  and  when  the  use  was 
once  raised,  ft  ought  to  vest  according  to  the  trust  and  confidence 
declared  in  the  indentures. 

5thly,  If  the  vesting  of  the  use  was  not  to  depend  on  the  inden- 
tures and  recovery,  but  on  the  suing  of  execution,  it  would  make 
the  whole  settlement  depend  on  the  will,  first  of  the  recoverors,  who 
were  intended  only  as  instruments,  and,  in  the  next  place,  upon  the 
sheriff  and  his  officers,  who  might  hasten  or  retard  the  execution  of 
the  writ  as  they  pleased,  which  would  lead  to  infinite  absurdities, 
which  the  law  would  never  endure. 

6th,  and  lastly,  it  was  argued,  that  the  uncle  could  not  take  by 
purchase  as  heir  male  of  the  body  of  Edward,  because  a  daughter 
of  the  eldest  son  was  alive,  and  heir  general ;  and  though  he  might 
take^  as  heir  male  by  descent  to  the  exclusion  of  her,  per  formam 
doni,  yet  he  could  not  take  by  purchase,  and  this  distinction  they 
supported  by  an  opinion  in  9  Henry  VI.1  of  a  remainder  to  heirs 
female  of  the  body  of  T.  8,  and  T.  8.  had  a  son  and  a  daughter : 
and  by  another  in  37  Henry  VIII.2  of  a  remainder  of  gavelkind- 
lands  to  the  right  heirs  of  T.  8.  And  when  the  other  side  con- 
tended this  was  helped  by  the  statute  de  donis,  they  said,  that  act 
made  no  estates  tail,  which  were  not  before  fees  conditional ;  and 
if  a  remainder  had  been  limited  in  this  way,  before  the  statute, 
the  uncle  could  not  take  in  the  life  of  the  daughter  of  the  eldest  son. 

In  answer  to  what  had  been  alleged  on  the  other  side,  that  heirs 
male  of  the  body  of  the  heirs  male  must  make  the  first  heirs  male  a 
purchaser,  or  they  would  have  no  sense  or  effect,  they  laid  down 
this  old  rule  of  law,  that  where  an  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited,  either  mediately  or  immediately  to  his 
heirs  in  fee  or  in  tail,  then  heirs  are  words  of  limitation,  and  not 
words  of  purchase;  and  this  they  supported  by  the  Provost  of 
Beverley's  case,3  and  other  causes  so  far  back  as  the  reign  of  Ed- 
ward III.  Therefore,  in  this  case,  as  Edward  took  an  estate  of 
freehold,  the  heirs  male  must  take  by  descent,  and  if  they  were  con- 
strued words  of  purchase,  then  all  the  heirs  male  of  Edward,  if  not 
also  heirs  male  of  Kichard,  would  be  excluded,  which  'would  be 
contrary  to  the  express  limitation  of  the  deed.  Their  construction, 
therefore,  of  the  words  was,  that  the  former  include  the  latter,  so  ( 
that  heirs  male  of  the  body  were  only  declaratory  of  the  former,  and 
do  not  at  all  restrain  them.  And,  further,  they  said,  if  Kichard 
did  not  take  by  descent,  he  could  not  take  at  all ;  for  where  an 
estate  is  given  to  a  man,  and  in  the  same  deed  there  is  a  limita- 
tion to  his  heirs,  the  heir  takes  by  descent,  and  not  by  purchase ; 
and  if  the  first  person  does  not  take,  the  heirs  cannot  take  at  all 
for  which,  among  others,  they  founded  themselves  on  Bret  v.  Big- 
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den,  where  the  devisee  for  life  dying  in  the  life  of  the  testator,  the 
heir  of  the  devisee  was  not  allowed  to  take  by  purchase,  and  could 
not  take  by  descent  what  never  was  in  his  ancestor ;  therefore  he 
took  nothing. 

This  was  the  substance  of  the  arguments  used  on  both  sides  in 
this  famous  cause,  which  was  argued  three  several  days  in  the  Court 
of  King's  Bench ;  when  the  queen,  to  prevent  further  litigation,  sent 
letters  to  the  Lord  Chancellor  Bromley,  requiring  him  to  summon 
all  the  judges  before  him,  to  have  their  opinion  upon  the  points^  in 
question.  At  the  first  argument,  the  chancellor  declared  his  opinion 
upon  the  third  point  in  favour  of  Henry.  After  one  or  two  more 
meetings,  the  judges,  with  the  dissent  of  a  puisne  judge  of  the 
Common  Pleas,  delivered  their  opinion,  that  the  entry  of  Henry 
was  lawful.  And  when  this  opinion  was  delivered  in  court  by  Sir 
Christopher  Wray,  and  he  was  pressed  by  the  counsel  for  Henry 
for  the  reasons  of  the  judgment,  he  said,  that  on  the  first  point,  the 
tetter  and  greater  part  of  the  judges  held,  that  execution  might  be 
sued  against  the  issue,  because  the  right  of  the  entail  was  bound  by 
the  judgment.  As  to  the  second,  they  agreed,  that  the  reversion 
was  not  in  the  recoverers  immediately  by  the  judgment ;  and  as  to 
the  third,  they  all  agreed,  except  one  judge  of  the  Common  Pleas, 
that  the  uncle  was  in,  in  course  and  nature  of  a  descent,  though 
he  should  not  have  his  age,  nor  be  in  ward,  &c,  and  for  this  they 
gave  four  reasons :  1st,  because  the  original  act — namely,  the  re- 
covery, out  of  which  all  the  uses  and  estates  had  their  essence,  was 
had  in  the  lifetime  of  Edward,  to  which  the  execution  after  had  a 
retrospect ;  2dly,  because  the  use  and  possession  might  have  vested 
in  Edward,  if  execution  had  been  sued  in  his  lifetime ;  3dly,  be- 
cause neither  the  recoverers  by  their  entry,  nor  the  sheriff  by  doing 
execution,  could  make  whom  they  pleased  inherit ;  4thly,  because 
the  uncle  claimed  the  use  by  force  of  the  recovery  and  indentures, 
by  words  of  limitation,  and  not  by  words  of  purchase ;  and  there 
were  the  principal  reasons  of  the  judgment ;  and  it  was  resolved 
by  them  all,  that  notwithstanding  the  death  of  Edward,  between 
five  and  six  in  the  morning  of  the  same  day,  yet  the  recovery  was 
good. 

Towards  the  close  of  this  reign,  a  case,  very  much  like  this,  was 
,    ,  determined  in  a  manner  that  tended  to  the  construction 

'  of  this  rule,  extremely  exact  and  defined.  This  was  of 
a  devise  for  life  to  A.,  and  afterwards  to  the  next  heir  male  of  A., 
and  to  the  heirs  male  of  the  body  of  such  next  heir  male.-  This 
was  Archer's  case.  And  there  it  was  agreed  by  the  whole  Court  of 
Common  Pleas,  that  A.  took  but  an  estate  for  life ;  for  he  had  an 
express  estate  for  life  devised  to  him,  and  the  remainder  is  limited 
to  the  next  heir  male  in  the  singular  number.  And  they  held  the 
remainder  good,  although  .4.  cannot  have  an  heir  during  his  life,  for 
it  is  sufficient  that  the  remainder  vests  eo  instanti  that  the  par- 
ticular estate  determines;  and  further  (which  was  the  principal 
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point  in  this  cause),  it  was  held  that  the  feoffment  of  A.  destroyed 
the  remainder  to  his  right  heirs,  because  every  contingent  remainder 
ought  to  vest  either  during  the  particular  estate,  or  eo  instanti  that 
it  determines ;  now  here  the  estate  for  life  determined  by  a  condi- 
tion in  law  annexed  to  it,  and  there  can  be  no  heir  of  A.  during  his 
life,  therefore  it  is  wholly  gone,*  which  point  had  been  agreed  by 
Popham  and  the  other  justices  in  Ghudleigh's  case.2  This  case, 
therefore,  deserves  great  notice,  not  only  for  what  Coke  calls  the 
principal  point,  namely,  the  feoffment  of  tenant  for  life  destroying 
the  contingent  remainder,  but  also  for  the  above  opinion  on  the 
hmitation  to  the  heir  in  the  singular  number.  These  repeated 
opinions  concerning  the  distinction  of  remainders  by  the  feoffment 
of  tenant  for  life,  and  to  the  devise  which  was  introduced  some 
years  after,  of  giving  an  estate  to  certain  trustees  next  to  the  tenant 
for  life ;  who,  upon  the  forfeiture  of  his  estate  by  alienation,  became 
entitled  to  enter,  and  so  preserved  the  contingent  remainders  that 
were  afterwards  to  arise.  This  was  particularly  necessary  in  all 
marriage  settlements,  where  the  husband  had  only  an  estate  for 
life,  and  a  remainder  being  limited,  as  in  the  present  case,  to  the 
heir  or  eldest  son;  for  in  the  latter  case  he  might  destroy  the  re- 
mainder before  a  child  was  born,  and  in  the  former  he  might  bar 
it  at  any  time,  for  there  is  no  such  person  as  heir  during  the  life 
of  the  ancestor. 

But  where  a  man  and  his  wife  were  seised  in  tail,  with  remainder 
over,  and  a  recovery  was  had  against  the  husband  alone,  it  was 
resolved  that  it  should  not  bind  the  remainder ;  for  between  hus- 
band and  wife  there  are  no  moieties,  and  the  husband  had  not 
power  to  sever  the  jointure,  or  dispose  of  any  part  of  the  land ;  so 
that  the  prcecipe  being  brought  against  him  alone,  the  recompense 
could  not  for  any  part  enure  to  the  estate-tail,  or  to  the  remainder ; 
for  to  the  whole  estate  it  cannot  enure,  because  the  wife,  who  had  a 
joint  estate  with  him,  was  not  party ;  and  it  cannot  be  good  for 
a  moiety,  as  there  are  no  moieties  between  husband  and  wife,  and 
the  remainder  depended  upon  the  entire  estate  to  the  husband  and 
wife,  to  which  no  recompense  could  enure  on  a  recovery  against 
the  husband  solely ; 3  and  this  reasoning  they  thought  conformable 
with  the  decision  in  Fullarum's  case.  However,  in  Cuppledyke's 
case,  in  the  Court  of  Wards,  where  a  man  and  his  wife  were  seised 
to  them  and  the  heirs  of  the  husband,  and  he  alone  was  vouched 
in  a  common  recovery,  that  the  remainder  was  bound,  notwith- 
standing the  wife,  who  had  an  estate,  was  not  vouched ;  for  the 
husband  came  in  in  privity  of  the  estate-tail,  and  the  recovery  in 
value  goes  to  those  in  tail  and  in  remainder.  And  they  held,  where 
A.  was  tenant  in  tail,  remainder  to  B.  in  tail,  with  divers  remainders 
over ;  and  A.  made  a  feoffment,  and  the  feoffee  suffered  a  recovery 
in  which  B.  was  vouched;  here  A.  was  not  bound,  but  B.  and  all 

1  Archer's  Case,  40  Eliz.,  1  Rep.,  66.  2  Ibid. 

3  Owen  v.  Morgan,  27  Eliz.,  3  Rep.,  5. 
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those  next  in  remainder ;  for,  though  by  the  feoffment  all  the  re- 
mainders were  discontinued,  and  converted  to  mere  rights,  yet  in 
the  case  of  a  common  recovery,  which  is  a  common  assurance  of 
land,  he  who  comes  in  as  vouchee  shall,  in  judgment  of  law,  be  in 
in  privity  of  the  estate  which  he  had,  although  the  precedent  estate, 
on  which  it  depends,  be  divested  or  discontinued.  So  here,  though 
the  estate  of  the  wife  be  not  recontinued,  yet  the  husband,  as  vouchee, 
shall,  in  judgment  of  law,  be  in  of  his  estate  tail.1 

The  construction  of  the  statutes  of  Henry  VIII.,  and  that  of  the 
present  reign,  upon  recoveries,  occasioned  some  altercation  in  our 
courts.  In  Wiseman's  case,  a  point  arose  upon  stat.  34  and  35 
Henry  VIII.,  c.  20.  A  person  covenanted  to  stand  seised  to 
several  uses,  with  remainder  in  fee  to  the  queen ;  and  it  was  held 
that  this  remainder  was  barred  by  a  recovery,  notwithstanding  the 
above  act ;  for  that  only  related  to  gifts  made  by  the  crown,  or  by 
the  procurement  of  the  crown ;  so  that,  in  the  first  case,  the  rever- 
sion, and  in  the  latter,  the  remainder  in  fee,  was  limited  to  the 
crown.2  Again,  where  tenant  for  life  bargained  and  sold  the  land, 
and  the  bargainee  suffered  a  recovery,  and  vouched  the  tenant  for 
life  before  stat.  14  Elizabeth,  c.  8,  it  was  argued  in  Sir  W.  Pelham's 
case,  that  this  was  no  forfeiture  within  stat.  32  Henry  VIII.  c.  31, 
because  the  vouchee  in  this  case  was  not  seised  for  life,  but  came 
in  only  as  vouchee;  and  it  was  further  argued,  that  when  the 
recovery  was  executed,  the  entry  of  him  in  remainder  was  tolled. 
But  the  Court  of  Exchequer  resolved  that  this  recovery  was  a  for- 
feiture of  the  estate,  for  as  a  recovery  was  now  become  a  common 
assurance,  it  was  the  same  as  if  a  fine  had  been  levied,  or  a  feoff- 
ment made,  and  was  equally  to  the  disherison  of  the  heir.  And, 
therefore,  there  was  a  difference  between  a  recovery  with  assent, 
and  one  without,  though  without  title.  It  was  also  resolved  that 
the  entry  of  him  in  remainder  was  congeable  as  well  after  execu- 
tion as  after  judgment ;  for  being  a  forfeiture,  the  suing  execution 
could  not  toll  the  entry.  And  the  court  said  it  would  be  mis- 
chievous, if  before  stat.  14  Elizabeth,  c.  8,  it  should  be  lawful  for 
the  tenant  for  life,  by  suffering  a  recovery,  to  toll  the  entry  of  him 
in  reversion  or  remainder,  and  put  them  to  a  real  action ;  and  in 
proof  of  it  being  a  forfeiture,  they  adduced  many  cases  so  far  back 
as  the  beginning  of  the  reign  of  Edward  III.,  some  of  which  also 
proved  that  the  suing  execution  was  not  material.3 

The  effect  of  a  feoffment  made  by  tenant  in  tail  was  much  de- 

ffment      bated  in  Wcdsingham's  case,  the  arguments  on  which 

by  tenant  in  occasion  went  fully  into  the  nature  of  estates-tail  and 

tail.  reversions.     Sir  Thomas  Wiatt,  being  seised  in  tail  of 

the  gift  of  the  crown,  made  a  feoffment  in  fee,  which  feoffee  in- 

feoffed  the  ancestor  of  Walsingham.    Sir  Thomas  was  attainted 

of  treason  in  the  last  reign,  and  in  addition  to  the  operation  of 

stat.  26  Henry  VIII.,  c.  13,  and  33  Henry  VIII.,  c.  20,  the  for- 

i44Eliz.,  3  Rep.,  6.  2  27  Eliz.,  2  Rep.,  15.  '32  Eliz.,  1  Rep.,  15. 
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feiture  of  all  his  estates  were  confirmed  by  statute,  with  a  saving  of 
the  rights  of  strangers ;  and  a  bill  of  intrusion  being  brought  against 
Walsingham,  it  became,  a  great  question  what  estate  and  right  Sir 
Thomas  had  after  the  feoffment,  and  at  the  time  of  the  treason 
committed ;  for  if  he  had  no  right  or  title,  the  land  could  not  come 
to  the  crown  by  forfeiture,  for  Walsingham 's  right  was  saved  by 
the  express  provision  of  the  act.  It  was  agreed  on  both  sides  that 
the  reversion  was  not  divested  out  of  the  king  by  the  feoffment, 
but  that  remained  as  before. 

But,  notwithstanding  this  concession,  it  was  contended  by  the 
defendant's  counsel,  that  the  feoffment  in  fee,  with  livery,  was  such 
an  act  as  conveyed  out  of  Sir  Thomas  his  whole  estate  and  interest, 
and  nothing  was  left  behind  to  be  forfeited.  And  if  it  was  objected 
that  the  estate-tail  did  not  pass,  and  therefore  must  continue  in 
Wiatt,  they  said  that  did  not  follow,  for  it  might  be  that  neither 
Wiatt  nor  the  feoffee  might  have,  but  it  might  be  in  abeyance  of 
law ;  and  Littleton  was  of  opinion  that  an  estate-tail  once  made 
might  be  in  abeyance ;  for,  says  he,  if  tenant  in  tail  grants  all  his 
estate  to  another,  the  reversion  in  tail  is  not  in  the  tenant,  nor  can 
he  have  an  action  of  waste,  because  he  has  not  the  reversion,1  and 
if  he  had  it  not  in  that  casei  much  less  has  he  it  in  this,  for  he 
gave  it  to  the  feoffee  and  his  heirs ;  but  Littleton  says  the  estate- 
tail  is  in  abeyance,  and  is  like  a  grant  for  life,  remainder  to  the 
right  heirs  of  T.  S.,  where  the  tail  is  in  abeyance  during  the  life 
of  T.  8.  And  they  said  the  estate  given  to  the  feoffee  being  not  in 
tail,  and  being  for  more  than  his  life,  must  be  a  fee-simple  ;  but 
then  a  fee,  determinable  on  the  estate-tail,  or  determinable  by  the 
entry  of  the  issue,  which  they  might  make  after  the  death  of  Wiatt. 
And  if  the  feoffee  had  one  fee-simple  and  the  king  another,  it  was 
no  uncommon  thing  for  these  to  be  two  fees-simple.  For  before 
stat.  34  and  35  Henry  VIII.,  if  tenant  in  tail,  the  reversion  in  the 
king  suffered  a  recovery,  the  recoverer  had  a  fee-simple,  determin- 
able on  the  estate-tail,  and  the  king  his  ancient  fee-simple ;  and 
many  other  instances  were  quoted  where  there  might  be  two  fees- 
simple  of  the  same  land. 

In  answer  to  this,  it  was  said  that  no  other  estates  passed  by  the 
feoffment  than  for  the  life  of  Wiatt;  and  here  it  is  not  so  material 
what  words  of  limitation  were  used  as  what  estate  the  law  will 
suffer  to  pass ;  and  as  it  was  confessed  that  no  fee-simple  was 
divested  out  of  the  king,  it  follows  almost  of  consequence  that  none 
passed  to  the  feoffee,  for  none  can  give  that  which  they  have  not ; 
and  there  was  no  fee-simple  in  Wiatt,  but  only  for  his  life,  and  the 
estate  tail  could  not  pass  to  the  feoffee,  because  none  could  have 
that  but  who  are  comprehended  in  the  intent  of  the  donor  ;  nor 
could  an  estate  for  the  life  of  the  feoffee,  for  that  also  would  dis- 
continue the  reversion  in  the  king.  If,  therefore,  neither  a  fee  nor 
tail  for  life  of  the  feoffee  passed,  it  must  be  for  the  life  of  Wiatt, 

1  Sect.  650. 
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for  such  a  one  he  might  make,  and  then  by  Wiatt's  death  it  ceases, 
and  he  became  an  intruder  on  the  crown. 

They  denied  the  case  in  Littleton  about  abeyance  to  be  law  ;  for, 
as  no  other  could  possibly  have  the  estate-tail,  to  what  purpose 
should  it  be  in  abeyance  ?  For  an  estate  is  in  abeyance  only  where 
it  cannot  vest  immediately,  but  may  afterwards,  as  a  remainder  to 
the  heirs  of  T.  8.,  who  is  alive.  And  what  Littleton  there  says  is 
contradicted  by  other  passages  in  his  book,  as  where  tenant  in  tail 
leases  for  years,  and  afterwards  releases  to  the  lessee  and  his  heirs : 
here  nothing  passes  but  for  the  life  of  tenant  in  tail.  The  same 
where  he  grants  for  his  own  life  and  releases.1  And  though  it  was 
true,  as  Littleton  said,  the  tenant  in  tail  shall  not  have  waste,  yet 
it  was  not  because  the  grantee  has  a  greater  estate  than  the  tenant 
in  tail,  but  because  the  estate  of  tenant  in  tail  is  dispunishable  of 
waste ;  and  by  the  grant  he  had  conveyed  his  privilege  to  do  waste. 
So  that  the  case  in  Littleton  does  not  prove  that  the  tail  is  out  of 
the  tenant,  or  that  the  grantee  has  a  greater  estate  than  for  the  life 
of  tenant  in  tail. 

As  to  the  stress  that  was  laid  on  the  word  heirs  in  the  grant  to 
the  feoffee,  they  said  this  did  not  make  it  an  inheritance  if  the 
granter  could  not  give  one  ;  but  it  gave  descendable  freehold 
during  the  life  of  Wiatt,  and  heirs  was  only  inserted  to  prevent 
occupancy  ;  for  it  did  not  amount  to  a  fee-simple  determinable,  as  he 
called  it — that  is,  determinable  on  T.  8.  dying  without  issue,  for 
such  an  estate,  depending  only  on  the  failure  of  an  estate  of  in- 
heritance, they  admitted  to  be  a  fee-simple,  but  yet  a  fee-simple 
determinable.  And  they  inferred,  from  a  case  in  18  Edward  III., 
that  after  this  feoffment,  reversion  of  the  tail  remained  in 
Wiatt. 

But  however  the  law  was  as  to  the  tenant  in  tail  himself,  and 
though  he  should  not  be  permitted  to  say  against  his  own  feoffment 
that  the  estate-tail  continued  in  him,  yet  they  contended  the 
crown  may  say  that  the  estate-tail  continued  in  Wiatt.  And  if 
the  feoffment  could  not  discontinue  the  reversion,  no  more  should 
it  divest  the  crown  of  any  advantage  it  might  have  from  the  estate- 
tail  continuing,  so  that  it  shall  continue  for  the  benefit  of  the  king. 
And  for  support  of  this  they  quoted  21  Ass.  15,  and  40  Ass.  36. 

Plowden,  who  was  one  of  the  counsel  on  this  occasion  for  the 
crown,  made  this  last  point  a  distinct  consideration — namely, 
whether  the  entail  should  be  said  to  be  extinct,  and  the  crown 
should  have  the  land  by  way  of  revester  or  of  forfeiture ;  and  he 
contended  she  should  have  by  revester ;  for,  considering  stat.  26 
Henry  VIII,  c.  13,  how  shall  land  be  forfeited  to  the  king  and  his 
heirs  where  he  had  the  fee-simple  before  ?  for  this  would  make  two 
fees-simple  in  the  same  person.  And  he  contended  that  the  king 
should  hold  it  as  in  his  ancient  fee-simple,  discharged  of  the  entail, 
and  all  leases  and  incumbrances  made  by  the  tenant ;  and  this  was 

1  Litt.,  606,  612. 
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decided  in  Austin's  case  in  the  last  reign,  upon  a  lease  made  by  the 
same  Sir  Thomas  Wiatt. 

The  Court  of  Exchequer  took  a  whole  year  to  determine  this 
matter :  and  in  the  15th  of  the  queen,  Saunders,  the  chief-baron, 
informed  the  counsel,  that  after  frequent  conferences  with  his 
brethren,  they  were  unanimous  that  judgment  should  be  given  for 
the  crown.  He  said,  in  the  name  of  the  whole  court,  that  they 
held  the  entail  to  remain  in  Wiatt,  notwithstanding  the  feoffment, 
as  none  could  have  the  entail  but  who  were  within  the  intent  of 
the  donor.  They  all  held  the  difference  put  by  Littleton  not  to  be 
law  ;  for  when  the  tenant  in  tail  grants  all  his  estate,  and  when  he 
makes  a  lease  for  his  own  life,  it  is  the  same  thing ;  for  the  lessee 
has  it  for  the  life  of  the  tenant,  out  of  whom  the  entail  never  passes. 
And  there  is  no  anciejat  book  that  warrants  the  idea  of  the  tail 
being  in  abeyance  ;  nor  is  there  any  more  reason  why  it  should 
than  where  he  makes  a  lease  for  his  own  life,  and  afterwards  re- 
leases all  his  right ;  and  this  seems  proved  by  the  words  of  the  writ 
offormedon  in  descendre — namely,  that  the  right  descended  from 
the  feoffor  (that  is,  the  tenant  in  tail  infeoffing)  by  the  form  of  the 
gift ;  and  if  it  descended  from  him,  it  must  be  ire  him  at  the  death. 
And  by  Treboney's  case,  48  Edward  III.,  the  reversioner  may  avow 
upon  the  tenant  in,  notwithstanding  his  feoffment.  And  they 
agreed  that  18  Edward  III.,  the  21  Ass.,  and  40  Ass.  before  men- 
tioned, proved  the  reversion  in  the  crown  not  to  be  touched  by  the 
feoffment.  They  held  the  estate-tail  extinct  in  the  fee-simple 
which  was  in  the  crown  ;  and  to  this  purpose  they  approved  the 
case  of  Austin.     So  they  gave  judgment  for  the  queen. 

But  in  the  17th  year  the  same  question  was  brought  before  the 
Court  of  Common  Pleas  in  an  action  of  trespass,  and  they  deter- 
mined it  the  other  way.1  This  encouraged  Sir  Thomas  Walsing- 
ham,  in  20  Elizabeth,  to  bring  a  writ  of  error  in  the  Exchequer 
Chamber,  where  the  whole  matter  was  argued  again,  and  much  the 
same  topics  were  urged  on  both  sides  and  enlarged  upon.  And  in 
the  21st,  the  former  judgment  was  affirmed.  A  flaw  had  been 
discovered  in  the  record,  which  operated  in  favour  of  the  queen  ; 
and  when  the  chancellor  was  pressed  by  Plowden  to  inform 
them  of  the  ground  upon  which  they  affirmed  the  judgment,  the 
chancellor  and  the  lord  treasurer  declined  it,  saying  they  knew  the 
cause,  it  w&s  not  necessary  to  declare  it.  The  reporter  seemed  to 
have  discovered  that  they  all  agreed  that  the  flaw  was  fatal,  but 
that  they  were  not  unanimous  upon  the  point  of  law.  So  that,  after 
all,  upon  this  question  there  is  only  the  judgment  of  the  Court  of 
Exchequer  against  that  of  the  Common  Pleas. 

To  render  fines  and  recoveries,  on  which  so  much  landed  pro- 
perty was  now  settled,  of  as  great  credit  and  authority  as  possible, 
it  was  provided,  by  stat.  23  Elizabeth,  c.  3,  for  their  due  enrolment 
in  the  following  manner :  First,  of  fines ;  every  writ  of  covenant, 

i  N.  Bendl.,  260.,  pi.  272. 
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and  other  writ  on  which  a  fine  shall  be  levied,  the  return  thereof, 
the  writ  of  didimus  potestatem,  made  for  the  acknowledging  the 
fine,  with  the  return  thereof,  the  concord,  note,  and  foot  of  every 
fine,  the  proclamations  made  thereon,  and  the  king's  silver ;  next, 
as  to  recoveries — every  original  writ  of  entry,  or  other  writ  where- 
upon any  common  recovery  shall  be  suffered,  the  writ  of  summons 
ad  warrantizandum,  with  the  returns  thereof,  every  warrant  of 
attorney,  as  well  of  the  demandant  and  tenant  as  vouchee,  then 
extant  or  remaining,  may,  upon  request  or  election  of  any  person, 
be  enrolled  in  rolls  of  parchment ;  and  such  enrolment  is  to  be  of 
the  same  force  in  law,  to  all  intents  and  purposes,  for  so  much  of 
them  as  shall  be  enrolled,  as  the  same,  being  extant  and  remaining 
ought  to  be. 

To  make  these  enrolments  of  further  security,  it  is  also  provided 
that  no  fines,  proclamations  upon  fines,  or  common  recoveries,  shall 
be  reversed  for  false  or  incongrue  Latin,  rasure,  interlining,  mis- 
entering  of  any  warrant  of  attorney,  or  of  any  proclamation,  mis- 
returning,  or  not  returning  of  the  sheriff,  or  other  want  of  form  in 
words  and  not  in  substance.  Persons  taking  the  acknowledgment 
of  a  fine  or  warrant  of  attorney  of  a  tenant  or  vouchee  for  suffering 
a  recovery,  shall,  with  the  certificate  of  the  concord  and  warrant, 
certify  the  day  and  year  when  the  same  were  acknowledged  ;  nor 
is  the  clerk  to  receive  the  certificate  any  otherwise,  under  pain  of 
£5. 

To  carry  this  act  into  execution,  it  is  also  enacted  that  there 
shall  be  an  office,  called  the  Office  of  Enrolment,  of  writs  for  fines 
and  recoveries,  under  the  care  and  charge  of  the  puisne  judges  of 
the  Common  Pleas.  As  to  fines,  it  is  further  directed  that"the 
chirographer  shall  make  out  for  every  county  a  table,  containing 
the  fines  passed  in  every  one  term,  to  be  hung  up  all  the  term  next 
after  the  engrossing,  in  some  open  place  in  the  Common  Pleas ;  and 
shall  deliver  to  every  sheriff,  before  the  assizes,  a  eopy  of  fines 
levied  for  his  county,  to  fix,  every  day  during  the  assizes,  in  some 
open  place  in  court,  under  penalty  to  the  chirographer  and  sheriff, 
whoever  omits  his  part,  of  £5. 

The  construction  of  the  late  statutes  of  fines,  4  Henry  VII.,  and 

statute  of    32  Henry  VIII.,  was  not  settled  till  after  long  debate 

fines.       an(j  some  difference  of  opinion  among  the  judges  (a). 

It  was  much  agitated  in  the  beginning  of  this  reign  whether,  if  the 

(a)  In  a  case  in  this  reign,  all  the  parts  of  >■•  fine  were  recited  and  pernsed,  and 
its  nature  described  and  determined  by  the  court ;  and  it  was  laid  down  that  a  fine 
was  a  conveyance  of  record.  It  was  also  said  that  there  were  five  parts  of  a  fine  :  1. 
the  original  writ,  for  it  was  a  concord,  jmalis  Concordia,  in  a  suit,  and  hence  an  action 
must  be  commenced ;  2.  A  licence  from  the  crown  to  agree,  which  merely  amounted 
to  a  fee  to  the  crown,  and  contained  a  Bhort  note  of  the  parties,  the  land,  &c.  ;  3. 
The  concord,  which  began  thus :  "  Et  est  concordia  tales  scilicet  quod  prsedict. 
T.  et  E.  recognoverunt,  &c. ,  esse  jus,"  &c.  And  note,  says  Lord  Coke,  that  this  iB  the 
foundation  and  substance  of  the  fine,  for  the  concord  is  its  ground  and  substance  ; 
4.  The  note  of  the  fine ;  and  this  was  but  an  abstract  out  of  the  concord  ;  but  it  is 
to  be  observed  that  in  the  old  books  the  note  of  the  fine  is  taken  for  the  fine  itself 
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five  years  had  commenced,  and  upon  the  death  of  the  ancestor  the 
right  descended  to  an  infant,  the  infant  should  be  bound,  or  should 
have  another  five  years  after  he  came  of  age.  This  was  the  point 
in  the  great  cause  of  Stowell  v.  Lord  Zouch,  in  the  4th  year  of  the 
queen.  The  ancestor  of  Lord  Zouch,  being  disseisor  of  Stowell, 
the  grandfather  of  the  demandant  levied  a  fine  with  proclamations. 
The  disseisee  died  three  years  after,  but  within  the  five  years, 
leaving  the  demandant  his  heir  within  age,  who  came  of  full  age 
after  the  five  years  expired,  and  within  a  year  afterwards  entered 
to  avoid  the  fine,  and  then  brought  the  present  writ  of  entry.  It 
was  long  argued  in  the  Common  Pleas  whether  the  entry  was  good. 
The  Chief- Justice  Dyer  and  Weston  were  of  opinion  it  was  not ; 
On  account  of  this  difference  of  opinion,  they  adjourned  the  matter 
into  the  Exchequer  Chamber  for  further  argument ;  and  here  the 
judges  differed.  For  it  was  held  by  Harper  (who  had  been  counsel 
for  Stowell,  and  upon  the  death  of  Brown  was  made  a  judge),  by 
Walsh,  and  by  Saunders,  chief-baron,  that  the  law  was  with 
Stowell ;  all  the  others  held  the  contrary,  and  to  them  Walsh  also 
came  over,  having  changed  his  opinion  after  the  argument ;  so  that 
judgment  was  given,  with  the  dissent  only  of  Harper  and  Saunders, 
that  the  five  years,  when  once  commenced,  should  run  on  so  as  to 
bar  an  infant. 

To  comprehend  what  was  said  in  support  of  the  two  opinions, 
the  act  must  be  considered  as  divided  into  four  parts  ;  the  body,  the 
exception,  the  first  saving,  and  the  second  saving ;  so  that  they 
made  five  points  to  discuss :  1st,  Whether  Stowell  should  be  bound 
by  the  purview,  or  whether  he  should  be  out  of  it  by  reason  of  the 
exception.  2dly,  If  he  was,  whether  he  has  availed  himself  of  the 
time  prescribed  by  the  purview.  3dly,  If  he  was  bound  by  the 
body,  and  not  within  the  exception,  whether  he  should  be  aided  by 
the  first  saving.  4thly,  If  not,  whether  he  shall  be  aided  by  the 
second  saving.     The  fifth  point  was  the  equity  of  the  act. 

Those  who  argued  for  the  demandant  fought  through  every 
branch  of  the  act,  maintaining  that  Stowell  was  not  bound,  or  if 
bound,  was  aided  by  the  exception  or  savings  ;  and  the  substance 
of  what  they  said  seems  to  have  been  this.  They  first  considered 
the  effect  and  operation  of  a  fine  at  common  law,  and  before  the 

(12  Hen.  IV.,  16 ;  22  Hen.  VI.,  51) :  but  it  was  always  understood  of  the  concord ; 
5.  The  foot  of  the  fine,  which  began  thus  :  "  Hsec  est  finalis  concordia  facta  in  curia 
Domini  Regis,"  &c.  So  that  the  foot  of  the  fine  included  the  whole,  and  had  the  day, 
year,  and  place,  and  before  what  judge  the  concord  was  made.  And  a  fine  was  said 
to  be  engrossed  when  the  chirographer  made  the  indenture  of  the  fine,  and  delivered 
them  to  the  party  to  whom  the  conusance  was  made.  And  at  the  common  law,  im- 
mediately after  the  fine  was  engrossed,  it  was  sent  into  the  -treasury  (1:7  Edw.  III., 
fol.  29).  But  by  the  statute  of  5  Henry  IV.,  it  was  enacted  that  all  the  parts  of  the 
fine  should  be  enrolled  with  the  chief  clerk  of  the  bench,  who  was  the  custos  brevium, 
before  the  chirographer  had  them  out  of  court.  And  before  this  statute,  the  custos 
brevium  had  not  any  record  of  the  fine,  but  the  chirographer  ;  and  nothing  remained 
with  the  Chief-Justice  of  the  Common  Pleas  but  the  licence  to  accord,  containing  a 
short  note  of  the  fine.  But  it  is  provided  by  the  same  statute  that  the  original  writ 
should  be  of  record  (5  Coke's  Heps.,  38). 

VOL.  III.  2s 
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statutes.  They  admitted  the  great  power  that  was  ascribed  to  it 
by  our  old  law  ;  but  yet  there  was  always  a  tenderness  for  former 
rights,  and  the  time  of  a  year  and  a  day  was  limited  within  which 
persons  who  had  a  right  might  put  in  their  claim ;  and  it  was  not 
till  that  indulgence  had  been  neglected  that  a  person  was  barred. 
But  those  who  were  expected  to  make  this  claim  were  persons  of 
full  age,  who  had  sufficient  discretion  to  pursue  and  vindicate  their 
rights.  Infants  were  not  precluded  even  after  the  year  and  day 
had  expired  ;  and  this  is  plainly  intimated,  first  by  the  statute  de 
donis,  which  says  that  it  shall  not  be  necessary  for  the  reversioner 
to  put  in  his  claim,  although  of  full  age;  secondly,  by  statute  de  modo 
levandi  fines,  which  says  a  fine  bars  all  persons  being  of  full  age. 
And  if  infantB  are  not  bound  to  claim  within  a  year,  they  are 
bound  to  no  time  at  all,  not  to  year  and  day  after  they  come  of 
age.  And  Brown  therefore  said  if  a  disseisor  levied  a  fine,  and  the 
disseisee,  being  of  full  age,  died  within  the  year  without  claim,  and 
the  right  descended  on  his  heir  within  age  (which  was  precisely 
the  case  here),  he  was  not  bound  by  the  time  having  first  attached 
in  his  father.  For  the  same  reason  which  exempted  him-,  being  an  in- 
fant, from  making  claim  within  the  year  and  day.if  he  had  right  at  the 
time  of  the  fine,exempts  him, being  an  infant,nowthe  right  descended 
within  the  year  and  day  ;  for  the  father,,  who  died  before  the  time 
was  elapsed,  could  not  be  said  to  have  surceased  during  the  year  and 
day,  and  the  infant  was  bound  to  no  time.beingwithin  the  samereason 
of  law  as  where  he  had  right  at  time  of  the  fine.  The  same  where 
there  was  tenant  for  life,  with  reversion,  to  an  infant,  and  the  tenant 
aliened,  and  a  fine  was  levied,  and  tenant  died  within  the  year,  the  in- 
fant wasat  large-  Thus  the  law  stood  before  the  Statute  of  Non-Claim, 
34  Edward  III.,  after  which  the  law  authorised  a  claim  at  any  time. 

The  stat.  4  Henry  VII.,  they  saidr  was  to  remedy  the  mischief 
introduced  by  the  Statute  of  Non-Claim,and  to  restore  the  credit  of 
fines,  by  obliging  parties  to  make  their  claim  as  at  common  law 
within  a  limited  time ;  but  that  time  was  enlarged  from  one  year 
and  a  day  to  five  years.  They,  therefore,  considered  much  of  the 
above  reasoning  to  be  still  applicable  to  all  entries  to  defeat  fines : 
and  as  to  the  stat  4  Henry  VII.,  they  maintained  that  Stowell  was 
out  of  the  letter,  or  at  least  out  of  the  sense  of  the  letter  of  every 
branch  of  it ;  and  if  he  was  within  the  letter  of  any  branch,  he  was 
at  large  by  some  other  branch,  and  so  not  bound. 

Now,  as  to  the  first  point,  they  said  that  by  the  body  of  the  act 
privies  and  strangers  were  to  be  bound,  except  infants,  &c.  And 
how  does  the  present  case  stand  ?  Why,  Stowell,  the  grandfather, 
was  a  stranger  to  the  fine,  and  so  was  bound ;  but  Stowell,  the 
heir,  was  a  stranger,  but  he  was  within  age,  and  so,  by  the  excep- 
tion, not  bound ;  being  excepted,  he  is  the  same  as  if  the  act  had 
not  been  mader  unless  the  saving  had  followed  to  qualify  the  excep- 
tion, and  that  obliges  him  to  claim  within  five  years.  And  because 
it  was  said,  on  the  other  side,  that  the  persons  intended  by  the 
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exception  were  those  who  had  right  at  the  time  of  the  fine,  which 
Stowell  had  not,  and  so  is  not  within  it ;  and  in  proof  of  this  they 
alleged  the  first  saving  clause,  which  speaks  of  persons  having 
right,  which,  they  said,  must  mean  at  the  time  of  the  fine.  In 
answer  to  this,  it  was  said  that  the  act  was  general,  and  was  meant 
to  bar  as  well  those  who  had  any  pretended  right,  as  those  who  had 
a  real  right,  for  the  object  was  to  obtain  peace  and  quiet,  and  the 
statute  would  be  as  useful  a  plea  in  bar  to  one  as  the  other  ;  and 
the  clause  they  allege  is  general,  having  right,  that  is,  at  the  time 
of  entry,  and  not  at  the  time  of  the  fine ;  and  it  was  more  material 
to  bar  those  who  had  right  at  the  time  of  the  suit  (when  it  was  to 
be  tried)  than  at  the  time  of  the  fine,  for  that  might  afterwards 
pass  away :  therefore  they  said  there  was  nothing  in  the  exception, 
nor  in  this  alleged  cause,  nor  the  following,  that  showed  the  persons 
excepted  were  such  as  had  right  at  the  time  of  the  fine.  Stowell, 
therefore,  was  within  the  exception;  and  further,if  he  is  notwithin  the 
exception,  he  is  not  within  the  purview ;  for  it  would  have  been  idle  to 
except  any  but  those  who  would  be  bound  by  the  purview;  so  that  the 
argument  was  retorted  upon  those  who  adduced  it :  and  qudcunque 
via  data,  Stowell  is  not  bound,  and  has  time  to  enter  within  five  years 
after  his  full  age.  But  admitting  him  to  be  comprised  within  the  ex- 
ception, they  said  he  had  complied  with  that  clause  which  binds  persons 
excepted  to  make  their  entry  within  five  years,  by  entering  within 
five  years  after  he  came  of  full  age,,  and  that  was  the  second  point. 

Admitting  the  demandant  to  be  bound  by  the  body  of  the  act, 
and  not  to  be  within  the  exception,  then  they  contended  he  was 
aided  by  the  first  saving,  and  this  was  the  third  point  in  the  cause. 
Now  they  said  the  saving  was  to  Stowell  the  grandfather  and  his 
heirs,  which  includes  the  demandant,  but  then  it  is  on  condition  of 
pursuing  his  remedy  within  five  years.  And  here  they  said  the 
statute  must  be  construed  by  the  usage  of  the  common  law,  and 
that  did  not  require  infants  to  pursue  their  demands,  for  all  actions 
by  infants  would  be  fruitless,  as  the  parole  might  demur,,  and  the 
like  ;  therefore,  though  the  right  of  Stowell  is  saved  under  the  word 
heirs,  yet  when  the  act  says  so  that  they  pursue,  &c,  it  must  mean 
such  heirs  as  are  of  full  age  and  able  to  sue.  And  statutes,  they 
said,  had  always  been  construed  with  such  reserve  ;  for  stat.  West- 
minster 2,  c.  25,  which  says  that  a  disseisor  in  assize,  who  vouches 
a  record  and  fails,  shall  be  imprisoned,  has  been  construed  not  to 
extend  to  an  infant ;  and  again,  notwithstanding  the  general  words 
of  stat.  Westminster  2,  c  11,  auditors  cannot  commit  an  infant  to 
the  next  gaol,  and  so  under  stat.  Westminster  2,  c.  6,  an  infant 
who  ravishes  the  king's  ward  cannot  be  imprisoned.  In  these  and 
other  statutes,  though  an  infant  is  within  the  letter,  he  has  always 
been  construed  to  be  without  the  meaning,,  because  of  his  want  of 
discretion. 

And,  in  this  case,  they  said  the  construction  ought  to  be  made, 
for  in  preservation  of  a  right,  a  right  favoured  by  the  old  law, 
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which,  as  has  heen  already  shown,  would  not  suffer  infants  to  be 
barred  by  a  fine ;  and  as  this  statute  was  in  support  of  the  common 
law,  it  ought  to  be  construed  in  the  same  way.  And  they  thought 
this  construction  would  be  well  warranted  if  there  had  been  nothing 
else  in  the  act  to  favour  it. 

But  this  construction  appears  to  be  pointed  out  by  other  parts  of 
the  act ;  for  if  the  act  in  the  exception  protects  those  who  had  a 
present  right,  and  were  under  the  disability  of  infancy,  does  not  the 
same  intent  hold  place  with  respect  to  rights,  which  are  not  bound 
until  five  years  are  passed,  come  to  such  disabled  persons  within 
the  five  years  ?  There  is  the  same  reason  to  allow  it  at  the  end  as 
at  the  commencement  of  the  five  years.  And  he  said  by  the 
second  saving  future  rights  were  protected,  so  that  they  or  their 
heirs  take  their  action  next  after  that  they,  &c,  which  is  the  same  as 
saying  next  after  that  he  or  his  heirs  are  of  full  age.  So  they  took 
this  second  saving  as  a  construction  of  the  first,  and  argued  that  if 
in  a  future  right  the  heir  was  to  have  five  years  after  he  was  of  full 
age,  a  fortiori,  Stowell  should  have  it  to  support  a  present  right. 

Further,  they  said,  as  to  the  fourth  point,  if  Stowell  was  bound 
by  the  body  of  the  act,  and  is  not  within  the  exception,  nor  the  first 
saving,  he  was  yet  within  the  second.  For  the  right  came  to 
Stowell  by  descent ;  it  first  descended  to  him  after  the  fine,  and  it 
descended  by  cause  or  matter  had  or  done  before  the  fine,  for  the 
disseisin  was  before  the  fine,  by  means  of, which  the  possession  went 
one  way,  and  the  right  remained  in  another,  so  that  every  word  of 
J;he  clause  is  satisfied.  And  though  the  right  was  in  the  grandfather, 
yet  Stowell  was  the  first  to  whom  it  descended,  and  then  it  descended 
ia  another  way  than  it  was  in  the  grandfather,  and  so  may  be  con- 
sidered as  another  person  than  the  heir  of  the  grandfather  who 
was  of  full  age,  and  therefore  he  is  within  the  words,  so  they  con- 
tended .he  was  within  the  second  saving.  But,  if  Stowell  was  within 
the  body  of  the  act,  and  not  comprised  in  the  exception,  nor  the 
first  or  second  saving,  they  then  resorted  to  the  fifth  point,  and 
maintained  that  he  should  be  aided  by  the  equity  of  the  act. 

The  justices  who  argued  on  the  other  side  were  Carey  (who  had 
been  counsel  for  the  tenant,  and  was  made  a  judge  of  the  King's 
Bench  upon  the  death  of  Corbet),  Southcote,  Weston,  Whiddon, 
and  the  two  chief-justices,  Dyer  and  Catline ;  and  they  began  by 
impressing  that  great  consideration  respecting  fines,  namely,  that 
they  were  designed  for  quiet  and  security  of  property,  and  that 
great  mischief  had  been  introduced  by  the  Statute  of  Non-Claim, 
which  annihilated  this  principal  effect  of  a  fine.  By  this  reasoning 
they  seemed  to  intimate  that  the  governing  idea  in  the  making  of 
stat.  4  Henry  VII.,  and  in  the  construction  of  it,  should  be  the  silenc- 
ing of  claims,  and  the  barring  dormant  rights.  And  they  were  all  of 
opinion  that,  upon  weighing  the  statute,  Stowell  seemed  to  be  entitled 
to  no  benefit  of  his  nonage,  but  that  he  should  be  concluded  by  the  pur- 
view of  the  act,  and  was  not  let  at  large  by  any  of  the  other  branches. 
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They  said  that  the  purview  was  as  full  and  as  strong  as  words 
could  be ;  it  declares  that  it  shall  be  a  final  end,  and  conclude 
privies  as  well  as  strangers  ;  and  it  could  not  be  said  to  be  final  if 
others  were  to  set  up  claims  against  the  conusee,  and  the  intention 
was  not  so  much  to  preserve  old  rights  as  to  extinguish  them. 
And  Catline  said  all  infants  were  bound  which  were  not  within  the 
exception,  for  if  he  levied  a  fine  with  proclamations,  he  could  not 
have  a  writ  of  error,  because  he  is  not  within  the  exception,  for 
-  those  excepted  are  infants,  not  parties  to  the  fine ;  but  he  being 
privy  is  bound  by  the  purview,  but  some  of  the  judges  thought 
this  case  within  the  exception.  They  all  contended  that  the 
exception  included  such  infants  as  had  right  at  the  time  of  the 
fine,  and  no  others  ;  and  here  the  purview  being  against  those  who 
have  right,  it  would  be  idle  to  except  infants  who  had  none.  And 
as  to  what  had  been  said,  that  the  purview  and  exception  be  con- 
strued as  well  against  those  who  had  no  right  as  those  who  had, 
they  said  that  right  or  no  right  was  of  no  consequence,  for  the  fine 
might  be  pleaded  equally  against  both  ;  but  the  matter  was  claim 
of  the  right  or  non-claim  within  the  five  years,  and  that  would  be 
the  issue ;  and  in  every  action  brought  a  right  is  claimed,  and  by 
such  a  plea  the  right  would  be  confessed  and  avoided  ;  therefore,  if 
no  well-founded  right,  it  would  be  still  admitted  to  be  such  by  the 
pleadings.  Therefore  it  is  not  proper  to  say  that  the  act  is  made 
against  those  who  claimed  no  right.  The  purview,  they  said,  most 
certainly  extended  only  to  those  who  claimed  a  right,  or  had  title 
or  right  in  possession,  reversion,  or  remainder  to  the  thing  comprised 
in  the  fine  at  the  time  it  was  levied,  or  afterwards,  upon  cause 
arising  before ;  and  the  exception  of  infants  means  such  as  had 
right  at  the  time  of  the  fine,  which  Stowell  is  not,  for  his  grand- 
father then  had  it,  and  the  purview  takes  effect  against  him.  And 
having  right,  &c,  in  the  latter  clause,  they  said,  meant  at  the  time 
of  the  fine.     So  they  clearly  held  Stowell  not  within  the  exception. 

As  to  the  first  saving,  they  said  it  was  general,  and  accompanied 
with  a  condition  which  ought,  in  reason,  to  be  taken  as  generally 
as  the  saving.  The  saving  is  to  all  persons  and  their  heirs,  &c,  so 
that  they,  &c,  which  word  they  means  the  person  who  had  right, 
and  his  heirs,  which  means  generally  every  heir,  whether  within  or 
of  full  age :  again,  so  that  they,  &c,  namely,  he  and  his  heirs, 
whether  within  age  or  not,  pursue  the  remedy  there  offered.  And 
if  the  condition  was  construed  as  confined  to  heirs  of  full  age,  it 
would  be  lame,  because  it  would  not  be  as  full  as  the  saving  ;  and 
if  they  meant  it  should  extend  only  to  the  heir  of  full  age,  there 
would  have  been  some  provision  that  should  bind  him  to 
pursue  his  remedy  when  he  came  of  age,  as  was  done  with 
regard  to  those  who  had  present  right  at  the  time  of  the  fine,  or  a 
future  right.  But  they  certainly  meant  that  infants  should  be  in- 
cluded. And  when  it  is  considered  that  the  great  object  was  to 
attain  peace  and  security  in  estates,  it  was  no  unusual  policy  that 
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a  rare  case,  like  the  nonage  of  an  infant,  should  not  be  suffered  to 
impede  a  design  which  extended  for  the  benefit  of  the  whole  king- 
dom. For  if  every  infant  was  to  have  five  years  de  novo,  the  delay 
and  mischief  might  be  infinite ;  for  Stowell  might  die  before  the 
five  years  elapsed,  and  leave  an  heir  within  age,  and  he  another, 
and  so  on  for  a  century  to  come,  which  would  lead  to  innumerable 
inconveniences  and  difficulties  in  all  matters  of  title,  and  such  un- 
certainty in  the  trial  of  them ;  and  this  was  not  consonant  to  the 
inclination  which  had  lately  been  shown  by  parliament,  as  appeared 
by  the  stat.  32  Henry  VIII.,  for  the  limitation  of  suits,  and  the 
amendments  made  therein  by  stat.  1  Mary,  c.  5.  So  they  all  con- 
cluded that  the  five  years  attached  in  the  grandfather  ought  to  be 
pursued  by  his  infant  heir  the  same  as  they  should  have  been  by 
himself,  for  they  can  admit  of  no  intermission,  but  must  continually 
pass  on.  Dyer  denied  the  case  quoted  by  Brown  of  a  fine  levied 
before  the  Statute  of  Non-Claim,  for  he  said  the  infant  heir  should 
be  bound,  inasmuch  as  his  ancestor  was  of  full  age. 

As  he  was  not  aided  by  the  first  saving,  so  they  held  him  not 
aided  by  the  second,  and  for  these  reasons :  This  clause  was  to 
other  persons,  which,  they  said,  must  be  understood  to  exclude 
those  comprised  in  the  exception  and  first  saving,  that  is,  to  those 
who  had  not  a  present  right  at  the  time  of  the  fine,  and  to  their 
heirs.  Now  the  grandfather  is  within  the  first  saving,  but  he  had 
not  performed  the  condition  of  it,  namely,  to  pursue  his  right ;  and 
Stowell,  being  his  heir,  is  as  the  same  person  with  him,  as  to  the 
right,  and  so  he  is  also  within  it.  So  that  Stowell  being  in  the 
first  saving,  is  excluded  from  the  second  by  the  term  "  others." 
Again,  it  was  said  by  Dyer,  that  he  was  excluded  from  the  second 
saving  by  the  word  ''first;"  which  word,  he  thought,  put  into  the 
statute  for  some  great  purpose,  for  stat.  1  Eichard  III.,  c.  7,  had 
all  the  words  of  the  purview  and  body  of  this  act,  except  the  word 
"first"  which  was,  therefore,  not  added  for  nothing ;  and  this  word 
should  be  joined  to  each  of  the  words  accrue,  remain,  descend, 
or  come.  So  that  to  take  advantage  of  this  clause,  the  foundation 
of  his  title  ought  to  be  before  the  fine,  and  ought  first  to  come  after 
the  proclamations ;  as,  for  an  example,  among  many  others,  if  a 
mortgagee  is  disseised,  and  a  fine  is  levied  by  the  disseisor,  and 
five  years  pass,  and  then  the  mortgager  tenders  the.  money,  he 
shall,  by  this  second  saving,  have  five  years  after  the  tender ;  and 
so,  many  cases  were  put  where  laud  might  remain,  descend,  or  come 
after  the  fine,  upon  cause  arising  before.  But  here,  though  the 
right  first  descended  after  the  fine,  yet  this  was  not"  upon  any 
matter  or  cause  before  the  fine,  for  the  disseisin  was  not  the  matter 
that  caused  him  to  have  the  right,  for  he  would  have  had  it  without 
the  disseisin  by  descent.  But  the  makers  of  the  act  intended  some ' 
special  matter,  which  should  be  the  efficient  cause  of  Stowell  having 
the  right,  and  such  a  right  as  was  not  in  any  before  it  was  in  him, 
which  is  not  the  case  here :  the  right  having  been  first  in  the 
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grandfather  and  descended  to  him,  and  was  saved  to  him  and  his 
heirs  by  the  first  saving  ;  and  if  it  should  be  said,  that  it  was  also 
saved  to  the  heir  by  the  second  saving,  because  it  descended  to  him, 
then  one  of  the  savings  would  be  superfluous.  Therefore  they  all 
agreed  Stowell  not  within  it ;  and  they  likewise  held  he  should  not 
be  aided  by  equity. 

These  were  the  reasons  given  by  those  who  argued  by  Lord 
Zouch ;  and  they  had  the  effect  of  inducing  Walsh  to  alter  his 
opinion  ;  so  that  judgment  was  given  with  the  assent  of  all  but  the 
Chief- Baron  Saunders  and  Harper,  who,  it  must  be  remembered, 
had  been  previously  prepossessed  by  being  counsel  for  Stowell:  and 
it  is  said  that  Corbet,  upon  whose  death  Carey  had  been  made  a 
judge,  had  written  an  argument  on  the  same  side.  So  that  this 
judgment  seems  to  be  settled  by  very  great  authority,  as  well  as 
upon  great  deliberation.  It  had  taken  up  the  minds  of  lawyers  for 
some  time ;  we  are  told  each  judge  took  a  whole  day  to  deliver  his 
argument,  and  the  cause  depended  from  4*  Elizabeth  to  11  Eliza- 
beth, when  judgment  was  given  in  the  Common  Pleas.1 

A  record  of  a  fine  stated  one  of  the  proclamations  to  be  made  on 
a  Sunday ;  and  as  the  proclamations  in  this  term  could,  on  that 
account,  be  only  three,  it  was  readily  agreed  that  such  fine  had  not 
the  binding  force  given  by  stat.  4  Henry  VII.  But  it  was  argued, 
that  the  fine  was  wholly  void ;  for  the  party  having  the  choice  of 
levying  his  fine  at  common  law,  had  chosen  to  pursue  the  statute, 
and  not  adhering  to  it,  the  whole  was  void.  But  all  the  justices 
held,  that  the  statute  did  not  ordain  a  new  form  of  a  fine  ;  but  a 
fine  remains  in  substance  as  it  was  before  the  act ;  and  it  binds 
before  the  proclamations,  and  the  proclamations  are  a  new  entry, 
and  a  separate  record  from  the  fine  ;  and  error  in  them  is  no  error 
in  the  fine;  accordingly,  judgment  was  given  in  the  King's  Bench  for 
reversing  the  proclamations,  and  that  the  fine  should  stand  in  force.2 

The  object  here  seems  to  have  been  to  annul  the  fine,  and  to 
avoid  the  discontinuance,  according  to  the  opinion  of  Plowden  and 
others ;  for  the  proclamations  might  have  been  avoided  by  plea 
merely  ;  and  it  had  been  so  adjudged  two  years  before,  on  demurrer 
in  another  action  relating  to  the  same  entail,  and  the  same  parties,3 
as  appears  both  from  Plowden  and  Dyer. 

The  nature  and  effect  of  the  proclamations  on  a  fine  occasioned 
new  debates  on  this  ancient  security.  Many  doubts  arose  on  this 
subject.  One  was,  where  a  remainder-man  in  tail  granted  a  lease 
on  fine  sur  grant  et  rendre,  and  all  the  proclamations  passed  after 
his  death,  and  then  the  tenant  for  life  of  the  preceding  estate  died ; 
this  was  the  case  of  Smith,  v.  Stapleton  ;  and  it  was  held,  after 
some  argument,  that  the  fine  was  not  avoided  by  the  descent  of  the 
remainder,  notwithstanding  the  proclamations  passed  after  the 
remainder-man's  death.4 

1  Plowd.   355-375.  s  4  and- 5  Eliz.    Fiah  v.  Broket,  Plowd.,  265. 

3  Ibid.,  266.    Dyer,  182,  55.  4  Plowd.,  430. 
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A  fine  with  proclamations,  by  force  of  stat.  4  Henry  VII.,  and 
32  Henry  VIII.,  was  construed  to  be  a  complete  bar  to  the  issue, 
whatever  became  of  the  estate  conveyed  by  the  fine,  or  whatever 
claim  might  be  made  by  the  heir;  for  after  the  proclamations 
passed,  4he  heir  was  estopped  to  claim  anything.  This  appears 
from  several  determinations  in  this  reign,  but  particularly  from  the 
famous  cases  of  Lord  Zouch,  and  those  of  Archer  and  of  Purslowe. 
In  Archer's  case,  in  20  Elizabeth,  the  grandfather  and  his  wife 
were  seised  in  special  tail.  The  grandfather  died,  and  the  father 
disseised  the  grandmother,  and  levied  a  fine  with  proclamations  ; 
the  grandmother  died,  the  father  died,  and  it  was  held,  that  the  son 
was  barred,  notwithstanding  the  father  at  the  time  of  the  fine  levied 
had  only  a  possibility  to  the  estate  tail,  during  the  life  of  the  grand- 
mother, for  the  judges  expounded  stat.  32  Henry  VIII.,  "  entailed 
to  the  person  levying,  or  to  any  of  his  ancestors,"  so  as  that  the 
fine  should  bar  the  right  descending  afterwards ;  both  as  to  himself 
and  those  who  were  heirs  in  tail  to  him.1  Again,  in  Purslowe's 
case,  in  24  Elizabeth,  where  the  proclamations  passed  pending  a 
writ  of  formedon,  it  was  held  by  the  whole  court,  that  the  fine  with 
proclamations  might  be  pleaded  in  bar ;  notwithstanding  a  right  of 
entail  descended,  and  the  right  was  pursued  immediately  by  bring- 
ing the  writ  of  formedon  ;  for  the  fine  was  the  conveyance,  and  the 
proclamations  are  but  a  short  repetition  of  the  fine,  and  to  show 
that  the  fine  is  levied  according  to  stat.  4  Henry  VII.2 

In  the  case  of  Lord  Zouch,  in  28  Elizabeth,  it  was  resolved  by 
the  whole  Court  of  Common  Pleas,  that  the  heir  in  tail  was  estopped 
to  alleged  the  seisin  and  continuance  thereof  in  a  stranger,  at  the 
time  of  the  fine  levied,  or  to  aver  quod  partes  finis  nihil  habuerunt; 
and  upon  consideration  it  was  further  held,  that  even  before  stat. 
4  Henry  VII.,  and  32  Henry  VIII.,  by  the  better  opinion  of  the 
books,  the  issue  in  tail  were  not  admitted  to  such  averments ;  and 
this  they  thought  appeared  by  stat.  27  Edward  I.,  c.  \,de  finibus 
levatis.3 

After  these  adjudications,  some  of  these  topics  were  reconsidered 
in  the  great  case  of  fines  in  44  Elizabeth.  This  was  upon  solemn 
advice  and  argument  before  all  the  judges.  The  case  which  gave 
occasion  to  this  review  of  former  determination  was  this : — A. 
tenant  for  life  with  remainder  to  B.  in  tail,  the  reversion  to  B.  and 
his  heirs.  B.  has  issue,  and  levies  a  fine,  and  dies  before  all  the 
proclamations  are  passed,  the  issue  then  being  beyond  sea ;  the 
proclamations  are  made,  and  afterwards  the  issue  in  tail  returns, 
and  makes  claim  on  the  land  to  the  remainder  in  tail ;  and  the 
judges,  in  considering  this  case,  came  to  four  resolutions.  First, 
they  agreed  that  the  estate  which  passed  by  the  fine,  as  to  the 
estate  tail,  was  not  determined  by  the  death  of  B.  Secondly,  that 
although  a  right  of  estate  tail  descended  to  the  issue,  because  the 
tenant  died  before  all  the  proclamations  passed,  yet  when  they  did 

'  3  Rep.,  90.  2  Hid.  Ibid.,  88. 
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pass,  without  claim  made  on  the  land,  the  right  is  barred  by  stat. 
4  Henry  VII.,  and  32  Henry  VIII.  And,  thirdly,  which  was  the 
principal  point,  it  was  agreed  by  all  the  judges  but  three,  that  in  the 
present  case,  the  issue  being  heir  and  privy,  could  not  by  any  claim 
he  could  make  save  the  right  of  the  estate  tail,  which  descended  to 
him,  but  after  the  proclamations  made,  the  estate  was  barred  by  the 
said  statutes ;  and  for  support  of  this  resolution  they  founded  them- 
selves chiefly  on  the  above  cases  of  LordZouch,  Archer,  and  Ptcrs- 
lowe.  And  their  fourth  resolution  was,  that  the  issue  being  privy, 
and  out  of  all  the  savings  of  stat.  4  Henry  VII.,  is  bound,  although 
he  was  beyond  sea,  in  the  same  manner  as  if  he  was  within  age, 
under  coverture,  non  compos,  or  in  prison;  and  in  this  opinion 
they  all  agreed.1 

The  decisions  in  all  the  foregoing  cases  were  calculated  to  give 

efficacy  to  a  fine  when  levied,  and  to  prevent  it  being  invalidated 

by  dormant  claims,  and  the  title  conveyed  it,  being  subjected  to 

perpetual  hazards.     But  this  was  only  to  secure  those  to  whom  a 

fine  was  acknowledged  by  persons  having  a  good  and  lawful  estate : 

and  not  to  protect  collusive  practices,  where  the  conusor  had  not 

such  estate  as  he  might  lawfully  pass  by  fine.     The  following  was 

an  instance,  where  a  fine  was  made  use  of  in  order  to  trick  a  lessor 

out  of  his  inheritance  :  a  tenant  for  years,  and  at  will,  and  also  by 

copy,  demised  all  these  several  lands  for  life,  and  then  levied  a  fine 

of  these  together  with  other  lands  of  which  he  was  seised  in  fee  in 

the  same  town ;  and  after  five  years  had  passed  he  claimed  the 

inheritance,  as  if  the  lessor  was  barred  by  the  fine  and  new  claim. 

These  were  the  circumstances  in  Fermor's  case,  in  44  Elizabeth. 

This  being  a  point  of  great  importance,  highly  concerning  the 

common  conveyance  and  assurance   of  estates,  the  lord-keeper 

referred  the  consideration  of  it  to  the  Chief-Justices  Popham  and 

Anderson,  who  thought  it  advisable  to  take  the  opinion  of  all  the 

judges  upon  it ;  and  after  two  days'  debate  at  Serjeants'  Inn,  it 

was  held  by  all  of  them,  except  two,  that  the  fine  was  no  bar ;  and 

for  this  opinion  they  gave  four  reasons :  First,  they  said,  because 

stat.  4  Henry  VII.  says  that  fines  are  for  avoiding  of  strife  ;  and 

covinous  transactions  like  this  by  lessees,  to  the  prejudice  of  their 

lessors,  would  be  the  cause  of  endless  strife  and  debate.     Secondly, 

because  it  never  could  be  intended  by  the  makers  of  the  act,  that 

those  who  could  not  levy  a  fine  should,  by  making  a  tortious  estate, 

be  thereby  enabled  to  do  it.     Thirdly,  because  all  acts,  as  well 

judicial  as  others,  and  which  of  themselves  are  just  and  lawful ; 

yet,  when  mixed  with  fraud  and  deceit,  are,  in  judgment  of  law, 

wrongful  and  illegal,  and,  therefore;  a  fine  levied  by  covin  shall  not 

bind.     Fourthly,  because,  by  the  demise  for  life,  the  lessee  had  so 

contrived  it  as  to  prevent  the  lessor  of  his  remedy  by  entry  or  action, 

as  he  did  not  know  of  the  demise,  which  did  the  wrong  ;  and  again, 

the  lessee  having  lands  of  fee-simple  in  the  same  town,  the  pre- 

1 3  Rep.,  84. 


650  ELIZABETH.  [CHAP.  XXXIII. 

sumption  must  be,  that  the  fine  related  to  them  ;  and  the  lessee 
still  continued  in  possession  and  payment  of  the  rent.1 

The  notion  that  levying  a  fine  was  such  an  act  as  amounted  to 
an  extinguishment  of  a  proviso  in  a  deed,  gave  occasion  to  the 
great  debated  point  in  Lord  Cromwell 's  case,  the  circumstances  of 
which  were  these :  A.,  seised  in  fee  of  a  manor,  with  an  advowson 
appendant,  conveyed  it  by  bargain  and  sale  to  Andrews  in  fee.  By 
the  same  deed,  A.  covenanted  that  the  manor  should  be  recovered 
against  him  to  the  use  of  Andrews  in  fee,  rendering  £42  rent  in 
fee  ;  and  it  was  further  covenanted,  that  a  fine  should  be  levied  of 
the  manor  to  Andrews,  and  that  Andrews  should  render  back  the 
rent  in,  fee,  with  proviso  that  Andrews  should  by  deed  give  the 
advowson  to  A,  during  his  life ;  and  if  it  was  not  void  in  his  life, 
then  one  turn  to  his  executors.  And  it  was  further  covenanted, 
that  all  other  assurances  to  be  made  should  be  to  the  above  uses. 
A  recovery  was  suffered  ;  and  afterwards  A.  and  Andrews  levied  a 
fine  to  one  Perkins  in  fee,  who  rendered  a  rent  of  £42  to  A.  in  tail, 
with  remainder  over  to  another  in  fee,  and  rendered  the  manor  to 
Andrews  in  fee.  All  this  was  found  in  a  special  verdict ;  and 
further,  that  the  fine  was  not  levied  on  a  new  consideration,  but  to 
the  uses  of  the  deed.  Further,  Andrews  did  not  grant  the  advow- 
son in  his  life  according  to  the  deed,  nor  did  A.  request  him ;  but 
after  Andrews'  death,  and  the  advowson  became  void,  A.  entered 
for  the  condition  broken.  And  it  was  resolved  by  all  the  judges 
in  the  Exchequer  Chamber,  first,  that  this  proviso  was  a  condition ; 
secondly,  that  by  the  recovery  Andrews  had  the  land,  and  A.  the 
rent  by  force  of  stat.  27  Henry  VIII.,  and  that  the  fine  levied  by 
A.  and  Andrews  to  Perkins  did  not  extinguish  the  condition ;  for 
it  was  declared  in  the  deed,  that  all  assurances  should  be  to  the 
uses  in  the  deed,  among  which  the  fine  levied  to  Perkins  is  one ; 
and  the  use  and  intent  of  the  deed  was,  that  the  proviso  should 
remain,  and  that  the  estate  of  Andrews  should  be  subject  to  it ; 
and,  therefore,  the  fine  was  so  directed  by  the  general  covenant  as 
to  have  a  special  operation,  according  to  the  intent  of  the  parties  ; 
namely,  that  the  condition  should  be  saved,  but  the  right  and  title 
to  the  manor  extinguished.2  And  this  construction  was  to  take 
place,  because  fines  and  recoveries  are  common  assurances,  and 
always  to  be  governed  by  the  agreement  and  covenants  of  the 
parties  ;  and  therefore,  as  well  as  in  some  other  cases,  the  saving 
need  not  be  in  the  same  record  or  fine,  which  entirely  answered 
the  objection,  that  land  being  conveyed  by  the  fine,  the  saving 
which  was  in  the  covenant  could  not  preserve  the  condition  ;  and 
this  was  supported  by  the  authority  of  many  cases.  Another , 
reason  was,  because  the  bargain  and  sale,  the  recovery  and  the  fine, 
though  made,  suffered,  and  levied  at  different  times,  constituted 
the  same  conveyance,  agreement,  and  assurance. 

The  next  objection  was,  that  the  fine  being  on  grant  and  rendre, 

'3  Rep.,  77.  22Kep.,  73. 
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imports  a  consideration  in  itself,  and  therefore  cannot  be  averred 
by  parole  to  be  to  a  use,  though  it  might  by  deed ;  and  the  finding 
of  the  jury  was  not  material.  And  as  Perkins  had  the  land  by  fine, 
his  estate  ought  not  to  be  affected  by  a  deed  made  between  A.  and 
Andrews,  to  which  he  was  not  a  party.  And  to  enforce  this 
objection,  many  reasons  were  urged,  as  that  the  general  covenant 
should  not  direct  the  use  of  a  fine  levied  upon  a  new  consideration 
and  agreement,  which  this  fine  does ;  because  he  rendered  the  land 
to  one  and  a  rent  to  the  other ;  because  he  was  a  stranger  ;  because 
the  rent  is  in  tail,  and  by  the  covenant  it  was  to  be  in  fee.  But 
to  all  this  it  was  answered  and  resolved,  that  where  there  was  such 
a  difference  between  a  fine  per  grant  and  rendre  and  an  agreement, 
it  might  be  set  right  by  parole ;  that  Perkins  had  no  power  to  limit 
a  use,  but  was  a  mere  instrument ;  that  although  the  estate  of  the 
rent  was  altered,  the  jury  had  found  there  was  no  new  agreement, 
but  that  the  fine  was  to  the  use  of  the  deed.  So  that  the  fine  was 
clearly  held  not  to  extinguish  the  condition,  but  to  be  to  the  use  of 
the  deed :  and  then,  fourth,  they  all  resolved,  that  by  the  death  of 
Andrews  the  proviso  or  condition  was  broken,  and  therefore  the 
entry  lawful.1 

A  fine  might  be  so  levied  by  tenant  for  life  as  to  be  no  forfeiture 
of  his  estate;  as  in  Breedon's  case,  where  tenant  for  life  with 
several  remainders  over  in  tail,  and  the  tenant  for  life  and  the  first 
remainder-man  join  in  levying  a  fine  to  one  in  fee,  who  renders 
back  a  rent-charge  to  the  tenant  for  life.  The  first  remainder-man 
died  without  issue ;  the  second  remainder-man  entered,  and  the 
tenant  for  life  distrained  and  avowed  for  the  rent :  and  it  was 
resolved  by  all  the  Court  of  Common  Pleas,  that  the  fine  was  no 
discontinuance  either  of  the  first  or  second  remainder,  because  each 
of  the  parties  to  the  fine  gave  that  which  he  had  a  right  to  give  ; 
that  is,  the  tenant  for  life  gave  his  estate,  and  he  in  remainder  a 
fee-simple  determinable  on  his  estate-tail :  and  as  the  tenant  for 
life  gave  what  he  had  a  right  to  give,  the  law  will  not  construe  it 
a  forfeiture.  The  rent,  therefore,  was  held  to  remain  after  the 
death  of  the  first  remainder-man  in  tail.2 

That  branch  of  the  stat.  27  Henry  VIII.  which  related  to  joint- 
ures began  also  now  to  be  better  understood.  We  Jointureg_ 
have  seen  that  in  many  cases  where  a  jointure  was  not 
made  according  to  some  or  other  of  the  descriptions  in  the  act,  it 
had  been  attempted  to  recover  dower,  as  if  it  was  not  barred  ;  but 
the  justices  had  laid  it  down  for  a  rule,  that  any  joint-estate  of 
freehold  (except  a  fee-simple)  to  be  held  after  the  coverture  was 
sufficient  to  satisfy  the  statute.3  The  court  went  now  still  further  : 
a  father,  upon  the  intended  marriage  of  his  son,  made  a  feoffment 
to  the  use  of  the  intended  wife  (naming  her)  for  life.  This  was 
Ashtoris  case,  in  6  Elizabeth.  It  was  thought  that  this  settlement, 
being  made  not  by  the  husband,  nor  of  his  land,  and  before  marriage, 

12  Rep.,  73.  MOEliz.    1  Rep.,  76.  3  Vide  ante. 
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was  not  a  bar,  and  therefore  the  widow  brought  a  writ  of  dower ; 
but  the  above  objections  were  overruled.1  But,  on  a  subsequent 
occasion,  where  Sir  Morris  Dennis  had  covenanted  to  stand  seised 
to  the  use  of  himself  and  his  heirs  till  marriage,  and  after  marriage 
to  the  use  of  himself  and  the  said  Elizabeth  (to  whom  he  was  to 
be  married),  and  on  a  writ  of  dower,  it  became  a  question  whether 
this  (with  an  averment  that  it  was  for  a  jointure)  should  be  a  bar, 
the  justices  were  divided ;  for  Catline,  Saunders,  and  Dyer  thought 
that  it  was  an  estate  within  the  equity  of  the  statute,  and  the  third 
proviso,  which  speaks  of  a  jointure  pro  termino  vitce,  or  otherwise ; 
and  Brown  and  Whiddon  were  of  a  different  opinion.2 

Thus  stood  the  law  on  this  subject  when  Fermor's  case  came 
before  the  Court  of  Common  Pleas  in  14  Elizabeth.  The  decision 
in  this  cause  has  since  been  looked  up  to  as  a  leading  authority, 
which  is  more  to  be  attributed  to  the  full  manner  in  which  it  is 
treated  by  the  reporter,  than  that  any  great  accession  was  thereby 
acquired  to  the  construction  of  the  statute.  A  feoffment  had  there 
been  made  to  the  use  of  the  feoffor  for  life,  with  remainder  to  his 
wife  for  life,  and  remainder  over :  upon  a  writ  of  dower,  this  matter 
was  pleaded  in  bar ;  to  which  the  widow  replied,  that  the  above 
estate  made  to  her  on  condition  she  should  perform  his  will,  and 
she  prayed  the  judgment  of  the  court  whether  the  tenant  should 
be  received  to  aver  that  the  estate  was  made  for  a  jointure ;  and, 
upon  demurrer,  it  was  resolved,  first,  that  a  limitation  in  remainder 
to  the  wife  was  within  the  intent  of  the  statute,  and  that  it  was  not 
less  so  for  being  on  condition ;  for  it  is  still  an  estate  for  life,  as 
required  by  the  statute,  and  the  condition  to  perform  her  husband's 
will,  though  a  consideration,  yet  it  might  very  well  be  averred  to 
be  for  a  jointure,  as  one  consideration  would  stand  with  the  other ; 
and  all  this  was  adjudged  by  Dyer,  Monson,  and  Manwood  against 
Harper,  as  appears  from  Dyer,  317,  7 ;  for  Lord  Coke  speaks  as  if 
the  court  was  unanimous.  These  were  the  principal  points  decided 
in  this  case,  being  such  upon  which  the  cause  rested ;  but  the 
subject  of  jointures  was  very  fully  considered,  and  some  other 
points  were  resolved,  as  preparatory  to  found  or  illustrate  the  prin- 
cipal points,  in  the  course  of  which  the  foregoing  cases  were  recon- 
sidered, and  the  judgments  there  given  were  accounted  for  upon 
principle. 

They  said,  that  the  five  estates  mentioned  in  the  act  are  only 
put  for  examples,  and  not  to  exclude  any  others  which  are  within 
the  meaning  of  the  makers  of  the  act,  and  an  estate  in  remainder 
to  the  wife  was  as  beneficial  as  one  to  her  husband  and  her  for  life. 
All  that  was  required  was  that  the  estate  should  be  limited  in  its 
creation  to  take  effect  immediately  after  the  husband's  death ; 
which  seems  plainly  pointed  out  by  the  examples  given  in  the  act ; 
and  no  estate  should  be  taken  by  the  equity  of  the  act,  which  did 
not  give  the  same  benefit  to  the  wife  as  all  those  do.    And  it  was 

» 6  Eliz.    Dyer,  228,  46.  i  8  Eliz.    Dyer,  248,  78. 
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upon  this  principle,  they  said,  the  cases  of  the  Duchess  of  Somerset 
and  Ashton  before  mentioned  were  determined.  And  upon  the 
same  principle  they  held,  that  a  feoffment  to  the  use  of  the  feoffor 
for  life,  remainder  to  the  use  of  B.  for  life,  and  afterwards  to  the 
use  of  the  feoffor's  wife  for  life,  for  a  jointure,  it  would  not  be  within 
the  statute,  even  though  B.  died  before  the  feoffor.  And  they 
defined  a  jointure  to  be  a  competent  livelihood  of  freehold  for  the 
wife,  to  take  effect  immediately  after  the  death  of  the  husband,  for 
the  life  of  the  wife,  if  she  is  not  the  cause  of  the  determination  or 
forfeiture  of  it. 

It  was  said  by  Lord  Dyer,  that  the  averment  of  the  estate  being 
for  a  jointure,  though  against  the  express  condition,  was  justified  by 
the  case  of  Bitters  and  Beaumont,  4  and  5  Philip  &  Mary,  Dyer,  146, 
which  was  not  so  strong  a  case  as  the  present ;  for  the  averment  is 
given  by  stat.  27  Henry  VIII.,  by  the  words,  "for  the  jointure  of 
the  wife."  And  he  denied  the  case  in  Brook,  vide  ante,  where  it  is 
said  to  have  been  held,  that  a  fee-simple  was  no  jointure,  which 
might  perhaps  be  true  under  stat.  11  Henry  VII.,  but  is  certainly 
a  good  jointure  according  to  the  above  definition,  and  clearly 
within  the  equity  of  the  act,  and  the  words  also ;  for  the  act  says, 
an  estate  for  life,  or  otherwise,  which  surely  takes  in  a  fee-simple. 

One  of  the  points  which  branched  out  of  this  case,  and  which 
the  court  resolved,  was,  that  a  widow  cannot  waive  a  jointure 
granted  before  marriage  ;  and  they  thought  was  plainly  implied  by 
the  proviso  in  the  act,  which  allowed  a  wife  to  refuse  a  jointure 
made  after  marriage.  And  it  was  said  that  land  given  in  part  of 
a  jointure,  or  part  of  dower,  shall  not  be  construed  a  bar,  but  shall 
be  held  together  with  the  dower. 

After  Lord  Dyer  had  concurred  in  the  judgment  given  in  Ver- 
non's case,  and  has  so  recorded  it  in  his  own  report,  we  are 
astonished  to  find,  two  years  after,  that  he  declared  himself  of  a 
different  opinion ;  for  he  says  of  himself,  that  he  thought  an  estate 
for  life  to  a  wife,  after  the  death  of  a  husband,  could  not  be  termed 
or  construed  a  jointure,  for  two  causes ;  first,  she  ought  to  take  an 
estate  jointly  with  her  husband,  according  to  the  etymology  of  the 
word  ;  secondly,  stat.  Richard  II,  c.  6 ;  stat.  11  Henry  VII,  c.  20 ; 
stat.  27  Henry  VIII,  c.  10,  make  no  mention  of  such  estates,  but 
invariably  speak  of  a  joint  estate.  But  this  opinion  is  accompanied 
with  a  query,1  and  the  doctrine  of  Vernon's  case  seems  to  have 
continued  in  full  force.  , 

The  opinion  of  the  justices  in  the  time  of  Edward  VI.,  that  a 
devise  by  will  is  no  bar  of  dower,  but  a  benevolence,  Devises  by 
and  not  a  jointure,  deserves  some  consideration.  It  wU1- 
was  adjudged  in  38  Elizabeth,  in  Leah  v.  Randall,  in  the  Court  of 
Wards,2  that  in  a  devise  for  life  to  a  wife,  generally ,_  it  cannot  be 
averred  to  be  for  a  jointure.  First,  because  a  devise  implies  a 
consideration  in  itself,  and  therefore  cannot  be  averred  to  be  for 

1 17  Eliz.    Dyer,  340,  50.  z  4  Eep„  4. 
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any  other  use  than  is  expressed  in  the  will,  and  shall  be  taken  as 
a  benevolence,  according  to  the  case  above  mentioned.  Secondly, 
by  the  stat.  32  and  34  Henry  VIII.,  the  whole  will  ought  to 
be  in  writing ;  therefore  no  averment  can  be  received  against  the 
express  written  words.  But  they  resolved,  that  a  devise  may 
be  made  for  a  jointure  ;  for  as  an  estate  made  before  the  marriage 
had  been  held,  by  former  decisions,  to  be  good  within  the  equity 
of  the  act,  so  shall  a  devise  which  is  to  take  effect  after  the  dissolu- 
tion of  the  marriage  by  death.  And  this  is  one  of  the  cases  where 
an  act  under  the  authority  of  a  latter  statute  shall  be  taken  within 
the  equity  of  a  former ;  for  a  devise  was  not  lawful  till  stat.  32 
Henry  VIII. ,  which  was  five  years  after  the  Statute  of  Uses  and 
Jointures.1 

A  devise  attended  with  the  following  circumstances,  occasioned 

Devises  of  a  judicial  decision  upon  three  very  material  points, 
land.  A  man  devised  land  to  B.  and  his  heirs ;.  after  that  he 
purchased  other  lands,  and  then  B.  died  ;  then  the  devisor  said  to 
the  heir  of  B.  that  he  should  be  his  heir,  and  should  have  all  the 
lands  which  B.  was  to  have  had  by  the  will,  if  he  had  survived. 
And  it  was  debated,  1st,  Whether  the  newly-purchased  lands  did 
not  pass  by  the  will;  2dly,.  Whether  by  the  death  of  B.  in  the 
lifetime  of  the  devisor  the  heir  took  nothing  ;  and,  3dly,  Whether 
the  verbal  declaration  of  the  devisor  was  not  sufficient  to'  give  him 
the  land.  All  the  justices  concurred  in  the  negative  of  these  pro- 
positions, except  that  Walsh  differed  from  them  in  the  principal 
one,  which  was  the  second.  This  was  the  case  of  Brett  v.  Bigden, 
in  10  Elizabeth,  and  as  it  was  a  determination  of  some  importance 
(particularly  the  second  point),  the  arguments  on  both  sides  are 
worth  remembrance. 

It  was  argued  in  support  of  the  first,  that  a  will  is  of  no  force 
or  effect  till  the  death  of  the  testator,  and,  therefore,  it  ought  to  be 
construed  as  if  spoken  at  the  last  instant  of  the  testator's  life ;  and 
then  the  gift  of  all  his  lands  must,  to  have  its  proper  construction, 
be  taken  to  mean  all  he  had  at  the  time  of  his  death.  It  was  upon 
this  idea,  they  said,  that  if  a  tenancy  escheats  after  a  devise  of  a 
manor,  and  before  the  devisor's  death,  it  passes  by  the  will.  Again, 
if  a  will  of  land  was  made  by  a  feme  sole,  who  afterwards  married, 
but  survived  her  husband,  and  then  died,  this  will  would  be  good, 
because  it  was  so  at  her  death ;  and  if  it  was  considered  from  the 
date  it  ought  to  be  countermanded  by  the  intermarriage.  The 
words  were  so  general,  that  it  was  plain  that  the  testator  meant 
there  should  be  no  exception ;  and  they  said,  if  a  man  devised  all 
his  plate,  and  then  bought  more,  and  so  died,  the  devisee  should 
have  all  he  died  worth  on  account  of  the  largeness  of  the  words. 

On  the  other  side,  the  justices  said,  the  intent  was  the  principle 
tha,t  was  always  to  govern  in  the  construction  of  wills ;  and  here, 
when  he  made  his  will,  his  intent  was,  the  devisee  should  have  the 
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land  of  which  he  was  then  seised,  and  it  could  not  he  his  intent  to 
give  what  he  had  not ;  neither  had  he  purchased  the  new  land 
when  he  made  the  publication ;  and  when  the  will  was  consum- 
mated by  his  death,  that  consummation  must  be  consonant  to  and 
in  pursuance  of  the  commencement,  for  to  make  the  consummation 
differ  from  the  intent  at  the  commencement,  they  said,  would  be 
incongruous,  and  not  like  an  act  of  discretion,  therefore  the  intent 
at  the  time  of  making  and  of  publication  should  govern ;  and  that 
the  commencement  of  wills  was  to  govern  was  proved  by  this,  that 
if  a  feme  covert  devised  land  by  custom,  and  then  her  husband  died, 
and  then  she  died,  the  devise  would  be  void.  So  of  an  infant  who 
dies  of  full  age.  So  if  there  was  a  grant  of  all  lands  held  by  T.  8., 
and  afterwards  the  grantor  purchases  new  lands  held  by  T.  S.,  they 
would  not  pass ;  but  they  admitted,  in  the  present  case,  if  there 
had  been  a  new  publication  of  the  will  after  the  purchase,  it  would 
have  been  sufficient.  To  all  which  it  was  added  by  the  Lord  Dyer, 
that  by  stat.  34  and  35  Henry  VIII.,  the  devisor  must  be  seised  at 
the  time  of  the  will. 

In  support  of  the  second  point,  it  was  urged  that  the  testator, 
by  devising  to  B.  and  his  heirs,,  certainly  meant  the  heir  should 
take.  And  though  he  might  mean  that  he  should  take  mediately 
by  descent,  and  not  immediately,  yet  the  effect  being  that  he  should 
have  some  estate,  and  the  mode  of  estate  being  only  the  form,  it 
would  be  strange  to  say,  because  he  cannot  take  it  in  the  precise 
form,  that  therefore  the  substance  and  effect  of  the  will  should  be 
disappointed  by  adjudging  that  he  should  take  nothing.  As  in  a 
devise  to  the  wife  of  T.  S.,  if  T.  S.  dies,  and  she  marries  some  one 
else,  yet  she  shall  take,  because  the  effect  was,  that  she  should  have 
an  estate,  and  it  was  incidental  whether  she  was  at  the  time  the 
wife  of  T.  S.,  or  of  any  other.  Again,  a  devise  to  A.  B.,  dean  of 
St  Paul's,  and  the  chapter  and  their  successors,  though  A.  B.  dies, 
yet  the  land  shall  vest  in  the  new  dean  and  chapter.  For  the  in- 
tent was  that  the  chapter  and  their  successors  should  be  benefited, 
and  A.  B.  was  no  particular  cause  of  the  gift;  so  here  the  intent 
was,  that  the  heirs  of  B.  should  have  the  land  for  ever,  and  he  him- 
self was  only  one  of  the  causes  of  the  gift.  It  was  a  rule  that  con- 
ditions should  be  performed  according  to  their  intent,  and  that 
would  be  sufficient  in  law,  though  the  words  were  not  exactly  pur- 
sued, and  a  fortiori  should  it  be  in  wills.  Thus,  in  21  Eichard  II. 
land  was  devised  for  life,  remainder  to  the  church  of  St  Andrew, 
and  when  it  was  said  that  the  church  was  not  persona  eapax,.  yet 
the  devise  was  adjudged  good  .to  the  parson,  who,  though  not 
named,  was  comprehended  in  it. 

But  all  the  justices,  except  Walsh,  argued  that  it  was  a  principle 
in  law,  that  in  all  gifts,  whether  by  devise  or  otherwise,  there  must 
be  a  donee  in  esse  capable  to  take  the  thing,  when  it  ought  to  vest ; 
and  here,  as  the  thing  was  not  to  vest  till  the  death  of  the  testator, 
B.  was  not  then  in  esse.    They  said,  the  heirs  were  not  named  to 
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take  immediately,  but  only  to  express  the  quantity  of  estate  which. 
B.  should  have,  for  he  could  not  properly  be  made  tenant  in  fee, 
without  naming  his  heirs.  It  was,  therefore,  in  favour  of  B.  that 
the  heirs  were  mentioned,  in  order  to  give  B.  that  ample  and  com- 
plete estate  which  he  might  dispose  of  as  he  pleased.  They  said, 
that  to  argue  that  the  heir  should  take  it,  notwithstanding  B.  died 
in  the  life  of  the  testator,  naturally  led  to  this,  that  if  B.  had  died 
without  heir,  the  lord  should  have  it  by  escheat,  and  that  the  wife 
of  B.  should  be  endowed ;  which,  and  some  other  conclusions,  are 
too  absurd  to  be  sought  for,  although  they  follow  from  the  same 
reasoning.  And  in  cases  of  chattels,  it  might  with  the  same  reason 
be  said,  where  a  lease  or  goods  are  devised,  and  the  devisee  dies  ia 
the  life  of  the  testator,  that  they  should  vest  in  the  executor  of  the  de- 
visee. Therefore,  they  said,  such  things  as  would  follow  by  conclusion 
if  the  estate  had  vested,  are  not  good  causes  to  make  an  estate  vest  in 
others  than  the  precise  person  to  whom  they  were  limited.  •  These 
were  the  reasons  upon  which  the  justices  determined  this  point ; 
but  Walsh  neither  adopted  the  reasons  or  concurred  in  the  judg- 
ment, and  as  his  reasons  are  not  given,  we  must  suppose  he  con- 
curred in  some  or  all  of  those  which  we  before  gave  as  the  argu- 
ment of  counsel  on  that  side. 

The  justices  were  unanimous  upon  the  third  point,  as  they  first 
were  upon  the  first.  This  opinion  thus  rested  upon  the  stat.  32 
and  34  Henry  VIII.,  which  requires  every  will  of  land  to  be  in  writ- 
ing ;  and,  therefore,  the  verbal  declaration  made  to  the  heir  could 
not  amount  to  any  devise.1 

These  were  the  resolutions,  and  this  the  state  of  opinions  on  this 
subject,  when  Corbet's  case  came  before  the  Court  of  Common  Pleas 
in  42  Elizabeth ;  and  there  it  was  resolved  by  the  whole  court,  that 
a  proviso  to  cease  an  estate  tail,  as  if  the  tenant  in  tail  were  dead, 
was  repugnant,  impossible,  and  against  law,  for  the  death  of  tenant 
in  tail  was  no  cesser,  but  only  his  death  without  issue.  Therefore, 
the  present  is  like  a  limitation  for  an  estate  tail  to  cease,  as  if  the 
tenant  in  tail  had  granted  a  rent  charge,  or  made  a  lease,  or  done 
any  other  thing,  which  was,  in  truth,  no  cesser  of  the  estate.  The 
judges  gave  their  opinions  severally  upon  this  case;  the  Lord 
Anderson  relied  upon  the  case  of  Germain  v.  Arscot,  which  being 
in  case  of  a  will  was  stronger  than  the  present,  as  such  instruments 
always  receive  a  favourable  construction  ;  the  other  was  Gholmley 
v.  Humble,  which  was  a  use,  like  the  present ;  and  it  was  clearly 
held  in  that  case,  and  so  laid  down  in  the  present,  that  no  limita- 
tion could  be  made  of  a  use,  since  stat.  27  Henry  VIII.,  which 
could  not  be  made  of  a  state  in  possession.  Walmesley  agreed 
that  an  estate,  or  part  of  it,  could  not  be  determined  as  to  one,  and 
continued  as  to  another ;  but  he  said  it  might  be  defeated  wholly 
by  condition  or  limitation  ;  and  in  this  case,  as  the  donor  wanted 
the  estate  tail  to  cease  as  to  one,  and  be  continued  as  to  another, 
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during  the  life  of  the  tenant  in  tail,  it  was  therefore  repugnant, 
and  equally  void  with  a  feoffment  in  fee  to  the  use  of  A.  and  his 
heirs  every  Monday,  to  the  use  of  B.  and  his  heirs  every  Tuesday, 
and  so  on,  these  being  fractions  of  estates  which  the  law  will  not 
allow.  And  though  an  act  of  parliament,  or  the  common  law, 
might  make  an  estate  cease  as  to  one  person  and  continue  as  to 
another,  yet  no  person  should  do  it  by  his  deed ;  and  he  gave  some 
instances  of  such  estates  at  common  law.  Glanville  said,  no  such 
proviso  as  the  present  had  been  seen  between  the  time  of  the  stat. 
de  donis  and  of  uses,  and  therefore  it  should  be  concluded  that 
such  estates  were  not  allowable  by  law,  though  he  quoted  the 
settlements  made  by  Justice  Eichil  and  Chief-Justice  Thirning, 
mentioned  by  Littleton,  and  held,  at  that  time,  not  to  be  legal 
limitations.1 

It  is  remarkable,  that  in  this  case  no  notice  whatever  is  taken  of 
the  decision  in  Plowden ;  and  it  is  still  more  remarkable,  that  in 
the  following  year  a  similar  proviso  being  brought  in  question  in 
the  case  of  Mildivay  v.  Mildway  in  the  same  court,  it  was  held  by 
Walmesley  and  Warburton  (who  had  succeeded  Glanville)  to  be 
good,  against  Anderson  and  Kingsmill,  who  adhered  to  their  former 
'  opinion.  Warburton  maintained  that  the  proviso  was  not  repug- 
nant, and  argued,  that  the  possession  given  to  the  use  by  stat.  27 
Henry  VIII.  should  cease  without  claim  or  entry,  as  the  use  itself 
might  before  the  statute ;  so  that  by  the  going  about,  &c.  (which 
was  an  issuable  matter)  r  the  estate  ceased.  And  as  to  the  supposed 
repugnancy  of  the  words,,  as  if  he  were  naturally  dead,  and  not 
otherwise,  he  said,  these  were  only  of  abundance  and  surplusage ; 
and  the  sentence  must  be  construed,,  as  it  lawfully  might — namely, 
that  the  estate  tail  should  cease  during  his  life,  and  should  after- 
wards arise  in  his  issue,  which  was  neither  repugnant  nor  incon- 
venient. In  answer  to  Corbet's  case,  he  said  it  was  only  a  feigned 
case,  and  ought  not  to  bind  the  conscience  of  any  judge.  As  to 
Germain  v.  Arscotr  he  said,  that  was  of  a  possession,  and  not  of  a 
use,  as  this  is ;  and  that  Cholmley  v.  Humble  differed  from  this, 
but  he  did  not  show  how  it  differed.  Walmesley  agreed  with  him, 
that  the  use  might  cease  without  entry  or  claim ;  and  further,  that 
the  condition  was  not  repugnant,  and  confessed  that  he  had  given 
a  doubtful  opinion  in  Corbet's  case ;  but  now,  upon  better  advice 
and  deliberation  r  he  was  of  opinion  that  it  was  not  repugnant,  but 
that  the  estate  tail  might  well  cease  during  all  the  life  of  the 
tenant,  and  again  revive  in  his  issue.  Anderson  and  Kingsmill 
insisted  wholly  on  the  reasons  in  Corbet 's  case,  and  that  uses  were 
not  to  be  compared  to  devises,  and  that  uses  could  not  cease  in  pos- 
session without  claim  or  entry.2  What  afterwards  became  of  this 
case  does  not  appear. 

Such  were  the  chances  and  such  the  fate  of  this  vexata  questio, 
which  was  agitated  and  determined,  in  both  the  king's  bench  and 
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common  pleas,  sometimes  one  way  and  sometimes  another.  The 
idea  upon  which  these  limitations  were  made  and  taken  up  by  the 
courts  was  that  of  perpetuities,  the  whole  consideration  of  which 
was  a  struggle  between  the  rules  of  law  and  public  expediency. 
Those  who  were  for  supporting  such  provisos,  and  perpetuating  the 
limitation  of  estates  in  the  way  they  had  been  originally  disposed, 
founded  on  the  distinction  between  gifts  to  a  use  and  by  will,  and 
gifts  in  possession  by  deed.  It  was,  seemingly,  admitted  on  all 
hands,  that  gifts  at  common  law  .could  not  be  limited  under  conditions 
like  this ;  and  when  it  is  oonsidered  that  uses,  since  the  statute, 
were  mere  estates  in  possession,  it  only  remained  to  avail  one's  self 
of  the  great  indulgence  the  law  allowed  to  wills  in  order  to  effec- 
tuate the  testator's  intention  in  the  manner  he  had  expressed  it : 
and  if  we  weigh  every  inference  that  may  be  drawn  from  the  fore- 
going decisions,  we  shall  perhaps  find,  after  all,  that  such  provisos 
in  wills,  at  least,  were  not  thought  illegal,  for  none  of  the  above 
cases,  except  Germain  v.  Arscot,  were  upon  a  will,  and  there,  it  is 
true,  the  judgment  was  against  the  proviso :  yet,  there  are  these  autho- 
rities the  other  way ;  there  is  the  unanimous  decision  in  Seholastica's 
case,  in  Plowden :  there  is  Sharrington  v.  Minors  upon  the  identi- 
cally same  proviso,  determined  many  years  afterwards  by  a  different 
set  of  judges,  though  with  the  dissent  of  Popham ;  so  that  both 
the  king's  bench  and  common  pleas  decided  this  question ;  and 
the  decision  in  Seholastica's  case  is  not  observed  upon  or  denied  in 
any  of  the  subsequent  decisions  that  went  the  other  way,  so  that  it 
is  probable  many  assented  to  the  declaration  of  Dyer  in  that  deter- 
mination, that  a  man's  will  was  as  an  act  of  parliament  for  the 
ordering  of  his  property.  This  may  be  urged  to  show,  that  what- 
ever opinion  might  be  -entertained  about  such  a  proviso  in  other 
cases,  it  was  not  thought  so  evidently  illegal  in  a  will ;  and  when 
to  this  is  added  the  declaration  of  Walmesley  in  the  last  case,  and 
the  equal  division  of  the  judges,  notwithstanding  former  decisions, 
we  are  quite  at  a  loss  to  say  what  was  the  governing  opinion  at  the 
close  of  this  reign  upon  these  provisos,  whether  in  a  deed  or  a 
will.  This  point,  therefore,  was  left  for  further  discussion  in  after 
times. 

A  remainder  of  a  term  for  years  was  another  point  in  the  law  of 
devises  that  had  created  much  discussion :  two  cases  of  this  sort 
happened  nearly  together  in  the  20th  year  of  the  queen,  in  which 
this  matter,  after  some  consideration,  became  to  be  better  under- 
stood. These  were  Welsden  v.  Elkington,  in  the  common  pleas ; 
and  Paramour  v.  Yardley,  in  the  king's  bench. 

In  the  former  of  these,  the  testator,  having  a  term  of  sixty  years, 
willed  that  his  wife  should  have  and  occupy  the  land  for  so  many 
of  the  years  as  she  should  live ;  and  after  her  decease,  he  bequeathed 
the  residue  of  the  years  of  the  lease  unexpired  to  his  younger  son ; 
and  he  made  his  wife  executrix.  After  his  death  the  widow  entered ; 
and  then  the  son  dying,  and  the  widow,  after  having  sold  the 
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term,  dying  also,  the  administrator  of  the  son  claimed  the  remainder 
of  the  term. 

Upon  the  argument  of  this  question,  it  was  strongly  endeavoured 
to  prove  the  devise  over  to  be  unsupported  by  law ;  but  it  was  held 
by  all  the  court,  that  the  remainder  was  good.  For  they  said,  that 
by  circumlocution  the  lease  was  here  given  to  the  widow  for  her 
life ;_  that  is,  should  have  the  whole  of  the  lease  if  she  lived  so  long: 
and  if  she  died  during  the  lease,  that  the  son  should  have  it  during 
the  residue  of  the  years.  And  it  was  the  business  of  the  court  so 
to  marshal  the  words  as  the  construction  may  give  effect  to  the 
intent.  Then,  suppose  the  son's  estate  had  been  expressed  first, 
and  then  the  wife's  ;  as  if  it  had  been  to  the  son  from  the  death  of 
the  wife  unto"  the  end  of  the  term,  and  then  he  had  further  devised 
the  land  to  his  wife  for  life :  this  form  of  words  would  have  served 
both  the  wife  and  son,  and  would  have  been  warranted  by  law. 
Now,  they  said,  the  present  devise  was  this  in  substance  and  words ; 
and  the  court  must  adjudge  which  part  of  the  sentence  comes  first. 
As  if  a  devise  was  made  in  fee  to  i?.,  and  afterwards  in  the  latter 
part  of  the  will,  a  rent-charge  was  given  out  of  the  land  to  D.,  here, 
though  the  rent  came  last,  and  might  seem  repugnant,  yet  it  was 
good ;  and  it  was  the  office  of  the  court  to  marshal  the  words  and 
make  the  two  sentences  stand  together.  And  it  was  said,  there 
was  a  similar  ease  to  the  present  in  the  king's  bench,  meaning 
that  of  Paramour  v.  Yardley,  which  they  stated,  and  the  reader 
will  see  more  at  length  presently.  And  this  indulgent  construction 
of  the  words,  they  said,  was  dictated  by  the  principle  on  which  all 
wills  were  expounded:  to  prove  which,  they  cited  many  adjudged 
cases,  which  were  then  leading  authorities,  and  some  of  which  have 
been  mentioned  before. 

In  answer  to  the  objection,  that  the  estate  limited  to  the  son  was 
uncertain,  because  the  wife  might  outlive  the  term,  and  therefore 
the  devise  should  be  void  for  this  uncertainty,  they  said,  this  was  a 
certainty  upon  an  uncertainty,  which  was  no  uncommon  thing  in 
contracts,  as  a  lease  habendum  from  the  death  of  T.  8.  to  such  a 
time  would,  it  is  true,  be  void,  if  T.  8.  lived  beyond  that  time,  but 
otherwise  would  be  good.  Again,  a  devise  of  so  many  years  of  a 
term  as  T.  8.  shall  name,  is  good ;  if  T.  8.  names  any  otherwise,  is 
void.  And  here,  by  the  death  of  the  widow,  the  estate  limited  to 
the  son  was  made  good ;  though  it  was  at  first  uncertain  whether 
he  would  have  any  at  all.  Again,  in  answer  to  another  objection, 
which  was,  that  the  wife  had  only  the  occupation  and  no  part  of 
the  term,  and  therefore  her  occupation  was  no  execution  of  the 
term  to  the  son,  that  being  a  distinct  thing  (a  point  much  laboured 
on  the  other  side),  Lord  Dyer  said  it  was  not  so  ;  for  the  interest 
to  the  son  and  to  the  wife  was  of  one  and  the  same  thing :  namely, 
the  land  for  a  devise  to  occupy  is  a  gift  of  the  land,  and  she  had 
jus  possessionis.  And,  therefore,  the  execution  of  the  legacy  in  the 
wife  was  an  execution  to  the  son  also,  it  being  one  and  the  same 
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term,  and  the  wife  might  be  said  to  have  the  whole  term,  but  sub 
modo.  Her  claim  as  legatee  ought  to  be  adjudged  a  good  execution 
of  the  term,  as  well  to  the  son  as  to  her,  for  no  other  assent  could 
be  had  to  the  estate  of  the  son  in  the  life  of  the  wife.  They  said 
the  limitation  to  the  son  was  not  a  possibility,  as  Popham  called  it, 
but  a  devise  of  the  land  itself.1  Therefore  they  all  agreed  that  the 
administratrix  of  the  son  should  have  the  land. 

The  case  of  Paramour  v..  Yardley,  which  was  determined  just  at 
the  same  crisis  in  the  king's  bench,  was  as  follows  : — A  lessee  for 
years  devises  his  term  to  his  son  (with  certain  limitations  that  make 
no  part  of  the  question  then  litigated),  with  remainder  over ;  and 
then  adds,  that  his  will  was,,  that  his  wife  should  have  the  occupa- 
tion and  profits  of  his  lease  until  his  son  came  to  the  a"ge  of  twenty- 
one  years.  She  sells  the  term,  and  the  son  at  his  full  age  enters. 
In  this  case,  it  was  objected  that  the  lease  being  given  to  the  son, 
the  latter  devise  to  the  wife  should  be  void  for  the  repugnancy ; 
and  then  her  entry  by  force  of  the  devise  was  only  as  executrix,  in 
which  case  her  occupation  as  executrix  could  be  no  execution  of 
the  legacy  to  the  son ;  from  which  they  inferred  that  the  grant  of 
the  term  by  the  widow  would  bind  the  son. 

But  it  was  argued  here,,  as  in  the  former  case,  that  the  law  should 
marshal  these  clauses  so  as  to  give  them  coherence  and  effect,  and 
the  same  cases  and  the  same  reasoning  was  gone  over  as  before ;  to 
all  which  the  court  assented.  Again,  when  it  was  urged  that  the 
devise  of  the  occupations  and  profits  was  not  a  devise  of  the  land, 
the  like  was  given,  though  somewhat  more  fully,  as  in  the  former 
case.  When  these  two  points  were  determined,  1st,  that  it  was  a 
good  devise  to  the  wife ;  2dly,  that  it  was  a  devise  of  the  land,  there 
remained  the  third  and  principal  part  of  the  objection  to  the  plain- 
tiff's claim,  namely,  that  the  wife  being  executrix  and  legatee  when 
she  entered,  it  must  be  taken  of  course  that  she  entered  as  executrix; 
and  if  she  would  have  it  as  legatee,  she  ought  to  do  some  act  that 
would  prove  she  accepted  it  as  a  legacy ;  and  if  she  does  not  that, 
but  on  the  contrary  does  some  act  as  executrix,  such  act  will  mani- 
fest her  intent,  and  be  a  disagreement  to  the  legacy  from  the  be- 
ginning ;  and  they  said  her  grant  of  the  whole  term  was  such  an 
act,  for  she  could  not  assume  such  right  but  as  executrix.  They 
thought  another  good  reason  why  she  should  be  said  to  have  any 
part  of  the  term  as  legatee  was,  because  it  was  found  by  the  jury 
that  £100,  owing  by  the  testator,  was  unpaid ;  and  also  by  the  will, 
that  several  sums  were  devised ;  and  as  it  must  be  intended  they 
were  not  paid,  she  might  alien  the  whole  term  to  pay  them ;  and 
this,  they  said,  was  another  cause  to  delay  the  execution  of  the 
legacy.  A  third  reason  was,  that  she  was  by  the  will  entrusted 
with  the  education  of  the  children,  and  the  occupation  and  profits 
were  devised  to  her  for  that  purpose ;  and  the  education  of  the 
children  is  rather  a  legacy  to  them  than  to  her :  and  the  principal 
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intent  of  the  testator  in  his  devise  to  his  wife  was  to  see  his  will 
performed,  which  purpose  is  not  sufficient  to  make  it  a  legacy  to 
the  wife ;  for  a  gift  of  goods  to  an  executor,  to  see  his  will  per- 
formed, is  no  devise,  it  being  what  the  law  of  itself  would  give. 

In  answer  to  this,  it  was  argued  and  agreed  by  the  whole  court, 
that  the  term  given  to  the  wife  ought  to  be  adjudged  executed  in 
her,  and  the  remainder  in  the  son :  for  if  it  had  been  devised  to  a 
stranger,  he  might  have  sued  the  executor  in  the  spiritual  court ; 
but  when  made  to  the  executor,  as  he  cannot  sue  himself,  it  shall 
be  adjudged  in  him  by  operation  of  law  like  a  remitter.  And  as 
it  was  better  for  the  wife  to  have  it  to  her  own  use  during  the 
minority  than  to  the  use  of  the  testator,  the  law  will  construe  it  to 
be  in  her  as  a  legacy.  Again,  by  her  accepting  the  duty  of  the 
testament,  she  has  assumed  to  pay  legacies ;  and  as  the  devise  to 
her  was  a  legacy,  she  has,  in  law,  accepted  the  term  as  a  legacy, 
merely  by  accepting  the  executorship  ;  for  the  law,  before  anything 
done  one  way  or  other,  gave  judgment  thatf  she  had  the  term  as  a 
legacy,  and  not  to  the  use  of  the  testator :  though  it  was  admitted 
that  she  might  signify  her  disagreement,  but  till  then  it  was  to  be 
construed  as  a  legacy.  Now,  in  this  case,  as  she  had  educated  the 
children,  and  so  performed  the  charge  annexed  to  the  legacy,  this 
showed  her  assent  to  take  it  as  a  legacy ;  and  the  grant  afterwards 
was  an  argument  of  her  inconstancy,  and  did  not  invalidate  the 
election  she  had  before  made. 

As  to  the  debts,  they  said,  that  was  answered  by  the  special 
verdict,  which  had  found  that  she  had  sufficient  assets  besides  the 
lease  ;  and  this  legacy  ought  to  be  paid  as  well  as  the  debts.  Sup- 
pose the  legatee  was  a  third  person,  the  executor,  who  had  assets 
besides,  could  not  sell  the  lease ;  no  more  could  the  executrix  in 
this  case.  And  this  being  the  devise  of  a  specific  thing,  must  be 
performed  according  to  the  devise ;  though  it  would  be  otherwise 
if  a  sum  of  money  was  left,  for  then  she  might  sell  what  property 
she  pleased,  so  as  the  sum  was  paid ;  and  they  said,  if  the  wife  in 
this  case  had  disagreed  to  the  devise,  that  would  not  have  defeated 
the  devise  to  the  son,  for  he  would  have  had  the  devise  presently. 
And  the  same  reasoning  and  answer  might  more  forcibly  be  given 
to  the  objection  that  the  other  legacies  were  not  paid :  so  that  the 
execution  of  the  term,  which  was  also  a  legacy  and  a  specific  one, 
should  not  be  delayed  on  account  of  their  non-payment :  though 
in  the  present  case  it  did  not  appear  by  the  verdict  but  that  they 
really  were. 

To  the  other  objection,  that  the  devise,  being  to  the  executor  to 
perform  his  will,  was  no  more  than  the  executor  should  have  done 
without  the  devise,  and  so  it  was  void,  they  said  there  was 
another  cause  of  the  devise,  namely,  the  education  of  the  children, 
which  is  not  a  thing  testamentary,  nor  a  legacy  to  the  issue,  but  it- 
is  an  intent  annexed  to  the  devise  made  to  the  wife ;  and  as  only  a 
part  of  the  lease  was  given,  it  is  a  different  disposition  from  that 
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the  law  would  have  made :  for  as  a  devise  in  fee-simple  to  the  heir 
is  void,  so  a  devise  in  tail,  or  any  less  estate,  is  good,  because  it 
differs  from  that  which  the  law  would  give  him.  So  that  none  of 
the  objections  were  sufficient  causes  to  prevent  the  execution  of  the 
legacy  to  the  wife. 

Further,  they  considered  the  devise  to  the  wife  and  son  as  one 
legacy,  though  the  estates  were  several ;  and,  therefore,  the  execu- 
tion of  the  wife's  legacy  was  an  execution  of  the  remainder  to  the 
son.  As  a  reversion  granted  for  life-remainder  in  fee,  if  the  par- 
ticular tenant  attorns  to  the  tenant  for  life,  this  ensures  to  him  in 
remainder;  for  if  the  first  devise  had  been  to  a  stranger,  with 
remainder  to  the  son,  and  she  had  assented  to  the  first  devise,  this 
would  enure  to  the  son :  and  the  present  case  is  the  same  in  effect. 
Therefore,  they  held  the  son's  entry  after  the  death  of  the  wife  to 
be  lawful.1 

A  practice  had  obtained  for  persons  who  were  entitled  to  have 
Executors  and  the  administration  of  intestate's  goods,  to  procure  it  to 
administrators,  be  granted  to  some  stranger  of  mean  circumstances, 
from  whom  they  would  take  deeds  of  gifts  and  letters  of  attorney, 
by  means  of  which  they  obtained  possession  of  the  effects,  and  yet 
were  not  subject  to  pay  debts  ;  and  the  administrator  in  the  mean 
time  could  not  be  found,  or  if  he  could,  was  not  of  ability  to  satisfy 
out  of  his  own  goods  the  devastation  he  had  committed  of  the 
intestate's  by  the  above  proceeding.  It  was  therefore  endeavoured 
to  remedy  this  by  stat.  43  Elizabeth,  c.  8,  which  enacts,  that  every 
person  who  shall  receive  any  goods  or  debts  of  an  intestate,  or  a 
release  or  other  discharge  of  a  debt  or  duty  upon  any  fraudulent 
intent  like  that  above  mentioned,  without  such  valuable  considera- 
tion as  shall  nearly  amount  to  the  value  thereof,  shall  be  charged 
as  executor  of  his  own  wrong  as  far  as  such  goods,  debts,  or  release 
will  satisfy,  deducting  for  himself  an  allowance  of  all  just  debts 
owing  to  him,  upon  consideration  without  fraud,  and  all  payments 
which  lawful  administrators  or  executors  ought  to  make. 

In  the  case  of  Graysbrook  v.  Fox,  the  nature  of  administration 
and  the  authority  of  executors  were  much  discussed.  There  a 
person  had  made  a  will  and  appointed  executors,  and  died :  the 
ordinary,  before  probate,  commits  administration  to  T.  S.,  who 
sells  certain  goods ;  afterwards  the  executor  proves  the  will,  and 
brings  detinue  against  the  vendee.  And  it  was  held  by  Walsh, 
and  Dyer,  chief-justice,  in  favour  of  the  plaintiff,  and  Brown  after- 
wards signified  his  concurrence ;  but  Weston  was  of  opinion  for 
the  defendant. 

Weston  seems  to  argue  from  the  great  sway  the  ordinary  had  at 
common  law  in  these  matters,  the  goods  of  an  intestate  being  to  be 
disposed  in  pios  usus,  as  he  should  direct,  without  being  liable  to 
the  demands  of  the  intestate's  creditors  (a).    And  so  it  continued, 

(a)  This  was  a  gross  error ;  for,  as  Lord  Coke  again  and  again  shows,  the  ordinary 

1  Plowd.,  539. 
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till,  by  stat.  Westminster  2,  c.  19,  he  was  made  liable  to  such  suits 
as  executors  before  were  liable  to.  But,  because  the  ordinary  had 
no  power  to  bring  actions,  it  was  further  enacted  by  stat.  31  Edward 
III.,  c.  11,  that  he  should  appoint  the  most  lawful  friend  of  the 
deceased  to  administer,  and  to  bring  and  defend  suits  as  an  executor : 
and  he  said  the  ordinary  might,  before  this  act,  have  committed 
administration,  as  a  part  of  his  authority  to  dispose ;  and  such 
committees  might  be  sued  by  equity  of  stat.  Westminster  2 ;  so 
that  the  power  to  recover  seems  the  only  purview  of  the  act.  The 
administrator's  power  over  the  goods  is  a  very  ancient  common 
law  authority,  so  as  to  sell  and  dispose  as  he  pleased.  And,  in 
this  case,  he  thought  the  sale  good  ;  because,  in  the  pleading,  it  is 
declared  that  the  ordinary  had  notice  of  the  testament.  And  if  the 
executor  secretes,  or  keeps  back  the  testament,  the  commission  of 
the  ordinary  is  regular,  and  of  necessity,  that  the  goods  may  be 
taken  care  of;  and  he  is  not  bound  to  inquire  after  the  testament. 
The  executor  is  not  to  avail  himself  of  his  own  silence  by  avoiding 
the  sale  made  by  the  administrator.  He  said,  that  where  executors 
refuse,  or  afterwards  die  intestate,  these  were  case  not  within  the 
act,  and  yet  it  was  usual  to  grant  administration ;  because  the 
intent  of  the  act  was,  that  where  no  executors  were  to  intermeddle, 
there  an  administrator  should  be  appointed.  And  that  is  precisely 
the  state  here  ;  namely,  that  where  there  is  a  mesne  time,  in  which 
the  executors  cannot  or  will  not  execute  the  testament,  the  ordinary 
may  commit  administration,  and  his  acts  shall  stand  with  the  intent 
of  the  statute,  and  not  be  invalidated. 

On  the  contrary,  it  was  argued  by  the  Lords  Dyer  and  Walsh 
to  this  effect.  They  said,  that  the  defendant  not  having  averred 
the  deceased  died  intestate,  it  ought  to  be  taken  as  a  confession 
that  a  will  was  made  ;  and  the  ordinary  has  no  authority  unless  it 
was  an  intestacy.  How  the  executors  are  so  immediately  upon  the 
death,  and  before  the  probate,  which  is  but  a  confirmation  and 
allowance  of  what  the  testator  had  done,  and  the  property  of  the 
goods  is  vested  in  them  ;  for  they  may  be  sued,  may  alien,  and  give 
away  before  probate  ;  and  if  so,  the  law  never  vests  it  in  the  ordi- 
nary, and  of  course  not  in  the  administrator :  and  if  there  was  any 
doubt  of  this,  it  is  removed  by  the  probate,  which  has  relation  to 
the  death.  And  he  quoted  a  case  in  7  Edward  IV.,  where  Littleton 
said,  If  a  man  is  made  executor  without  knowing  it,  the  ordinary 
might  well  commit  administration  in  the  mean  time ;  but  presently, 
by  the  probate,  the  power  of  the  administrator  is  determined.  * 
And  they  said,  it  appeared  by  4  Henry  VII.,  that  in  a  case  like 

had  only  the  custody  and  care  of  the  assets,  and  had  no  power  to  distribute  except, 
first,  to  creditors  who  could  sue  him  if  he  withheld  the  assets,  and  then  to  the  next 
of  kin,  who,  after  creditors,  were  entitled  to  their  share;  and  it  was  only  as  to  the 
residue,  if  any,  after  payment  of  debts,  that  the  ordinary  had  any  power  of  distribu- 
tion ;  and  then  the  only  part  that  could  be  applied  to  pious  uses  was  the  dead  man's 
part,  as  it  was  called,  which  ceased  when  prayers  for  the  dead  were  abolished. 

1  7  Edw.  IV.,  c.  12,  13. 
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this,  the  ordinary  ought  to  have  awarded  against  the  _  executor  to 
come  in,  and  if  he  would  not  prove  the  will,  then  he  might  commit 
administration  to  others.1  But  here  there  is  no  such  caution  ;  and 
for  that  reason  the  probate  disproves  the  administration,  not  from 
the  time  of  the  probate  only,  but  for  the  whole  of  the  time.  And, 
therefore,  they  said,  this  case  was  not  at  all  like  that  of  refusal 
and  others  put  by  Weston ;  for  here  there  was  no  intermediate 
time.  It  was  allowed,  in  the  present  case,  if  the  sale  had  been 
shown  by  the  defendant  to  have  been  made  by  the  administrator 
in  discharge  of  anything  which  he  had  been  compellable  to  do,  it 
should  not  have  been  avoided ;  but  no  such  matter  being  shown, 
they  held  the  sale  void,  and  that  the  executor  should  recover  the 
thing  sold2 

The  stat.  37  Henry  VIII.,  c.  9,  against  usury,  had  been  repealed 
by  stat.  5  and  6  Edward  VI.,  c.  20,  since  which  this  mis- 
sury'  chievous  practice  had  considerably  increased.     The  statute 
of  Henry  VIII.  was  therefore  revived  by  stat.  13  Elizabeth,  c.  8, 
and  it  was  thereby,  moreover,  enacted,  that  all  bonds,  contracts, 
and  assurances,  collateral  or  other,  for  payment  of  principal  or 
covenant  to  be  performed  for  any  usury  in  lending  or  doing  any- 
thing against  that  act,  where  above  £10  per  cent,  per  annum  was 
reserved  or  taken,  shall  be  void.3    And  because,  says  the  statute, 
all  usury,  being  forbidden  by  the  law  of  God,  is  sin  and  detestable, 
it  therefore  further  enacts,  that  all  usury,  loan,  and  forbearing  of 
money,  or  giving  days  for  forbearing  of  money,  by  way  of  loan, 
chevisance,  shifts,  sale  of  wares,  contract,  or  other  doings  whatsoever 
for  gain,  mentioned  in  that  act  of  Henry  VIII. .  whereupon  is  not 
referred  or  taken  above  £10  per  cent,  for  one  year,  or  after  that 
rate,  for  a  greater  or  less  sum,  is  to  be  punished  by  the  offender 
forfeiting  so  much  as  shall  be  reserved  by  way  of  usury  above  the 
principal^    Thus  was  all  interest  for  money  disallowed,  and  that 
above  £10  severely  punished ;    for,  besides  the  penalty  on  the 
principals,  all  brokers,  solicitors,  and  drivers  of  bargains  for  con- 
tracts, or  other  doings  against  the  statute  of  Henry  VIII.,  are  to 
be  judged  as  counsellors,  attorneys,  or  advocates  in  any  case  of 
praemunire  ;5  and  the  principal  offenders  are  also  to  be  corrected 
according  to  the  ecclesiastical  laws.6    Justices  of  oyer  and  terminer, 
of  assize,  and  of  the  peace  in  sessions,  mayors,  sheriffs,  and  bailiffs 
of  cities,  may  determine  offences  against  the  statute  of  Henry  VIII.7 
So  much  was  the  legislature  sharpened  against  these  practices  as 
to  put  the  cognizance  of  them  in  the  hands  of  inferior  magistrates, 
as  though  they  were  matters  which  concerned  the  very  police. 
The  provisions  of  stat.  2  and  3  Philip  and  Mary,  c.  7,  concerning 
stolen  horses  were  carried  farther  by  stat.  31  Elizabeth, 
c.  12(a).    It  is  by  this  act  required,  that  the  toll-taker 
(a)  This  is  copiously  expounded  by  Lord  Coke,  and  the  effect  of  his  exposition  is 
this — At  common  law  the  owner  of  a  stolen  chattel,  on  conviction  of  the  thief  upon. 
1  4  Hen.  VII.,  *.  13.  2  7  Eliz.    Plowd.,  276.  •  Sect.  3.  *  Sect.  5. 
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or  book-keeper  shall  take  upon  him  perfect  knowledge  of  the  person 
who  sells  a  horse ;  or  else,  the  person  so  selling  is  to  bring  a  suffi- 
cient and  credible  person,  who  will  testify  that  he  knows  him,  his 
name,  and  place  of  abode ;  all  which,  together  with  the  name  of 
such  witness,  and  the  true  price  given  for  the  horse,  to  be  entered 
in  a  book :  a  note  of  which  entry  is  to  be  given  to  the  buyer,  under 
pain,  both  to  the  book-keeper,  the  seller,  and  witness  neglecting 
the  above  directions,  or  giving  untrue  testimony,  of  £5 ;  and  the 
sale  to  be  void.  The  justices  in  sessions  to  have  cognizance  of 
these  offences.  Notwithstanding  a  sale  according  to  all  the  above 
circumstances,  an  owner  may  within  six  months  make  claim  before 
the  mayor  or  head  officer  of  the  town,  or  before  a  justice  of  the 
peace  near  the  place,  where  the  horse  may  then  be  found  ;  and  if 
he  proves  within  forty  days,  by  two  witnesses,  that  the  horse  is  his, 
and  was  stolen,  he  may  take  it,  upon  paying  so  much  money  as  the 
then  possessor  will  swear  before  such  head  officer  or  justice  he  bond 
fide  paid  for  it. 

Before  we  enter  upon  such  statutes  as  made  alterations  in  the 
ordinary  administration  of  justice,  it  will  be  proper  to  mention 
some  provisions  made  for  determining  questions  upon  policies  of 
insurance  (a).     When  controversies  had  arisen  upon  these  mercan- 

indiotment,  was  entitled  to  restitution  (and  by  the  statute  of  Henry  VIII.,  in  case  of 
appeal),  provided  there  had  been  no  sale  in  market-overt.  But  as  horses  could  so 
easily  and  speedily  be  taken  to  be  sold  in  market-overt,  it  was  thought  necessary  by 
this  statute  to  impose  several  careful  conditions  and  restrictions  upon  the  sale,  or 
rather  purchase,  of  horses  even  in  open  market.  And  these  provisions,  as  he  points 
out,  were  in  pursuance  of  the  principle  and  policy  of  the  common  law  as  to  market- 
overt,  for  the  common  law  imposed  various  conditions  in  the  same  part  of  the  statute, 
as  that  the  sale  should  really  be  open  and  in  an  open  shop,  and  a  shop  for  the  sale  of 
similar  articles,  &c.  (2  Inst.) 

(a)  The  statute  about  to  be  mentioned  deserves  particular  attention,  as  affording  a 
precedent  of  very  considerable  importance  with  reference  to  matters  of  mercantile 
litigation.  And  in  the  observation  of  these  precedents,  and  the  improvements  they 
may  suggest,  lies  the  main  interest  and  advantage  of  the  study  of  legal  history.  It 
will  be  found  that  in  this,  as  in  many  other  instances,  our  older  legislation  em- 
bodied principles  just  as  applicable  to  our  own  times,  although  the  particular  pro- 
cedure in  which  it  was  embodied  may  have  long  become  obsolete,  and  capable  of 
being  reapplied  in  new  forms,  to  the  effecting  of  most  considerable  and  beneficial 
improvements  in  our  present  procedure.  It  will  be  seen  that  the  scope  of  the  mea- 
sure about  to  be  mentioned  was  one  of  compulsory  arbitration,  founded  upon  a  prac- 
tice of  voluntary  arbitration,  which  less  honest  parties  were  often  desirous  to  evade, 
preferring  the  delays  of  litigation  to  the  prompt  justice  of  arbitration.  Attention 
has  more  than  once  been  called,  in  the  notes  to  previous  volumes  of  this  work,  to  the 
important  subject  of  arbitration,  which  our  author  unaccountably  overlooked.  It  has 
been  seen  that  the  law,  in  cases  of  account,  had  founded  a  procedure  in  the  nature 
of  compulsory  arbitration  before  auditors  or  official  arbitrators  ;  and  this  might  well 
afford  a  precedent  for  a  tribunal  of  compulsory  arbitration  in  other  mercantile  mat- 
ters of  dispute.  The  procedure  by  arbitration  was  peculiarly  adapted  to  such  matters  : 
one  of  the  fundamental  principles  of  civil  procedure,  recognised  by  our  earliest  legal 
authors,  being  that  in  mercantile  causes  procedure  should  be  prompt.  Unfortunately 
the  procedure  in  actions  at  law  (except  in  actions  of  account,  already  alluded  to)  was 
rather  dilatory,  and  afforded  every  opportunity  to  dishonest  debtors  for  delay.  There 
can  be  no  doubt  that  it  was  in  a  great  degree  for  this  reason  that  honest  litigants 
resorted  as  much  as  possible  to  arbitration;  but  it  is  obvious  that,  for  the  same 
reason,  dishonest  debtors  would  avoid  it.  The  difficulty  was,  that  arbitration  was 
essentially  a  voluntary  proceeding,  and  either  party  before  an  award  made  could 
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tile  contracts,  they  had  'from  time  to  time  been  ordered  by  some 
grave  and  discreet  merchants  appointed  by  the  lord  mayor,  as  per- 
sons whose  experience  better  enable  them  to  judge  of  such  matters  ; 
but  it  seems,  that  of  late  this  course  had  not  been  generally  liked, 
and  suits  used  to  be  commenced  in  the  courts  of  law  against  every 
several  insurer,  which  caused  great  charge  and  delay  to  the  parties.1 
It  was  therefore  thought  proper  to  devise  some  method  of  deciding 
these  questions  more  conveniently  for  all  persons  interested.  A  way 
was  marked  out  by  stat.  43  Elizabeth,  c.  12,  which  empowers  the 
chancellor  to  award  a  standing  commission,  to  be  renewed  yearly 
at  the  least,  for  determining  causes  upon  such  policies  of  insurance 
as  shall  be  entered  in  the  office  of  assurance  in  the  city  of  London ; 
which  commission  is  to  be  directed  to  the  judge  of  the  admiralty, 
the  recorder  of  London,  two  doctors  of  the  civil  law,  two  common 
lawyers,  and  eight  grave  and  discreet  merchants,  or  any  five  of 
them,  who  are  to  examine  these  matters  in  a  brief  and  summary 
course,  as  they  in  their  discretion  shall  think  meet,  without  for- 
malities of  pleadings  or  proceedings.  They  may  warn  parties  to 
come  before  them,  examine  witnesses  upon  oath,  and  commit  to 
prison  such  as  disobey  their  final  orders  or  decrees.  They  are  to 
sit  at  least  once  a  week  in  the  office  of  assurance,  or  other  public 
place  which  they  shall  appoint.  There  is  an  appeal  to  the  chan- 
cellor by  bill ;  no  commissioner  (except  the  judge  of  the  admiralty 
and  the  recorder)  is  to  act  without  taking  an  oath  before  the  lord 
mayor  and  court  of  aldermen,  to  proceed  indifferently  between  the 
parties. 

In  reviewing  the  statutes  made  respecting  the  administration  of 
justice,  we  shall  first  speak  of  those  which  made  any  change  in 
courts,  and  next  those  which  regard  the  process  and  proceeding  in 
action. 

Heretofore  all  issues  joined  in  the  courts  at  Westminster,  and 

revoke.  When  an  award  was  made,  it  could  indeed  be  enforced  by  action,  at  least 
in  personal  matters,  though  things  in  the  reality  could  not  be  recovered  upon  the 
award  {Truslove  v.  Yeane,  2  Le.,  104,  Cro.  Eliz.,  227.,  Co.  Lift.,  ».  67).  Arbitration, 
however,  was  resorted  to  a  great  deal  in  this  reign,  and  the  usual  practice  was  to 
enter  into  a  bond  to  stand  to  the  award  {Barrett  v.  Fletcher,  Telv.,  152  ;  Sallowes  v. 
Girling,  Hid.,  203).  But  in  the  action  of  account  the  defendant  was  driven  to  an 
account  before  auditors  assigned  by  the  court  (Sadock  v.  Burton,  ibid.,  202).  And 
it  appears  that  this,  coupled  with  the  practice  of  voluntary  arbitration  in  cases  of 
policies  of  assurance,  had  suggested  the  measure  above  mentioned,  which  established 
a  tribunal  of  compulsory  arbitration.  For  as  the  tribunal  was  rather  mercantile  than 
legal,  it  determined  both  law  and  fact,  and  was  intended  evidently  to  go  rather  on  the 
broad  principles  of  equity,  embodied  chiefly  from  the  civil  law  in  the  law-merchant, 
and  to  proceed  in  the  most  simple  and  informal  manner,  it  came  virtually  to  a 
species  of  compulsory  arbitration.  In  other  cases  than  actions  of  account,  where  the 
parties  were  poor  and  the  matter  small,  it  was  referred  to  the  arbitrament  of  the 
master  (Coxe  v.  Jennings,  Yelv.,  17)  ;  and  it  was  obviously  beneficial  to  the  parties  to 
refer  a  mercantile  matter  to  the  arbitration  of  a  mixed  tribunal  of  lawyers  and  lay- 
men, in  which  the  lay  element  largely  preponderated.  It  might  well  deserve  con- 
sideration whether  such  a  course  might  not  be  taken  in  many  classes  of  mercantile 
cases  in  our  own  time. 
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triable  in  the  county  of  Middlesex,  had  been  usually  tried  at  bar  (a) ; 
and  many  trifling  actions  had  on  that  account  been  brought  in  the 
county  of  Middlesex,  in  order  to  obtain  a  speedy  trial.  This  occa- 
sioned great  hindrance  to  the  business  of  importance  depending 
there  on  demurrer  or  otherwise,  and  also  imposed  an  additional 
weight  of  duty  and  attendance  on  the  freeholders  who  were  to  try 
issues  there.  For  these  reasons,  it  was  enacted  by  stat,  18  Eliza- 
beth, c.  12,  that  thenceforward  the  chiefs  of  the  three  courts,  or  in 

(a)  That  is,  before  all  or  several  of  the  judges,  which  was  the  ancient  practice  at 
the  assizes ;  whence  the  statute  of  Westminster,  as  to  bills  of  exceptions,  speaks  of 
"  the  justices"  allowing  the  exceptions.  So  in  the  books  of  that  time  mention  is 
made  of  causes  as  tried  at  the  assizes,  at  nisi  prius,  before  "the  justices  of  assize." 
Thus,  in  the  reign  after  the  above  statute,  it  is  stated  that  "  if  an  assize  was  taken 
before  the  justices  of  assize,  it  might  be  adjourned  for  difficulty  into  the  court  at 
Westminster,  where  the  judges  of  assize  sat  (Cromwell's  Case,  Yelv.,  3).  So  in  the 
next  reign  we  read  that  in  an  ejectment  "the  cause  came  to  be  tried  before  Yelverton 
and  Croke,  justices  of  assize  in  a  certain  county ;  and  at  nisi  prius,  before  the  jurors 
were  sworn,  Master  Walter,  of  counsel  with  the  defendant,  put  in  a. plea  puis  dar- 
rein continuance.  And  Yelverton  moved  all  the  justices  in  Serjeant's  Inn,  Fleet 
Street,  and  reported  their  opinions  to  the  King's  Bench  (though  the  record  of  nisi 
prius  was  returned  into  the  exchequer),  viz.,  that  it  was  in  the  discretion  of  the 
justices  of  assize  to  accept  such  plea."  It  was  likewise  held  that  they  could  not  receive 
the  replication,  but  must  return  it  as  parcel  of  the  record  of  nisi  prius  (Moore  v. 
Hawkins,  Yelv.,  180).  That  is,  into  the  court  whence  the  record  came,  and  where 
the  action  was  brought.  When  causes  in  the  courts  of  Westminster  were  tried  at 
nisi  prius  at  the  assizes,  they  could  be  adjourned  into  that  court,  and  judgment  would 
be  understood  to  be  given  there,  as  the  cause  was  there,  though  sent  for  trial  to  the 
assizes.  When,  however,  the  cause  was  tried  in  London  or  Middlesex,  it  was  tried 
of  course  in  the  court  where  it  was  brought,  and  hence  the  whole  court  sat  to  try  it ; 
and  this  was  a  trial "  at  bar,"  i.e.,  at  the  bar  of  the  court  where  the  action  was  brought. 
The  result  of  this  was,  that  points  of  law  of  any  difficulty  could  easily  be  adjourned, 
or,  as  we  should  say,  "reserved,"  upon  the  evidence,  for  the  further  consideration  of 
the  judges;  and  hence  arose  the  practice  of  "  reserving"  cases.  This  was  in  the 
discretion  of  the  judges,  and  was  therefore  in  that  respect  different  from,  though  it 
bore  some  analogy  to,  the  common  law  course  of  demurrer  to  the  evidence,  which 
was  ex  debito  justifies,  and  at  the  will  of  the  party  against  whom  the  evidence  was 
given.  That  course,  however,  only  lay  against  evidence  given  on  one  side,  whereas 
a  case  could  be  adjourned  or  reserved  upon  evidence  given  on  both  sides.  But  as  in 
that  case  the  evidence  was  not  entered  of  record,  as  on  a  special  verdict  or  bill  of 
exceptions,  it  could  not  be  carried  into  error,  nor  go  beyond  the  court  where  the  action 
lay.  There  can  be  no  doubt  that  at  this  time  the  practice  had  become  established  of 
reserving  cases  for  the  court  upon  the  evidence.  For  in  the  first  year  of  the  next 
reign  we  find  a  case  reported  by  Lord  Coke,  in  which,  on  evidence  to  a  substantial 
jury  at  the  king's  bench  bar,  the  case  on  the  evidence  was  such  ;  and  there  it  is 
stated  that  certain  points  were  reserved  by  the  court  upon  the  facts  thus  disclosed 
in  the  evidence  (5  Coke's  Reps.,  25 ;  Countess  of  Rutland's  Case).  And,  indeed,  it 
plainly  appears  that  cases  were  moved  in  arrest  of  judgment,  on  the  evidence  (Play- 
ter's  Case,  ibid.,  35).  This  was  a  course  easy  and  obvious  enough  when  the  whole 
court  sat ;  but  having  been  established,  it  would  be  not  less  easy  and  more  necessary 
•when  only  one  sat.  Of  course,  when  one  judge  sat,  it  would  be  more  important  to 
reserve  a  case  for  further  consideration  ;  and  if  it  was  not  desired  to  carry  a  case 
into  error,  such  a  course  would  be  as  satisfactory  and  far  more  convenient  than  a 
special  verdict.  Indeed,  all  the  advantages  of  a  special  verdict  were  obtained  by  a 
practice  which  had  arisen  of  having  cases  argued  before  all  the  judges  of  all  three 
courts  (Capel's  Case,  Coke's  Reps.,  63  ;  Shelley's  Case,  ibid.,  106)._  The  only  difference 
was  that  a  special  verdict  was,  in  theory,  at  the  option  of  the  jury,  but  it  was  in  a 
manner  directed  by  the  judge,  and  the  reservation  by  his  consent  came  to  the  same 
thing.  And  that  cases  were  so  reserved  there  can  be  no  doubt.  After  this  act  single 
judges  tried  issues  at  the  assizes  (Howes  v.  Ladder,  Yelv.,  196),  "  at  the  trial  at  Hunt- 
ingdon before  the  Lord  Coke,''  &c. 


668  ELIZABETH.  [CHAP.  XXXIII. 

their  absence  two  judges  of  the  respective  courts,  as  justices  of  nisi 
prius  for  the  county  of  Middlesex,  may  try  all  issues  which  are 
triable  by  an  inquest  of  that  county,  in  Westminster  Hall,  within 
term-time,  or  within  four  days  next  after  the  end  of  every  term  ;x 
and  commissions  of  nisi  prius  are  to  be  awarded  as  in  other  cases. 
After  this  new  court  of  nisi  prius  was  erected  a  new  court  of 
Error  in  the  error  for  judgments  passed  in  the  king's  bench.  This 
exchequer  was  by  stat.  27  Elizabeth,  c.  8,  which,  complaining 
chamber.  ^at  errors  there  could  only  be  reformed  in  parliament, 
and  that  was  not  iri  these  days  so  often  held  as  in  ancient  times(a) ; 
and  besides  that,  the  great  business  of  the  nation  took  up  so  much 
of  their  time  as  not  to  allow  sufficient  leisure  for  such  examinations, 
enacts  as  follows :  where  any  judgment  shall  be  given  in  the  king's 
bench  (b)  in  debt,  detinue,  covenant,  account,  action  upon  the  case, 
ejectione  fvrmce,  or  trespass,  first  commenced  there  (which  has  been 
construed  to  signify  actions  upon  bill),  other  than  such  where  the 
queen  is  a  party,  the  plaintiff  or  defendant,  against  whom  the 
judgment  is,  may,  at  his  elections,  sue  out  a  special  writ  to  be  de- 
vised in  chancery,  directed  to  the  chief-justice,  commanding  him 
to  cause  the  record,  and  all  things  concerning  the  judgment,  to  be 
brought  before  the  justices  of  the  common  pleas  and  barons  of  the 
exchequer  in  the  exchequer  chamber,  there  to  be  examined  by 
them  (and  barons  being  of  the  coif),  or  six  of  them  at  the  least ;  and 
reversed  or  affirmed  for  errors,  except  only  such  as  concern  the 
jurisdiction  of  the  king's  bench,  or  any  want  of  form  in  a  writ, 
return,  plaint,  bill,  declaration,  or  other  pleading,  process,  verdict, 
or  proceeding.  After  which,  the  record  is  to  be  brought  back  to 
the  king's  bench,  that  further  proceeding,  as  execution  or  the  like, 
may  be  had.  But  such  judgment  in  error  is  not  to  be  so  final  as 
to  preclude  the  party  grieved  from  suing  in  parliament  for  further 
examination. 

(a)  There  was,  however,  an  ancient  practice  by  which,  in  cases  in  the  king's 
bench,  whether  by  error  from  the  common  pleas  or  otherwise,  the  judges  of  that 
court  could  obtain  the  advantage  of  the  opinion  of  all  the  judges  before  delivering 
their  own  judgment — that  is,  by  having  the  case  argued  before  themselves  and  all 
the  other  judges  (Capel's  Case,  1  Coke's  Reps.,  68;  Shelley's  Case,  ibid.,  106).  It 
appears  that  this  course  was  not  only  common,  but  usual  in  all  cases  of  difficulty  or 
doubt,  though  of  course  it  was  on  the  part  of  the  judges  voluntary,  and  was  not  as  a 
writ  of  error,  which  is,  ex  debito  justifies,  in  the  power  of  the  parties.  The  practice 
was,  after  such  argument,  for  the  court  of  king's  bench  to  give  its  own  judgment, 
having  formed  that  judgment  with  the  aid  of  the  other  judges  {Chudleigh's  Case,  1 
Coke's  Reps.,  120). 

(6)  It  is  important  to  observe  that  this  statute  does  not  seem  to  have  affected  the 
ancient  jurisdiction  in  error  as  to  cases  from  the  common  pleas,  and  that  such  cases* 
could  come  before  all  the  judges  of  England,  i.e.,  including  the  judges  of  that  court, 
as  well  as  of  the  other  two  courts.  For  there  are  many  reports  of  cases  before  and 
after  this  statute  from  the  common  pleas;  argued  in  the  exchequer  chamber  before 
all  the  judges  of  England  i.e.,  as  expressly  stated  in  a  case  after  these  statutes,  the 
barons  of  the  exchequer  and  the  justices  of  the  one  bench  and  of  the  other  ;  and  it 
was  then  resolved  that  judgment  should  be  given  for  the  plaintiffs,  and  afterwards 
judgment  was  given  in  the  common  pleas  according  to  the  said  resolution  {Crom- 
well's Case,  2  Coke's  Reps.,  71 ;  Capel's  Case,  1  Coke's  Reps.,  63 ;  SlieUey's  Case,  ibid, 
106). 

1  By  12  Geo.  I.,  c.  31,  ».  1,  within  eight  days  after  term. 
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Afterwards,  there  was  an  act  made,  31  Elizabeth,  c.  1,  in  aid  of 
this,  and  of  another,  stat.  31  Edward  III.  st.  1,  c.  12,  which  had 
erected  a  court  of  error  in  the  exchequer  chamber  upon  judgments 
passed  in  the  court  of  exchequer.  •  As  to  the  first  of  these,  in  con- 
sideration that  the  chancellor  and  treasurer  were  great  officers  of 
state,  and,  owing  to  other  weighty  concerns,  could  not  always  be 
present  in  that  court,  and  that  writs  of  error  were  often  on  that 
account  discontinued,  it  enacts  that  such  absence  shall  not  be  a 
discontinuance ;  but  if  both  the  chief-justiees,  or  either  the  chan- 
cellor or  treasurer  be  present  at  the  day  of  adjournment,  the  cause 
shall  proceed,  but  no  judgment  is  to  be  given  unless  they  are  both 
present.  As  to  the  new  court,  in  order  to  prevent  the  like  discon- 
tinuances from  a  full  number  of  the  appointed  judges  not  attend- 
ing, it  empowers  any  three  to  award  process,  and  prefix  days  for 
the  continuance  of  writs  of  error  ;  but,  as  in  the  former  case,  no 
judgment  is  to  be  given  without  a  full  court,  as  appointed  by  the 
statute. 

The  removal  of  causes  out  of  inferior  courts  (a)  was  put  under 
some  regulation  by  stat,  43  Elizabeth,  c.  5,  which  is  nem,,^  of 
entitled,  "  An  Act  to  prevent  Perjury  and  Subornation  causes  out  of 
of  Perjury,  and  unnecessary  Expenses  in  Suits  at  Law."  ""tenor  courts. 
The  meaning  of  the  former  part  of  which  title  will  be  best  collected 
from  the  practice  then  common  in  those  courts :  a  defendant  would 
suffer  the  cause  to  go  on  till  they  were  at  issue,  the  jury  sworn,  and 
evidence  given  on  the  side  of  the  plaintiff,  and  then  would  deliver 
into  court  a  writ  to  remove  the  suit..  The  keeping  back  the  writ 
in  that  manner  not  only  put  the  party  to  unnecessary  expense,  but 
he  thereby  came  to  the  knowledge  of  his  proofs,  and  so  obtained 
time  to  furnish  himself  with  false  witnesses  to  meet  him  at  another 
trial.1  To  remedy  this,  it  is  enacted,  that  no  writ  of  habeas  corpus, 
or  any  other  sued  out  of  a  court  of  record  at  Westminster,  to 
remove  an  action  out  of  a  court  in  any  city,  town  corporate,  or 

(a)  One  of  the  most  remarkable  features  in  the  legal  history  of  this  period  is  the 
great  number  of  local  courts  which  appear  to  have  existed  in  the  country.  It  appears 
that  there  were  such  courts  not  only  in  the  great  cities,  such  as  London,  Bristol, 
Exeter,  &c,  or  in  lesser  cities  like  Oxford,  Cambridge,.  Coventry,  &c,  but  in  almost 
all  towns,  boroughs,  and  even  vills.  Thus,  in  the  reign  of  Edward  IV.,  we  find  a 
writ  of  error,  on  a  judgment  given  in  Coventry,  where  it  is  stated  the  mayor  had 
cognizance  of  all  manner  of  pleas  (Year-hook,  22  Edw.  IV.,  fol.  34).  So  in  the  Tear- 
books  of  the  same  reign  we  read  that  Bristowe  had  a  court,  with  power  to  attach  (or 
arrest)  the  person,  and  that  a  writ  of  error  lay  from  it  to  the  court  of  king's  bench 
( Year-book,  11  Edw.  IV.,  fol.  10).  Cambridge,  it  appeared,  had  a  charter  from  Henry 
III.  (Year-book,  2  Edw.  IV.,  fol.  26).  All  through  the  reports  of  this  reign  mention  is 
found  made  of  local  courts,  not  only  in  every  town  or  city,  but  apparently  in  almost 
every  place  in  the  country, — as  Norwich  (Yelv.,  120),  Tewksbury  (Ibid.,  107),  Wor- 
cester (Ibid.,  103),  Shrewsbury  (Ibid.,  97),  Coventry  (Ibid.,  70),  Gravesend  (Ibid.,  46), 
Oxford  (Ibid.,  17).  And  so  of  innumerable  other  places  ;  indeed,  it  is  believed 
every  place  in  the  kingdom.  And  these  courts  were  in  addition  to  the  county  courts 
(Yelv.,  2).  From  all  these  courts,  in  one  way  or  another,  the  proceedings  could  be 
removed,  either  by  recordari  certiorari,  or  writ  of  error.  (As  to  certiorari,  vide  21 
James  I.,  c.  23.) 

1  Sect.  1. 
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elsewhere,  shall  be  received  or  allowed  by  the  judge  or  officer,  except 
it  be  delivered  before  the  jury  appear,  and  one  of  them  is  sworn.1 

The  statutes  which  made  alterations  in  the  process  and  proceed- 
Process  and  ing  of  courts  we  shall  consider  as  nearly  in  the  order 
proceedinga.  jn  which  they  were  made  as  is  convenient.  The  first 
was  made  to  enforce  obedience  to  proceedings  in  the  ecclesiastical 
courts ;  the  statute  5  Elizabeth,  c.  23,  makes  several  provisions 
respecting  the  writ  of  excommunicato  capiendo.  The  great  defect 
in  this  writ  was,  that  it  was  not  returnable  into  any  court  which 
might  judge  of  the  due  execution  of  it,  but  was  left  entirely  to  the 
discretion  of  the  sheriffs  and  their  deputies,  through  whose  negli- 
gence it  was  sometimes  not  executed  at  all.  It  is,  therefore,  pro- 
vided by  this  act,  that  it  shall  be  made  in  term  returnable  in  the 
king's  bench,  and  to  have  twenty  days  at  least  between  the  teste  and 
return.  The  writ,  when  sealed,  is  to  be  forthwith  brought  into  the 
king's  bench,  and  there  opened  in  the  presence  of  the  judges,  and 
delivered  of  record  to  the  sheriff  or  his  deputy.  If  the  writ  be  not 
returned  at  the  proper  time,  or  there  be  any  default  or  negligence 
in  the  execution  of  it,  the  sheriff  is  to  be  amerced  at  the  discretion 
of  the  judges.  The  body  of  the  party,  if  taken,  is  not  to  be  brought 
into  court,  but  the  writ  only  to  be  returned,  with  a  declaration  of 
what  has  been  done  upon  it. 

If  a  non  inventus  is  returned,  the  following  process  is  ordained. 
A  capias  is  to  issue,  returnable  at  least  two  months  after  the  teste, 
with  a  proclamation,  to  be  made  ten  days  at  least  before  the  return, 
either  in  the  county  court,  sessions,  or  assize,  for  the  party  to  appear 
in  six  days  :  if  he  does  not  yield  himself,  he  is  to  forfeit  £10  to  the 
king  ;  upon  which  another  like  capias  and  proclamation  issues,  and 
then  a  third,  with  a  penalty  of  £20  for  not  appearing,  and  so  on  ad 
infinitum.  This  process  always  to  be  in  the  county  where  he  com- 
monly resides.  The  party,  if  taken  in  this  manner,  is  to  remain  in 
prison  without  bail,  as  if  taken  upon  the  excommunicato  capiendo, 
reserving  to  the  bishop  still  to  accept  submission  and  satisfaction, 
and  to  absolve  and  release  the  offender,  signifying  the  same,  as 
formerly,  to  the  court  of  chancery.  However,  all  the  provisions 
of  this  act  are  restrained  to  the  following  cases :  where  there  is  a 
sufficient  and  lawful  addition  in  the  writ  of  excomm.  capiendo, 
according  to  the  statute  of  additions  ;  and  where  it  appears  in  the 
significavit  that  it  is  upon  some  cause  of  contempt,  in  matter  of 
heresy,  refusing  to  have  his  child  baptized,  or  to  receive  the  com- 
munion, or  to  come  to  divine  service,  or  errors  in  the  religion  or 
doctrine  now  received  in  the  Church  of  England,  incontinency, 
usury,  simony,  perjury  in  the  ecclesiastical  court,  or  idolatry. 

It  was  endeavoured  to  prevent  the  vexation  of  suitors  by  stat.  8 
Elizabeth,  c.  2  (a).    It  was  common  to  arrest  a  person  by  latitat, 

(a)  This  was  the  first  of  several  statutes  passed  to  prevent  abuse  of  process  of 
arrest ;  the  very  use  of  which  at  all,  as  it  was  now  established,  was  a  gross  abuse. 

1  Sect.  2 ;  altered  by  Btat.  21  James  I.,  u.  23. 
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alias  or  pluries  capias,  out  of  the  king's  bench,  and  by  like  pro- 
cess out  of  the  Marshalsea  and  other  courts  in  cities  and  other 
places,  and  after  that  exhibit  no  declaration  ;  so  that  the  defendant, 
after  being  put  to  charge  and  trouble,  could  have  no  costs  awarded 
against  the  plaintiff  for  the  vexation :  it  was,  therefore,  now  enacted, 
that  where  any  one  shall  be  arrested,  or  appear,  upon  the  return  of 
any  of  the  above  process  out  of  the  king's  bench,  and  shall  put  in, 
bail,  if  the  person  suing  do  not,  within  three  days  next  after  such 
bail  taken,  put  in  a  declaration,  of  if  after  declaration  he  do  not 
prosecute  the  same  with  effect,  but  shall  apparently  and  wilfully 
suffer  his  suit  to  be  delayed,  discontinued,  or  shall  be  nonsuit,  then 
the  judges  shall,  at  their  discretion,  award  the  person  so  vexed  his 
costs,  damages,  and  charges.  The  same  was  enacted 1  with  regard 
to  suits  in  the  Marshalsea  and  other  inferior  courts. 

It  is  likewise  provided,  that  where  any  one  shall  cause  another 

The  original  process  of  the  common  law  (except  in  cases  of  actual  force  and  violence, 
such  as  would  be  indictable,  and  might  be  visited  with  a  fine  to  the  king  and 
imprisonment  for  the  non-payment,  so  that  the  party  probably  might  abscond)  was 
summons  upon  the  writ,  that  is,  summons  to  the  party  by  the  sheriff  upon  a  writ 
issued  to  the  sheriff,  commanding  him  to  summon  the  party  to  appear.  Then  a 
series  of  statutes,  the  last  of  which  was  one  of  Henry  VII.,  gave  process  of  arrest, 
not  defining  how  or  when  it  should  be  issuable  ;  but  the  stat.  Henry  VI.  as  to  bail, 
founded  on  previous  practice,  plainly  showed  that  as  the  arrest  was  only  to  be  to 
enforce  appearance,  so  it  ought  only  to  take  place  on  default  of  appearance  on  the 
summons.  But  on  the  summons  the  party  might  at  once  appear  (Drew  v.  Shirley, 
Yelv.,  108).  But  if  the  defendant  did  not  appear,  then  there  was  a  necessity  for 
"  meBne  process,"  as  it  was  called,  however  founded  on  the  original  writ,  to  compel  him 
to  appear  ;  and  when  capias  was  given,  that  process  was  capias  for  his  arrest,  which, 
however,  ought  to  be^he  second  process  (Tushet  v.  Milton,  Yelv.,  158).  For  at  com- 
mon law  the  course  was  to  seize  a  man's  goods  to  compel  him  to  appear  (Gommersall 
v.  Medgate,  Yelv,,  194)  ;  and  capias  was  allowed  by  statute  in  lieu  of  such,  distress,  or 
where  it  failed.  In  the  king's  bench,  where  the  action  might  be  commenced  by  a 
"  bill "  (in  the  nature  of  an  original),  the  mesne  process,  or  process  of  arrest,  was 
called  a  "  latitat,"  which  was  not  an  original  writ,  but  was  in  the  nature  of  an  execu- 
tion, grounded  on  a  precedent  record  ;  that  is,  the  bill  for  every  latitat  was  founded 
on  a  bill  of  Middlesex,  where  the  king's  bench  sat,  and  that  the  party  could  not  be 
taken  in  that  county,  quia  latitat  et  diseurrit  in  another  county,  or  the  latitat  issued 
on  a  suit  supposed  to  be  depending.  But  in  consequence  of  the  abuse  of  the  use  of 
process  of  arrest  as  the  first  process  without  summons  to  the  party,  it  was  capable  of 
being  abused  to  the  purposes  of  vexation  and  oppression,  by  being  issued  where 
really  there  was  no  suit  depending,  and  no  real  claim,  complaint,  or  cause  of  action. 
It  is  obvious  that  the  proper  remedy  would  have  been  to  make  it  penal  to  issue  pro- 
cess of  arrest  until  default  of  appearance  upon  summons  ;  but  it  would  seem  that  the 
abusive  practice  had  become  too  firmly  established,  and  so  a  less  decisive  course  was 
adopted,  which  failed  to  repress  the  abuse.  A  latitat  was  the  peculiar  process  of  the 
court  of  queen's  bench,  founded  on  a  bill  of  Middlesex  (which  answered  to  a  bill 
of  chancery),  and  supposed  that  the  party  could  not  be  taken  by  the  sheriff  of 
Middlesex,  quia  latitat  et  diseurrit  in  another  county.  So  that  the  latitat  supposed 
a  suit  already  commenced  and  depending.  It  was  not  itself  an  original  writ,  but  was 
in  the  nature  of  execution  grounded  upon  a  record  precedent.  The  jurisdiction  of 
the  king's  bench  between  party  and  party  was  supposed  to  be  grounded  on  a  trespass 
or  wrong  within  the  proper  jurisdiction  of  the  court,  i.e.,  Middlesex ;  and  the  rule  of 
the  common  law  required  that  the  original  process  should  be  issued  into  the  county 
where  the  cause  of  action  arose,  whether  or  not  the  defendant  was  there  (as  he  was 
presumed,  in  the  first  instance,  to  be),  and  if  he  was  not,  then  process,  grounded  upon 
that  original  process,  had  to  be  issued  into  the  county  where  he  really  was  (Everard 
v.  Black,  Yelv.,  52  ;  Wolpestort's  Case,  ibid.,  51). 

1  Sect.  3.      . , 
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to  be  arrested  at  the  suit  of  a  person  who  either  did  not  exist,  or 
did  not  agree  to  such  proceeding,  and  shall  thereof  be  convicted  by 
indictment,  presentment,  or  by  the  testimony  of  two  sufficient  wit- 
nesses, or  nwre,  or  other  due  proof,  he  is  to  be  imprisoned  for  every 
offence  six  months ;  and  before  he  is  discharged  is  to  pay  treble 
costs  and  damages  to  the  party  grieved,  as  well  as  £10  to  the 
party  whose  name  he  made  use  of.  So  that  arresting  persons 
merely  from  malice,  without  any  cause  of  action,  no  longer  enjoyed 
impunity. 

The  stat.  3  and  4  Edward  VI.,  c.  4,  concerning  the  exemplifica- 
tion, or  constat,  of  letters-patent,  was,  in  all  its  parts,  extended  by 
stat.  13  Elizabeth,  c.  6,  to  the  letters-patent  of  Henry  the  Eighth, 
Edward  the  Sixth,  Queen  Mary,  King  Philip  and  Queen  Mary, 
Queen  Elizabeth,  her  heirs  and  successors ;  so  that  it  now  became, 
so  far,  a  general  law.  To  avoid  the  great  and  chargeable  delays 
often  happening  to  tenants  and  defendants,  it  was  enacted  by  stat. 
14  Elizabeth,  c.  9,  that  in  all  cases  where  the  plaintiff  or  demand- 
ant is  entitled  by  any  statute  to  pray  a  tales  de  circumstantibus,  all 
tenants,  actors,  avowants,.  and  defendants  may,  upon  their  refusal, 
demand  it ;  and  in  qui  tarn  actions  the  defendant  shall  be  admitted 
to  have  a  tales.  Then  follow  the  two  statutes  of  jeofail,  stat.  18 
Elizabeth,  c.  14,  and  27  Elizabeth,  c.  5,  which  we  shall  speak  of 
presently.  The  next  is  stat.  29  Elizabeth,  c.  4,  for  regulating  the 
fees  of  sheriffs  and  bailiffs  of  franchises  or  liberties  in  cases  of 
execution  (a)- 

The  many  proclamations  directed  by  stat.  4  Henry  VII.,  c.  24, 
to  be  made  on  fines  in  the  common  pleas  had  so  much  increased 
of  late  years,  that  the  stat.  31  Elizabeth,  c.  2,  says,  it  would  take 
up  sixteen  days  in  every  term  to  make  proclamations  upon  all  the 
fines  there  levied  ;  when,  on  the  other  hand,  the  suits  there  had  so 
much  increased,  that  scarcely  one  day  could  be  spared  for  proclaim- 
ing fines.  That  act,  therefore,  ordains,  that  fines  shall  be  proclaimed 
only  four  times  ;  once  in  the  term  wherein  it  is  ingrossed,  and  once 
every  of  the  three  next  terms. 

This  brings  us  to  stat.  31  Elizabeth,  c.  3,  which  was  made  for 

o  tia  avoiding  of  secret  outlawries  in  personal  actions,  where 

the  defendant  has  a  known  place  of  dwelling,  owing  to 
the  proclamations  being  made  in  the  county- court  or  quarter- 
sessions  at  a  distance  from  their  abode,  and  therefore  giving  them 
no  convenient  notice  of  suits  against  them  (6) ;  for  remedy  whereof,  it 

(a)  This  was  held  only  to  apply  to  cases  of  actions  between  party  and  party  (Harris 
v.  Peacock,  1  Salk,  323  ;  Stephens  v.  Rothuiell,  3  B.  &  B.,  143). 

(6)  Outlawry  was-  the  remedy  provided  by  the  course  of  the  common  law  in  case 
of  failure  of  process  of  summons  or  capias  to  compel  a  party  sued  to  appear,  by 
reason  of  its  not  being  known  where  he  was  to  be  found.  Summons,  at  common 
law,  was  by  leaving  notice  at  the  dwelling-house  of  the  party  sued ;  but  if  either  the 
dwelling  was  not  known  or  the  summons  was  not  regarded,  the  next  process,  in 
personal  actions,  was  either  distress  on  the  goods  or  process  of  arrest.  If,  however, 
the  residence  was  not  known,  there  could  hardly  be  a  distress,  and  it  was  very  likely 
that  the  party  would  not  be  found,  and  then  these  processes  would  fail.     The  final 
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is  enacted  by  that  statute,  that  in  every  personal  action  wherein  an 
exigent  is  awarded,  there  shall  issue  one  writ  of  proclamation 
having  the  same  teste  and  return  with  the  exigent,  directed  to  the 
sheriff  of  the  county  where  the  defendant  is  then  dwelling.  Upon 
which  there  are  to  be  three  proclamations  made ;  one  in  the  county 
court,  one  at  the  quarter-sessions,  a  third  to  be  made  one  month 
at  least  before  the  quinto  exactus,  at  or  near  the  most  usual  door 
of  the  church  of  the  place  where  the  defendant  dwelt  at  the  time 
the  exigent  was  awarded,  upon  a  Sunday,  immediately  after  divine 
service ;  and  all  outlawries  not  pronounced  according  to  this  statute 
are  made  void.  As  to  real  actions,  it  is  ordained,  that  on  every 
summons  upon  the  land,  at  least  fourteen  days  before  the  return 
thereof,  proclamations  of  the  summons  are  to  be  made  on  a  Sunday 
in  the  above  manner ;  and  such  proclamations  to  be  returned  with 
the  names  of  the  summoners.  And  if  this  act  is  not  complied  with, 
there  is  to  be  no  grand  cape,  but  alias  and  pluries  summons  until 
proclamations  are  duly  returned.  And  before  the  allowance  of  a 
writ  of  error,  or  reversing  an  outlawry  by  plea  or  otherwise,  for 
want  of  proclamations  as  directed  by  this  act,  the  defendant  shall 
put  in  bail,  not  only  to  appear  and  answer  in  a  new  action  to  be 
commenced,  but  also  to  satisfy  the  condemnation,  if  the  plaintiff 
begins  his  suit  before  the  end  of  two  terms  after  allowing  the 
writ  of  error,  or  otherwise  avoiding  the  outlawry.1  The  same 
provision  which  had  been  made  by  stat.  1  Edward  VI.,  c.  10,  for 
"Wales  and  Chester,  and  by  stat.  5  and  6  Edward  VI.,  c.  26,  for 
the  county  palatine  of  Lancaster,  was  now  made  by  stat.  31  Eliza- 
beth, c.  9,  respecting  the  county  palatine  of  Durham,  as  to  awarding 
writs  of  exigent  and  proclamation.  They  are  to  be  directed  to  the 
Bishop  of  Durham,  and  during  a  vacancy  to  the  chancellor  of  the 
bishopric  or  county  palatine,  who,  by  mandate,  is  to  direct  the 
sheriff  to  execute  them. 

Two  very  material  statutes  were  made  respecting  actions  upon 
penal  statutes.     The  first  is  stat.  18  Elizabeth,  c.  5,  Actions  upon 
"  to  redress  disorders  in  common  informers."     It  is  Penal  statutes. 
thereby  enacted,  that  no  one  shall  sue  another  upon  a  penal  statute 
but  by  way  of  information  or  original  action  (a).     Upon  every  in- 

remedy  was  process  of  outlawry,  of  which  the  essence  was  such  public  proclamations 
as  might  naturally  be  presumed  to  bring  the  suit  to  the  knowledge  of  the  party  ; 
and  if  he  still  failed  to  appear,  then  the  judgment  of  outlawry,  which  involved 
forfeiture  of  goods  and  also  liability  to  arrest,  together  with  incapacity  to  sue,  and 
some  other  disabilities.  Now,  the  object  of  this  statute,  as  of  that  of  Henry  VIII. 
on  the  same  subject,  was  to  secure  that  there  should  be  the  best  notice  possible,  and 
that,  therefore,  if  there  was  a  known  dwelling  of  the  party  sued,  the  proclamation 
should  be  in  the  county  where  that  dwelling  was,  and  where,  therefore,  it  was  most 
likely  to  come  to  his  knowledge.  If  there  was  no  known  dwelling,  then  the  pro- 
clamations, under  the  statute  of  Henry  VIII.,  must  be  in  the  county  where  the  cause 
of  action  had  arisen,  and  where  prima  facie  it  might  be  supposed  he  dwelt. 

(a)  The  object  of  this  act  was  the  same  as  that  of  the  8  Elizabeth  (vide  ante),  to 
protect  parties  from  vexatious  process  in  pretended  penal  actions,  not  intended  to  be 
really  sued  and  prosecuted ;  and  the  course  taken  is  of  the  same  character,  only 
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formation  a  special  note  is  to  be  made  of  the  day,  month,  and  year 
of  exhibiting  it  in  the  office  ;  nor  is  any  process  to  be  sued  out  till 
the  information  is  exhibited  in  form ;  and  upon  the  process  is  to 
be  indorsed  the  plaintiff's  name,  and  the  statute  upon  Avhich  it  is 
grounded.  Any  clerk  making  out  process  contrary  to  these  direc- 
tions is  to  forfeit  forty  shillings,  half  to  the  queen  and  half  to  the 
party  against  whom  the  process  is  issued.1  No  informer  shall 
compound  with  a  defendant  but  after  answer  made  in  court ;  nor 
then  but  by  order  or  consent  of  the  court.  And  if  an  informer 
delay  his  suit,  or  discontinue,  or  be  non-suit,  or  have  a  verdict  or 
judgment  against  him,  he  shall  pay  costs,  charges,  and  damages, 
to  be  recovered  by  capias,  fieri  fa.,  or  elegit .2  '  And  if  any  (except 
the  clerks  for  making  out  process)  offend  in  suing  out  process, 
making  of  composition,  or  other  misdemeanour,  contrary  to  this  act ; 
or  shall,  by  colour  or  pretence  of  process,  or  of  any  offence  against 
a  penal  statute,  make  any  composition,  or  take  money,  reward,  or 
promise  of  reward,  he  is  to  stand  in  the  pillory  for  two  hours,  be 
disabled  to  sue  upon  any  popular  or  penal  statute,  and  for  every 
offence  forfeit  £10. 

The  limitations  of  this  statute  are  not  to  restrain  informations 
for  maintenance,  champerty,  buying  of  titles,  or  embracery,  or  where 
a  penalty  is  specially  limited  to  any  particular  person,  nor  is  this 
statute  to  extend  to  such  officers  of  record  as  by  their  office  may 
exhibit  informations,3 

Other  restrictions  were  imposed  on  informers  by  stat.  31  Eliza- 
beth, c.  5,  which  enacts  that  in  an  information  the  offence  shall 
not  be  laid  in  any  other  county  than  where  it  was  in  truth  com- 
mitted (a) ;  and  a  defendant  may  plead  that  the  offence  was  not  in  the 

somewhat  more  stringent,  i.e.,  to  require  that  the  information  or  original  writ  shall 
actually  be  pled  or  sued  out  before  any  process  was  issued  against  the  party.  It  is 
to  ba  observed  that  an  information  was  a  criminal  proceeding  and  an  action  civil, 
but  when,  as  in  these  cases,  the  action  or  information  was  only  for  a  pecuniary 
penalty,  they  were  both  substantially  civil  proceedings.  In  trespass,  there  was  a  fine 
which  the  king  could  pardon,  but  this  would  not  affect  the  right  of  the  party  to 
damages  (Strickland  v.  Thorpe,  Yelv.,  126),  though  in  an  action  for  forcible  entry 
the  pardon  of  the  force  would  deprive  the  party  of  his  right  to  restitution  (King  v. 
Fawcett,  ibid.,  99).  The  distinction  has  always  been  drawn  in  our  law  between  civil 
injuries  to  the  individual  and  criminal  acts,  which  are  the  subject  of  prosecution  by 
the  crown  on  behalf  of  the  public,  in  which  the  action  for  the  private  injury  must 
give  way  to  the  public  right  (Higgims  v.  Butcher,  Yelv.,  89)'.  But  a  man  could  not 
have  a  private  action  for  a  public  nuisance  (R.  v.  Taylor,  2  Stra.,  1167),  nor  an  indict- 
ment for  a  mere  private  injury  (Rex  v.  Webb,  1  L.  Raym't.  Reps.,  737).  Proceedings 
for  mere  penalties,  whether  by  action  or  information,  have  always  been  deemed  civil 
Buits,  even  when  by  informers  suing  qui  tarn  in  the  behalf  of  the  crown,  therefore 
the  informer  might  eompound  (Bradshaw  v.  Mottram,  1  Stra.,  167),  the  king's  part 
being  first  paid  (Crood  v.  Ellis,  2  Co.  Bla.,  1154).  Upon  filing  an  information  for  a 
penalty,  however,  even  by  a  common  informer,  the  right  to  his  share  would  rest  in 
him,  and  the  king  could  only  pardon  his  own  share  of  it  (Grossett  v.  Oliver,  5  B.  P. 
C,  527). 

(a)  By  21  James  I.,  c.  iv.,  s.  1,  it  was  enacted  that  all  informations,  &c,  upon  penal 
statutes  shall  be  prosecuted  before  justices  of  assize  aud  nisi  prim,  and  justices  of  the 
peace  having  power  to  inquire,  hear,  and  determine,  and  not  in  the  courts  of  West- 
minster, nor  in  any  other  place  ;  and  that  if  such  prosecution  should  be  in  any  other 
i  Sect.  1.  s  Sect.  3.  *  Sect.  5-7. 
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county  where  it  was  alleged,  and  if  found  for  him,  the  plaintiff 
shall  be  barred  of  his  action.1  There  is  the  like  exception  of 
officers  of  records,  informations  of  champerty,  buying  of  titles,  or 
extortion,  actions  upon  two  particular  acts  made  for  collecting  the 
customs,2  and,  in  general,  all  informations  for  concealing  or  defraud- 
ing the  customs,  tonnage,  poundage,  subsidy,  impost,  or  prisage, 
-for  corrupt  usury,  engrossing,  or  for  regrating  or  forestalling,  where 
the  penalty  is  of  the  value  of  £20  or  above. 

All  actions,  indictments,  or  informations  for  a  forfeiture,  when 
limited  to  the  king,  are  to  be  brought  within  two  years ;  when  to 
the  king  and  any  other  who  shall  sue,  within  one  year  ;  and,  in 
default  of  such  suit,  the  king  may  sue  within  two  years  after  that 
year  ended.  It  then  repeals  stat.  7  Henry  VIII.,  c.  3,  concerning 
the  time  of  bringing  actions  upon  penal  statutes,  and  confirms  all 
others  in  force  upon  the  subject  of  reforming  disorders  of  common 
informers.3  And  it  further  directs  that  all  suits  upon  any  statute 
for  using  any  unlawful  games,  or  for  not  using  any  lawful  game, 
for  not  having  bows  and  arrows  according  to  law,  or  for  using  any 
art  or  mystery,  in  which  the  party  has  not  been  brought  up,  accord- 
ing to  stat.  5  Elizabeth,  c.  4.  All  these  are  to  be  sued  in  the 
general  quarter-sessions  or  assizes  where  the  offence  was  committed, 
or  in  the  leet,  and  not  in  anywise  out  of  the  county  4  (a). 

place,  it  should  be  void.  And  upon  that  statute,  although  it  was  first  held  that  penal 
actions  were  not  within  it  (Boner  v.  Hughes,  1  Vent.  8),  yet  it  was  afterwards  held 
that  they  were,  because  the  justices  might  proceed  in  any  of  the  methods  mentioned. 
Hale,  chief -justice,  agreed  with  Holt,  chief-justice,  and  thought  that  there  was  no 
difference  between  an  action  of  debt  upon  a  penal  statute  and  an  information,  they 
being  only  different  ways  of  proceeding  to  recover  the  penalty,  for  that  it  may  as 
well  be  received  before  justices  of  the  peace  as  by  action  of  debt  (Rex  v.  Gall,  1  Lord 
Raym.'s  Reps.,  372).  And  Holt,  chief-justice,  said  that  the  statute  21  James  I.,  c.  iv., 
was  aimed  principally  at  the  court  of  Star-chamber,  which,  at  the  time  of  the  passing 
of  the  act,  had  assumed  an  exorbitant  jurisdiction.  But  it  was  held  that,  if  a  statute 
direct  that  certain  offences  shall  be  inquired  of  only  in  the  sessions,  assizes,  or  leets 
within  the  county  where  committed,  and  not  elsewhere  out  of  the  county,  yet  they 
may  be  inquired  of  in  the  superior  courts,  for  the  statute  is  not  in  the  negative  as  to 
any  other  court,  but  only  any  other  county  (Shayle  v.  Taylor,  Cro.  Jac,  178).  This  was 
as  to  the  statute  James  I.,  which  enacted  that  actions  on  penal  statutes  are  to  be 
local  (See  R.  v.  Plought,  3  Mor.  94;  R.  v.  Reeve,  1  Bl.  Reps.,  231).  But  if  an 
appeal  to  the  quarter-sessions  is  to  be  final,  no  other  court  can  interfere  (Hid.)  Where 
an  action  is  brought  on  any  subsequent  statute,  it  is  not  restrained  by  the  statute  of 
James  I.  (Rex  v.  Grant,  1  Salle.,  372  ;  HeeFs  Case,  ibid.)  The  statute  only  applied, 
moreover,  where  the  party  before  the  act  could  have  tried  in  the  inferior  court,  i.e., 
before  justices  of  assize  or  of  the  peace,  &e.  (Leigh  v.  Hunt,  3  T.  R.,  362  ;  Ship-man 
v.  Herbert,  4  T.  R.,  109). 

(a)  Thus  the  21  James  I.,  o.  ii.,  reciting  that  offences  against  penal  laws  may  be 
better  and  with  less  charge  commenced,  sued,  and  prosecuted  in  the  counties  where 
such  offences  shall  be  committed,  enacts  that  all  offences  against  any  penal  act  for 
which  any  promoter  may  ground  any  action,  bill,  plaint,  suit,  or  information  before 
justices  of  assizes,  nisi  prius,  gaol-delivery,  and  shall  be  sued  by  any  action,  plaint, 
bill,  information,  or  indictment,  before  justices  of  the  assize,  &e.  Then  the  stat. 
1  James  I.,  c.  xxii.,  gave  certain  penalties  to  be  recovered  (s.  46)  by  action  of  debt  or 
information  in  the  courts  at  Westminster  ;  and  the  50th  sec.  gave  jurisdiction  to  the 
justices  of  assize,  of  gaol-delivery,  and  of  the  peace,  to  inquire  of  the  premises  and 

i  Sect.  2.  2 1  Eliz.,  c.  11  and  20. 
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The  statutes  of  jeofail,  before  alluded  to,  contributed  very  much 

to  expedite  the  pursuit  of  judicial  redress.     The  first 

ut  jeofails.    of  them>  Btftt  lg  EHzabeth)  c  14>  enactS)  jf  any  verdict 

of  twelve  men  or  more  shall  be  given  in  any  action,  suit,  bill,  or 
demand,  in  a  court  of  record,  the  judgment  thereupon  shall  not  be 
stayed  or  reversed  by  reason  of  any  default  in  form,  or  lack  of  form 
touching  false  Latin,  or  variance  from  the  register,  or  other  defaults 
in  form  (a),  in  a  writ  original  or  judicial,  count,  declaration,  plaint, 

to  hear  and  determine  the  same ;  under  the  latter  clause  the  inferior  courts  could 
only  proceed  by  indictment  or  presentment.  And  it  was  held  the  informer  might 
bring  an  action  of  debt  in  the  courts  at  Westminster,  notwithstanding  the  21  James  I., 
c.  iv. ;  for  that  statute  only  restrained  the  proceedings  on  penal  statutes  in  the 
superior  courts,  where  the  informer,  before  the  pasdng  of  that  statute,  might  have 
sued  in  the  inferior  as  well  as  the  superior  courts,  by  action,  bill,  plaint,  suit,  or 
information  (Shipman  q.  t.  v.  Henbest,  i  T.  R.  109).  The  21  James  I.,  c.  iv.  and  c.  xii., 
made  further  provision  for  securing  to  parties  sued  on  penal  statutes  the  benefit  of 
local  trial ;  but  it  has  been  held  that  an  action  by  the  party  grieved  under  the  1  and 
2  Philip  and  Mary,  c.  xii.  (as  to  extortion  or  a  distress),  was  not  within  the  above 
act,  31  Elizabeth,  c.  v.,  or  21  James  I.,  c.  iv.,  s.  2,  and  therefore  that  the  venire  might 
be  laid  in  any  county  (Fife  v.  Bousejkld,  13  L.  J.  and  B.,  306).  But  it  has  been  held 
that  an  action  against  a  magistrate,  for  an  act  done  by  virtue  of  his  office,  is  a  local 
action  ;  and,  therefore,  if  the  same  be  laid  in  one  county,  or  division  of  a  county, 
and  it  appears  that  the  cause  of  action  arose  in  another,  the  defendant  will  be  entitled 
to  a  verdict  under  21  James  I.,  c.  xii.,  s.  5  (Atkinson  v.  Hornby,  2  C.  J.  K.,  3357). 

(a)  This  act  was  only  rendered  necessary  in  consequence  of  the  narrow-minded 
decision  of  the  judges  on  the  act  of  32  Henry  VIII. ,  c.  xxx.,  that  it  did  not  extend  to 
counts  or  declarations.  The  decisions  of  the  judges  on  the  statute  virtually  nullified 
it,  as  they  had  nullified  the  previous  statute.  For  it  was  actually  held,  that  in  an 
action  of  trespass  for  taking  the  plaintiff's  fish,  after  a  verdict  for  the  plaintiff,  judg- 
ment must  be  arreBted,  because  the  declaration  did  not  state  of  what  nature  the  fish 
were,  whether  pikes,  tenches,  breams,  carpe,  Sea.,  and,  moreover,  that  their  number 
did  not  appear  ;  as  if  either  their  nature  or  number  could  matter  a  straw,  the  jury 
having  on  the  evidence  found  the  damage  the  plaintiff  had  sustained.  In  vain  this 
was  argued,  and  in  vain  it  was  urged  that  the  omission  of  the  number  and  nature  was 
but  of  the  form,  and  not  the  substance,  and  that  the  substance  was  the  taking  of  the 
fish.  But  it  was  resolved  that  the  plaintiff  could  not  have  judgment  (Playter's  Case, 
5  Coke's  Reps.,  35).  Upon  this  statute  it  was  also  held  that  it  did  not  any  more  than 
the  32  Henry  VIII. ,  extend  to  cure  any  insufficiency  of  trial  by  reason  of  error  or 
deficiency  in  the  venue;  and  thus,  for  instance,  when  the  venue  ought  to  have  been 
from  three  vills,  and  it  was  only  from  one,  it  was  held  to  be  error,  and  not  to  be 
cured  by  this  act  (Baynham's  Case,  5  Coke's  Reps.,  36).  So  it  was  held,  that  though 
the  statute  expressly  cured  the  want  of  an  original  writ  (which  was  of  no  earthly  use), 
yet  that  if  there  was  one,  and  it  varied  from  the  declaration,  if  any,  in  a  venue,  the 
judgment  should  be  reversed  (Bishop's  Case,  5  Coke's  Reps. ,  37 ;  JDismo  v.  Shelley, 
Yelv.,  108 ;  Thomson  v.  Falstow,  ibid.,  108, 109).  A  statute  construed  in  such  a  manner 
and  spirit  of  course  produced  but  little  result,  and  hence  the  necessity  for  further 
statutes  on  the  subject.  Thus  the  statute  was  made  of  no  effect ;  and  in  the  reign 
of  Queen  Anne  another  act  was  passed  with  the  same  object.  It  was  held  upon  this 
statute,  that  matters  of  form,  or  rather  of  formality,  as  the  formal  conclusions  of 
pleading,  were  not  fit  to  be  raised  upon  general  demurrer,  and  required  to  be  specially 
objected.  And  Hale  said,  "  It  were  well  the  causes  of  demurrer  were  always  assigned 
specially.  The  old  way  was  when  pleadings  were  drawn  at  the  bar,  to  make  the 
exception  immediately,  and  the  other  party  might  mend,  if  he  pleased,  or  might 
demur,  if  he  durst  venture  it.  And  though  now  they  are  but  in  paper,  yet  such  a 
course  should  be  observed,  for  demurrers  were  not  designed  to  catch  men.  The  not 
concluding  to  the  county  seems,  it  was  added,  but  to  be  matter  of  fact,  and  the 
demurrer  should  have  been  quia  non  bene  concludit  (Clere  v.  Bailey,  1  Ventris  Reps., 
240).  The  principle  after  this  statute  was  often  recognised,  that  after  verdict  the 
courts  Bhould  consider  the  substance.  Thus  where  the  plaintiff  showed  that  he  was 
possessed  of  a  house  in  London,  in  which  one  Sebastian  had  a  chamber;  that 
Sebastian  was  indebted  to  him,  and  died  possessed  of  the  chamber,  and  of  sundry 
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bill,  suit,  or  demand;  or  for  want  of  an  original  or  judicial  writ; 
or  by  reason  of  any  imperfect  or  insufficient  return  of  a  sheriff,  or 
other  officer  ;  or  for  want  of  a  warrant  of  attorney  ;  or  by  reason  of 
any  manner  of  default  in  process,  upon  or  after  ad  frier  or  voucher. 
This  act,  however,  is  not  to  extend  to  any  appeal,  indictment,  or 
presentment  of  felony,  or  treason,  or  other  matter,  nor  process 
thereupon,  nor  to  a  suit  upon  a  popular  or  penal  statute. 

This  statute  was  intended  to  take  away  all  trifling  impediments 
to  the  effect  of  a  suit,  after  the  merits  had  been  decided  upon  by 
verdict.  _  The  stat.  27  Elizabeth,  c.  5,  had  the  like  design,  when 
the  merits  had  been  considered  in  another  way — namely,  upon 
demurrer  (a)  ;  it  enacts,  that  after  demurrer  joined  and  entered  in 
any  action  or  suit  in  any  court  of  the  record  within  the  realm,  the 
judges  shall  proceed,  and  give  judgment,  as  the  very  right  of  the 
cause  and  matter  in  law  shall  appear,  without  regarding  any  im- 
perfection, defect,  or  want  of  form,  in  any  writ,  return,  plaint, 
declaration,  or  other  pleading,  process,  or  course  of  proceeding 
whatsoever,  except  those  only  which  the  party  demurring  shall 
specially  and  particularly  set  down  and  express,  together  with  his 
demurrer ;  nor  shall  judgment  be  reversed  by  error  for  any  of  the 
above  causes  not  so  set  down  and  expressed ;  all  which  the  court 
may,  from  time  to  time,  amend.     This  act,  as  well  as  the  former, 

writings,  &c. ,  and  that  the  plaintiff,  for  recovery  of  his  debt,  attached  the  goods  ;  and 
that  the  defendant,  in  consideration  that  the  plaintiff  would  permit  him  to  enter  the 
chamber  and  take  away  a  certain  writing,  promised  to  pay  him  his  debt,  which  being 
denied,  and  found  by  the  jury,  the  defendant  objected  that  there  was  no  considera- 
tion, because,  for  anything  that  appeared,  the  debt  might  be  a  will,  but  the  de- 
fendant not  being  executor  or  administrator,  could  not  be  chargeable ;  and  that  as 
for  the  attachment,  it  must  be  void,  for  there  was  no  one  sued.  But  the  court  said, 
that  the  attachment  was  not  the  "substance  of  the  action,"  and  that  the  considera- 
tion was,  that  the  plaintiff  should  permit  the  defendant  to  enter  the  chamber  and 
take  away  the  writing,  which  was  a  good  consideration  (Pichard  v.  Cotteh,  Yelv.  56). 
By  21  James  I.,  c.  xiii.,  no  judgment  shall  be  stayed  or  reversed  after  verdict,  by 
reason  the  venire  is  sued  out  to  more  or  fewer  places  than  it  ought,  so  as  some  one 
place  be  right  named;  nor  by  16  and  17  James  I.,  chap,  ii.,  c.  viii.,  if  the  cause  were 
tried  by  a  proper  jury  of  the  county  or  place  where  the  action  is  laid.  So  by  4  and  5 
Anne,  c.  xvi.,  it  was  provided  that  a  jury  pannel  need  not  contain  the  name  of  any 
hundredor,  and  that  a  jury  might  come  from  the  body  of  the  county  where  the  venire 
is  laid  (Et  vide,  3  George  II.,  e.  xxv.)  Before  these  acts  the  vill  of  every  material 
fact  was  laid,  that  if  any  issue  arose  thereon  some  hundredor  might  come  thereupon. 
And  if  it  appeared  on  the  record  by  the  pleadings  that  in  a  local  -action  the  venue 
was  in  a  foreign  county,  or,  in  a  transitory  action,  that  it  was  laid  or  tried  in  a  dif- 
ferent county  from  that  in  which  the  matter  in  issue  arose,  there  would  be  ground  o£ 
error  or  mis-trial  (Harding  v.  Sherman,  Cro.  Eliz.,  510).  And  so,  if  the  matter 
arose  in  two  counties,  the  jury  were  not  from  both.  This  would  be  inconvenient, 
though  perhaps  practicable,  so  iong  as  pleading  was  single,  but  when  the  act  of  Anne 
allowed  of  several  pleas,  so  that  there  were  always  several  issues,  it  becam-  imprac- 
ticable, and  the  law  was  altered  accordingly,  so  as  to  allow  of  a  jury  from  the  body 
of  the  county  wherein  the  venue  was  laid. 

(a)  And  this  also,  like  the  previous  statute,  was  rendered  of  no  effect  by  reason  of 
the  narrow  construction  put  upon  it  by  the  judges.  It  is  to  be  observed  that  up  to 
this  time  the  pleadings  had  been  oral,  and  so  as  any  defect  in  form  was  instantly 
amendable  without  any  expense  :  the  exaction  of  the  most  perfect  precision  in  plead- 
ing could  be  of  no  prejudice  to  the  parties.  But  now  pleadings  were  put  into  writ- 
ing and  delivered,  and  the  expense  and  delay  of  demurrers  became  a  very  serious 
obstruction  to  justice  where  the  objections  taken  were  merely  formal. 
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h  not  to  extend  to  criminal  prosecutions,  and  acting  upon  popular 
and  penal  statutes.  After  this  act  there  grew  a  distinction  between 
demurrers,  which  were  some  general,  and  some  special;  and  many 
questions  arose  both  from  this  and  the  former,  what  was  form  and 
what  was  substance.  So  that,  though  particular  cases  were  helped 
by  virtue  of  these  acts,  yet  the  debate  upon  points  of  pleading  was, 
perhaps,  increased  rather  than  diminished;  only  much  of  this 
debate  appeared  in  a  new  shape,  and  the  matter  was  considered 
with  different  view  and  design. 

For  avoiding  the  number  of  small  and  trifling  suits  commenced 
in  the  courts  of  Westminster,  which,  by  the  due  course  of  the  law, 
ought  to  be  determined  in  inferior  courts,  it  was  enacted  by  stat. 
43  Elizabeth,  c.  6,  that  if  any  sheriff,  under-sheriff,  or  other  person 
having  authority,  or  assuming  it,  to  break  writs,  shall  make  a  war- 
rant, as  upon  some  process,  not  having  such  process ;  then,  upon 
complaint  to  the  justices  of  assize,  or  the  judges  of  the  court  whence 
the  process  issued,  not  only  the  person  making  the  warrant,  but 
all  procurers  thereof,  shall  be  sent  for,  by  attachment  or  otherwise, 
and  examined  upon  their  oaths ■  and  if  it  is  proved  by  sufficient 
witnesses,  or  confession,  they  are  to  be  sent  to  the  gaol  of  the 
county,  or  court  where  it  is  examined,  until  they  have  paid  to  the 
party  grieved  £10,  with  costs  and  damages,  to  be  ascertained  by 
the  court  which  heard  the  matter ;  besides  which,  every  offender 
is  to  forfeit  £20  to  the  king.     Another  clause  of  this  act  ordains  (a), 

(a)  This  was  the  first  of  a  series  of  statutable  enactments  designed  to  repress 
trifling-  actions  by  deprivation  of  costs.  The  spirit  of  the  statute  of  Gloucester,  temp. 
Edward  I.,  which  first  gave  the  right  to  costs,  was,  as  the  scope  of  that  statute  plainly 
shows,  that  costs  should  be  recovered  where  the  plaintiff  recovered  something  real 
and  substantial.  But  it  was  discovered  that  actions  were  brought  by  parties,  either 
from  a  spirit  of  litigation,  or  by  the  instigation  of  attorneys,  for  the  sake  of  the 
costs  ;  and  it  was  desired  to  check  this  clasB  of  actions  by  depriving  the  plaintiffis  of 
costs.  The  act,  therefore,  in  the  first  place,  did  not  apply  to  real  actions  at  all,  in 
which  land  was  recovered.  Next,  it  applied  to  all  personal  actions  in  which  less 
than  a  certain  sum  was  recovered  ;  and,  lastly,  it  fixed  that  sum  at  forty  shillings, 
because  that  was  the  limitation  fixed  by  the  statute  of  Gloucester  as  to  suits  fitted 
for  the  superior  courts,  and  upon  which  a  rule  of  practice  grew  up,  that  those  courts 
would  stay  personal  actions  for  less  than  forty  shillings  as  beneath  their  dignity. 
And  that  was  also  the  limitation  of  the  jurisdiction  of  the  county  courts  (as  of  most 
local  courts)  without  a  writ  of  justicies.  The  value  of  money,  indeed,  had  fallen 
enormously  since  the  time  when  that  limitation  of  jurisdiction  was  originally  estab- 
lished, and  forty  shillings  in  the  time  of  Elizabeth  was  ten  times  less  than  it  was  in 
the  time  of  Edward  I.  But  that  only  shows  that  the  legislature  was  not  disposed  to 
place  too  strict  a  limitation  upon  the  power  of  suing  in  the  superior  courts,  and  was 
only  desirous  to  punish  the  most  trivial  class  of  actions.  It  will  be  observed  that  the 
actions  were  only  punished,  not  prosecuted,  and  parties  were  left  at  liberty  to  sue  in 
the  superior  courts  for  such  small  sums  in  cases  they  deemed  to  be  of  such  importance 
that  they  were  willing  to  pay  the  costs  of  suing.  In  later  statutes  on  the  subject, 
however,  special  provision  was  made  for  certain  classes  of  actions,  in  which  it  might 
be  reasonable  to  sue  in  the  superior  courts,  even  for  such  small  sums  ;  as,  for  instance, 
where  the  action  was  to  try  title,  or  the  trespass  was  malicious.  This  statute,  it  is 
to  be  borne  in  mind,  applied  to  all  forms  of  action;  and  though  as  to  actions  of 
tort  it  has  been  superseded,  it  is  still  in  force  as  to  actions  of  debt  or  contract. 
It  is  to  be  observed  that  the  statute  at  the  end  says,  "  less  at  the  discretion  of  the 
courts,"  for  although  the  jury  gave  damages,  it  was  for  the  court  to  award  the  costs, 
for  no  evidence  for  costs  could  properly  be  given  to  the  jury,  forasmuch  as  it  depends 
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that  if  upon  any  personal  action  commenced  in  the  courts  at  West- 
minster, not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands,  nor  for  a  battery,  it  appears 
to  the  judges  of  the  court,  and  shall  be  so  signified  by  the  justices 
before  whom  the  same  is  tried,  that  the  debt  or  damages  shall  not 
amount  to  forty  shillings  or  more,  then  there  shall  not  be  awarded 
more  costs  than  damages,  but  less,  at  the  discretion  of  the  court.1 

on  the  usage  of  the  court  in  which  the  suit  is  (O'Kelly  v.  Salton,  Telv.,  171).  Bu 
under  this  act  the  rule  was  to  allow  no  more  costs  than  damages  (Walker  v.  Robinson, 
1  Wils.,  93,  2  Stra.,  1232).  Other  statutes  carried  out  the  object  of  the  present. 
But  in  8  and  9  William  III.,  c.  xi.,  s.  1,  for  the  preventing  of  wilful  and  malicious 
trespasses,  it  is  enacted,  that  in  all  actions  of  trespass  wherein  at  the  trial  of  the 
cause  it  shall  appear  and  be  certified  by  the  judge  upon  the  back  of  the  record  that 
the  trespass  of  which  any  defendant  shall  be  found  guilty  was  wilful  and  malicious, 
the  plaintiff  shall  recover  his  full  costs,  notwithstanding  the  statute  of  Charles.  Hence 
these  three  statutes,  43  Elizabeth,  22  Charles  II.,  and  8  and  9  William  III.,  c.  xi.,  were 
as  to  actions  of  trespass  in  pari  materia,  until  Lord  Denman's  Act,  3  and  4  Victoria,  c. 
xxiv.,  repealed  the  43  Elizabeth  as  to  actions  of  trespass,  and  the  22  Charles  II.  as  to 
all  personal  actions.  In  further  pursuance  of  the  policy  of  the  wise  and  salu- 
tary measure  to  discourage  actions  for  trivial  causes,  the  statute  of  James  I.,  c.  iii., 
provided :  5.  And  be  it  further  enacted,  that  in  all  actions  of  trespass  quare  clausam 
/regit  hereafter  to  be  brought,  wherein  the  defendant  or  defendants  shall  disclaim 
in  his  or  their  plea  to  make  any  title  or  claim  to  the  land  in  which  the  trespass  is 
supposed  to  have  been  done,  and  the  trespass  be  by  negligence,  or  involuntary,  the 
defendant  or  defendants  shall  be  admitted  to  plead  a  disclaimer,  and  that  the  tres- 
pass was  by  negligence,  or  involuntary,  and  a  tender  or  offer  of  sufficient  amends  for 
such  trespass  before  the  action  brought,  whereupon  or  upon  some  of  them,  the  plain- 
tiff or  plaintiffs  shall  be  enforced  to  join  issue.  And  of  course  if  the  defendant  sus- 
tained the  plea,  that  is,  showed  that  the  amends  were  sufficient,  &c,  the  plaintiff 
would  have  to  pay  all  the  costs  after  the  plea,  that  is,  all  the  costs  of  trial. 

1  Extended  to  counties  palatine  by  11  and  12  William  III.,  ».  9. 


CHAPTEE  XXXIV. 

ELIZABETH. 

Criminal  Law — Offences  against  Religion  and  the  State — Statute  13  Elizabeth, 
of  Treason — Jesuits  and  Seminary  Priests — Sectaries — The  Five-mile  Act 
— Common  Offences — Cutpurses  and  Pickpurses  deprived  of  Clergy — Pur- 
gation of  Clerks  abolished — Housebreakers  deprived  of  Clergy — Offences 
against  the  Coin — Gipsies —  Witchcraft —  Wandering  Mariners  and  Soldiers 
— Perjury — Forgery — Punishment  of  the  Father  of  a  Bastard  Child — Of 
Hue  and  Cry. 

In  reviewing  the  penal  laws  of  this  reign  we  find  the  greater  and 

more  striking  part  of  them  to  be  such  as  were  the  con- 

nmina   aw.    geqUences  0{  ^he  late  change  in  religion  (a).     A  new 

description  of  delinquents  originated  from  thence,  who  occasioned 

(a)  That  is  to  say,  the  queen's  change  of  it,  and  her  attempt  to  impose  it  upon 
her  subjects.  This  naturally  excited  discontent  and  disaffection,  and  then  this 
disaffection  was  made  the  pretext  for  more  severe  penal  laws.  Our  author  ap- 
pears to  have  been  disposed  to  excuse,  and  to  have  considered  the  excuse  sufficient ; 
but  if  it  were  so,  then  persecution  on  account  of  religion  could  always  create 
its  own  excuse.  It  has  been  seen  in  the  former  chapter  that  the  crown  had 
assumed  and  exercised  a  spiritual  supremacy.  The  mere  assumption  and  assertion 
of  the  royal  supremacy  in  the  established  church  would  not  have  excited  discontent. 
The  disaffection  was  occasioned  by  the  attempts  to  exercise  it  over  the  whole  nation. 
In  other  words,  the  queen  claimed,  by  virtue  of  the  supremacy,  to  dictate  to  all  the 
subjects  of  the  realm  what  their  religion  should  be,  and  to  punish  them  by  fine  and 
imprisonment  if  they  did  not  adopt  it,  and  to  punish  them  even  unto  death  if  they 
dared  to  oppose  it.  Such  was  the  scope  of  these  penal  laws  upon  religion.  The 
earlier  measures  of  this  reign,  mentioned  in  the  previous  chapter,  were  directed  to 
the  maintenance  of  the  established  form  of  faith  and  worship  ;  but  the  measures 
noticed  in  this  chapter,  passed  at  a  later  period  of  the  reign,  were  directed  at  the 
faith  and  worship  of  those,  whether  Papists  or  Puritans,  who  would  not  adhere  to  the 
church  established  by  law,  and  would  not  admit  the  right  of  the  crown  to  impose  its 
religion  upon  them.  It  might  be  possible  to  enact  competent  laws  to  enforce  the 
royal  supremacy  over  the  established  church,  and  to  punish  those  who  resisted  it,  or 
asserted  the  papal  supremacy  over  that  church,  and  yet  to  leave  men,  not  members 
of  that  church,  free  to  pursue  their  own  form  of  faith  or  worship.  And  during  the 
earlier  part  of  the  reign,  it  will  be  observed,  the  legislation  on  the  subject  was  re- 
strained within  that  limit.  But  the  spirit  of  the  dynasty  was  one  of  such  relentless 
despotism  that  it  would  not  allow  men  freedom  of  choice  even  in  matters  of  faith 
and  worship :  and  hence  at  last  the  legislation  of  the  reign  gradually,  in  accordance 
with  that  of  Henry  VIII.,  assumed  the  form  of  persecution,  enforced  uniformity  of 
religion  on  the  whole  community,  and  enforced  it  by  penal  laws  against  all  who  varied 
from  it,  whether  Protestants  or  Catholics.  It  is  impossible  not  to  see  here,  as  in  the 
previous  reigns  of  the  dynasty,  that  the  governing  spirit  of  that  persecution  was  not 
so  much  religious  bigotry  as  regal  tyranny.  Men  were  punished  not  for  following  a 
wrong  form  of  religion,  but  for  following  a  form  of  religion  different  from  that  of 
the  sovereign.  Hume  truly  observes  that  the  proceedings  upon  this  subject,  at  this 
period  of  the  reign,  show  the  extent  of  the  royal  power  during  that  age,  and  the 
genius  of  the  government :  Religion  was  a  point,  he  says,  of  which  the  queen  was,  if 
possible,  more  jealous  than  of  matters  of  state.  "  She  pretended  that  in  her  character 
of  supreme  head  of  the  church  she  was  fully  empowered  by  her  prerogative  alone  to 
decide  all  questions  which  might  arise  with  regard  to  doctrine,  discipline,  or  worship, 
and  she  never  would  allow  her  parliaments  to  take  these  points  into  consideration  " 
(Hut.  Eng.,  c.  xl.),  i.e.,  except  to  pass  penal  laws  at  her  bidding  to  enforce  her  will. 
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great  alarm  in  the  government,  and  were  thought  to  demand  the 
severe  restrictions  imposed  by  many  laws,  which,  at  this  time, 

Her  adherents  of  the  new  opinions  had  been  eager  enough  to  acquiesce  in  the  dis- 
truction  of  the  papal  supremacy,  but  had  no  idea  of  substituting  the  royal  supremacy 
in  its  place  ;  but  they  found  it  enforced  with  intolerable  tyranny.  The  queen  rigidly 
insisted  on  the  strictest  logical  development  of  the  doctrine  of  the  royal  supremacy, 
which  vested  it  in  the  sovereign,  not  in  parliament.  She  took  care  to  have  a  law 
for  uniformity  strictly  enacted,  and  she  continued  rigid  in  exacting  an  observance 
of  the  established  laws,  and  in  punishing  all  nonconformity  (Hist.  Eng.,  vol.  v.,  c. 
xl.)  The  zealots,  therefore,  who  harboured  a  great  antipathy  to  the  episcopal  order, 
were  obliged,  in  a  great  measure,  to  conceal  their  sentiments,  and  they  confined  their 
avowed  objections  to  the  surplice;  &c,  kneeling  at  the  sacrament,  &c.  These  contro- 
versies had  already  excited  such  a  ferment  among  the  people  that  in  some  places  they 
refused  to  frequent  the  churches.  And  while  the  sovereign  authority  checked  these 
excesses,  the  flame  was  confined,  not  extinguished  ;  and  burning  fiercer  from  confine- 
ment, it  burst  out  in  the  succeeding  reigns  to  the  destruction  of  the  monarchy  and 
church  (Ibid.)  So  much  for  the  laws  against  the  Puritans.  Still,  more  severe  laws 
were  passed  against  the  Papists.  It  was  declared  treason  to  assert  that  the 
queen  was  a  heretic  or  schismatic.  It  was  also  enacted  that  whoever  should  publish 
bulls  or  rescripts  of  the  "pope,  or  should,  by  means  of  them,  reconcile  any  man 
to  the  Church  of  Eome,  they,  as  well  as  those  so  reconciled,  should  be  guilty  of 
treason  :  that  is,  any  one  becoming  converted  to  Catholicism  should  be  hanged 
and  quartered  with  all  the  horrible  abominable  atrocities  attending  an  execution 
for  treason.  A  similar  law  was  also  enacted  against  Jesuits  and  Popish  priests. 
It  was  ordained  that  those  who  remained  in  the  kingdom,  or  returned  to  it, 
should  be  guilty  of  treason,  and  suffer  the  same  dreadful  and  horrible  penalties. 
"  By  this  law,"  says  the  historian,  "  the  exercise  of  the  Catholic  religion,  which  had 
formerly  been  prohibited  under  lighter  penalties,  was  totally  suppressed.  In  the 
subsequent  part  of  the  reign,  the  law  was  sometimes  executed  by  the  capital  punish- 
ment of  priests  ;  and  though  the  partisans  of  the  queen  asserted  that  they  were 
punished  for  their  treason,  not  their  religion,  the  apology  must  only  be  understood 
in  this  sense,  that  the  law  was  enacted  on  account  of  the  treasonable  views  and 
attempts  of  the  sect,  not  that  every  individual  who  suffered  the  penalty  of  the  law 
was  executed  of  treason.  The  Catholics  might  now,  therefore,  with  justice  complain 
of  a  violent  persecution"  (Hume's  Hist.  Eng.,  vol.  v.,  u.  xli.)  He  adds,  that  in  ten 
years  fifty  priests  were  executed  under  this  law.  At  a  later  period  of  the  reign,  the 
queen  declared  her  purpose  in  summoning  parliament  was  to  have  laws  enacted  for 
the  further  enforcement  of  uniformity  in  religion,  that  is,  to  enforce  conformity  to 
her  religion,  for  she  would  not  allow  parliament  any  voice  in  the  matter  (Ibid., 
c.  xviii.)  Nothing  could  exceed  the  slavish  servility  of  parliament.  The  queen 
having  thus  expressly  pointed  out  what  the  house  should  and  should  not  do,  the 
commons  were  as  obsequious  to  the  one  as  to  the  other  of  her  injunctions.  They 
passed  a  law  against  recusants,  such  as  was  suited  to  the  persecuting  spirit  of  the 
age,  and  the  severe  character  of  the  sovereign — it  was  entitled,  "An  Act  to 
retain  Her  Majesty's  Subjects  in  their  due  obedience,"  implying  that  adherence 
to  the  religion  of  the  state  was  part  of  the  duty  of  the  subject.  It  was  actually 
enacted  that  any  person  who  obstinately  refused  during  a  month  to  attend  public 
worship,  should  be  committed  to  prison,  and  that  upon  a  renewed  offence  he 
should  suffer  death  as  a  felon !  This  law  bore  equally  hard  upon  the  ProtestantB 
and  upon  the  Catholics,  and  had  it  not  been  imposed  by  the  queen's  authority, 
was  certainly,  in  that  respect,  much  contrary  to  the  private  sentiments  of  the 
majority  in  the  house  (Hume's  Hist.  Eng.,  vol.  v.,  c.  xliii.)  The  queen  was  abso- 
lute in  matters  of  religion,  as  in  all  matters  of  state.  The  parliament  pretended 
to  enact  laws,  but  the  queen  prohibited  them  from  meddling  with  state  matters,  or 
ecclesiastical  causes,  and  sent  members  to  prison  who  transgressed  her  imperial 
edicts  in  these  respects.  And  in  reality  the  crown  possessed  full  legislative  power 
by  means  of  proclamations,  which  might  affect  any  matter,  even  of  the  greatest 
importance,  and  which  the  Star-chamber  took  care  to  see  more  rigorously  executed 
than  the  laws  themselves.  The  queen's  prohibition  of  the  prophesyings  or  assemblies, 
instituted  for  fanatical  prayers  and  conferences,  shows  the  unlimited  extent  of  the 
royal  prerogative.  No  number  of  persons  could  meet  together  in  order  to  read  the 
Scriptures  and  confer  about  religion,  though  in  ever  so  orthodox  a  manner,  without 
her  permission  (Hume's  Hist.  Eng.,  vol.  vi.,  App.  iii.)    Nothing  could  more  strongly 
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appear  oppressive  and  sanguinary.  However,  the  temper  and 
designs  of  these  nonconformists  were  such  that  not  only  religion, 

show  how  absolute,  how  entirely  arbitrary,  was  the  power  of  the  crown  even  in 
matters  of  religion,  and  that  all  the  measures  on  the  subject  were  the  result  of  the 
royal  authority,  and  reflected  only  the  royal  will.  They  were  sanctioned  by  statutes, 
but  the  statubes  were  dictated  by  the  crown,  and  were  but  the  registered  edicts  of  a 
tyrant.  That  the  spirit  of  persecution  under  Elizabeth,  as  under  Henry,  was  born, 
not  of  sincere  religious  bigotry,  but  of  the  love  of  tyranny,  was  shown  in  the  one 
reign  as  in  the  other  by  this,  that  it  was  displayed  against  the  members  of  any 
religious  body  who  did  not  conform  to  the  religion  of  the  crown.  In  the  reign  of 
Elizabeth,  as  in  that  of  Henry,  the  Puritans  were  persecuted  as  well  as  the  Papists, 
and  the  engine  used  for  their  persecution  was  the  Star-chamber,  so  firmly  established 
under  Henry  VII.  The  publications  which  issued  from  the  Puritans  were  forbidden 
by  decrees  of  the  court  of  Star-chamber.  Proclamations  were  issued  against  the 
printers,  and  even  readers  of  books,  unlicensed  by  the  ordinary.  After  several 
deprivations  and  depositions  by  the  commissioners  who  executed  the  queen's 
authority  as  ruler  of  the  church,  assemblies  of  Puritans  were  dispersed,  and  those 
persons  arrested  and  charged  with  absence  from  the  parish  church  and  having  used 
a  form  of  worship  different  from  that  enjoined  by  lawful  authority.  Several  of  them 
who  refused  to  submit  were  imprisoned,  but  soon  released  ;  thus  began  in  England 
the  persecution  of  Protestants  by  their  fellow-dissenters  from  the  Church  of  Rome 
{Ibid.)  The  principle  of  intolerance  was  affirmed  by  deeds  as  well  as  by  words.  The 
minor  machinery  of  persecution  was  put  together  and  set  up,  and  brought  into 
activity  (Ibid.)  And  all  this,  entirely  to  enforce  the  royal  will,  and  produce  a 
uniformity  which  could  only  result  from  tyranny.  Persecution  went  on  equally 
against  Papist  and  Puritan ;  and  this  shows  not  only  that  it  did  not  arise  either 
from  honest  religious  bigotry,  nor  from  any  notion  of  necessity.  An  act  was  passed 
subjecting  all  clergymen  to  deprivation  unless  they  subscribed  all  the  articles  imposed 
by  parliament,'  i.e.,  really  by  the  crown  ;  and  Puritan  congregations  continued  to  be 
dispersed  and  their  members  apprehended,  on  the  ground  that  they  were  unlawful 
assemblies  (13  Eliz.,  c.  xii.)  And  at  the  same  time,  it  was  made  high  treason  to 
obtain  or  receive  from  Rome  any  bull  or  writing  whatsoever — a  persecuting  enact- 
ment, which  reduced  Catholics  to  the  alternative  of  exposing  themselves  to  death  or 
foregoing  many  of  those  relations  of  life  which  were,  in  their  opinion,  only  legitimated 
by  the  intervention  of  papal  authority  (Mack.  Hist.  Mng.,  vol.  iii.,  c.  vi.).  The  histo- 
rian, as  already  observed,  does  not  mention  the  many  executions,  especially  of  priests, 
which  took  place  under  these  laws  against  the  Catholics,  merely  for  maintaining  the 
spiritual  supremacy  of  the  see  of  Rome ;  but  the  deficiency  is  supplied  by  Lingard, 
who  shows  that  the  indictments  in  some  cases  remain,  and  leave  no  doubt  that  the 
victims  suffered  merely  for  the  denial  of  the  royal  supremacy  in  spiritual  things 
(Idngard's  Hist.  ling.).  And  as  men  were  hanged  under  Elizabeth  for  denial  of 
the  royal  supremacy,  so  they  were  burnt  for  denying  the  tenets  of  the  royal  religion. 
Speaking  of  the  act  of  the  13  Elizabeth,  Mackintosh  says,  "  The  compass  and 
cruelty  of  this  law  may  be  judged  from  the  provision  that  to  call  the  queen  heretic 
or  schismatic  should  be  held  and  punished  as  treason.  The  first  victim  to  the  law 
— a  priest — was  executed.  His  offence  was  religious,  not  political.  A  gentleman, 
guilty  of  harbouring  him,  was  sentenced  to  perpetual  imprisonment  (Ibid.,  c.  5). 
Campion,  for  a  work  in  support  of  the  papal  supremacy,  i.e.,  its  spiritual  supremacy, 
was  tortured  by  the  rack,  and  then,  with  three  priests,  was  executed  (Ibid. )  Several 
other  victims  of  the  same  class,  discovered  lurking  or  disguised  through  the  country, 
were  executed,  and  at  one  time  as  many  as  seventy  Roman  Catholic  priests  were 
under  sentence  of  death,  or  awaiting  it  (Camden).  The  persecution  of  the  Puritans 
did  not  proceed  to  such  an  extent.  The  blood  of  sectaries  (says  Mackintosh)  was 
shed ;  but  the  victims  were  merely  unrecognised  fanatics,  not  members  of  the  great 
Puritan  community.  The  Puritans  were  too  highly  patronised,  powerful,  and  inde- 
pendent to  be  proscribed,  tortured,  and  hanged  like  the  Roman  Catholics  (Mack.  Hist. 
Mng.,  vol.  iii.,  c.  v.),  but  the  more  obscure  sectaries  suffered  death  in  her  reign.  The 
Star-chamber  and  high  commission,  though  arbitrary  jurisdictions,  had  still  some 
pretence  of  a  trial ;  but  there  was  a  very  grievous  punishment  generally  inflicted  in 
that  age,  without  any  other  authority  than  the  warrant  of  a  secretary  of  state  or  the 
privy  council,  and  that  was  imprisonment  in  auy  jail,  and  during  any  time  that  the 
ministers  should  think  proper.  In  suspicious  times  all  the  jails  were  full  of  prisoners 
of  state,  and  these  unhappy  victims  of  public  jealousy  were  sometimes  thrown  into 
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but  the  safety  of  the  state  was  interested  in  the  suppression  of  them : 
upon  that  idea  we  may  account  for  the  apparent  want  of  modera- 

dungeons  and  loaded  with  irons,  and  treated  in  the  most  cruel  manner,  without 
their  being  able  to  obtain  any  remedy  from  law.  This  practice  was  an  indirect  way 
of  employing  torture.  But  the  rack  itself,  though  not  admitted  in  the  ordinary 
execution  of  justice,  was  frequently  used  upon  any  suspicion  by  authority  of  a  war- 
rant from  a  secretary  of  state  or  the  privy  council  (Hume's  Hist.  Eng.,  vol.  v.,  App.  iii.) 
It  was  very  usual  in  Queen  Elizabeth's  reign,  and  probably  in  all  the  preceding  reigns, 
for  noblemen  or  privy  councillors  to  commit  to  prison  any  one  who  had  happened  to 
displease  them  by  suing  for  his  just  debts,  and  the  unhappy  person,  though  he 
gained  his  cause  in  the  courts  of  justice,  was  commonly  obliged  to  relinquish  his 
property  in  order  to  obtain  his  liberty.  Some,  likewise,  who  had  been  delivered  from 
prison  by  the  judges,  were  again  committed  to  custody  in  secret  places,  without  any 
possibility  of  obtaining  relief,  and  even  the  officers  and  sergeants  of  the  courts  of  law 
were  punished  for  executing  the  writs  in  favour  of  these  persons.  Nay,  it  was  usual 
to  send  the  people  by  pursuivants,  a  kind  of  harpies  who  then  attended  the  orders 
of  the  privy  council  and  high  commission,  and  they  were  brought  up  to  London,  and 
constrained  by  imprisonment  not  only  to  withdraw  theirlawful  suits,  but  also  to  pay  the 
pursuivants  great  sums  of  money.  The  judges  in  the  34th  of  the  queen  complained 
to  her  majesty  of  the  frequency  of  this  practice.  But  even  these  very  judges  who  thus 
protected  the  people  against  the  tyranny  of  the  great,  expressly  allow  that  a  person 
committed  by  special  command  of  the  queen  was  not  bailable  (Hume,  vol.  v.,  App.  iii.) 
It  was  considered  clear  law,  not  only  before  but  after  the  Revolution,  that  the  privy 
council  could  commit  for  treason  or  sedition,  or  offences  against  the  state  (1  Ander- 
son, 297) ;  and  it  was  judicially  held  that  persons  so  committed,  even  by  one  of  the 
privy  council,  ought  not  to  be  discharged  ;  which  Holt  said  was  good  law,  and  was 
resolved  at  a  meeting  of  the  judges  for  asserting  the  liberty  of  the  subject  (1  Lord 
Raym.  Reps.,  65).  There  was,  indeed,  this  distinction,  that  if  a  man  were  com- 
mitted by  one  of  the  privy  council,  the  cause  of  the  commitment  ought  to  be 
specified,  but  that  if  by  the  whole  council  it  was  not  necessary  (1  Leon,  71),  which, 
however,  was  altered  by  the  habeas  corpus  act.  Prom  this  arose  the  practice  of  secre- 
taries of  state  to  commit  for  treason  or  sedition,  which  Holt,  C.J.,  said  was  looked 
upon  to  be  so  clear  law  that  it  was  never  drawn  in  question  in  his  memory  but  once 
at  the  bar  (Rex  v.  Kendal,  1  Lord  Raym.  Reps.,  65).  And  then  another  judge  said 
that  commitments  by  secretaries  of  state  had  been  made  more  than  a  hundred  years 
(Helyard's  Case,  2  Leon,  75).  The  penal  laws  against  Roman  Catholics'were  at  the 
same  time  sharpened  and  multiplied  by  fresh  enactments,  and  by  the  employment 
of  spies  and  informers — those  worst  instruments  used  in  the  worst  days  of  Rome — 
as  to  render  it  impossible  for  Catholics  to  live  under  them  in  safety.  False  denun- 
ciations and  forged  examinations  subjected  the  most  conspicuous  to  examinations 
before  the  privy  council,  deprivations  of  right,  or  committal  to  the  Tower  (Ling.) 
A  single  instance  may  suffice  as  an  illustration.  The  conviction  of  Throgmorton 
upon  confessions  obtained  from  him  by  deceitful  promises  and  the  fear  of  torture, 
shows  that  in  England,  at  this  time,  life  was  as  insecure  as  under  the  most  implicit 
and  barbarous  despotism  of  the  east  or  west  (Ibid.)  Such  was  the  state  to  which 
England  was  reduced  under  the  Tudors,  such  the  result  of  a  century  of  royal 
tyranny  under  this  oppressive  dynasty.  The  same  spirit  of  tyranny  will  be  found 
to  pervade  the  reigns  of  every  sovereign  of  the  race,  and  the  foundations  of  it  will 
be  seen  to  have  been  raised  in  the  present  reign.  The  true  scope  of  these  penal 
statutes  of  Elizabeth  is  not  only  of  great  historical  interest,  but  has  a  close  connexion 
with  the  subject  of  the  true  scope  of  the  statutes  as  to  the  supremacy,  a  ques- 
tion of  great  interest  in  our  own  time.  The  apology  made  for  the  penal  acts  of 
Elizabeth  was  first  made  for  her  by  Walsingham,  in  a  letter  to  be  found  in  Burnet, 
vol.  ii.,  p.  653.  "  Her  majesty,  at  her  coming  to  the  throne,  though  she  suffered  but 
the  exercise  of  one  religion,  yet  her  proceedings  towards  the  Papists  were  with  great 
lenity ;  and  therefore  she  revived  not  the  laws  of  the  28  and  35  of  Henry  VIII., 
whereby  the  oath  of  supremacy  might  have  been  offered  to  every  subject,  and  tem- 
pered her  law  so  as  it  restrained  every  manifest  disobedience  in  impugning  and 
impeaching  her  supreme  power,  maintaining  and  extolling  a  foreign  jurisdiction  " 
(i.e.,  the  papal  spiritual  jurisdiction,  in  place  of  which  it  is  plain  she  deemed  her  own 
to  be  substituted)  ;  "  and  as  for  the  oath,  the  hardness  of  the  name  of  supreme  head 
was  removed,  and  the  penalty  of  the  refusal  thereof  turned  only  to  disablement  to 
take  any  promotion  or  exercise  any  charge.    But  afterwards,  when  Pius  Quintus 
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tion  in  some  of  these  statutes.     The  subject  of  the  queen's  dignity 

and  authority  went  hand  in  hand  with  that  of  religion ;  and  so 

excommunicated  the  queen,  and  the  bull  of  excommunication  was  published  in 
London"  (which,  be  it  observed,  was  in  1570),  "whereby  her  majesty  was  in  a  sort 
proscribed,  and  that  thereupon,  as  upon  a  principal  motive  or  preparative,  followed 
the  rebellion  in  the  North"  (which,  be  it  noted,  was  in  1569,  the  year  before  the 
bull,  and  the  cruel  suppression  of  it  was  one  of  the  grounds  of  the  bull),  "  yet  because 
the  ill  humours  of  the  realm  were  by  that  rebellion  partly  purged  "  (by  the  slaughter, 
as  Hume  says,  of  about  800),  "  she  contented  herself  to  make  a  law  against  the 
special  case  of  bringing  in  papal  bulls,"  &c,  that  is,  the  act  13  Elizabeth,  cap.  ii.  ; 
"  whereupon  was  added  a  prohibition  upon  pain,  not  of  treason,  but  of  an  inferior 
degree  of  punishment  against  the  bringing  in  of  the  Agnus  Dei,  &c.  In  all  other 
respects  her  majesty  continued  her  former  lenity ;  but  when,  about  the  20th  year 
of  her  reign,  she  discovered  in  the  king  of  Spain  an  intention  to  invade  her 
dominions,  and  that  a  principal  part  of  the  plot  was  to  prepare  a  party  within  the 
realm  that  might  adhere  to  the  foreigner,  and  that  the  seminaries  began  to  blossom  and 
to  send  forth  daily  priests  and  professed  men,  who  should,  by  vow  taken  at  shrift, 
reconcile  her  subjects  from  their  obedience — yea,  and  tried  many  of  them  to  attempt 
against  her  majesty's  sacred  person — then  were  these  new  laws  made  for  the  punish- 
ment of  such  as  should  submit  themselves  to  such  reconcilement,  or  renunciation  of 
obedience."  As  to  which,  it  is  to  be  observed  in  passing,  that,  as  Walsingham  was 
very  well  aware,  no  new  laws  were  necessary  to  make  it  treason  to  attempt  or  con- 
cert anything  against  the  life  or  even  the  crown  of  the  sovereign  ;  and,  being  quite 
aware  of  this,  he  proceeds  artfully  to  suggest  some  apology  for  the  new  laws  against 
the  Roman  Catholic  religion,  and  he  resorts  to  the  old  and  crafty  plea  of  tyranny — 
expediency.  "  And  because  it  was  treason  carried  in  the  clouds,  and  in  wonderful 
secrecy,  and  came  seldom  to  light,  and  that  there  was  no  presuspicion  thereof  so 
great  as  the  recusancy  to  come  to  divine  service,  because  it  was  set  down  by  their 
services  that  to  come  to  church  before  recantment  was  schism,  but  after  recantment 
was  heretical  and  damnable,  therefore  there  were  added  laws  containing  punishments 
pecuniary,  i.e.,  such  as  might  not  enforce  consciences,  but  to  enfeeble  and  impoverish 
the  means  of  those  upon  whom  it  resteth  indifferent  and  ambiguous  whether  they 
were  reconciled  or  not ;  and  when,  notwithstanding  all  these  provisions,  the  poison 
was  dispersed  so^secretly  as  that  there  were  no  means  to  stay  it  but  by  restraining 
those  that  brought  it  in,  then,  lastly,  there  was  added  a  law  whereby  those  seditious 
priests  of  new  creation  were  exiled,  and  those  that  were  within  the  land  shipped 
over,  and  so  commanded  to  keep  hence  upon  pain  of  treason"  (Burnet's  Hist.  Reform,., 
vol.  ii.,  p.  53).  It  would  be  of  little  consequence  here  to  expose  the  flagrant  falsities 
of  this  crafty  apology  for  cruelty  and  tyranny  (which  is,  indeed,  as  such  pleas  must 
necessarily  be,  a  tissue  of  falsehoods),  or  that  the  obvious  motive  and  design  of 
these  misrepresentations  was  to  obscure  and  disguise  the  real  truth  that  these  new 
penal  laws  were  laws  against  religion,  and  directed  against  the  maintenance  of  the 
spiritual  supremacy  of  the  pope,  on  account  of  its  opposition .  to  the  supremacy 
claimed  by  the  crown  ;  so  that  the  scope  of  the  statutes  clearly  establishes  that  the 
royal  supremacy  was  in  its  nature,  like  the  papal,  spiritual.  If,  indeed,  the  penal 
laws  had  begun  after  the  papal  bull  of  excommunication  and  deposition,  there 
might  have  been  some  excuse,  though  still  no  sufficient  reason,  for  a  penal  law 
against  those  as  published  any  Buch  bull,  though  for  such  law  there  would  probably 
be  no  necessity,  as  the  publication  of  such  a  document  would  probably  have  been 
held  an  overt  act  of  high  treason,  at  all  events,  if  it  could  be  connected  with  any 
rebellion  subsequent.  And  hence  the  anxiety  of  Walsingham,  as  the  apologist  of 
Elizabeth,  to  make  out,  not  only  that  the  first  of  the  new  penal  laws  was  after  the 
papal  bull,  but  that  the  bull  was  before  the  rebellion  Yet  the  notorious  facts  of 
history  are,  on  the  contrary,  that  the  rebellion  was  in  1569,  and  the  bull  in  1570; 
that  the  rebellion  was  caused  by  the  tyrannical  assertion  of  the  royal  supremacy, 
and  the  consequent  suppression  of  the  ancient  religion,  and  that  the  bull  recites  these 
as  the  cause  and  ground  of  deposition.  Hume  says,  speaking  of  the  rebellion  in  the 
North  in  1569,  "  no  less  than.800  persons  are  said,  on  the  whole,  to  have  suffered  by  the 
hands  of  the  executioner"  (e.  xl.) ;  and  Lingard  states :  "  the  survivors  were  par- 
doned on  condition  that  they  should  take,  not  only  the  oath  of  allegiance,  but  also  that 
of  supremacy  (Hist.  Eng.).  And  Mr  Soames  quotes  from  Camden  to  the  like  effect. 
Now,  the  bill  was  in  1570,  and  it  was  published  in  that  year,  and  it  recited  as  its 
grounds  :  first,  that  the  pope  was  supreme  governor  of  the  Catholic  Church,  "regnans 
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much  was  the  protection  of  the  one  considered  as  conducive  to  the 
safety  of  the  other,  that  a  statute,1  which  contains  penalties  against 

in  excelsis,  unam  sanctam  catholicam  et  apostoliam  ecclesiam  .  .  .  uni  soli  in  ten-is, 
apostolorum  prineipi  Petro  Petrique  successori  Romano  pontifici  in  potestatis 
plenitudine  tradidit  gubernandam  ;"  and  next,  that  Elizabeth  was  not  lawful  queen, 
"  inter  eeteros  flagitiornm  serva  Elizabeth  prsetensa  Anglise  regina,"  &e. ;  thirdly, 
that  she  assumed  the  headship  of  the  church  in  England,  and  a  spiritual  supremacy, 
(which  is  clear  from  the  statutes,  although  the  word  was  altered),  "  Hsee  eadem,  regno 
occupato,  supremi  ecclesise  capitis  locum  in  omni  Anglia  ejusque  proecipuam  auc- 
toritatem  atque  jurisdictionem  monstruose  sibi  usurpans  regnum  ipsum  jam  turn 
ad  fidem  catholicam  et  bonam  frugem  reductum  rursus  in  miserum  exitum  revo 
cavit ;"  and  lastly,  that  she  persecuted  and  oppressed  the  profession  of  the  Catholic 
religion,  and  compelled  them  to  acknowledge  her  spiritual  supremacy,  "  Catholicse 
fidei  cultores  oppressit,  episcopos  et  alios  sacerdotes,  catholicos,  suis  ecclesiis  ejicere 
deque  ecclesia  causis  decernere  ausa,  prselatis,  clero  et  populo,  ne  Eomanam  eccle- 
siam agnoscerent,  interdixit,  plerosque  in  nefarias  leges  suas  venire,  et  Romani 
pontifici  auctoritatem  atque  obedientiam  abjurare,  seque  solam  in  temporalibus  et 
spiritualibus  dominam  agnoscere  jurejurando  exegit,  poenas  et  supplicia  in  eos 
qui  dicto  non  essent  audientes  imposuit,  easdem  ab  iis  qui  in  unitate  fidei  et  pros- 
dicta  obedientia  perseverarunt  exegit,  catholicos  antistes  et  eccleBiarum  rectores 
in  vineula  conjecit,  ubi  multi  diuturno  languore  et  tristitia  confecti  extremum 
vitas  diem  misere  finiverunt."  To  which  the  pontiff  adds,  "  Quae  omnia  cum 
apud  omnes  nationes  perspicua  et  notoria  sint,"  which  it  would  have  been  absurd 
to  say  if  the  facts  were  not  so,  and  known  not  to  be  so.  It  is  abundantly  obvious, 
at  all  events,  that  the  pope  and  the  Roman  Catholics  (whose  lives  depended  upon 
the  question)  understood  the  queen  to  be  assuming  and  asserting  a  spiritual  supremacy; 
and  though  "Walsingham  represents  that  the  parties  executed  were  offered  their  lives 
if  they  would  acknowledge  the  sovereignty  and  title  of  Elizabeth,  and  promise  to 
defend  her  against  invasion,  the  authorities  cited  by  Lingard  show,  on  the  contrary, 
that  the  only  condition  offered  them  was  an  acknowledgment  of  the  spiritual 
supremacy  of  the  crown.  And  though  he  artfully  represents  the  persecutions  as 
having  commenced  after  the  bull,  and  even  then  not  to  have  been  severe  until  after 
the  rumours  of  invasion,  ten  years  later,  the  contrary  not  only  appears  from  the  bull 
itself  but  the  facts  of  contemporary  history.  Upon  the  enactment  of  the  5  Elizabeth, 
c.  i.,  Archbishop  Parker  issued  instructions  to  his  suffragan  bishops  as  to  wilful 
recusants,  and  directing  the  oath  to  be  tendered ;  and  in  that  he  calls  them  gover- 
nors of  the  church  under  the  queen  (Corres.  Park.  Soc,  174).  In  1564,  six  years 
before  the  bull,  there  was  a  letter  from  the  vice-chancellor  of  Cambridge  to  the  arch- 
bishop, Bhowing  how  minutely  Roman  Catholics  were  sought  after  at  that  time.  And 
in  the  articles  drawn  for  Grindal's  first  metropolitian  visitation,  the  most  vexatious 
inquisitions  were  made  into  the  practice  of  the  Roman  Catholic  religion : 
"  Whether  there  be  any  person  that  resorteth  to  any  popish  priest  for  shrift  or  con- 
fession ?  and  whether  there  be  any  that  refuse  to  come  to  church,  &c.  ?  whether  there 
be  any  persons  that  keep  any  English  books  set  forth  of  late,  either  against  the 
queen's  supremacy  in  matters  ecclesiastical  or  against  the  true  religion  and  catholic 
doctrine,  as  received  and  established  by  common  authority  within  the  realm  ? 
whether  there  be  any  that  use  to  pray  on  beads,  or  any  superstitious  popish  primer 
or  other  like  book  ? "  (Remains  Park.  Soc,  118).  So  that  the  English  Catholics  could 
not  even  pray  out  of  Catholic  books,  nor  defend  their  doctrine  of  the  sacrament, 
nor  go  to  confession,  nor  practise  their  religion  in  any  way,  without  being  subjected 
to  persecution,  and  it  was  by  this  system  of  persecution  the  North  was  goaded  into 
rebellion.  Then  came  the  cruel  slaughters  by  which  it  was  suppressed  in  1569,  and 
then  the  bull  in  1570.  As  the  bull  was  undoubtedly  directed  against  the  sovereignty 
of  Elizabeth,  penal  laws  against  the  publication  of  it  could  hardly  have  been  deemed 
religious  persecution,  and  hence  Walsingham  sought  to  make  out  that  it  was  so ;  but, 
on  the  contrary,  only  one  man,  Felton,  was  executed  on  that  account,  and  the  act 
was  against  any  papal  bulls.  And  during  the  subsequent  years,  large  numbers  of 
priests  and  others  were  executed  for  denial  of  the  royal  supremacy,  that  is,  the 
supremacy  as  described  by  the  archbishop  and  understood  by  the  pope  as  a  supremacy 
in  matters  spiritual.  In  1577,  Cuthbert  Mayne,  for  instance,  was  executed  under 
the  act  of  1571,  for  bringing  in  bulls  or  Agnus  Deis  and  reconciling  to  Rome,  i.e., 

1  35  Elis-.,  u.  1. 
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persons  not  attending  divine  service,  is  intituled  an  "Act  to  retain 
the  Queen's  Majesty's  Subjects  in  their  due  obedience."  It  seems 
then  the  most  natural  method  of  illustrating  this  part  of  our  criminal 
law  to  take  together  the  statutes  relating  to  the  royal  state,  and  to 
religion  ;  and  so  trace  the  progress  of  these  alterations  in  the  order 
in  which  they  happened. 

By  stat.  1  Elizabeth,  c.  1,  any  persons  defending  the  power  or 
Offences  against  jurisdiction,  spiritual  or  ecclesiastical,  of  any  foreign 
religion  and  the  prince,  prelate,  person,  state,  or  potentate,  within 
state.  tj1jg  reaimj  w}10  do  advisedly  anything  for  the  main- 

tenance or  defence  of  it,  they,  their  aiders  and  abettors,  shall  forfeit 
all  their  goods  and  chattels,  real  and  personal ;  and  if  such  offender 
has  not  goods  and  chattels  to  the  value  of  £20,  he  is  to  be  im- 
prisoned for  a  year,  and  all  his  ecclesiastical  preferments  are  to  be 
utterly  void.  For  the  second  offence,  it  is  made  a  prasmunire,  and 
the  third,  high  treason.  Prosecutions,  if  for  words  only,  to  be 
within  half  a  year.1  And  stat.  1  and  2  Philip  and  Mary,  c.  8,  sec. 
40,  is  confirmed  as  to  all  cases  thereby  made  praemunire.2     It  is 

bulls  having  nothing  to  do  with  the  queen's  title,  and  only  spiritual  in  their  scope, 
and  having  reference  to  religious  matters.  So  as  we  find  in  Stowe,  in  1578,  Nelson 
was  executed  for  denying  the  queen's  supremacy  and  such  other  traitorous  words  ; 
and  Sherwood  was  executed  for  the  like  treason  with  that  of  Nelson,  i.e.,  denying  the 
supremacy.  So  in  1581,  Hance,  a  priest,  was  tried  at  the  Old  Bailey,  where  he 
affirmed  that  he  was  subject  to  the  pope  in  ecclesiastical  causes,  and  that  the  pope 
had  still  the  same  authority  in  England  which  he  had  a  hundred  years  past,  with 
other  traitorous  speeches,  and  he  also  was  executed  (Soames'  Ep.  Hist.,  257) ;  that 
is  to  say,  for  such  speeches  as  the  above,  asserting  the  spiritual  supremacy  of  the 
pope,  for  he  asserted  it  only  as  it  had  been  exercised  in  England  a  hundred  years 
ago  ;  and  for  ages  before  the  Reformation  the  pope  not  only  had  exercised  no  kind 
of  temporal  jurisdiction  (if  indeed  he  ever  had),  but  had  been  greatly  limited,  even 
in  the  exercise  of  his  spiritual  jurisdiction.  And  this  was  called  traitorous.  And 
in  1582,  no  less  than  eleven  were  executed  for  the  same  cause  ;  and  so  in  every  year 
of  Elizabeth's  reign,  in  some  as  many  as  ten  or  more,  in  one  as  many  as  thirty - 
six.  The  details  may  be  found  in  Stowe  and  Camden.  Hume,  under  the  date 
1584,  admits  fifty  priests  to  have  been  executed  and  fifty-three  to  have  been  deported 
from  the  realm.  And  Mr  Soames,  in  his  "Elizabethan  Religious  History," 
gives  the  details  of  these  executions,  and  avows  that  they  were  for  religion,  because 
the  Catholic  religion  acknowledged  the  papal  supremacy.  This  was  made  treason 
by  the  statutes,  and  hence  this  writer  (who  has  fully  imbibed  their  spirit)  says — 
"  By  sheltering  men  refusing  to  abjure  treason  "  (i.e.,  the  treason  of  the  papal 
supremacy  in  spirituals),  "  because  they  now  spoke  openly  of  little  or  nothing  but 
religion,"  Elizabeth  would  have  exemplified  Esop's  dolt  cherishing  a  paralysed  viper 
(E.  R.  H.,  341).  So  that  here  we  have  an  author  in  our  own  time  avowing  and 
approving  of  the  execution  of  men  entirely  on  account  of  their  religion,  because 
that  religion  involved  a  denial  of  the  spiritual  supremacy  of  the  crown.  And  a  more 
illustrious  author,  a  statesman  of  great  distinction  in  our  own  time — Lord  Russell — 
has  not  shrunk  from  vindicating  these  atrocious  laws,  and  did  not  hesitate  to  write, 
that  whether  or  not  they  were  wise,  he  had  no  doubt  that  they  were  just  (Const. 
Hist.  Eng.).  The  revival  and  the  vindication  of  these  atrocious  doctrines  gives 
the  subject  an  interest  and  importance  it  would  not  otherwise  have,  and  it  is 
essential  in  order  to  understand  the  subject,  to  keep  clearly  in  mind,  that  these 
penal  laws,  in  one  form  or  another,  were  all  directed  against  the  assertion  of  the 
papal  supremacy  or  the  denial  of  the  royal  supremacy ;  that  the  latter  was  substituted 
for  and  in  place  of  the  former,  and  that  as  the  former  was  purely  spiritual,  so  the 
latter  was  asserted  as  a  spiritual  supremacy,  that  the  denial  of  it  was  made  treason ; 
and  that  the  bringing  in  of  books  upholding  of  or  doing  any  acts  in  acknowledgment 
1  Sect.  31.  2  Sect.  32. 
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moreover  ordained  that  no  person  shall  be  indicted  or  arraigned  for 
any  offence  under  that  act,  unless  there  are  two  sufficient  witnesses,  or 
more,  to  testify  and  declare  the  said  offences,1  a  provision  which  we 
more  than  once  find  annexed  to  penal  statutes  in  this  reign.  These 
are  the  penalties  inflicted  by  this  famous  act,  in  addition  to  what 
we  had  before  noticed  concerning  the  oath  of  supremacy. 

The  next  is  the  act  of  uniformity,  which  stands  also  next  in  the 
statute  book  ;  this  comprises  the  same  forfeitures  and  regulations 
as  were  before  enacted  in  the  two  acts  of  uniformity 2  in  the  reign 
of  Edward  VI. ,  respecting  the  use  of  the  Common  Prayer,  the 
speaking  in  derogation  of  it,  and  not  resorting  to  church.  The 
Common  Prayer  had  undergone  some  few  alterations ;  therefore  it 
was  necessary  to  re-enact  this  amended  work,  with  all  the  protec- 
tions and  security  which  the  former  enjoyed.  This  was  done  in 
the  very  words  of  the  two  former  acts,  with  the  single  alteration  of 
the  penalties  and  forfeitures  being  increased,  sometimes  more  than 
double.     Parsons  and  vicars,  or  ministers  not  using,  or  speaking 

of  it,  as  taking  holy  ordere  from  Kome,  were  made  capital ;  and  that  these  were  the 
penal  laws  in  force  in  this  reign,  more  or  less  from  the  beginning,  but  especially 
after  the  13th  Elizabeth  1572,  and  from  that  time  to  the  23d  Elizabeth  1591,  when  it  is 
admitted  that  these  cruel  laws  attained  their  full  severity    It  is  a  fact  which  is  little 
known,  having  been  studiously  concealed  by  most  authors,  though  the  superior 
candour  of  Sir  James  Mackintosh  led  him  to  disclose  that  persons  were  burnt  for 
heresy  under  Elizabeth.     In  the  year  1575,  towards  the  latter  part  of  her  reign,  a 
number  of  anabaptists  were  seized  and  committed  to  prison  ;    a  commission  was 
issued  to  the  bishop  of  London  to  proceed  judicially  if  the  case  so  required.     Some 
of  them  recanted  and  were  released,  after  bearing  lighted  faggots  in  their  hands. 
Twelve  were  committed,  of  whom  ten  were  condemned  to  be,  and  actually  were, 
burnt  alive  (Stowe,  630;  Heylin,  105 ;  Mack.  Hist.  Eng.,  vol.  iii.).     Many  more,  no 
doubt,  would  have  been  so  executed  had  it  not  been  for  the  energetic  remonstrances 
of  the  Puritans,  whose  power  was  then  too  great  to  be  well  safely  defied  altogether, 
although  it  was  still  too  weak  to  protect  them  entirely  from  the  persecutions  which, 
when  the  occasion  offered,  they  inflicted  with  equal  cruelty  upon  others.     The  truth 
is,  that  in  that  age  men  of  all  religious  bodies  persecuted  when  they  could  :  and  the 
government  at  this  time  pursued  that  policy  of  persecution  upon  principle.     Mr 
Jardine,  in  his  criminal  trials,  has  a  striking  summary  of  the  persecuting  laws 
which  in  this  reign  were  in  force,  and  were  constantly  enforced  against  the  Roman 
Catholic  religion.     They  were  directed,  moreover,  to  impose  the  royal  supremaey 
not  merely  on  ministers  of  the  Church  of  England,  but  on  all  men,  and  especially 
upon  Roman  Catholics,  who,  on  this  account,  were  stigmatised  as  "  Papists."     There- 
fore these  were  laws  of  persecution.    The  author  above  observes,  that  the  penalties  and 
forfeitures  imposed  in  the  act  of  uniformity  were  double  what  they  had  been  before. 
But  the  law  against  the  papal  supremacy  went  infinitely  further,  and  it  actually,  it 
will  be  observed,  made  it  high  treason  to  maintain  the  spiritual  supremacy  of  the 
Pope,  i.e.,  of  the  head  of  the  Roman  Catholic  Church.     It  has  often  been  pretended 
that  these  laws  were  passed  for  a  political  purpose,  but  they  were  not  the  less  laws 
against  religion.     The  pretence  was,  that  they  were  laws  in  favour  of  the  royal 
sovereignty,  but  they  were  really  in  support  of  the  royal  supremacy;  and  as  has 
been  shown  already,  in  the  notes  to  the  previous  chapter,  that  this  was  very  different 
indeed  from  the  royal  sovereignty.    The  sovereignty  was  temporal,  the  supremacy 
was  spiritual.     The  penal  laws  were  directed  against  the  spiritual  supremacy  of  the 
Pope,  which  was  an  essential  privilege'  of  the  Roman  Catholic  religion,  therefore 
they  were  laws  against  religion ;  so  that  a  Roman  Catholic  who  ventured  to  say  that 
the  Pope  was  the  head  of  the  Church,  although  the  very  phrase  implied  a  purely 
spiritual  supremacy,  was  to  be  Hanged,  drawn,  and  quartered  as  a  traitor. 

1  3  Sect.  7.  2  2  and  3  Edw.  VI.,  c.  1 ;  and  5  and  6  Edw.  VI.,  c.  1. 
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contemptuously  of  the  Common  Prayer,  are,  for  the  first  offence,  to 
lose  the  profit  of  all  their  spiritual  promotions  for  a  year,  and  to  be 
imprisoned  for  six  months  ;  and,  for  the  second  offence,  for  a  whole 
year,  and  to  be  ipso  facto  deprived  of  all  their  spiritual  promo- 
tions (a) ;  and  the  third  offence  is  to  have  the  additional  punish- 
ment of  imprisonment  for  life.  If  such  offender  has  no  preferment, 
he  is  to  be  imprisoned,  for  the  first  offence,  one  year  ;  for  the 
second,  during  life.  The  clause  concerning  interludes  and  songs 
in  derision  of  it  inflicts  the  forfeiture  of  a  hundred  marks  for  the 
first  offence,  four  hundred  for  the  second ;  third  offence,  all  the 
offender's  goods  and  chattels,  and  imprisonment  during  life. 
Those  not  resorting  to  church,  in  addition  to  spiritual  censures  to 
which  they  were  before  subjected,  are  to  forfeit  12d.  for  every 
offence  (b).  So  far  of  these  two  acts,  which  are  confined  entirely 
to  religion. 

(a)  Upon  this  there  were  even  at  first  some  doubts  whether  the  benefice  was  roid 
for  not  reading  the  articles  before  deprivation  {Dyer,  18  Eliz.,  MS  •,  23  Mis.,  377); 
but  at  last  it  was  settled  that  it  was  so.  It  was  at  the  end  of  the  reign  of  Elizabeth 
so  held.  If  an  incumbent  neglected  to  read  the  Thirty-nine  Articles  within  two  months 
after  his  induction,  pursuant  to  this  statute,  the  benefice  became  thereby  roid, 
without  sentence  of  deprivation  (Baker  v.  Brent  and  another,  Cro.  Eliz.,  679). 
There,  in  the  16th  Elizabeth,  the  patron  presented  one  Dunstan,  who  was  admitted, 
instituted,  and  inducted,  but  read  not  the  articles;  and  afterwards  he  was  deprived, 
by  sentence  declaratory,  for  not  reading  the  articles  ;  whereupon  he  appealed,  and, 
pending  the  appeal,  Baker  was  presented  by  the  queen,  instituted,  and  inducted,  and 
then  the  patron  presented  another  clerk,  who  sued  in  the  court-christian  to  be 
admitted,  and,  upon  prohibition  against  him,  judgment  on  the  facts  was  given 
against  him  on  the  above  ground.  And  all  the  judges  held  that  the  church  became 
presently  void  by  the  not  reading  of  the  articles,  and  there  needed  not  any  depriva- 
tion, for  otherwise  the  statute  should  be  defrauded  at  the  ordinary's  pleasure  if  he 
could  not  deprive.  By  13  and  14  Charles  II.,  c.  iv.,  every  ecclesiastical  person, 
within  two  mouths  after  his  promotion,  must  publicly  read  the  morning  and  even- 
ing prayers  in  the  church  to  which  he  is  promoted,  as  appointed  by  the  Common- 
prayer  Book  ;  and,  after  such  reading,  shall  openly  declare  his  unfeigned  assent  to 
the  things  contained  therein,  or  shall  be  ipso  facto  deprived.  It  was  held  in  guare 
impedit  that,  if  an  incumbent  shall  be  deprived  for  not  reading  of  the  articles 
according  to  the  statute,  the  ordinary  should  give  notice  to  the  patron.  This  notice 
should  not  merely  show  that  the  incumbent  had  not  read  and  subscribed  the  articles, 
but  that  he  ought  to  have  subscribed,  and  had  been  deprived  in  default  of  it.  Also, 
it  was  not  sufficient  that  the  intimation  should  be  read  at  the  church  door  or  in  the 
pulpit,  but  it  should  be  special  and  personal  notice  to  the  patron  (Bacon's  Case, 
Dyer's  Reps.,  18  Eliz.,  690).  In  another  ease  it  was  held  that  there  was  no 
lapse  by  deprivation  ipso  facto  incurred,  but  after  notice  given  and  six  months' 
lapse  of  time  (Dyer's  Heps.,  22  Eliz.,  96). 

(o)  In  the  time  of  the  Commonwealth  a  case  arose  in  which  it  was  held  at  com- 
mon law  an  indictable  offence  to  use  coarse  language  reviling  the  Christian  religion. 
An  information  was  exhibited  against  a  man  for  uttering  of  divers  blasphemous 
expressions  horrible  to  hear — viz.,  that  Jesus  Christ  was  a  bastard  and  a  whore- 
master,  that  religion  was  a  cheat,  and  that  he  neither  feared  God,  the  devil,  nor 
man.  Upon  his  trial  he  attempted  to  explain  the  words  in  another  sense  than  they 
ordinarily  bear.  For  instance — whoremaster,  i.e.,  that  Christ  was  master  of  the 
whore  of  Babylon,  and  such  kind  of  evasions  for  the  rest;  so  that  he  wanted,  in 
fact,  to  make  it  out  that  he  had  only  reviled  the  Roman  Catholic  religion.  But  the 
wordB,  as  alleged,  being  proved,  he  was  found  guilty  ;  and  Hale  said  that  such  kind 
of  wicked  blasphemous  words  were  not  only  an  offence  to  God  and  religion,  but  a 
crime  against  the  laws,  state,  and  government,  and  therefore  punishable  in  the 
courts  of  law.  For  to  say  religion  is  a  cheat  is  to  dissolve  all  those  obligations 
whereby  the  civil  society  is  preserved,  and  that  Christianity  is  part  of  the  law  of 
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These  are  followed  in  the  same  sessions  hy  stat.  1  Elizabeth,  c. 
5,  which  enacts,  that  any  person  who  shall  compass  or  imagine  to 
deprive  the  queen  or  the  heirs  of  her  body  from  the  style  or  kingly 
name,  or  levy  war  or  depose  them,  and  shall  utter  the  same  by  open 
words,  or  publish  that  the  queen  is  not,  or  ought  not  to  be,  queen, 
such  offender  is  to  forfeit  all  his  goods  and  chattels,  and  the  profits 
of  his  lands  during  life ;  and  if  the  same  is  done  by  writing,  print- 
ing, overt  deed  or  act,  it  is  made  high  treason.  The  next  statute1 
extended  the  penalties  of  stat.  1  and  2  Philip  and  Mary,  c.  3, 
against  speaking  of  slanderous  words  against  the  king  or  queen,  to 
Queen  Elizabeth,  and  the  heirs  of  her  body.  Both  these  acts,  from 
the  terms  of  them,  expired  with  the  queen's  life.  By  c.  18  of  this 
act  was  revived,  during  the  queen's  life,  stat.  1  Mary,  st.  2,  c.  12, 
against  unlawful  and  rebellious  assemblies. 

The  next  statute  is  5  Elizabeth,  c.  1,  which  complains  of  the 
"  dangers  by  the  fantors  of  the  usurped  power  of  the  see  of  Kome, 
grown  to  marvellous  outrage  and  licentious  boldness,  and  now  re- 
quiring more  sharp  restraint  and  correction  of  laws  than  hitherto 
in  the  time  of  the  queen's  majesty's  most  mild  and  merciful  reign 
have  been  established."  Therefore,  any  person  by  writing,  cypher- 
ing, printing,  preaching,  or  teaching,  deed  or  act,  defending  the 

England,  and,  therefore,  to  reproach  the  Christian  religion  is  to  speak  in  subversion 
of  the  law  ;  and  therefore  they  gave  judgment  upon  him  in  effect  that  he  should  be 
condemned  to  perpetual  imprisonment,  viz.,  to  pay  a  thousand  marks  fine,  and  to 
find  sureties  for  his  good  behaviour  during  life  (Taylor's  Case,  1  Vint.,  293).  But  this 
judgment  was  far  from  satisfactory  for  several  reasons.  It  appeared  to  proceed 
chiefly  upon  the  ground  that  the  defendant  had  reviled  the  Christian  religion,  a 
vague  phrase,  which  left  the  question  in  great  obscurity.  The  court  went  upon  the 
words  "  that  religion  was  a  cheat,"  which  they-  seemed  to  assume  meant  all  revealed 
religion,  or  any  form  of  the  Christian  religion.  But  if  the  words  had  been  merely  a 
denial  of  the  divinity  of  Christ  ?  or,  again,  if  they  had  been,  as  the  defendant  main- 
tained, only  in  abuse  of  the  Roman  Catholic  religion  ?  The  court  laid  it  down  that 
Christianity  was  parcel  of  the  law  of  England — a  proposition  for  which  they  cited 
no  authority,  and  could  not  possibly  have  cited  any  for  so  extremely  vague  a  pro- 
position, though  there  would  be  ample  authority  to  show  that,  to  blaspheme  the 
Koman  Catholic  religion,  which  was  the  established  religion  for  centuries,  was  an 
offence  by  the  common  law.  This,  however,  might  be  upon  the  ground  that  it  was 
the  established  religion,  and  if  so,  then  it  would  apply 'by  analogy  to  the  Protestant 
religion  when  so  established.  In  the  time  of  the  Commonwealth,  however,  there 
would  be  a  necessity,  as  there  is  now,  for  a  wider  definition  of  blasphemy,  which,  it 
is  to  be  observed,  is  a  very  different  thing  from  heresy,  or  the  mere  maintenance  of 
heresy,  which  may  be  by  means  of  fair  reasoning,  and  appeal  to  authority  and  force 
of  argument,  couched  in  language  candid,  charitable,  and  respectful ;  whereas  the 
essence  of  blasphemy  appears  to  be  an  outrage  upon  the  feelings  of  other  men  by 
coarse  offensive  language.  In  a  word,  it  is  abusing  and  reviling  other  men's  religion, 
as  distinct  from  merely  arguing  against  it.  Perhaps  the  best  definition  of  the  offence 
in  a  legal  sense  and  for  practical  purposes,  may  be  found  in  this  view;  and  such 
appears  to  have  been  the  tenor  of  the  indictment,  which  put  the  stress  of  the  offence 
on  the  uttering  of  blasphemous  expressions,  and  the  particular  expressions  were  set 
out  which  had  that  character  of  coarse  ribaldry  which  are  always  associated  with  the 
idea  of  blasphemy.  In  this  view  it  should  seem  that  any  abusive  expressions  uttered 
against  any  form  of  the  Christian  religion  recognised  and  protected  by  law  (whether 
established  or  not),  is  an  indictable  offence,  provided  they  are  so  coarse  and  offensive 
and  shocking  to  the  feelings  that  any  fair,  impartial  jury  would  say  they  amounted 
to  blasphemy,  and  tended  to  bring  that  form  of  Christianity  unfairly  into  odium 
and  contempt. 

1  Cap.  6. 
VOL.  III.  2  X 
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authority  of  the  see  of  Kome  within  this  realm,  was  by  this  act 
subjected  to  a  praemunire.1  The  oath  of  supremacy  ordained  by 
stat.  1  Elizabeth,  c.  1,  was  to  be  taken  for  the  future  by  all  persons 
in  ecclesiastical  orders  ;  those  admitted  to  any  degree  of  learning 
in  any  university ;  all  schoolmasters  and  public  and  private  teachers 
of  children ;  those  admitted  to  degrees  in  the  common  law,  as  utter 
barristers,  benchers,  readers,  ancients  in  the  inns  of  court ;  prin- 
cipal treasurers,  and  such  as  be  of  the  grand  company  of  every  inn 
of  chancery ;  attorneys,  prothonotaries,  and  philizers  ;  sheriffs, 
escheators,  fcedaries;  those  admitted  to  any  ministry  or  office  in 
the  common  law ;  and  all  other  officers  or  ministers  of  any  court.2 
And  all  persons  refusing  the  oath,  upon  its  being  tendered,  were 
subjected  to  the  penalty  of  a  praemunire  (a).  In  case  of  a  second 
offence,  in  defending,  as  before  mentioned,  the  papal  power,  or 
refusing  the  oath  on  a  second  tender,  three  months  after  the  first, 
it  was  made  high  treason.3  But  no  one  was  to  be  compelled,  under 
this  penalty,  to  take  the  oath  on  a  second  tender,  unless  in  the 
following  cases :  If  he  was  an  ecclesiastic  who  had,  in  one  of  the 
three  preceding  reigns,,  an  office  or  charge  in  the  church,  or  should 
have  any  in  the  queen's  reign ;  if  he  had  an  office  or  ministry  in  the 
ecclesiastical  court,  or  refused  to  observe  the  book  of  Common 
Prayer,  after  admonition  by  the  ordinary  or  his  officer,  or  depraved 
the  church  service,  or  should  say  or  hear  private  mass. 

It  is  directed  that  knights,  citizens,  and  burgesses  should  take 
the  oath  before  the  lord  steward,  before  they  entered  into  the  parlia- 
ment-house ;  but  the  queen  was  so  assured  of  the  faith  and  loyalty  of 
the  temporal  lords,  that  no  barons  were  to  be  compelled  to  take 
the  oath.4  It  is  declared  that  it  should  not  be  lawful  to  kill  a 
person  attainted  in  a  praemunire,  notwithstanding  any  exposition 
of  law  to  the  contrary,  which  probably  alluded  to  the  opinion  given 
in  parliament  to'  the  contrary  in  the  reign  of  Henry  VIII. 

In  the  next  parliament  two  more  acts  were  made,  one  for  the 
protection  of  the  queen's  person,  the  other  to  prevent 
the  influence  of  the  see  of  Eome.  The  stat.  13  Eliza- 
beth, c.  1,  says  that  it  was  doubted  whether  the  laws  and  statutes 
then  in  force  were  sufficient  for  the  surety  and  preservation  of  the 
queen.  It  was,  therefore,  thought  proper  to  enact  the  penalty  of 
treason  in  a  way  which  would  more  effectually  reach  offenders  in 
the  first  outset  of  traitorous  attempts  than  the  statute  of  Edward 
III.  could,  as  that  always  required  an  overt  act  to  demonstrate  the 
intention  of  the  mind.     This  statute  therefore  enacts,  that  if  any 

(a)  In  the  7th  year  of  Elizabeth,  Bonner,  by  the  addition  of  "  doctor"  and  "  in 
holy  orders,"  was  certified  by  the  Bishop  of  Winchester  as  a  recusant  of  the  oath  of 
supremacy,  under  1  Elizabeth,  and  the  certificate  was  challenged  because  the 
addition  (i.e.,  description)  was  not  "clericus"  or  "episcopus;"  but  the  objection 
was  disallowed.  The  indictment  was  under  5  Elizabeth,  and  the  defendant  pleaded 
not  guilty,  but  the  trial  was  in  Surrey,  where  the  oath  was  tendered.  The  result 
does  not  appear  upon  the  report  (Dyer's  Sept.,  58  ;  7  Eliz.) 

i  Sect.  2.  'Ibid.  5.  '«  10,  11.  *  Ibid.  16, 17. 
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person  compass,  imagine,  invent,  devise,  or  intend  the  death  of  the 
queen,  or  any  bodily  harm  tending  to  death,  destruction,  maim, 
or  wounding  ;  or  to  deprive  or  depose  her  from  her  style,  honour, 
or  kingly  name,  or  to  levy  war,  or  to  move  any  foreigner  with 
force  to  invade  the  realm ;  and  such  compasses,  imaginations, 
inventions,  devices,  and  intentions,  should  advisedly  and  expressly 
utter  or  declare  by  printing,  writing,  cyphering,  speech,  words,  or 
sayings ;  or  if  any  declared  and  affirmed,  by  express  words,  that 
the  queen  was  not,  or  ought  not  to  be,  queen,  or  that  any  other 
person  ought  to  be,  or  should  advisedly,  by  writing,  printing,  or 
express  words,  affirm  that  the  queen  was  heretic,  schismatic, 
tyrant,  infidel,  usurper,  all  such  offences  should  be  high  treason. 
As  also,  if  any  one  maintained  or  affirmed  any  right  or  title  in 
succession  or  inheritance  to  the  crown,  or  that  the  queen,  with 
authority  of  parliament,  was  not  able  to  limit  the  crown,  or  that 
the  present  statute  was  not  good  and  valid. 

And  to  avoid  contentions  and  seditious  spreading  abroad  of  titles 
to  the  succession,  it  was  enacted,  if  any  one  by  book  or  work,  printed 
or  written,  directly  affirmed  that  any  one  particulaf  person  was  or 
ought  to  be  heir  to  the  queen,  except  the  issue  of  her  body ;  or 
should  spread  any  books  or  scrolls  to  that  effect  (a)  ;  or  should  print, 
bind,  put  to  sale,  or  utter  any  such  book  or  writing  ;  such  offender 
should  be  imprisoned  for  a  year,  and  forfeit  half  his  goods,  and  for 
the  second  offence  incur  a  praemunire.  So  jealous  was  this  princess 
concerning  the  discussion  or  mention  of  this  point  of  succession, 
that  she  did  not  scruple  to  revive  those  severe  laws  of  her  father 
which  had  been  so  wisely  repealed,  though  in  part  re-enacted  in  the 
last  reigns,  till  now  they  seemed  to  be  put  in  all  their  orginal  force.1 

The  former  act  seems  to  be  made  in  support  of  stat.  1  Elizabeth, 
c.  5.  This,  which  follows,  is  made  in  aid  of  stat.  5  Elizabeth,  c.  1, 
and  was  intended  to  prevent  the  bringing  in,  and  execution  of, 
bulls  and  other  instruments  from  the  see  of  Eome.  These  were 
observed  to  have  been  imported  in  great  abundance,  and  that  many 
ignorant  people  had  been  reconciled  to  the  Komish  church  (&).     It 

(a)  A  few  years  after  the  passing  of  this  statute,  it  was  resolved  by  all  the  justices 
upon  it :  1.  That  if  a  man  imported  books,  written  beyond  the  seas,  against  the 
supremacy,  knowing  the  effect  of  them,  and  then  utter  (or  publish)  them  to  any  sub- 
jects, he  was  within  the  danger  of  the  act.  2.  That  the  receivers,  if  in  conference 
they  did  not  allow  them,  were  not  sol  3.  But  that  if  in  conference  they  allowed 
(i.e.,  assented)  to  the  books,  then  they  were  within  the  statute.  4.  So  of  those  who 
hearing  the  contents  should  affirm  them  to  be  good.  5.  So  of  those  who  conveyed 
the  books  secretly  to  their  friends  to  persuade  them  to  be  of  that  opinion.  6.  So  of 
those  who  should  print  and  publish  such  books  within  the  realm.  7.  So  if  such 
books  were  written  within  the  realm,  and  conveyed  out  of  the  realm,  and  were  there 
read,  and  conference  had  upon  them  (Dyer,  77). 

(6)  In  other  words,  were  converted  to  the  Eoman  Catholic  religion.  This,  there- 
fore, was  a  law  rendering  it  high  treason  to  embrace  that  religion  ;  in  other  wordB, 
it  was  a  law  that  whoever  should  embrace  that  religion  should  be  hanged,  with  all 
the  horrible  barbarities  which  in  those  days  accompanied  an  execution  for  treason. 

>  Stat.  26  Hen.  VIII.,  c.  13  ;  1  Edw.  VI.,  c.  12;  I  and  2  Philip  and  Mary,  c.  10;  1 
Eliz.,  c.  5. 
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was,  therefore,  enacted,  that  any  person  who  shall  put  in  use  such 
bull,  writing,  or  instrument  of  absolution  or  reconciliation  ;  or  who 
shall  take  upon  him  by  colour  of  such  to  absolve  or  reconcile  any 
one  ;  or  who  shall  receive  willingly  such  absolution  or  reconcilia- 
tion ;  or  who  shall  have  obtained,  since  the  last  day  of  the  parlia- 
ment holden  in  the  first  year  of  this  reign,  any  bull  of  any  kind  ; 
or  shall  put  it  in  use  ;  shall  be  adjudged  guilty  of  high  treason  ; 
and  those  who  are  aiders  and  maintainers  after  the  fact  are  to 
incur  a  praemunire.  Thus  far  of  those  who  use  or  receive ;  but 
the  act  goes  further,  and  makes  those  guilty  of  misprision  of  treason 
who  do  not  disclose,  within  six  weeks,  whenever  such  bull  shall 
have  been  offered  to  him.1 

Another  species  of  offenders  are  considered  in  the  next  clause : 
for  those  who  bring  into  the  realm  any  token  or  things  called 
Agnus  Dei ;  or  any  crosses,  pictures,  beads,  or  the  like  supersti- 
tious things,  from  the  see  of  Eome  ;  or  from  any  persons  who  claim 
authority  from  that  bishop,  to  hallow  and  consecrate  such  things, 
and  deliver  them  to  any  to  be  worn  ;  both  those  who  give  and  those 
who  receive  are  subjected  to  a  praemunire.  There  are  provisions 
in  favour  of  'those  who  deliver  up  to  some  magistrate  such  tokens 
or  bulls  to  be  destroyed,  within  a  certain  limited  time ;  and  a 
pardon  for  those  who,  having  been  reconciled  to  the  bishop  of 
Eome,  confess  it,  and  submit  themselves. 

These  two  acts  were  made  when  the  jealousy  of  the  Queen  of 
Scots  and  her  Catholic  adherents  began  to  be  serious,  and  called 
for  every  defence  which  the  law  could  provide  for  the  queen's  person 
and  government.  The  next  chapter  of  this  act  no  doubt  had  the 
same  object  in  view,  and  was  meant  to  co-operate  towards  keeping 
the  subject  in  due  obedience,  untinctured  by  foreign  influence  and 
notions.  It  enacted,2  that  any  one  born  within  the  realm,  or  free 
denizen,  who  departed  the  realm  without  the  queen's  license,  and 
did  not  return  within  six  months  after  proclamation,  should  forfeit 
all  his  goods  and  chattels,  and  profits  of  all  his  lands  during  life : 
the  same  of  those  who  did  not  return  within  six  months  after  the 
expiration  of  their  license.     This  act  expired  soon. 

The  alarming  state  of  public  affairs  produced  in  the  next  year 
an  act  of  a  severe  kind,  conceived  upon  the  idea  of  stat.  13  Eliza- 
beth, c.  1.  This  was  stat.  14  Elizabeth,  c.  1,  which  enacted,  that 
any  one  who  should  unlawfully,  and  of  his  own  authority,  compass, 
imagine,  conspire,  practise,  or  devise,  rebelliously  to  take  or  keep 
any  of  the  queen's  castles.,  towns,  fortresses,  or  holds  ;  or  to  raise, 
burn,  or  destroy  any  castle,  fort,  or  bulwarks,  having  munition  or 
ordnance  of  the  queen's  therein  ;  and  should  declare  it  by  express 
words,  speech,  act,  deed,  or  writing ;  should  be  adjudged  a  felon, 
without  benefit  of  clergy.  So  far  of  conspiring  to  do  the  above 
acts.  It  was  further  enacted,  that  if  any  kept  Or  detained  from  the 
queen  any  of  her  castles,  towers,  fortresses,  or  holds  ;  or  any  of  her 

1  Sect-  5-  a  13  Eliz.,  o.  3. 
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ships,  ordnance,  artillery,  or  other  munition  or  fortifications  of  war ; 
and  did  not  render  them  in  six  days,  after  demand  by  proclamation ; 
or  should  burn  or  destroy  any  of  the  queen's  ships,  or  cause  any 
haven  to  be  barred,  it  should  be  high  treason. 

And  to  secure  the  execution  of  this  act,  because  the  law  had 
provided  no  sufficient  punishment  in  cases  of  rescue,  or  escape  of 
prisoner,  unless  the  escape  or  rescue  was  really  effected,  it  was 
enacted  by  the  next  chapter  of  this  same  statute,  that  it  should  be 
misprision  of  treason  to  imagine,  conspire,  devise,  invent,  or  go 
about  unlawfully,  to  set  at  large  any  person  committed  for  treason, 
or  suspicion  thereof,  before  indictment,  and  for  to  declare  such 
conspiring,  by  express  words,  writing,  or  other  matter.  If  after 
indictment,  it  was  to  be  felony ;  if  after  attainder,  high  treason. 

There  are  no  statutes  relating  to  the  queen's  person  till  stat.  23 
Elizabeth,  c.  1  and  2,  when,  as  usual,  there  was  one  made  concern- 
ing religion  to  accompany  it. 

The  stat.  23  Elizabeth,  c.  1,  was  made  in  aid  of  stat.  13  Elizabeth, 
c.  2,  concerning  bulls ;  and  it  is  intended  to  draw  closer  the  restric- 
tions on  nonconformists.  It  enacts,  that  persons  who  put  in  practice 
any  pretended  authority  to  withdraw  others  from  their  natural 
obedience  to  the  queen ;  or  who,  for  that  intent,  withdraw  them 
from  the  established  religion ;  or  who  move  them  to  promise  any 
obedience  to  the  see  of  Kome ;  and  also  the  persons  so  withdrawn, 
or  who  shall  so  promise,  are  to  be  adjudged  guilty  of  high  treason. 
Every  person  saying  mass  is  to  forfeit  two  hundred  marks,  and  be 
imprisoned  a  year;  and  those  who  hear  mass,  are  to  .suffer  the 
same  imprisonment,  and  forfeit  one  hundred  marks  («).  All  per- 
sons above  sixteen  years,  who  do  not  come  to  church  according  to 
the  statute  of  uniformity,1  are  to  forfeit  £20  every  month  of  such 
absence.  After  a  person  has  so  done  for  twelve  months,  there  is 
to  be  a  certificate  thereof  transmitted  by  the  bishop,  or  justice  of 
peace,  to  the  king's  bench,  and  then  he  is  to  be  bound  with  two 
sureties  in  £200  at  least  to  his  good  behaviour,  and  so  to  continue 
till  he  comes  to  church.2  Again,  if  any  person  or  body  corporate 
employ  a  schoolmaster  who  does  not  come  to  church,  or  is  not 
allowed  by  the  bishop,  they  are  to  forfeit  £10  per  month.  How- 
ever, such  persons  are  excepted  out  of  the  penalties  of  this  act  who 
are  usually  present  on  Sunday  at  divine  service  as  established  by 

(a)  (Tpon  this  statute  a  gentleman  having  been  indicted  and  convicted  for  hearing 
three  private  masses  on  three  several  days  by  three  several  indictments,  the  question 
was  raised,  whether  he  should  pay  a  forfeit  to  the  queen,  three  hundred  marks  by  the 
above  statute,  or  only  one  hundred  marks  for  the  first  offence  ?  And  it  was  held, 
that  it  should  be  only  one  hundred  marks,  their  reason  being  that  for  the  second 
the  party  was  to  forfeit  four  hundred  marks,  and  for  the  third  all  his  goods  and  per- 
petual imprisonment.  Also  one  Fermor  was  convicted  for  the  hearing  of  two  masses, 
upon  several  indictments,  and  one  hundred  marks  only  were  assessed  by  the  justices, 
for  which  they  were  blamed  by  some  in  authority,  who  supposed  that  the  statute  gave 
one  hundred  marks  for  each  offence,  whereas  it  was  more  ;  and  the  penalties  were 
advanced  on  each  occasion  (Dyer,  323). 
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law  in  his  house,  and  does  not  obstinately  refuse  to  go  to  church  ; 
provided  that  they  go  to  church  four  times  a  year  at  least,  which 
by  this  act  is  required  of  everybody  whatsoever. 

So  much  for  this  severe  law,  which  is  followed  by  one1  against 
seditious  rumours  uttered  against  the  queen.  It  repealed  two 
former  statutes  of  the  like  kind,  namely,  stat.  1  and  2  Philip  and 
Mary,  c.9,  and  1  Elizabeth,  c.  6,  and  enacted  that  a  person  who  spoke 
of  Ms  own  imagination  any  false,  scandalous,  and  seditious  news, 
rumours,  sayings,  or  tales  against  the  queen,  should  be  put  in  the 
pillory  and  have  both  his  ears  cut  off,  unless  he  choose  to  pay 
£200,  and  suffer  six  months'  imprisonment ;  and  if  he  spoke  such 
news  of  the  report  of  another,  he  was  to  lose  one  of  his  ears,  unless 
he  would  pay  the  same  fine,  and  suffer  imprisonment  for  three 
months.  A  second  offence  was  felony,  without  benefit  of  clergy. 
If  any  one  should  devise,  and  write,  print,  or  set  forth  any  book, 
rhyme,  ballad,  letter,  or  writing,  containing  scandal  and  sedition 
against  the  queen ;  or  to  encourage  or  stir  up  any  insurrection  or 
rebellion,  or  should  cause  such  to  be  printed,  written,  or  published, 
it  was  made  felony  without  clergy.  And  to  prevent  idle  and  mali- 
cious conjectures  about  the  queen's  life,  it  was  further  enacted,  that 
all  persons,  who,  by  erecting  any  figure,  casting  of  nativities,  or 
by  calculation,  prophesying,  witchcraft,  conjurations,  or  other  un- 
lawful means,  should  seek  to  know,  and  should  set  forth  by  express 
words  or  deeds  how  long  the  queen  was  to  live,  or  who  should 
reign  after  her ;  or  should  utter  any  direct  prophesies  to  such 
intent-;  or  should  by  words,  writing,  or  printing  wish,  will,  or 
desire  the  death  of  the  queen,  should  be  guilty  of  felony  without 
clergy. 

The  parliament,  which  met  in  the  27th  year  of  the  queen,  passed 
two  acts,  dictated  by  the  exigency  of  affairs :  one  to  confirm  the 
association  entered  into  for  the  protection  of  the  queen's  person ; 
another  for  suppressing  Jesuits  and  seminary  priests.  The  situation 
of  the  Queen  of  Scots  had  become  more  critical ;  hostilities  had 
commenced  with  Spain ;  and  the  zeal  of  the  Catholics  was  propor- 
tionably  quickened  by  the  great  objects  in  contemplation.  The 
legislature  kept  pace  with  the  discontented  party,  and  now  devised  ' 
the  two  statutes  above  mentioned,  directed  against  the  enemies  of 
the  established  religion  and  the  state.  By  the  former  of  these,2  it 
was  enacted,  that  in  case  of  any  invasion  or  open  rebellion,  or  any 
act  against  the  queen's  person,  by  or  in  behalf  of  one  who  pre- 
tended a  title  to  the  throne  after  the  queen's  death,  or  anything 
should  be  compassed  or  imagined  to  that  intent ;  the  queen  might 
grant  a  commission  to  certain  lords,  privy  counsellors,  and  judges, 
to  the  number  of  twenty  persons,  to  examine  offences  of  that  kind, 
and  to  give  judgment,  as,  upon  proof,  they  should  think  fit:  and 
such  judgment  being  published  by  proclamations,  should  exclude 
from  the  throne  such  against  whom  it  was  pronounced.  And  all 
the  queen's  subjects  might  lawfully,  by  all  forcible  and  possible 

'  Stat.  23  Elk.,  o.  2.  *  Stat.  27  Eliz.,  c.  1. 
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means,  pursue  to  death  such  person  by  whose  means  or  privity 
such  invasion  or  rebellion  should  be  denounced  in  the  above  form 
to  have  been  attempted,  done,  or  imagined.  And  such  person  by 
whom  any  such  act  against  the  queen's  life  should  be  executed, 
should  be  excluded  from  any  claim  to  the  crown,  and  be  pursued 
by  all  the  queen's  subjects  to  death  as  before  mentioned.  This 
is  the  substance  of  this  famous  act,  of  which  the  Queen  of  Scots 
was  evidently  the  object.  This  is  the  last  statute  which  was  passed 
in  this  reign  to  contrive  any  extraordinary  means  of  protection  for 
the  queen's  life,  or  to  inflict  any  new  penalty  on  such  offenders. 
They  were  all  made  to  continue  only  during  the  queen's  life,  and 
of  course  expired  with  it.  The  remaining  statutes  on  this  head  are 
confined  entirely  to  religion. 

The  stat.  27  Elizabeth,  c.  2,  was  directed  against  some  new  objects 
of  jealousy,  the  Jesuits  and  seminary  priests.  TheEng-  Jesuits  and 
lish  priests,  who  had  fled  to  the  Netherlands,  assembled  seminary 
themselves  at  Douay  in  1568,  and  there  had  formed  Priests- 
themselves  into  a  college ;  afterwards,  when  they  were  banished 
thence,' another  seminary  was  erected  at  Eheims,  and  another  at 
Eome ;  which,  as  time  consumed  the  popish  priests  in  England, 
might  still  supply  new  ones,  to  sow  the  seeds  of  the  Komish  religion 
here.  For  this  reason  they  were  called  seminaries,  and  those  bred 
up  there  were  commonly  called  seminary  priests.  Out  of  these 
colleges  were  sent  forth,  into  England  and  Ireland,  many  young 
men,  hastily  put  into  holy  orders,  and  full  of  the  principles  there 
taught  ;  'fully  persuaded  of  the  divine  right  of  the  pope  over 
causes,  as  well  temporal  as  spiritual ;  bearing  a  virulent  hatred 
against  the  queen,  and  hope  of  restoring  the  Catholic  religion  by 
means  of  Mary  Queen  of  Scots.  These  persons  pretended  only  to 
administer  the  sacraments  of  that  religion,  and  to  preach  to  papists ; 
but  it  was  soon  found  that  they  were  sent  underhand  to  seduce  the 
queen's  subjects  from  their  allegiance,  and  to  prevail  on  them  to 
be  reconciled  to  the  Church  of  Eome.  To  these  seminaries  were 
sent  out  of  the  kingdom  great  numbers  of  young  men  of  all  sorts, 
who  were  admitted  into  the  college  upon  making  a  vow  to  return 
again  to  England.  The  Jesuits  also,  about  the  year  1580,  began 
to  come  into  England.  These  two  descriptions  of  papists  were  the 
most  dangerous,  and  were  daily  creeping  over  into  this  country. 
Several  proclamations,  according  to  the  practice  of  these  times, 
were  made  against  entertaining  these  persons,  and  sending  over 
children  to  be  educated  in  these  seminaries.1 

At  length  the  legislature  came  to  a  resolution  to  pass  a  standing 
law  against  such  suspicious  persons.  It  is  accordingly  enacted  by 
stat.  27  Elizabeth,  c.  2,  that  all  Jesuits,  seminary  priests,  and  other 
priests  whatsoever,  ordained  by  any  authority  from  the  see  of  Eome, 
should,  within  forty  days  after  the  end  of  the  parliament,  depart 
the  realm.  And  it  shall  not  be  lawful  for  any  Jesuit,  seminary 
priest,  or  other  priest,  deacon,  or  religious  or  ecclesiastical  person 

1  Cambd.,  244-246. 
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whatsoever,  being  born  within  the  realm,  and  ordained  as  above 
mentioned,  to  come  into  or  remain  within  the  realm,  after  those 
forty  days,  under  pain  of  high  treason.  And  the  knowingly 
receiving,  relieving,  or  maintaining  any  such  person  is  made  felony 
without  clergy.  So  far  of  persons  in  orders.  It  is  enacted,  if  any 
of  the  queen's  subjects,  not  being  of  the  above  description,  brought 
up  in  any  college  of  Jesuits  or  seminary  beyond  the  seas,  shall  not, 
within  six  months  after  the  proclamation,  return,  and  within  two 
days  after,  submit  himself  to  the  law;  then  he  shall,  upon  his 
return,  in  any  other  way,  without  submission,  be  adjudged  a  traitor. 
Those  who  shall  send  over  sea  any  relief  or  maintenance  to  any  of 
the  above-mentioued  persons,  or  to  any  college  or  seminary,  are  to 
incur  a  praemunire.1  And  to  prevent  the  increase  of  novitiates  in 
those  places,  it  is  enacted  generally,  that  none  shall  send  their  chil- 
dren, or  others,  being  under  their  government,  to  any  parts  beyond 
seas ;  without  special  license  of  her  majesty  and  four  of  her  privy 
council  (except  those  whom  merchants  send  abroad  on  affairs  of 
trade,  and  mariners),  under  pain  of  forfeiting  £100. 2  To  promote 
the  discovery  of  these  offenders,  any  person  knowing  a  Jesuit,  semi- 
nary or  other  priest,  to  be  within  the  realm,  and  not  disclosing  it 
to  some  justice,  or  other  head  officer  within  twelve  days,  shall  be 
fined  and  imprisoned  at  the  queens  pleasure ;  and  such  justice  not 
giving  information  to  some  privy  councillor  within  twenty-eight' 
days,  shall  forfeit  two  hundred  marks. 

Any  of  these  persons  might,  within  the  forty  days,  or  within  three 
days  after  his  return  into  the  realm,  submit  himself  to  some  arch- 
bishop, bishop,  or  justice  of  the  peace,  and  truly  and  sincerely  take  the 
oath  of  supremacy,  ordained  by  stat.  1  Elizabeth,  c.  1,  and  by  writing 
under  his  hand  confess  and  acknowledge,  and  from  thenceforth 
continue,  his  due  obedience  to  the  laws,  statutes,  and  ordinances 
made,  or  to  be  made,  in  causes  of  religion,  and  should  thereupon 
be  discharged  of  the  penalties  of  this  act.3  However,  if  such 
person,  within  ten  years  after  submission,  come  within  ten  miles 
of  the  queen's  residence,  without  the  queen's  license  in  writing,  he 
was  to  lose  all  benefit  of  his  submission. 

There  was  a  statute  made  in  29  Elizabeth4  to  enlarge  and  enforce 
the  payment  of  the  penalties  ordained  by  stat.  23  Elizabeth,  c.  1. 
It  provides  that  every  person,  once  convicted  under  that  act  for 
not  going  to  church,  shall,  at  the  Easter  or  Michaelmas,  whichever 
follows  next  after  his  conviction,  pay  into  the  exchequer  £20  for 
every  month  contained  in  the  indictment ;  and  also,  for  every 
month  after  such  conviction,  without  any  fresh  indictment,  in  like 
manner,  £20  per  month,  as  much  as  shall  remain  unpaid.  And  if 
default  is  made  in  any  payment,  all  his  goods  and  two  parts  of  his 
lands  may  be  seized  and  enjoyed  by  process  out  of  the  exchequer, 
leaving  a  third  part  for  maintenance  of  the  offender  and  his  family. 

The  two  last  statutes  made  iu  this  reign,  against  these  offenders 
in  matters  of  religion,  were  in  the  35th  year  of  the  queen.     The 

1  Sect.  6.  2  Ibid.  7.  3  Ibid.  10.  *  Cap.  6. 
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first  of  these  was  designed  "  to  prevent  the  inconveniences  which 
might  follow  from  the  dangerous  practices  of  seditious 
sectaries  and  disloyal  persons."  This  was  levelled  eotaneB- 
at  the  Puritans,  and  other  Nonconformists  of  that  description.  The 
makers  of  stat.  23  Elizabeth  had  probably  an  eye  to  the  new  set  of 
religious  malcontents,  as  that  act  provides  penalties  against  such 
as  refuse  to  attend  the  service  of  the  church  (the  great  criterion 
to  discover  people  of  these  sentiments),  and  bears  the  same  title  with 
this :  "  An  Act  to  retain  the  Queen's  Majesty's  Subjects  in  their 
due  obedience."  The  republican  notions  of  these  people  rendered 
them  less  patient  of  lawful  authority,  it  was  then  thought,  than  the 
Papists  naturally  were,  and  were  therefore  considered,  more  pro- 
perly than  them,  under  the  description  of  disobedient  and  disloyal. 
The  other  of  these  two  acts  was  against  popish  recusants. 

To  begin  with  stat.  35  Elizabeth,  c.  1.  It  is  thereby  enacted, 
that  if  any  person,  above  the  age  of  sixteen  years,  who  has  obsti- 
nately refused  to  repair  to  church,  and  forborne  so  to  do  for  one 
month,  shall,  after  forty  days,  after  that  sessions  of  parliament,  by 
printing,  writing,  or  express  words  or  speeches,  practise  to  persuade 
any  of  the  queen's  subjects  to  deny  her  power  and  authority  in 
cases  ecclesiastical ;  or  to  that  end,  shall  persuade  any  one  from 
going  to  church ;  or  to  be  present  at  any  unlawful  assemblies,  con- 
venticles, or  meetings,  or  shall  himself  join  in  such  assemblies; 
such  person  shall  be  committed  to  prison  until  he  conform,  and 
make  open  submission  and  declaration  of  such  conformity.  And  if 
he  does  not  so  comply  within  three  months,  being  required  by  the 
ordinary  or  a  justice  of  the  peace;  he  shall,  being  warned  and  re- 
quired so  to  do  by  a  justice  of  peace,  upon  his  oath,  in  sessions, 
abjure  the  realm,  and  depart ;  which  abjuration  is  to  be  entered  of 
record.  And  if  he  refuse  to  abjure,  or  after  such  abjuration  he 
neglect  to  depart,  or  shall  return  without  the  queen's  license,  it  shall 
be  felony  without  clergy. 

However,  if  a  person  who  has  incurred  the  penalty  of  this  act, 
shall,  before  he  is  warned  and  required  by  some  justice  to  make 
abjuration,  go  to  some  church  on  Sunday,  and  there  make  open 
and  public  submission  to  the  law,  he  is  to  be  discharged  of  the 
penalty.  A  form  of  which  submission  is  set  forth  in  the  act.  This 
submission  to  be  entered  in  a  book  in  the  parish,  and  to  be  certified 
to  the  bishop.  Any  person  who  entertains,  receives,  or  maintains 
offenders  under  this  act,  after  notice  given  to  him  by  the  ordinary, 
justice  of  assize  or  of  the  peace,  the  minister,  curate,  or  churchwarden, 
shall  forfeit  £10  per  month  during  the  time  he  so  does ;  but  this  is  not 
to  extend  to  persons  who  relieve  a  wife,  father,  mother,  child,  ward, 
brother,  sister,  wife's  father  or  mother,  not  having  any  certain  habita- 
tion of  their  own;  or  the  husbands  or  wives  of  any  of  them  (a).1 

(a)  The  statute  2  James  I.,  c.  vi.,  appointed  that  if  a.  feme  coverte  be  convicted,  she 
shall  be  committed  to  prison  ;  and  if  the  husband  redeem  her  out  of  prison,  he  shall 
pay  i£10  a  month ;  and  it  was  attempted  to  set  this  upon  the  above  case,  but  it  was 
overruled,  for  it  was  said  that  the  later  statute  did  not  alter  any  of  the  former  (Ibid). 

1  Sect.  9. 
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Persons  abjuring  are  to  forfeit  all  their  goods  and  chattels,  and  lose 
all  their  lands  during  life.1  It  is  provided  that  no  popish  recusant 
(who  were  reserved  for  another  kind  of  proceeding,  as  we  shall  see) 
nor  feme  covert  should  be  bound  to  abjure  by  virtue  of  that  act.2 
These  were  the  compliances  expected  from  the  sectaries,  and  such 
were  the  penalties  on  those  who  refused  to  conform,  in  which  there 
is  nothing  sanguinary ;  but  in  case  of  disobedience  to  the  oath  of 
abjuration,  however,  the  severe  sanctions  under  which  they  were 
required  to  join  in  the  national  worship,  and  to  abstain  from  their 
own,  were  sufficiently  grievous. 
It  wasalsonowthought  better  to  order  and  regul&tepopish  recusants, 
The  five-mile  than  to  increase  the  number  of  sanguinary  laws  already 
act.  made.  The  stat.  35  Elizabeth,  c.  2,  was  made  with  that 
view,  and  contained  some  directions  similar  to  those  enacted  in  the 
last  statute  regarding  the  sectaries.  Though  the  Puritans,  from  their 
liberal  notions  respecting  religion  and  government,  had  drawn  upon 
themselves  the  imputation  of  disloyalty  and  sedition,  they  had  never 
experienced  the  free  language  applied  to  the  Eoman  Catholics. 
This  act  speaks  "  of  traitorous  and  dangerous  conspiracies  and 
attempts,  daily  devised  by  sundry  wicked  and  seditious  persons, 
who,  terming  themselves  Catholics,  and  being  indeed  spies  and 
intelligencers,  not  only  for  her  majesty's  foreign  enemies,  but  also 
for  rebellious  and  traitorous  subjects  born  within  her  dominions, 
and  hiding  their  most  detestable  and  devilish  purpose  under  a  false 
pretext  of  religion  and  conscience,  do  secretly  wander  and  shift 
from  place  to  place,  to  corrupt  and  seduce  her  majesty's  subjects, 
and  to  stir  them  to  sedition  and  rebellion."  This  is  the  character 
given  of  the  persons  who  are  the  objects  of  this  act.  They,  there- 
fore, applied  to  them  a  policy  which  had  been  before  attempted 
with  regard  to  Jesuits  and  seminary  priests  who  had  submitted,  of 
confining  them  for  a  certain  time  to  a  particular  distance  from  the 
court:  this  was  now  applied,  in  another  shape,  to  all  popish 
recusants  3  (a).  It  is  enacted,  that  every  person  above  sixteen  years 
of  age,  being  born  within  the  realm,  or  made  denizen,  and  having 
any  certain  place  of  dwelling,  who,  being  then  a  popish  recusant, 
shall  be  convicted  for  not  repairing  to  church,  shall,  within  forty 
days  after  such  conviction,  repair  to  the  place  of  his  usual  dwelling 
or  abode,  and  shall  not  remove  above  five  miles  from  thence,  upon 

(a)  In  the  next  reign,  a  statute,  3  James  I.,  c.  iv.,  passed  against  recusant  papists ; 
and  upon  this  Sir  Edward  Lenthal  was  convicted  ;  and  after  his  conviction,  and  for 
two  years  afterwards,  tcipsum  conformuvit,  and  came  to  church,  and  there  continued 
during  the  time  of  divine  service  ;  but  for  three  years  had  not  received  the  sacra- 
ment of  the  Lord's  Supper ;  wherefore  the  sum  of  £60  was  demanded  against  him 
for  each  year,  amounting  to  £180  ;  whereupon  he  was  convicted  (Syvedale  v.  Sir 
Edward  Lenthal,  Gro.  Jac,  363).  Upon  this,  in  the  reign  of  James  I.,  there  was  an 
information  against  Sir  John  Webb  and  his  lady  on  the  statute,  for  that  the  wife, 
being  of  the  age  of  sixteen  years,  did  not  repair  to  any  church  or  chapel  to  hear  divine 
service  at  any  time  within  eleven  months  past,  wherefore  he  demanded  £220.     To 

1  Sect.  12.  *  Ibid.  13. 

3  These  are  the  first  acts  in  which  popish  recusants  are  mentioned  under  that  appella- 
tion, namely,  35  Elk.,  c.  1,  2. 
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pain  of  forfeiting  all  his  goods  and  chattels  and  his  lands  during 
life.  And  those  who  have  no  certain  place  of  dwelling  are  to  repair 
to  the  place  where  they  were  born,  or  where  their  father  or  mother 
then  dwell,  and  there  stay,  under  the  above  penalty.1  And  all 
such  persons,  within  twenty  days  after  their  coming  to  any  of  the 
said  places,  are  to  notify  their  arrival,  and  present  themselves,  with 
their  names  in  writing,  to  the  minister  or  curate,  and  to  the  con- 
stable or  headborough  of  the  town :  the  minister  or  curate  to  make 
an  entry  thereof  in  a,  book,  and  to  certify  it  to  the  justices  in  sessions, 
who  are  to  cause  it  to  be  entered  in  the  rolls. 

But  because  some  were  not  of  ability  to  answer  any  competent 
penalty,  the  act  further  provides  another  course  to  be  taken  with 
them ;  for  all  persons  of  that  kind  (not  being  femes  covert,  not 
having  lands  or  hereditaments  of  £20  per  annum,  nor  goods  and 
chattels  to  the  value  of  £40),  being  popish  recusants,  and  offending 
as  above,  and  neglecting  to  comply  with  the  directions  of  this  act, 
who  shall  not  within  three  months  after  being  apprehended,  con- 
form to  the  laws  in  coming  to  church,  and  making  open  submission, 
when  required  by  the  bishop  or  a  justice  of  peace,  shall  abjure 
the  realm  in  the  like  manner,  and  with  the  like  penalty  for  dis- 
obedience, after  such  abjuration,  as  is  mentioned  in  the  last  act. 
Persons  by  this  statute  confined  to  the  space  of  five  miles  round 
their  usual  dwelling-place,  may  exceed  those  limits  upon  having  a 
license  to  travel,  under  the  hands  of  two  justices,  with  the  assent 
of  the  bishop,  lieutenant,  or  deputy-lieutenant  of  the  county.  And 
persons  bound  to  appear  to  process  out  of  any  court  bond-fide,  shall 
not  incur  any  penalty. 

Any  person,  before  he  is  convicted  of  any  offence  against  this 
act,  who  shall  in  the  parish  church,  on  Sunday  or  other  festival 
day,  hear  divine  service,  and  then,  before  the  sermon  or  reading 
the  gospels,  make  public  and  open  submission  (a  fprm  of  which  is 
given  in  the  act)  and  declaration  of  his  conformity,  shall,  in  like 
manner  as  offenders  under  the  last  statute,  be  discharged  of  the 
penalties  of  this  act,  unless  he  afterwards  relapses.2  This  submis- 
sion to  be  entered  in  a  book  by  the  minister,  and  certified  within 
ten  days  to  the  bishop.3  Any  person  suspected  to  be  a  Jesuit, 
seminary  or  massing  priest,  who  shall  refuse  to  answer  whether  he 
is  so,  when  examined  by  a  person  having  lawful  authority,  shall  be 
committed  to  prison  without  bail  or  mainprise  till  he  does> 
With  this  concludes  this  head  of  statutes  relating  to  religion  and 

which  they  pleaded  a  conviction  under  the  29  Elizabeth,  c.  vi.,  and  also  set  up  the  35 
Elizabeth,  c.  i. ,  fol.  10,  to  show  that  the  information  was  not  maintainable.  The  matter 
was  left  in  doubt  (The  King  v.  Webb,  Oro.  Jac,  480).  There  was  a  similar  prosecu- 
tion by  the  same  informer  against  Sir  John  Curson  and  Dame  Magdalen,  his  wife,  in 
which  it  was  proved  that  she  was  sick  for  a  great  part  of  the  time,  and  thereby 
excused  heresy.  But  as  it  was  alleged  that  she  was  a  recusant,  both  before  and  after, 
it  was  said  by  the  court  that  it  should  not  excuse  her,  for  it  shall  be  intended  that 
she  obstinately  forbare  during  that  time  (Parker  v.  Sir  John  Curson  and  Dame  Mag- 
dalen, Cro.  Eliz.,  529). 

1  Sect.  4.  2  Ibid.  15-18.  3  Ibid.  17.  *  Ibid.  11. 
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the  government.  The  object  of  these  laws,  as  well  as  the  design 
and  scope  of  them,  required  that  they  should  be  treated  somewhat 
minutely.  While  they  show  the  great  effect  which  was  at  that 
time  attributed  to  the  powers  of  legal  provision,  they  display,  in  a 
remarkable  manner,  the  extent  to  which  our  criminal  law  was  then 
strained  ;  and,  on  all  accounts,  they  deserve  a  particular  regard  in 
the  history  of  our  jurisprudence. 

The  remaining  penal  statutes  concern  common  offences,  of  which 

Common     those  first  deserve  notice  which  make  any  alteration  in 

offences,     crimes  that  before  existed  at  common  law,  such  as 

taking  away  clergy.     We  shall,  after  them,  consider  those  which 

respect  the  coin,  and  then  such  as  relate  to  common  felonies  and 

misdemeanours. 

Of  the  former  kind,  the  first  which  presents  itself  is  stat.  8Elizabeth, 
c.  4,  made  against  the  cut-purses  and  pick-purses  of 
pick-Ppu?ses      that  time  (a).     The  preamble  of  this  act,  as  it  fully 
deprived  of      describes  the  persons  against  whom  the  law  was  levelled, 
cergy'  and  that  in  a  very  particular  manner,  is  worthy  of 

notice.  It  speaks  of  them  as  "  a  certain  kind  of  evil-disposed  per- 
sons, commonly  called  cut-purses,  or  pick-purses,  but,  indeed,  by 
the  laws  of  this  land,  very  felons  and  thieves,"  who  "  do  confeder 
together,  making  among  themselves,  as  it  were,  a  brotherhood  or 
fraternity  of  an  art  or  mystery,  to  live  idly  by  the  secret  spoil  of 
the  good  and  true  subjects  of  this  realm  ;  and,  as  well  at  sermons 
and  preachings  of  the  word  of  God,  and  in  places  and  time  of  doing 
divine  service  and  common  prayer  in  churches,  chapels,  closets,  and 
oratories  ;  and  not  only  there,  but  also  in  the  prince's  palace,  house, 
yea,  and  presence ;  and  at  the  places  and  courts  of  justice,  and  at 
the  time  of  ministration  of  the  laws  in  the  same ;  and  in  fairs, 
markets,  and  other  assemblies  of  the  people  ;  yea,  and  at  the  time 
of  the  doing  execution  of  such  as  have  been  attainted  of  any  murder, 
felony,  or  other  criminal  cause,  ordained  chiefly  for  terror  and 
example  of  evil-doers,  do,  without  respect  or  regard  of  any  time, 
place,  or  person,  or  of  any  fear  of  God  or  the  law,  under  the  cloak 
of  honesty  by  their  outward  appearance,  countenance,  and  be- 
haviour, subtily,  privily,  craftily,  and  feloniously,  take  the  goods  of 
divers  good  and  honest  subjects  from  their  persons,  by  cutting 
and  picking  their  purses,  and  other  felonious  sleights  and  devices, 
to  the  utter  undoing  and  impoverishing  of  many."  After  this,  it 
is  enacted,  that  no  person  who  shall  be  indicted  or  appealed  for 
felonious  taking  of  any  money,  goods,  or  chattels,  from  the  person 
of  any  other  privily  loithout  his  knowledge,  in  any  place  what- 
soever, and  shall  be  convicted  by  verdict  or  confession,  or  will  not 
answer  directly,  or  shall  stand  wilfully  mute,  or  challenge  per- 

(a)  Bepealed  by  48  George  III.,  c.  cxxix.  The  stat.  48  George  III.,  c.  cxxix.,  s.  2, 
which  repealed  the  8  Elizabeth,  c.  iv.,  was  not  intended  to  alter  the  offence  of  robbery 
at  common  law,  but  merely  to  make  stealing  from  the  person  not  a  capital  offence 
(Rex  v.  Pewree,  2  Leach,  C.  0.,  1046).  By  the  stat.  7  and  8  George  IV.,  c.  xxvii.,  the 
Btat.  48  George  III.,  c.  cxxix.,  is  wholly  repealed. 
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emptorily  above  twenty,  or  be  outlawed,  shall  be  admitted  to  bis 
clergy. 

An  exact  attention  to  the  wording  of  this  act  has  induced  many 
to  think,  that  the  construction  of  it  is  overstrained  when  applied, 
in  general,  to  modern  pickpockets.  It  is  observed,  that,  according 
to  the  fashion  of  dress  in  those  days,  the  purse  used  to  hang  at  the 
girdle,  and  that  the  persons  described  in  the  preamble  were  such, 
who,  under  the  appearance  of  gentlemen,  could  introduce  themselves 
into  all  companies  and  places ;  that  the  cutting  or  picking  of  purses 
of  that  kind  was  a  very  different  act  from  the  business  of  picking 
pockets.  To  this,  perhaps,  it  might  be  added,  consistently  enough 
with  the  strictness  sometimes  observed  in  construing  laws  so  very 
penal  as  this,  that  when  the  fashion  of  dress  was  altered,  there  no 
longer  remained  the  subject  intended  by  this  act,  and  that  no  offence 
could  be  committed  under  it.  But  this,  perhaps,  is  allowing  too 
great  influence  to  the  preamble  of  a  statute,  which,  it  is  well  known, 
though  generally  explanatory  of  the  occasion  of  an  act,  is  not  always 
to  control  the  wording  of  the  enacting  clause  ;  and  in  this  instance 
the  enacting  part  is  so  general,  as  well  to  warrant  the  practice 
which  has  been  founded  on  it  for  many  years. 

This  statute  makes  another  very  material  provision  respecting 
clergy.  It  sometimes  happened  that  a  man  who  had  before  com- 
mitted some  felony,  from  which  clergy  was  taken  away,  would 
afterwards  be  arraigned  for  some  single  felony  upon  which  he  would 
be  allowed  his  clergy,  and  after  that  he  could  not,  by  law,  be  im- 
peached for  the  former  offence.  To  remedy  this,  it  is  enacted  1 
that  every  person  who  shall  be  admitted  to  his  clergy,  and  be 
delivered  to  the  ordinary  and  make  his  due  purgation,  and  shall 
before  such  admission  have  committed  any  other  offence  whereupon 
clergy  is  not  allowable,  may  be  indicted  and  used  in  all  things 
according  to  the  law,  as  though  no  such  admission  to  clergy  had 
been. 

The  next  statute  relating  to  clergy  is  stat.  18  Elizabeth,  c.  7, 
which  ordains,  that  if  any  person  commit  any  manner  of  felonious 
rape,  ravishment,  or  burglary  (a),  and  shall  be  found  guilty,  out- 
lawed, or  confess,  he  shall  suffer  death,  and  forfeit  as  in  cases  of 
felony,  without  any  allowance  of  the  benefit  of  clergy.  And  for 
plain  declaration  of  the  law  upon  this  point,  it  is  also  enacted2  that 
if  any  person  shall  unlawfully  and  carnally  know  and  abuse  any 
woman  child  under  the  age  of  ten  years,  it  shall  be  felony  without 
allowance  of  clergy. 

In  order  to  avoid  perjuries  and  other  abuses  in  the  purgation  of 
clerks-convict  delivered  to  the  ordinary,  it  is  by  the      Purgation  of 
same  statute  enacted,  that  persons  admitted  to  their   clerks  abolished, 
clergy  shall  not  be  delivered  to  the  ordinary,  as  had  been  accustomed, 

(a)  Vide  12  Anne,  stat.  1.  Both  statutes  [were  repealed  by  7  and  8  George  IV., 
c.  xxix. 

iSeot.;4.  3Ibid. 
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but  after  clergy  allowed,  and  burning  in  tbe  hand,  according  to 
stat.  4  Henry  VII.,  c.  13,  shall  forthwith  be  enlarged  out  of  prison. 
However,  the  justice  may,  for  the  further  correction  of  such  persons, 
keep  them  in  prison  for  such  time  as  they,  in  their  discretions,  shall 
think  convenient,  so  as  it  does  not  exceed  one  year.  By  which 
provision  the  benefit  of  clergy,  after  many  and  various  qualifications 
and  changes,  was  at  length  reduced  to  its  present  appearance ;  for 
the  subsequent  clause  of  this  act  is  only  a  more  full  declaration  of 
what  had  been  provided  by  stat.  8  Elizabeth,  c.  4,  s.  4.  That 
act  had  enacted,  that  persons  admitted  to  their  clergy  should, 
notwithstanding,  answer  to  indictments  for  former  felonies  not 
clergyable,  if  they  had  made  their  purgation  ;  but  now,  as  stat.  18 
Elizabeth  had  taken  away  the  necessity  of  making  purgation,  on 
that  account,  as  well,  perhaps,  as  to  extend  the  provision  of  stat.  8 
Elizabeth  to  all  former  feloniesrit  is  now  by  the  present  act -further 
enacted,  that  all  persons  who  are  admitted  to  the  benefit  of  clergy 
shall,  notwithstanding,  be  put  to  answer  to  all  other  felonies,  and 
suffer  execution  for  the  same,  as  though  they  had  been  delivered 
to  the  ordinary  and  made  their  purgation. 

There  are  two  other  acts  which  take  away  clergy  from  felons, 
made  in  the  latter  part  of  this  reign.  Stat.  39  Elizabeth,  c.  9, 
takes  away  clergy  from  the  principals,  and  accessaries  before,  under 
stat.  3  Henry  VII.,  c.  2,  of  stealing  heiresses,  if  they  are  convicted, 
or  attainted,  stand  mute,  make  no  direct  answer,  or  challenge 
Housebreakers  peremptorily  above  twenty  jurors.  And  by  c.  15th 
deprived  of  clergy.  0f  the  game  act,  clergy  is  taken  from  a  certain 
species  of  housebreakers.  To  understand  the  design  of  this  act, 
we  must  consider  the  preamble,,  which  has,  in  this  case,  been 
allowed  to  govern,  in  some  degree,  the  enacting  clause,  though  that 
of  stat.  8  Elizabeth,  as  we  before  observed,  has  been  disregarded. 
It  recites  that  "  divers  lewd  and  felonious  persons,  of  late  years, 
understanding  that  the  penalty  of  the  robbing  of  houses  in  the  day- 
time (no  person  being  in  the  house  at  the  time  of  the  robbery)  is 
not  as  penal  as  to  commit  a  robbery  in  any  house,  any  person  being 
therein  at  the  time  of  the  robbery,  which  has  emboldened  divers 
lewd  persons  to  watch  their  opportunity  and  time  to  commit  many 
heinous  robberies,  in  breaking  and  entering  divers  honest  persons' 
houses,  and  especially  of  the  poorer  sort  of  people,  who,  by  reason 
of  their  poverty,  are  not  able  to  keep  any  servant,  or  otherwise  to 
leave  anybody  to  look  to  their  house  when  they  go  abroad  to  hear 
divine  service,  or  from  home  to  follow  their  labour  to  get  their 
living,  which  is  to  the  hinderance  and  loss  of  good  subjects,  and 
the  utter  impoverishing  of  many  poor  widows,  sole  women,  and 
other  people."  After  thus  setting  forth  the  occasion  of  the  act,  it 
is  ordained,  that  if  any  person  shall  be  convicted  by  verdict,  con- 
fession, or  otherwise,  according  to  law,  for  the  felonious  taking 
away,  in  the  day-time'  of  any  money,  goods,  or  chattel,  being  of 
the  value  of  five  shillings  or  upwards,  in  any  dwelling-house  or 
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houses,  or  any  part  thereof,  or  any  outhouse  or  outhouses  belonging 
to  and  used  with  any  dwelling-house,  although  no  person  shall  he 
in  the  said  house  or  outhouse  at  the  time  of  such  felony  committed, 
then  such  persons  shall  not  be  admitted  to  their  clergy.  Upon 
this  act  it  has  been  held,  that,  notwithstanding  the  enacting  clause 
speaks  only  of  a  felonious  taking,  and,  in  fact,  takes  away  clergy 
from  a  simple  larceny ;  yet,  as  the  preamble  mentions  breaking 
and  entering,  and  robbing,  no  person  being  therein,  this  has  been 
considered  as  an  interpretation  of  the  meaning  of  the  legislature, 
and  these  circumstances  are  considered  as  necessary  to  be  laid  and 
proved  to  constitute  an  offence  under  this  statute. 

The  former  acts,  which  had  taken  away  clergy  from  certain 
larcencies,  had  been  framed  with  an  eye  to  certain  circumstances 
attending  this  crime,  as  putting  in  fear  in  a  dwelling-house,  privily, 
and  the  like.  This  is  the  first  which  took  into  the  account  of 
criminality  the  value  of  the  thing  stolen.  Now,  therefore,  as  the 
case  of  stealing  under  the  value  of  12d,,  was  not  within  any  of  the 
former  acts,  if  the  thing  taken  was  valued  at  less  than  5s.,  the 
offender  was  out  of  the  penalty  of  this  law.  As  this  valuation  is 
left  to  the  discretion  of  the  jury,  who  estimate  it,  with  all  equitable 
allowances  for  the  changes  which  happen  in  the  value  of  money  at 
different  periods,  no  great  inconveniencies,  if  any,  arise  from  fixing 
such  a  stated  price  upon  a  man's  life ;  and  the  legislature  have 
accordingly  adopted  this  mode,  among  others,  of  marking  the 
degrees  of  this  offence  in  several  subsequent  statutes. 
.  After  the  discordant  opinions  that  have  been  mentioned  in  dif- 
ferent parts  of  this  history  on  the  subject  of  principal  and  accessary, 
it  will  be  a  satisfaction  to  find  that  former  precedents  have  been 
reviewed,  and  after  some  attempts  made  to  reconcile  them,  to  see 
the  law  on  this  important  article  settled  on  authority.  This  seems 
to  have  been  done  at  least  by  the  latter  end  of  this  reign.  In 
Syer's  case,  we  find  it  resolved  by  the  whole  court,  that  if  the 
principal  is  pardoned,  or  has  his  clergy,  the  accessory  cannot  be 
arraigned,  according  to  the  old  maxim,  ubi  factum  nullum,  ibi 
fortia  nulla  ;  and  none  can  be  called  principal  till  he  is  so  proved 
and  adjudged  by  law,  and  that  ought  to  be  by  judgment  on  verdict, 
confession,  or  outlawry :  and,  therefore,  when  the  principal  is  par- 
doned, or  takes  his  clergy  before  judgment,  the  accessory  shall 
never  be  arraigned,  because  there  is  no  judgment  against  the  prin- 
cipal; but  if  the  principal  is  pardoned,  or  has  his  clergy  after 
judgment,  the  accessary  shall  be  arraigned.1  In  Bibithe's  case, 
about  six  years  after,  it  was  held  there  could  be  no  accessary  before 
to  manslaughter,  or  rather,  according  to  Lambard,  chance-medley, 
because  it  must  always  be  on  a  sudden  affray ;  and  because  the 
principal  had  his  clergy  before  judgment,  the  accessaries  were  not 
arraigned,  upon  the  authority  of  Syer's  case,  which  was  recognised 
as  settled  law.2 

14 Rep.,  43.  'Ibid.  44. 
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Notwithstanding  the  humour  of  the  times  was  to  take  away 
clergy  from  certain  offences,  that  privilege  was  in  no  disfavour  in 
our  courts,  wherever  an  offender  was  entitled  to  it  by  law.  Perhaps, 
since  some  felonies  had  been  deprived  of  this  privilege,  it  was 
thought  the  legislature  meant  to  speak  plainly,  that  all  other  felons 
were  not  such  as  merited  capital  punishment,  and  therefore  their 
claim  of  clergy  should  be  favoured  as  much  as  possible,  to  assist 
the  above  distinction.  It  was  the  opinion  of  all  the  justices  of 
assize  assembled  at  Sergeants'  Inn,  that  if  a  felon  in  a  clergyable 
'  felony  prayed  the  book,  and  was  found  not  able  to  read,  and  it  was 
recorded  by  the  ordinary  and  the  court  non  legit  ut  clericus;  yet,  if  he 
should  be  kept  in  prison  till  another  sessions,  and  upon  being  asked 
should  read,  he  should  still  have  his  clergy,  notwithstanding  the 
above  record.  And  they  quoted  a  case  in  the  time  of  Henry  the 
Sixth,  where  it  is  said  this  privilege  should  be  allowed  even  under 
the  gallows.  Yet  they  still  pretended  to  lay  down  the  old  law 
upon  this  head ;  namely,  that  a  jailor  who  taught  a  prisoner  to 
read,  would  be  now  punished  for  a  contempt.1 

It  seems  that,  before  the  statute  of  the  18th  Elizabeth,  the  whole 
matter  of  granting  and  recording  clergy  was  reduced  to  a  mere 
formality.  The  following  case,  which  happened  in  the  fourth 
of  the  queen,  will  be  an  instance  of  this,  as  well  as  a  proof  of  the 
necessity  for  stat.  8  Elizabeth,  about  clergy.  One  Stone  had  com- 
mitted two  felonies  in  one  day,  one  clergyable,  the  other  not.  He 
was  first  indicted  of  that  which  was  clergyable,  and  being  found 
guilty,  petit  librum,  et  tradito  ei  libro  legit  ut  clericus,  and  this  was 
entered  by  the  clerk ;  but  no  such  words  as  traditur  ordinario. 
And  yet  he  was  reprieved,  without  any  judgment  being  passed ; 
and  then,  at  a  subsequent  sessions,  he  was  indicted  of  the  other 
felony,  and  arraigned  upon  it :  he  was  found  guilty  of  this  also,  et 
tunc  petit  librum,  et  habuit,  et  legit,  sed  non  crematur,  neque  tradi- 
tur ordinario,  all  which  was  so  entered  with  a  curia  advisare  vult, 
&c,  and  judgment  was  respited  for  a  year;  when  the  recorder  of 
London,  before  whom  it  had  been  brought,  proposed  the  question 
to  the  judges,  whether  he  should  have  judgment  to  be  hanged,  or 
should  be  delivered  to  the  ordinary  as  a  clerk-convict ;  and  being 
debated  by  the  justices  of  both  benches  and  assize  at  Sergeants' 
Inn,  seven  of  them  were  of  one  opinion,  and  six  of  another.  Catlin, 
the  chief-justice  ;  A.  Browne,  justice ;  Bendloe  Pountrel,  Welshe, 
and  Harper,  sergeants ;  and  Gerard,  attorney-general,  held  that  he 
should  have  judgment  to  be  hanged,  because  no  judgment  of  clerk- 
convict  had  been  given  against  him  on  the  former  indictment ;  and 
besides,  the  second  offence,  they  said,  should  be  construed  more  in 
favour  of  the  queen ;  namely,  that  it  was  committed  since  the  first 
arraignment,  and  if  so,  the  plea  of  autrefoit-convict  would  not  avail 
him.  On  the  other  hand,  Dyer,  chief-justice;  Sanders,  chief- 
baron  ;  Whiddon,  Corbet,  and  Weston,  justices ;  and  Carus  and 

» 3  and  4  Eliz.    Dyer,  205,  6. 
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Cholmley,  sergeants,  were  of  opinion  that  the  not  entering  the 
tradatur  ordinario  was  a  default  in  the  court,  and  should  have 
been  entered  of  course.  His  life,  they  said,  had  been  once  in 
jeopardy  ;  and  it  shall  not  be  intended  that  the  felony  for  which 
clergy  did  not  lie  was  committed  before  the  other,  for  by  the  indict- 
ments they  appear  to  be  both  done  the  same  day,  and  in  favorem 
vitce  the  most  merciful  side  should  be  taken. 

It  is  observed  by  Dyer,  that  though  the  present  felony  was  com- 
mitted after  the  other,  yet  if  the  felon  had  had  judgment  on  the 
former  indictment,  as  a  clerk-convict,  though  he  was  not  delivered 
to  the  ordinary,  he  ought  not  to  be  arraigned  on  the  second  indict- 
ment ;  because  he  was  discharged  by  the  conviction  from  all  felonies 
committed  by  him  before  the  conviction ;  because  he  ought,  accord- 
ing to  Staunforde,1  to  be  charged  with  all  his  offences  before  his 
clergy  is  allowed,  or,  at  least,  before  he  goes  from  the  bar.  For 
on  the  same  day,  as  soon  as  the  court  have  recorded  quod  legit 
ut  clericus,  he  shall  be  said  to  be  the  prisoner  of  the  ordinary, 
though  he  actually  returned  to  prison  from  whence  he  was  brought, 
otherwise  the  stat.  de  cle.ro  25  Edward  III.,  c.  5,  would  not  be 
observed.  There  seems  to  have  been  a  difference  of  opinion,  or,  at 
least,  of  practice,  in  the  entry  of  the  prayer  of  clergy ;  some  would 
have  it,  et  tradito  eilibro  legit  ut  clericus,  et  tradatur  ordinario;  and 
not  in  the  style  of  a  judgment,  ideo  tradatur  ordinario,  &c.  It 
was  said  by  the  clerks  of  the  king's  bench,  that  the  latter  was  the 
form  they  used.2  It  appears  from  the  case  of  Holcroft  before 
mentioned,  which  though  it  was  two  years  after  the  statute,  that 
these  entries  of  clergy  were  not  regularly  made ;  and  they  there 
held  that  the  party  should  not  be  prejudiced  by  an  omission  of  the 
court ;  but,  if  no  clergy  was  even  prayed,  but  being  a  clergyable 
offence,  the  judgment  was  respited,  and  it  passed  over  in  silence, 
as  was  the  common  way,  the  party  should  have  the  same  benefit  of 
it,  if  it  was  necessary  to  plead  it  on  any  future  occasion. 

The  debated  point,  whether  on  a  conviction  of  manslaughter  in 
an  appeal,3  the  crown  could  pardon  the  burning  in  the  hand,  was 
at  length  settled  in  Biggen's  case,  at  the  latter  end  of  this  reign. 
It  is  said,  that  an  appeal  being  the  suit  of  the  party,  and  by  stat. 
4  Henry  VII,  c.  13,  the  burning  of  the  hand  being  part  of  the 
punishment,  it  could  not  be  remitted  by  the  crown.  But  on  con- 
ference with  the  judges  it  was  resolved  the  pardon  would  be  good ; 
for  the  burning  in  the  hand  was  not  ordained  by  stat.  4  Henry 
VII.  as  a  punishment,  but  merely  to  signify  to  the  judge  whether 
the  party  had  had  his  clergy  before  or  not.  Again,  it  was  objected, 
conformably  with  what  was  laid  down  in  that  former  case,  that  the 
queen  could  not  pardon  the  imprisonment ;  so  now  it  was  said, 
though  the  burning  in  the  hand  might  be  pardoned,  yet  the 
defendant  might  be  imprisoned  at  the  suit  of  the  party ;  for  now 

1  Fol.  108.  2  4  Eliz.,  Dyer,  214,  48. 

3  Vide  ante,  and  3  Eliz.,  Dyer,  201,  67 ;  9  Eliz.,  Dyer,  261. 
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there  was  this  additional  reason,  that  by  stat.  18  Elizabeth  they 
cannot  deliver  the  prisoner  before  he  is  burnt  in  the  hand.  But 
they  resolved,  that  though  by  that  act  the  prisoner,  after  clergy 
allowed  and  burning  in  the  hand,  should  be  presently  enlarged ; 
and  though  they  held  that  act  to  extend  to  appeals  as  well  as 
indictments,  yet,  they  said,  as  the  queen  had  pardoned  the  burning 
in  4he  hand,  the  party,  by  construction  of  that  act,  should  be 
discharged  of  his  imprisonment,  otherwise  he  must,  upon  the  above 
objection,  remain  perpetually  in  prison.1 

Next  follow  the  acts  concerning  the  coin  (a).  It  had  been  made 
Offences  against  treason  by  stat.  3  Henry  V.,  c.  6,  to  clip,  wash,  round, 

the  coin.  or  fiie  the  coin.  This  had  been  repealed  by  the  general 
repealing  act  of  Queen  Mary.  This  practice,  therefore,  had  of  late 
been  more  boldly  continued,  as  the  statute  says,  for  wicked  lucre 
and  gain's  salce,  on  which  account  it  was  now  enacted  by  stat. 
5  Elizabeth,  c.  11,  that  clipping,  washing,  rounding,  or  filing,  for 
wicked  lucre  or  gain's  sake,  of  the  proper  money  or  coin  of  this 
realm,  or  of  the  money  or  coin  of  any  other  realm  allowed  and 
suffered  to  be  current  within  this  realm,  by  proclamation,  shall  be 
adjudged  treason.  But  there  were  other  ways  of  injuring  the  coin 
besides  those  described  in  that  act,  which  occasioned  another  to  be 

(a)  No  subject  has  been  the  subject  of  more  frequent,  more  elaborate,  or  more  strin- 
gent legislation  than  this  of  coining.  There  were  ancient  statutes  on  the  subject,  as, 
for  instance,  the  stat..  de  moneta  vulgo,  21  Edward  I.,  27  Edward  I.,  9  Edward  III.,  17 
Edward  III.,  &e.  (vide  vol.  ii.)  At  common  law  it  was  a  misdemeanour,  of  course,  to 
coin  money,  but  it  is  manifest  that  the  character  of  the  offence  would  be  greatly 
different  according  to  the  character  of  the  coin.  If  the  coin  were  of  little  value,  or 
much  less  than  the  genuine  coin,  it  would  amount  to  cheating  ;  if  otherwise,  it  would 
only  be  an  offence  against  the  royal  prerogative.  It  need  hardly  be  said,  that  ordi- 
narily the  offence  was  of  the  former  character,  and  came  to  a  very  gross  and  grievous 
species  of  cheating.  Hence  the  scope  of  the  older  statutes  was  to  increase  the  punish- 
ment of  the  offence,  and  especially  to  make  the  inchoate  acts  of  it  more  highly  penal. 
Thus  it  was  a  question,  whether  it  was  a  misdemeanour  at  common  law  to  have  tools 
for  coining  in  possession,  with  intent  to  use  them  ;  and  Lord  Hardwicke  dissented 
(Sex  v.  lAtton,  1  East,  P.  C,  172).  And  the  8  and  9  William  III.  made  it  treason  to 
have  tools  or  instruments  for  coining  within  the  possession  with  such  intent  (Sex  v. 
Bell,  ibid.,  169).  Even  as  to  having  base  coin  in  possession,  with  intent  to  utter  it, 
the  law  seemed  doubtful.  It  was  indeed  held  that  having  the  possession  of  counter- 
feit money,  with  intention  to  pay  it  away  as  and  for  good  money,  was  an  indictable 
-offence  at  common  law  (Sex  v.  Parker,  1  Leech,  C.  C,  il).  And  that  procuring  base 
coin,  with  intent  to  utter  it  as  good,  was  a  misdemeanour  (Rex  v.  Fuller,  R.  &  R.  O.  C, 
308).  And  the  having  in  possesion  a  large  quantity  of  base  coin  is  evidence  of  having 
procured  it  with  intent  to  utter  it,  unless  there  were  other  circumstances  to  induce 
a  belief  that  the  defendant  was  the  maker  (Ibid.)  But  it  was  held  that  having 
counterfeit  silver  in  possession,  with  intent  to  utter  it  as  good,  was  no  offence  before  the 
stat.  2  William  IV.,  c.  xxxiv.,  s.  8  (Rex  v.  Heath,  R.  &  R.  €:  C,  184 ;  S.  P.  Sex  v.  Stewart, 
R.  Sf  S.  C.  C,  288).  And  the  having  such  silver  in  possession,  knowingly,  designedly, 
and  illegally,  knowing  it  to  be  counterfeit,  was  not  considered  an  act  (Ibid.) ;  but 
getting  it  into  possession  with  intent  to  utter  it  was  an  offence  (Ibid.)  The  successive 
statutes  framed  on  the  subject  were  all  in  aid  of  each  other,  and  formed  one  body  of 
legislation,  so  that  the  penalties  were  often  cumulative.  Thus  the  punishment  under 
statutes  8  and  9  William  III.,  c.  xxvi.,  and  11  George  III.,  c.  xl.,  was  burning  in  the 
hand,  and  imprisonment  not  exceeding  a  year,  and  that  under  stat.  18  Elizabeth, 
c.  vii.,  s.  30  (Rex  v.  West,  1  East,  P.  C,  181).  But  it  was  afterwards  regulated  by  the 
stat.  2  William  IV.,  c.  xxxiv. 

'  5  Eep.,  50. 
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made '(a),  which  declares,  that  if  any  person,  for  wicked  lucre  or 
gain's  sake,  by  any  art,  ways,  or  means  whatsoever,  shall  impair, 
diminish,  falsify,  scale,  or  lighten  the  proper  coin  of  this  realm,  or 
the  coin  of  any  other  realm  allowed  and  suffered  to  be  current . 
within  this  realm  by  proclamation,  it  shall  be  deemed  treason. 
These  two  acts  extend  to  counsellors,  consenters,  and  aiders ;  and 
both  of  them  save  the  corruption  of  blood  which  would  otherwise 
follow  upon  the  attainder,  and  also  the  wife's  dower. 

In  the  meantime  it  was,  by  stat.  19  Elizabeth,  c.  3,  made  mis- 
prision of  treason  falsely  to  forge  or  counterfeit  any  such  coin  of 
gold  or  silver  as  is  not  the  proper  coin  of  this  realm,  not  permitted 
to  be  current  within  the  realm,  which  extends  also  to  procurers, 
aiders,  and  abettors. 

We  shall  now  go  through  the  felonies  enacted  by  parliament  in 
the  order  in  which  they  arose.  First,  we  find  it  was  made  felony, 
by  stat.  1  Elizabeth,  c.  10,  to  convey,  or  procure  to  be  conveyed, 
into  any  ship  or  vessel  any  leather,  tanned  or  untanned,  or  any 
tallow,  with  intent  to  transport  them  beyond  sea.  This,  however, 
was  repealed  by  stat.  18  Elizabeth,  c.  9.  Then  stat.  5  Elizabeth, 
c.  10,  revives  the  stat.  22  Henry  VIII.,  c.  7,  concerning  servants 
embezzling  their  master's  goods,  which  had  been  repealed  by  the 
general  repealing  act  ;2  c.  17  of  the  same  act  revives  also  stat.  25 
Henry  VIII.,  c.  6,  made  for  the  punishment  of  buggery,  which  had 
also  been  repealed  by  the  statute  of  Mary. 

In  the  parliament  of  the  5th  Elizabeth  there  was  an  act  made, 
c.  20,  to  explain  stat.  1  and  2  Philip  and  Mary,  c.  4,  concerning 
Egyptians.  It  had  become  a  doubt  whether  that  act  was  not  con- 
fined to  such  persons  who  were  foreigners  by  birth,  and  not  to  those 
who  being  born  within  the  realm  became  of  their  company,  and 
counterfeited  their  speech  and  manner.  It  is,  therefore,  declared 
by  stat.  5  Elizabeth,  c.  20,  that  the  former  act  shall  continue  in 
force ;  and  to  remove  the  doubt,  it  enacts  further,  that  every  person 
who  shall  be  seen  in  any  company  of  vagabonds,  commonly  called 
Egyptians,  or  counterfeiting,  transforming,  or  disguising  themselves, 
by  their  apparel,  speech,  or  other  behaviour,  like  Egyptians,  and 
shall  so  continue  at  one  or  several  times  for  the  space  of  a  month, 
shall  be  judged  felons,  without  the  benefit  of  sanctuary  or  clergy ; 
and,  moreover,  shall  be  tried  by  people  of  the  county,  and  not  per 
medietatem  linguce.  The  penalty  of  this  act  not  to  extend  to  chil- 
dren under  fourteen  years.  .  In  further  explanation  of  the  act  of 
Philip  and  Mary,  it  is  declared  that  it  is  not  to  be  considered  as 
compelling  people  born  within  the  realm  to  depart,  but  only  to 
leave  that  course  of  life. 

As  a  companion  to  this  act,  the  parliament  in  the  same  session 
passed  another,3  against  witchcraft  and  enchantments,  witehcis£t 
containing  very  severe  and  sanguinary'penalties  against 
(a)  Repealed  by  2  William  IV.,  c.  xxxix. 
'Stat.  18Eliz.,  o.  1.  2  Stat.  1  Mary,  st.  1,  o,  1.  !  Cap.  16. 
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these  imaginary  crimes.  The  stat.  33  Henry  VIII.,  c.  8,  had  been 
repealed  by  stat.  1  Edward  VI.,  c.  12,  and  as  no  law  was  now  in 
force  to  punish  the  offenders,  it  was  enacted  by  stat.  5  Elizabeth, 
c.  16,  if  any  person  use  or  practise  any  invocation  or  conjuration 
of  evil  and  wicked  spirits,  or  practise  any  witchcraft,  enchantment, 
charm,  or  sorcery,  whereby  any  one  shall  happen  to  be  killed  or 
destroyed,  it  shall  be  felony  without  clergy :  and  if  any  one  be 
thereby  wasted,  consumed,  or  lamed,  in  body  or  member,  or  any  of 
his  goods  destroyed  or  impaired,  such  offender  is  to  be  imprisoned 
for  a  year,  and  to  stand  in  the  pillory  once  a  quarter  during  that 
time  for  six  hours  ;  and,  for  a  second  offence,  shall  be  treated  as  a 
felon  without  benefit  of  elergy.  And  further  to  put  an  end  to  all 
practices  of  this  kind,  any  person  taking  upon  him,  by  witchcraft, 
enchantment,  charm,  or  sorcery,  to  tell  in  what  place  any  treasure 
of  gold  or  silver,  or  stolen  goods,  might  be  found ;  or  using  the 
above  practices  with  intent  to  provoke  any  one  to  unlawful  love  ; 
or  to  hurt  or  destroy  any  one  in  body,  member,  or  goods,  is  to  suffer 
imprisonment  and  pillory,  and  for  the  second  offence  to  be  deemed 
a  felon  without  clergy,  as  in  case  of  those  who  do  actual  mischief.1 

Thus  were  several  former  acts  revived  with  additional  severity. 
To  these  may  be  added  stat.  1  Elizabeth,  c.  7,  which  revives  stat. 
23  Henry  VIII.,  c.  16,  making  it  felony  to  sell,  exchange,  or 
deliver  within  Scotland,  or  to  the  use  of  any  Scotsman,  any 
horse.2 

The  exportation  of  sheep  was  restrained  under  severe  pains  by 
stat.  8  Elizabeth,  c.  3.  Any  person  who  shall  deliver,  send,  receive, 
or  procure  to  be  delivered,  sent,  or  received,  into  any  ship,  any 
rams,  sheep,  or  lambs,  being  alive,  to  be  conveyed  beyond  sea,  is  to 
forfeit  all  his  goods,  half  to  the  queen,  and  half  to  him  that  will  sue 
for  the  same ;  he  is  further  to  suffer  a  year's  imprisonment,  at  the 
end  of  which  he  is,  in  some  market-town,  in  the  fulness  of  the 
market,  on  the  market-day,  to  have  his  left  hand  cut  off,  which  is 
to  be  nailed  up  in  the  most  public  place  of  the  market.  The  second 
offence  is  made  felony.  Another  felony  was  created  by  stat.  31 
Elizabeth,  c.  4,  which  inflicts  that  penalty  on  persons  who  have 
charge  or  custody  of  any  armour,  ordnance,  munition,  shot,  powder, 
or  habiliments  of  war,  belonging  to  the  queen  ;  or  of  any  victuals 
provided  for  victualling  any  soldiers,  gunners,  mariners,  or  pioneers ; 
and  shall  for  lucre  or  gain,  or  of  purpose  to  hinder  her  majesty's 
servioe,  embezzle,  purloin,  or  convey  away  any  of  the  above-men- 
tioned articles.  This  act  has  a  clause  similar  to  one  we  have  before 
remarked  upon  in  a  statute  of  Edward  VI.,  namely,  that  "  such 
person  as  shall  be  impeached  for  any  offence  made  felony  by  this 
act,  shall,  by  virtue  of  this  act,  be  received  and  admitted  to  make 
any  lawful  proof  Hhat  he  can,  oy  lawful  witness  or  otherwise,  for 
his  discharge  and  defence."  Miserable,  indeed,  was  the  condition 
of  prisoners  when  they  needed  the  direction  of  an  act  of  parliament 

1  Repealed  by  stat.  1  James  I.,  u.  12.  2  Repealed  by  4  James  I.,  e.  1. 
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to  secure  them  a  fair  and  candid  hearing,  as  well  of  their  defence 
as  of  the  proofs  for  the  prosecution  ! 

The  stat.  39  Elizabeth,  c.  17,  concerning  wandering  persons  pre- 
tending to  be  mariners  and  soldiers,  may  in  some  mea-  wandering  ma- 
sure  be  considered  as  a  vagrant  act,  as  to  the  particular  riners  and  sol- 
persons  who  are  the  objects  of  it ;  and,  indeed,  contains  dierSr 
some  regulations  in  the  spirit  of  that  kind  of  police  which  had  been 
established  by  the  famous  statute  on  that  subject,  of  which  we  have 
before  taken  notice.  The  preamble  of  this  statute  recites,  that 
many  lewd  and  licentious  persons  wandered  up  and  clown  in  all 
parts  of  the  realm,  under  the  name  of  soldiers  and  mariners;  and 
continually  assembled  themselves  weaponed  in  the  highways  in 
troops,  to  the  great  terror  of  the  people  ;  and  many  murders  and 
robberies  were  committed  by  them.  It  therefore  enacts,  that  all 
idle  and  wandering  soldiers  and  mariners,  or  idle  persons  wander- 
ing as  soldiers  and  mariners,  shall  settle  themselves  in  some  service, 
or  repair  to  the  place  where  they  were  born,  and  take  themselves 
to  some  lawful  trade ;  and  if  they  do  not,  they  are  to  suffer  as 
felons  without  benefit  of  clergy.  Also,  idle  soldiers  and  mariners, 
who  are  really  coming  from  the  sea,  if  they  have  not  a  proper  testi- 
monial (as  mentioned  in  the  vagrant  act),  or  if  they  exceed  the 
time  of  their  testimonial  above  fourteen  days,  or  counterfeit,  or 
knowingly  have  with  them  any  counterfeit  testimonial,  it  is  made 
felony  without  clergy.  However,  this  heavy  punishment  is  so  far 
alleviated,  that  the  justices  may,  upon  the  conviction  of  such  an 
offender,  not  proceed  to  sentence  of  death,  if  any  honest  person, 
approved  by  them,  will  engage  to  take  him  into  his  service  for  one 
year.  This  offence  is  cognizable  before  the  justices  in  sessions. 
The  act  contains  some  other  regulations  respecting  these  kind  of 
vagabonds. 

Many  outrages  committed  in  the  four  northern  counties  occa- 
sioned stat.  43  Elizabeth,  c.  13,  which  enacts  the  pain  of  felony 
without  clergy  on  all  who  concur  in  maintaining  those  disorders  : 
such  as  carrying  away  persons,  imprisoning ;  taking  ransom  for 
releasing  them ;  spoiling  or  making  a  prey  the  person  or  goods, 
upon  deadly  feud,  or  otherwise  ;  taking  money,  corn,  or  other  con- 
sideration, called  there  black-mail,  for  protecting  persons  against 
these  outrages  (as  they  were  persons  who  in  general  were  the  head 
and  rnaintainers  of  such  offenders)  ;  or  the  giving  of  such  money 
or  other  thing  for  protection  ;  the  burning  any  barn  or  stack  of  grain. 

Having  gone  through  such  offences  as  touch  the  life  of  delin- 
quents, we  come  now  to  those  of  an  inferior  class,  though  not  less 
deserving  of  notice.  The  first  that  present  themselves  in  this  reign, 
of  that  kind,  are  the  new  statutes  made  in  the  fifth  year  of  the 
"queen  against  perjury  and  forgery. 

The  first  of  these  is  stat.  5  Elizabeth,  c.  9,  an  act  made  m  aid  of, 
and  to  enlarge,  stat.  32  Henry  VIII.,  c.  9,  which  had  in-   perjury 
flicted  the  penalty  of  £10  on  the  suborners  of  witnesses. 
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This  fine  was  too  small,  and  it  was  necessary  to  put  a  restraint  also 
upon  those  who  committed  the  perjury,  as  well  as  the  procurers. 
It  therefore  enacts  (a),  that  every  person  who  shall  corruptly  procure 
any  witness  by  letters,  rewards,  promises,  or  by  any  other  sinister 
or  unlawful  labour  or  means  to  commit  wilful  and  corrupt  perjury 
in  any  matter  or  cause  depending  by  writ,  action,  bill,  complaint, 
or  information,  touching  lands,  tenements,  or  hereditaments,  or  any 
goods,  chattels,  debts,  or  damages,  in  any  of  the  courts  mentioned 
in  stat.  32  Henry  VIII. y  c.  9,  before  mentioned  (in  the  chancery,. 
Star-chamber,  Whitehall,  or  elsewhere  within  the  kingdom,   or 
marches  of  Wales,  where  any  person  has  authority  to  hold  plea  of 
land  by  the  king's  commission,  patent,  or  writ,  or  to  examine,  hear, 
or  determine  any  title  of  land  or  any  matter,  or  witnesses  concern- 
ing the  title,  right,  or  interest  of  any  lands,  tenements,  or  heredita- 
ments), or  in  any  of  the  queen's  courts  of  record,  or  in  any  leet, 
view  of  frank-pledge,  or  law-day,  ancient  demesne-court,  hundred, 
or  court-baron,  or  in  the  courts  of  the  stannery ;  or  any  witness 
sworn  to  testify  in  perpetuam  rei  rnemoriam,  he  is  to  forfeit  £40  ; 
arid  if  he  has  not  goods  or  lands  to  that  value,  he  is  to  be  imprisoned 
one  half  year,  and  stand  in  the  pillory  an  hour,  in  the  place  where 
the  offence  was  committed.     He  is  also  not  to  be  received  as  a 
witness  in  any  court  of  record,  until  the  judgment  be  reversed. 
The  person  who  corruptly  commits  wilful  perjury  in  any  of  the 
above  instances,  is  to  forfeit  £20,  and  to  be  imprisoned  six  months; 
and  his  oath,  in  like  manner,  not  to  be  received  in  any  court  of 
record,  till  the  judgment  be  reversed.     And  if  he  has  not  goods  or 
chattels  to  the  value  of  that  sum,  he  is  then  to  be  set  on  the  pillory, 
and  there  to  have  both  his  ears  nailed  ;  and  thenceforth  to  be  dis- 
credited and  disabled  to  be  sworn  in  any  of  the  courts  of  record 
above  mentioned. 

(a)  Upon  this  statute  several  cases  were  decided,  which  afford  a  remarkable  illus- 
tration of  the  rule  that  penal  statutes  were  to  be  strictly  construed.  Thus,  in  the 
present  reign,  one  brought  a  suit  in  equity  against  another,  and  upon  the  bill  and 
answer,  such  matter  appeared  that,  by  an  order,  the  chancellor  made  a  third  person 
to  be  as  party  to  the  bill,  and  afterwards  a  commission  went  forth  between  him  and 
the  defendant  to  examine  witnesses,  upon  which  a  witness  was  examined  on  behalf 
of  the  third  person  so  made  a  party  to  the  suit,  and  against  the  defendant  to  the 
suit,  who  thereupon  sued  him  on  the  statute ;  but  the  court  held  that  the  action  did 
not  lie,  for  the  words  were — where  a  man  is  grieved  and  damnified  in  a  suit  between 
party  and  party  ;  and  in  this  case  it  appeared  that  the  witness  was  not  a  party  to  the 
suit,  but  came  in  by  an  order,  no  bill  being  pending  against  him  nor  brought  by  him, 
and  so  he  was  out  of  the  statute,  for  it  being  penal,  is  to  be  taken  strictly  (Brodie  v. 
Owen,  Telv.,  23).  So  in  another  case,  just  after  the  close  of  this  reign,  a  defendant 
in  a  suit  in  the  Star  Chamber,  being  examined  on  interrogatories,  the  plaintiff,  sup- 
posing that  he  had  committed  perjury  on  his  examination,  procured  him  to  be  in- 
dicted on  the  statute,  but  per  totam  curiam  he  cannot  be  indicted  on  the  statute,  for 
he  is  not  testis,  but  remains  dependent,  yet  although  it  be  upon  interrogatories  (Sir 
Robert  Miller's  Case,  Yelv.,  120).  This  was  aided  by  a  more  modern  statute,  5 
George  II.,  c.  xxv.  (made  perpetual  by  9  George  II.,  c."  ix.),  as  to  which  it  was  held 
that  the  punishments  inflicted  by  a  special  act  (18  Geo.  II.,  c.  xviii.),  to  be  inflicted 
upon  perjury  in  falsely  taking  the  freeholder's  oath  at  an  election  of  a  knight  of  th« 
shire,  are  cumulative  under  the  stat.  5  Elizabeth,  c.  ix.,  s.  6,  and  2  George  II.,  c. 
xxv.,  s.  2,  to  which  the  first-mentioned  statute  refers  (Rex  v.  Price,  6  East,  327). 
There  are  a  great  number  of  perjury  clauses  in  various  acts  of  parliament,  each  relat- 
ing to  the  oaths  respecting  the  subject-matter  of  those  acts  respectively. 
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As  to  the  cognizance  of  this  offence  against  the  administration  of 
justice,  it  is  enacted,  that  as  well  the  judge  of  every  of  the  above- 
mentioned  courts,  where  any  such  suit  shall  be  depending,  and 
whereupon  the  perjury  is  committed,  as  also  the  justices  of  assize 
and  gaol-delivery,  and  the  justices  of  the  peace  in  their  sessions, 
may  hear  offences  against  this  act  by  inquisition,  presentment,  bill, 
information,  or  otherwise.  This  act1  is  not  to  extend  to  any 
ecclesiastical  court ;  nor  to  be  construed  to  restrain  the  Star- 
chamber  2  in  their  jurisdiction  over  the  same  crime.  This  act  is 
directed  3  to  be  proclaimed  at  the  assizes. 

These  are  the  provisions  made  in  restraint  of  perjury,  and  sub- 
ornation of  it,  by  this  statute ;  there  is  a  clause  also  regarding 
witnesses,  which  is  worthy  of  notice :  it  enacts,  that  persons  served 
with  process  out  of  any  court  of  record  to  testify  concerning  any 
matters  depending  in  those  courts,  and  having  tendered,  according 
to  his  countenance  or  calling,  a  reasonable  sum  for  his  costs  and 
charges,  and  not  appearing  according  to  the  tenor  thereof,  shall 
forfeit  £10,  and  make  further  recompense  to  the  party  grieved  as 
shall  be  awarded  by  the  discretion  of  the  judge  of  the  court. 

The  statute  5  Elizabeth,  c.  14,  repeals  all  former  statutes  against 
forgery  of  false  deeds,4  and  enacts  several  new  provisions 
to  punish  this  offence.  It  ordains  first,  that  if  any  person  orgery- 
shall  falsely  forge,  or  make,  or  cause  or  assent  to  be  falsely  forged 
or  made,  any  false  deed,  charter,  or  writing  sealed,  court-roll,  or 
will  in  writing,  to  the  intent  that  the  freehold  or  inheritance  of 
any  one,  in  lands,  tenements,  or  hereditaments,  freehold  or  copy- 
hold, or  any  right,  title,  or  interest  in  them,  shall  be  molested, 
defeated,  recovered,  or  charged,  or  shall  publish  the  same,  and 
shall  be  convicted  upon  an  action  of  forger  of  false  deeds,  or  upon 
bill,  or  information  in  the  Star-chamber,  he  shall  pay  to  the  party 
grieved  double  costs  and  damages,  to  be  assessed  by  the  court 
where  the  conviction  shall  be  ;  and  shall  also  be  set  on  the  pillory, 
and  there  have  his  ears  cut  off,  and  his  nostrils  slit  and  cut,  and 
seared  with  a  hot  iron :  he  shall  also  forfeit  to  the  queen  the  profits 
of  his  lands  during  life,  and  suffer  perpetual  imprisonment. 

If  the  same  be  done  with  intent  to  claim  any  interest  for  term  of 
years,  in  any  lands,  tenements,  or  hereditaments,  or  an  annuity  in 
fee-simple,  fee-tail,  or  for  life,  or  years ;  or  any  obligation  or  bill 
obligatory,  acquittance,  release,  or  other  discharge  of  a  debt,  action, 
demand,  or  other  thing  personal,  or  shall  publish  the  same,  such 
offender  shall  in  like  manner  pay  double  costs  and  damages,  shall 
be  set  on  the  pillory,  and  there  have  one  of  his  ears  cut  off,  and  be 
imprisoned  for  a  year.5 

-  The  remedy  given  to  the  party  grieved  upon  this  act  is,  either 
by  action  of  forger  of  false  deeds  by  original,  or  by  bill  in  the 
king's  bench  or  exchequer.  If  by  original,  to  have  the  same 
process  as  in  trespass  at  common  law.s   The  second  offence  is  made 

1  Sect.  11.    2  Ibid.  13.    3  Ibid.  10.    *  Ibid.  11.    6  Ibid.  3.   6  Ibid.  9. 
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felony  without  clergy,  with  a  saving  of  dower,  and  the  corruption 
of  blood. 

Two  other  statutes  remain  to  be  noticed,  one  against  fond  and 
fantastical  prophecies  ;  the  other  for  the  punishment  of  the  father 
and  mother  of  a  bastard  child. 

The  former  is  stat.  5  Elizabeth,  c.  15,  made  in  the  same  sessions, 
and  standing  next  before  that  against  witchcraft  and  conjuration, 
to  which  it  may  be  considered  as  somewhat  allied:  it  ordains,  if 
any  one  do  publish,  and  set  forth  by  writing,  printing,  signing,  or 
any  other  open  speech  or  deed,  any  fond,  fantastical,  or  false 
prophecy,  by  the  occasion  of  any  arms,  fields,  beasts,'  badges,  or 
such  like  thing,  accustomed  in  arms,  cognizancy,  or  signets  ;  or  by 
reason  of  any  time,  year,  or  day,  name,  bloodshed,  or  war,  to  the 
intent  to  make  any  rebellion,  insurrection,  dissension,  loss  of  life,  or 
other  disturbance  within  the  realm,  he  shall  be  imprisoned  for  one 
year,  and  forfeit  £10 ;  for  the  second  offence,  to  be  imprisoned 
during  life,  and  forfeit  all  his  goods  and  chattels.  The  prosecution 
to  be  within  six  months.  There  had  been  an  act  of  this  kind  made 
in  the  reign  of  Edward  VI.,1  which  had  expired  ;  and  the  queen, 
whose  apprehensions  were  greater  on  this  point  than  those  of  any 
of  her  subjects,  was  desirous  of  reviving  some  restriction  upon  such 
disturbers  of  her  peace. 

The  other,  concerning  the  punishment  of  the  father  and  mother 
Punishment  of  °^  a  bastard  child,  is  a  provision  perfectly  new.  This 
the  father  of  a  is  made  by  stat.  18  Elizabeth,  c.  3,  which  ordains  that 
bastard  child.  ^wo  justices,  one  to  be  of  the  quorum,  in  or  next  the 
limits  where  the  church  of  the  parish  is  in  which  a  bastard  shall 
be  born,  may  take  order,  as  well  for  the  punishment  of  the  mother 
and  reputed  father,  as  also  for  the  better  relief  of  such  parish;  and 
may  likewise  take  order  for  the  keeping  of  the  child,  by  charging 
the  father  or  mother  with  payment  of  money  weekly,  or  other  sus- 
tentation :  and  if  they  do  not  perform  the  order,  they  are  to  be 
committed  to  the  common  gaol,  except  they  put  in  sufficient  surety 
to  perform  the  said  order,  or  to  appear  personally  at  the  next 
general  sessions,  and  to  abide  such  order  as  the  justices  then  and 
there  shall  take ;  and  if  they  .take  no  order,  then  to  perform  the 
order  before  made.  But  the  bastards  intended  by  this  act  are  such 
only  as  are  likely  "  to  be  left  to  be  kept  at  the  charge  of  the  parish 
where  they  were  born,  to  the  great  burden  of  the  same,  and  in 
defrauding  of  the  relief  of  the  impotent  and  aged  poor,"  as  described 
in  the  preamble  ;  and  the  statute,  in  the  enacting  clause,  refers  to 
it  in  the  words  "  such  bastards." 
.  Among  other  regulations  of  the  police,  the  new  order  made  re- 
'  specting  hue  and  cry  must  not  be  omitted.     This  an- 

ue  an  cry.  cignt  me^0(j  0f  pUrguing  offenders  at  present  stood 
upon  two  old  statutes,  the  stat.  of  Winchester,  13  Edward  I., 

»  Stat.  3  and  4  Edw.  VI.,  c.  15. 
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St.  2,  c.  1,  and  stat.  28  Edward  III.,  c.  11  (a).    It  seems  this  pro- 
ceeding had  of  late  been  put  in  use  more  frequently  than  heretofore, 

(a)  This  act,  said  Lord  Coke,  added  to  the  statute  of  Winchester,  and  altered  it  in 
some  points.     By  the  old  statute,  it  was  not  necessary  to  have  hue  and  ery,  or  that 
the  party  robbed  should  give  notice  to  the  county  ;  and  if  there. were  several  robbers, 
the  hundred  were  bound  to  take  all  of  them  ;  though  this  would  not  apply  to  robberies 
in  a  house,  or  by  night,  except  in  towns,  where,  by  the  statute  of  Winchester,  the 
walls  should  be  closed  at  night.     But  by  the  statute  of  Elizabeth  it  was  provided  that 
notice  of  the  robbery  should  be  necessary,  and  that  if  some  of  the  robbers  were  ap- 
prehended in  the  pursuit,  it  should  excuse  the  hundred  (Oases  ore  the  Statute  of  Win- 
chester, 6  Coke's  Reps.,  7).    It  was  on  the  principle  of  this  ancient  statute  that  the 
above  statute  proceeded,  which  only  in  other  respects  altered  the  procedure.     It  may 
be  added,  that  it  was  upon  the  general  principle  of  the  ancient  statute  the  modern 
act  of  George  I.  rendering  the  hundred  liable  for  damage  done  by  rioters  proceeded. 
The  statutes  of  hue  and  cry  did  not,  it  was  held,  extend  to  robberies  on  the  person 
committed  in  the  daytime.     It  was  at  first,  indeed,  held  otherwise,  and  that  they 
applied  to  robberies  in  the  house  and  at  night ;  but  this  was  overruled  towards  the 
close  of  this  reign,  and  it  was  laid  down  that  for  a  felony  done  in  the  night  the  hun- 
dred should  not  be  charged ;  and  so  of  a  robbery  in  the  house  in  the  daytime.     For 
the  statute  of  Winton,  it  was  said,  extends  only  to  robberies  done  to  the  person,  and 
was  principally  made  for  the  safeguard  of  travellers ;  but  every  one  ought  to  keep 
his  house  at  his  peril,  for  it  is  his  castle,  and  no  other  ought  to  meddle  them,  and 
therefore  it  is  not  reason  that  any  one  should  be  charged  if  he  be  robbed  there.    And 
it  was  also  said  that  if  beasts  be  stolen  out  of  a  close,  and  hue  and  cry  was  made,  yet 
the  hundred  should  not  be  charged,  for  the  hundred  should  not  be  charged  but  where 
the  party  robbed  gave  notice  in  convenient  time,  which  cannot  be  done  by  intendment 
where  the  beasts  are  stolen  in  his  absence  (Anonymous  Case,  Cro.  Eliz.,  753).     Vide 
29  Charles  II.,  c.  vii.,  6  George  I.,  c.  i.,  9  George  I.,  c.  xxii.,  8  George  II.,  c.  xvi.,  the 
modern  statutes  on  the  subject.    But  held  that  the  hundred  was  liable  for  robbery 
committed  after  daybreak,  and  before  sunrise  (May  v.  Morley,  Cro.  James,  106). 
After  this  statute  a  plaintiff  declared  on  the  statute  of  Winton,  13  Edward  I.,  and 
showed  that  he  had  performed  the  limitations  of  ordinances  in  the  statute  27  Eliza- 
beth, and  concluded  contra  formam  statuti  prcedicti,  and  the  issue  being  found  for 
the  plaintiff,  it  was  alleged  in  arrest  of  judgment  that  the  declaration  was  not  good, 
because,  he  having  declared  on  two  statutes,  the  stat.  13  Edward  I.  and  the  stat.  27 
Elizabeth,  he  ought  to  have  concluded  contra  formam  statutorum  ;  but  non  allocatur 
per  totam  curiam,  because  the  action  in  this  case  is  given  and  grounded  only  on  the 
statute  13  Edward  I.,  and  the  statute  27  Elizabeth  is  rather  in  restraint  and  hindrance 
of  the  action  than  otherwise,  ior  whereas  before  the  statute  27  Elizabeth  thfe  party 
might  have  had  his  action  generally,  to  have  charged  the  hundred  on  any  robbery, 
now  certain  circumstances  are  to  be  performed  by  the  statute  27  Elizabeth  before  the 
party  shall  have  his  action — viz.,  the  taking  of  the  oath  before  a  justice  that  he  was 
robbed,  and  that  he  does  not  know  the  felons,  &c.     So  that  the  statute  27  Elizabeth 
was  made  in  ease  of  the  hundred,  and  not  in  advantage  of  the  party  robbed  ;  there- 
fore it  is  sufficient  to  conclude  contra  formam  statuti,  which  shall  of  necessity  have 
reference  to  the  statute  13  Edward  I.,  which  gives  the  suit.    And  several  precedents 
were  shown  accordingly.    And,  per  curiam,  if  the  plaintiff  had  concluded  contra 
formam  statutorum,  it  had  not  been  good,  because  the  statute  27  Elizabeth  does  not 
enable  the  party  to  sue  (Andrew  v.  The  Hundred  of  Levikner,  in  comitatu  Oxon, 
Yelv.  Heps.,  116).     This  statute  was  afterwards  superseded  by  the  8  George  II., 
c.  xvi.,  based  upon  the  same  general  principle.     In  following  up  a  writ  of  execution 
to  its  consummation  under  the  statute  of  hue  and  cry,  8  George  II.,  c.  xvi.,  which 
the  subsequent  statute  of  the  19  George  II.,  c.  xxxiv.,  refers  to  and  adopts  as  the 
mode  of  proceeding  in  a  case  of  a  penalty  recovered  by  the  executor  of  a  revenue 
officer,  killed  in  the  pursuit  of  smugglers,  against  the  inhabitants  of  the  hundred  (or 
of  a  lath  in  Kent),  it  is  sufficient  for  the  sheriff,  to  whom  the  writ  had  been  delivered, 
to  return,  even  after  the  expiration  of  sixty  days,  given  him  by  the  act  to  return  the 
writ,  that  he  had  delivered  it  to  the  justices  of  the  peace  of  the  hundred,  &c.  (who  are 
charged  with  the  duty  of  directing  the  levy  on  the  inhabitants),  and  that  they  had 
done  nothing  upon  it ;  and  the  court  will  not  thereupon  attach  the  sheriff  for  not 
returning  the  writ,  but  the  next  proceeding  is  against  the  magistrate,  to  oblige  them 
to  do  their  duty  (Wright  v.  St  Augustine,  13  East,  544).     The  stat.  1  George  I.,  stat.  2, 
c.  v.,  made  provision  with  respect  to  persons  injured  and  damnified  by  the  demolisli » 


714  ELIZABETH.  [CHAP.  XXXLV. 

and  had  therefore  furnished  many  experiments  of  its  defects,  which 
it  was  now  attempted  to  remedy.    It  was  thought  a  hardship  upon 

ing  or  pulling  down  of  any  dwelling-house  by  persons  unlawfully,  riotously,  and 
tumultuously  assembled.    This  statute  directs,  that  at  the  plaintiff's  complaint  made 
to  the  justices  of  the  town  at  any  quarter-sessions,  the  damages  shall  be  raised  and 
levied  on  the  inhabitants  of  the  town,  and  paid  to  the  plaintiff  in  the  manner  directed 
by  the  above  statute,  27  Elizabeth,  which,  it  will  be  observed,  provides  only  for  relief 
of  the  particular  inhabitants  of  a  hundred,  upon  whom  the  damages  recovered  against 
the  hundred  may  have  been  levied,  and  directs  that,  upon  complaint  made  by  the 
parties  so  charged,  two  justices  of  the  county  shall  tax  the  hundred ;  and  the  statute 
was  confined  to  the  hundred.    The  37  George  III.,  c.  xix.,  extended  the  remedy  to 
all  cases  of  injury :  "That  in  every  case  where  any  house,  shop,  or  other  building 
whatever,  or  any  part  thereof,  shall  be  destroyed,  or  shall  be  in  any  manner  damaged 
or  injured,  or  where  any  fixtures  thereto  attached,  or  any  furniture,  goods,  or  com- 
modities whatever  which  shall  be  therein,  shall  be  destroyed,  taken  away,  or  damaged 
by  the  acts  of  any  riotous  or  tumultuous  assembly  of  persons,  or  by  the  acts  of  any 
persons  engaged  in,  or  making  part  of,  such  riotous  or  tumultuous  assembly,  fhe 
inhabitants  of  the  city  or  town  in  which  such  house,  shop,  or  building  shall  be 
situate,  if  such  city  or  town  be  a  county  of  itself,  or  is  not  within  any  hundred  or 
otherwise,  the  inhabitants  of  the  hundred  in  which  such  damage  shall  be  done  shall 
be  liable  to  yield  full  compensation  in  damages  to  the  person  or  persons  injured  and 
damnified  by  such  destruction,  &c,  and  such  damages  shall  and  may  be  recovered  by 
the  same  means  and  under  the  same  provisions  as  are  provided  in  the  1  George  I., 
e.  v.,  above  mentioned.     These  are  the  statutes  relating  to  damage  done  by  riotous 
and  tumultuous  assemblies."    There  is  another  series  of  statutes,  founded  on  the 
ancient  statutes  of  hue  and  cry,  relating  to  robbery.     The  8  George  II.,  c.  xvi.,  relates 
to  the  statutes  of  hue  and  cry.    It  directs  that,  in  actions  against  the  hundred,  the 
process  shall  be  served  on  the  high  constable,  who  is  to  defend ;  and  if  the  plaintiff 
obtains  judgment,  the  sheriff  is  to  produce  the  writ  of  execution  to  two  justices  of  the 
county,  who  are  to  make  an  assessment,  as  directed  by  the  statute  of  Elizabeth,  and 
are  to  include  therein,  in  addition  to  the  damages  and  costs  recovered  by  the  plaintiff, 
the  necessary  expenses  of  the  high  constable  in  defending  the  action.    The  22  George 
II.,  c.  xlvi.,  extends  the  remedy  given  by  the  8  George  II.  to  all  actions  against  the 
inhabitants  of  any  hundred,  and  directs  the  sheriff  to  produce  the  writ  of  execution 
to  two  justices  of  the  peace  of  the  county,  as  directed  by  the  8  George  II.,  and  there- 
upon requires  the  justices  to  raise  by  taxation  as  well  the  costs  and  damages  recovered 
as  the  expenses  incurred  by  any  inhabitant  in  defending  the  action.    The  general 
principle  of  the  modern  statutes  which  rendered  the  hundreds  responsible  for  damage 
done  bjr  rioters  was,  it  will  be  obvious,  the  same  as  that  under  which,  by  the  old  law, 
the  hundreds  were  liable  for  robbery.     The  9  George  I.  was  superseded  by  more 
modern  statutes.    The  3  George  IV.,  u.  xxxiii.,  a.  2,  gave  a  summary  remedy  to  the 
extent  of  £30  against  the  hundred,  for  injuries  done  to  property  by  riotous  assem- 
blies, on  application  to  the  petty  sessions  in  the  manner  therein  prescribed.    Where 
the  damages  sustained  by  means  of  the  unlawfully  and  maliciously  setting  fire  to  any 
house,  barn,  outhouse,  mow,  or  stack  of  corn,  &c,  was^less  than  £30,  the  remedy  by 
action,  given  by  the  9  George  I.,  u.  xxii.,  s.  7,  to  the  party  grieved,  was  taken  away, 
and  a  summary  remedy  substituted  for  it  by  3  George  IV.,  c.  xxxiii.,  although  the 
injury  had  not  been  done  by  a  riotous  and  tumultuous  assembly  [Bex  v.  Somerset,  Jus- 
tices, D.  &  R.,  385  ;  4  B.  <£•  0.,  913).     Then  came  the  later  statute  of  7  and  8  George 
IV.,  c.  xxxi.,  s.  8,  under  which  there  might  be  a  proceeding  for  compensation  in 
respect  of  felonious  injury  by  rioters.   The  party  or  his  servant  must  go  before  a  jus- 
tice within  seven  days  after  the  offence  was  committed,  and  submit  to  examination, 
&c'.,  according  to  s.  3  of  that  act,  as  well  as  where  an  action  is  to  be  brought  {Bex  v. 
Folkstone,  Justices,  4  B.  &  Adol.,  552 ;  Duke  of.  Newcastle  v.  Broxtowe,  ibid.,  273). 
Some  of  the  cases  upon  the  subject  of  the  liability  of  the  hundreds  under  these 
statutes  have  been  exceedingly  interesting,  and  illustrative  of  our  legal  history,  as 
showing  the  extreme  antiquity  of  these  divisions,  and  the  weight  attached  in  our  law 
to  tradition  and  reputation.     Thus,  in  an  action  in  7  and  8  George  IV.,  c.  xxxi., 
against  the  hundred  of  B.,  for  the  felonous  demolition  of  N.  castle  by  rioters,  the 
plaintiff  produced  in  evidence  certain  orders  made  by  the  justices  at  the  quarter- 
sessions  for  the  county,  in  which  the  castle  was  described  as  being  in  that  hundred. 
No  proof  was  given  that  the  justices  who  made  those  orders  were  resiants  in  the 
county : — Held,  that  the  orders  were  admissible  as  evidence  of  reputation,  for  that 
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a  hundred  to  be,  in  all  events,  liable  to  the  party  robbed ;  while 
the  inhabitants  bad,  perhaps,  done  everything  in  their  power  to- 
wards pursuing  the  offender,  in  which  the  neighbouring  hundred 
would  not  assist,  by  furthering  the  hue  and  cry,  knowing  that  they 
were  not  concerned  in  making  good  the  loss  sustained  by  the  party 
robbed.  Again,  the  person  robbed,  confiding  in  the  remedy  he 
had  against  the  hundred,  would  remit  of  any  attempt  or  diligence 
in  taking  the  offender.  To  remedy  all  this,  it  was  enacted  by  stat. 
27  Elizabeth,  c.  13,  that  the  inhabitants  of  any  hundred  wherein 
there  shall  be  negligence,  or  default  of  fresh  suit,  after  hue  and 
cry  made,  shall  pay  one  moiety  of  the  damages  recovered ;  which 
contribution  is  to  be  recovered  by  an  action  at  the  suit  of  the  clerk 
of  the  peace. 

Again,  because  the  recovery  upon  the  two  former  acts  used  to  be 
against  one  or  very  few  of  the  inhabitants,  who  could  not  obtain  by 
law  any  contribution  from  the  rest,  and  were  thereby  often  entirely 
ruined,  it  was  now  enacted  that  after  execution -had,  two  justices 
within  or  near  the  hundred  may  assess  rateably  and  proportionably 
all  towns,  villages,  and  parishes,  hamlets,  and  franchises,  in  the 
hundred  towards  an  equal  contribution ;  after  which,  the  constable 
and  headboroughs  of  such  places  shall  tax  the  inhabitants  within 
their  district,  to  be  levied  by  distress,  and  to  be  paid  to  the  justices 
within  ten  days  after  collection  (a).  The  same  method  to  be  followed 
within  the  hundred  where  there  has  happened  default  of  fresh  suit. 
Further,  where  one  out  of  many  offenders  is  taken  by  fresh  suit,  no 
hundred  is  to  be  liable.  A  hue  and  cry  will  not  be  sufficient  to 
satisfy  this  act,  unless  it  be  made  by  horsemen  and  footmen.     All 

the  justices,  from  the  nature  of  their  offices,  must  be  presumed  cognizant  of  the  sub- 
ject (Duke  of  Newcastle  v.  Broxtowe,  i  £.  &  Adol.,  273).  It  was  proved  by  other  evi- 
dence, that  for  nearly  two  centuries  the  castle  of  N.  had  been  reputed  to  be  within 
the  hundred  of  B.  The  defendants  attempted  to  prove  that  the  town  of  N.  had  been 
from  the  earliest  period  separated  from  the  jurisdiction  of,  or  connexion  with,  the 
adjoining  hundreds,  and  for  that  purpose  gave  in  evidence  an  extract  from  Domesday 
Book,  in  which  the  town  was  mentioned  previous  to  the  enumeration  or  description 
of  the  hundreds  in  the  county,  and  various  presentments  during  the  reigns  of 
Edward  I.,  Edward  III.,  and  Henry  VI.,  by  the  jurors  of  the  town  of  N.,  of  deaths 
within  the  castle  and  its  precincts ;  and  they  produced  a  charter  of  Henry  VI., 
whereby  the  town  of  N.  was  made  a  county  of  itself,  and  the  castle  was  specially 
excepted.  The  judge,  after  recapitulating  the  evidence,  told  the  jury  that  the  except- 
ing of  the  castle  when  the  town  was  made  a  county  did  not  show  in  what  hundred 
the  castle  originally  was  ;  that  the  evidence  of  reputation  given  by  the  plaintiff  was 
entitled  to  great  weight,  and  that  when  things  had  gone  on  for  two  centuries  in  one 
uniform  course,  it  was  reasonable  to  infer  that  that  course  had  prevailed  from  the 
earliest  period,  unless  the  evidence  to  the  contrary  was  certain.  It  being  objected 
that  by  this  summing  up,  too  much  weight  was  given  to  modern  reputation,  and  too 
little  to  the  ancient  documents : — Held,  that  the  direction  was  proper  {Ibid.) 

(a)  So,  as  to  sewers,  or  highways,  or  bridges,  at  common  law,  as  Lord  Coke  points  out, 
the  inhabitants  could  tax  themselves  for  necessary  local  purposes,  and  were,  indeed, 
bound  to  do  so ;  and  the  obligation  was  only  enforced  and  extended  by  the  various 
statutes  on  the  subject.  Thus  it  was  as  to  the  commissious  of  sewers  : — It  was  pro- 
vided by  23  Henry  VIII.,  c.  v.,  that  the  laws,  acts,  &c,  to  be  made  by  the  commis- 
sioners of  sewers  should  stand  good  and  effectual  when  certified  under  their  seals  into 
the  king's  court  of  chancery,  and  the  royal  assent  be  had  to  the  same.  And  by  13 
Elizabeth,  it  was  enacted  that  these  laws,  &c,  should  stand  and  continue  in  force 
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actions  against  the  hundred  are  to  brought  within  one  year  after 
the  robbery ;  and  no  person  is  entitled  to  an  action  unless  he  gave 
notice  of  the  robbery  to  some  inhabitant  of  the  first  village  or 
hamlet  nearest  the  place  where  the  robbery  was  committed  ;  and, 

without  any  such  certificate  to  be  made  thereof  into  chancery.     And  under  these 
statutes  the  commissioners  had  full  authority  to  levy  rates,  &c,  for  the  purpose  of 
maintaining  the  sewers.    So,  as  to  highways : — This  also  is  the  proper  place  in  which 
to  notice  the  law  on  this  important    subject,  which   our   author  had    entirely 
neglected.     At  common  law,  that  is,  by  the  ancient  customs  of  the  realm,  the 
parishioners  were  bound  to  keep  the  highways  in  repair  within  their  respective 
parishes  (unless  there  were  any  other  parties  liable,  ratione  tenures,  or  by  prescrip- 
tion or  otherwise,  and  were  indictable  for  neglect  of  that  duty.     But  a  series  of  sub- 
jects passed  on  the  subject  founded  on  this  general  principle,  and  designed  to  render 
the  remedy  more  effectual.     The  2  and  3  Philip  and  Mary,  c.  viii. ,  provided  that  the 
constables  and  churchwardens  of  every  parish,  with  the  inhabitants,  were  to  choose 
surveyors  of  the  highways  to  be  appointed  for  repairing  the  ways.     Persons  having 
teams  or  plough-lands  were  to  send  out  teams,  and  cottagers  were  to  work.    Offences 
against  the  act  were  inquirable  and  punishable  at  the  leet.     By  the  5  Elizabeth,  u. 
xiii.,  powers  were  given  to  the  surveyors  of  highways  to  turn  water-courses,  dig  for 
gravel,  and  present  for  defaults;  and  by  the  18  Elizabeth,  c.  x.,  persons  having  a 
plough-land  in  several  parishes  were  chargeable  with  a  team  only  where  they  resided, 
and  penalties  were  imposed  for  neglect.    Then  by  the  22  Charles  II.,  e.  xii.,  further 
penalties  were  imposed ;  and  persons  resisting  employment  were  made  liable  to 
penalties.    Statutes  3  and  4  William  and  Mary,  c.  xix.,  and  8  and  9  William  III.,  c. 
xvi.,  made  further  provision  as  to  enlargement  of  highways,  removal  of  obstructions, 
&c.  ;  and  1  George  I.,  c.  xlviii.,  contained  further  provisions  on  the  subject — all 
superseded  by  the  13  George  III.,  the  first  general  highway  act,  in  its  turn  super- 
seded by  the  5  and  6  William  IV.     In  an  indictment  on  22  Charles  II.,  c.  xii.,  s.  9, 
for  not  sending  a  cart  and  men  to  the  six  days'  highway  labour,  pursuant  to  an  order 
from  the  overseers,  the  particular  remedy  given  by  the  act  was  held  cumulative, 
because  it  was  an  offence  indictable  at  common  law  (Rex  v.   Boyall,  2  Burr., 
832  ;    2   Lord  Ken.,   549).      It  may  here   be   convenient   to  mention  the  law   as 
to  the  cognate  subject  of  bridges,  for  the  repair  of  which,  by  the  common  law 
or    custom   of  the   realm,   the   counties   were  prima  facie   liable.      By   Stat.   22 
Henry  VIII.,  c.  v.,  it  is  provided  that  justices  in  sessions  should  hear  and  determine 
complaints  of   non-repair  or  defect  of  bridges,  and  to  charge  such   as  should 
repair  ;  and  when  it  could  not  be  known  who  ought  to  repair,  the  county  was  to  be 
taxed.     And  by  1  Anne,  c.  18,  the  quarter-sessions,  upon  presentment  that  a  bridge 
was  out  of  repair,  were  to  assess  every  town  and  parish.     Under  these  laws,  common 
law,  and  statute,  the  counties  were  prima  facie  liable  for  repair  of  bridges,  and  the 
parishes  for  repairs  of  roads.     But  these  liabilities  only  applied  to  public  highways, 
and,  in  the  absence  of  special  liabilities,  upon  particular  parties.     Thus,  for  instance, 
if  the  commissioners  under  an  inclosure  act  set  out  a  private  road  for  the  use  of  the 
inhabitants  of  certain  parishes,  directing  them  to  keep  it  in  repair,  no  indictment  lies 
against  them  for  non-repair,  as  it  does  not  concern  the  public  (Rex  v.  Richards,  8  T. 
R.,  633) ;  so  a  corporation  may  be  chargeable  with  a  prescriptive  liability  to  repair 
the  roads  within  the  town  (Rex  v.  Liverpool,  3  East,  86).   Thus  the  parishioners  also 
are  prima  facie  liable,  and  cannot  be  discharged  by  mere  agreement  with  others  (Ibid.) 
So  individuals  may  be  liable  to  repair  either  roads  or  bridges,  ratione  tenures  (Rex. 
v.  Kenyan,  1  M.  &  G.,  435).     And  the  inhabitants  of  a  particular  township  may  be 
liable  to  repair  a  bridge  within  it,  or  such  parts  of  a  highway  aa  may  be  within  it 
(Rex  v.  West  Riding,  ±B.&  A.,  623;  Rex  v.  Ecclesjkld,  1  B.  &  A.,   348).     So,  by 
turnpike  acts,  or  other  particular  actB,  particular  parties  may  be  liable  to  repair  cer- 
tain roads  (Rex  v.  Cumberwell,  3  B.  &  A.,  108).     So  charters  often  cast  upon  cities 
and  boroughs  or  corporate  towns  the  burden  of  repairing  these  roads,  &c.   The  obli- 
gation was  often  upon  religious  houses  or  guilds,  or  other  corporations  dissolved  by 
the  suppression-statutes  of  Henry  VIII.  and  Edward  VI.,  and  these  dissolutions  often 
caused  questions  as  to  the  transfer  of  the  obligations.     The  cases  on  such  particular 
liabilities  by  charter  or  prescription  often  go  back  to  very  remote  periods.    Thus,  for 
example,  in  a  case  where  a  county  indicted  for  the  non-repair  of  a  foot-bridge,  they 
pleaded  that  it  was  parcel  of  a  carriage-bridge,  which  A.  B.  was  bound  to  repair, 
ratione  tenura,  and  replication  admitted  the  liability  of  A .  B.  to  repair  the  carriage- 
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unless  within  twenty  days  next  before  the  action  brought,  he  be 
examined  before  some  justice,  whether  he  knows  any  of  the 
offenders ;  and  if  he  does,  he  is  to  enter  into  a  recognisance  to  pro- 
secute. 

way,  but  denied  that  the  foot-bridge  was  parcel  of  the  same ;  whereupon  issue  was 
joined.  The  evidence  was,  that  the  carriage-bridge  mentioned  in  the  pleadings  had 
been  built  before  1119,  and  that  certain  abbey  lands  had  been  ordained  forthe  repair 
of  the  same,  and  the  proprietors  of  those  lands  (of  which  those  mentioned  to  be  held 
by  A.  B.  were  part)  had  always  repaired  the  bridge  so  built.  In  1736  the  trustees  of 
a  turnpike  road,  with  the  consent  of  a  certain  number  of  the  proprietors  of  the  abbey 
lands,  constructed  a  wooden  foot-bridge  along  the  outside  of  the  parapet  of  the  car- 
riage-bridge, partly  connected  with  it  by  brickwork  and  iron  pins,  and  partly  resting 
on  the  stone-work  of  the  bridge  : — Held,  that  this,  being  the  foot-bridge  mentioned 
in  the  indictment,  was  not  parcel  of  the  carriage-bridge,  which  A.  B.  was  bound  by 
tenure  to  repair,  and  consequently  that  the  county  was  liable  to  repair  the  foot-bridge 
(Rex  v.  Middlesex,  B.  &  A.,  201).  The  following  case  is  extremely  illustrative  of  the 
history  of  the  law  upon  the  subject : — A  charter  of  Edward  VI.,  granted  upon  the 
recited  prayer  of  the  inhabitants  of  the  borough  of  Stratford-upon-Avon,  that  the 
king  would  esteem  them,  the  inhabitants,  worthy  to  be  made,  reduced,  and  erected 
into  a  body  "corporate  and  politic,"  and  thereupon  proceeding  to  grant  unto  the 
inhabitants  of  the  borough,  "  that  the  same  borough  should  be  a  free  borough  for  ever 
thereafter ; "  and  then  proceeding  to  incorporate  them  by  the  name  of  the  bailiffs 
and  burgesses,  &c,  which  would,  without  more,  imply  a  new  incorporation ;  and 
where  the  same  charter  recited  that  it  was  an  ancient  borough,  in  which  a  guild 
was  theretofore  founded  and  endowed  with  lands,  out  of  the  rents,  revenues,  and 
profits  of  which  a  school  and  an  almshouse  were  maintained,  and  a  bridge  was  from 
time  to  time  kept  up  and  repaired;  which  guild  was  then  dissolved,  and  its  lands 
lately  come  into  the  king's  hands ;  and  further  reciting,  that  the  inhabitants  of  the 
borough,  from  time  immemorial,  had  enjoyed  franchises,  liberties,  free  customs, 
jurisdictions,  privileges,  exemptions,  and  immunities,  by  reason  and  pretence  of  the 
guild,  and  of  charters,  grants,  and  confirmations  to  the  guild  and  otherwise,  which 
the  inhabitants  could  not  then  hold  and  enjoy  by  the  dissolution  of  the  guild,  and 
for  other  causes,  by  means  whereof  it  was  likely  that  the  borough  and  its  govern- 
ment would  fall  into  a  worse  state  without  speedy  remedy  ;  and  thereupon  the  in- 
habitants of  the  borough  had  prayed  the  king's  favour  for  bettering  the  borough  and 
government  thereof,  and  for  supporting  the  great  charges  which  from  time  to  time 
they  were  bound  to  sustain,  to  be  deemed  worthy  to  be  made,  &c,  a  body  corporate, 
&c. ;  and  thereupon  the  king,  after  granting  to  the  inhabitants  of  the  borough  to  be 
a  corporation  (as  before  stated),  granted  them  the  same  bounds  and  limits  as  the 
borough  and  the  jurisdiction  thereof  from  time  immemorial  had  extended  to  :  and 
then  the  king,  "  willing  that  the  almshouse  and  school  should  be  kept  up  and  main- 
tained as  theretofore  (without  naming  the  bridge),  and  that  the  great  charges  to  the 
borough  and  its  inhabitants  from  time  to  time  incident  might  be  thereafter  the  better 
sustained  and  supported,  granted  to  the  corporation  the  lands  of  the  late  guild  :  and 
it  further  appearing  by  parole  testimony,  as  far  back  as  living  memory  went,  that 
the  corporation  had  always  repaired  the  bridge  : — Held,  that  taking  the  whole  of  the 
charter  and  the  parole  testimony  together,  the  preponderance  of  the  evidence  was, 
1st,  that  this  was  a  corporation  by  prescription,  though  words  of  creation  only  were 
used  in  the  incorporating  part  of  the  charter  of  Edward  VI. ;  2dly,  that  the  burden 
of  repairing  the  bridge  was  upon  such  prescriptive  corporation  during  the  existence 
of  the  guild  before  that  charter  ;  though  the  guild,  out  of  their  revenues,  had  in  fact 
repaired  the  bridge,  which  was  only  in  case  of  the  corporation,  and  not  rations  tenures, 
and  that  the  corporation  were  still  bound  by  prescription,  and  not  merely  by  tenure  ; 
and  therefore  that  a  verdict  against  them  upon  an  indictment  for  the  non-repair  of 
the  bridge,  charging  them  as  immemorially  bound  to  the  repair  of  it,  was  sustainable 
{Bex  v.  Stratford-upon-Avon,  Mayor,  ice,,  14  East,  348). 
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Wardships— Guardian  in  Socage — Grant  of  Entail  to  the  Crown — Preroga- 
tive of  the  Grown  as  to  Mines — Grants  of  Reversionary  Interests — Leases — 
Law  of  Descent  in  Fee  Simple — The  Use  of  a  Term  not  executed  by  the 
Statute — Of  Trust-Terms,  and  other  Trusts — The  Court  of  Chancery — 
— Judicature  of  the  Master  of  the  Rolls — Executory  Devises — Covenants  to 
stand  seised — Of  Feoffees  to  a  Use — The  Case  of  Perpetuities — Scholas- 
tica's  Case — Law  of  Forfeiture — Action  of  Assumpsit — Actions  by  Bill  in 
King's  Bench — Actions  by  original — Of  Ejectment — The  State  of  Learning 
— Conveyances — Law  of  Uses — Provisoes,  Effect  of— Pleading — The  Court 
of  High  Commission — Criminal  Law — Murder  and  Homicide — Of  Man- 
slaughter and  Chance  Medley — Burglary — New  Commission  of  the  Peace 
— The  Queen  and  Government — Trial  of  the  Duke  of  Norfolk  and  others — 
Of  Trials  for  Treason  and  other  Offences — Reporters — Plowden — Coke — 
Law-  Treatises — Rastell — Brooke — Lambard — Miscellaneous  Facts. 

In  the  course  of  this  long  reign  the  courts  were  called  upon  to  deter- 
mine questions  of  every  kind  ;  and  many  points  of  great  import- 
ance were  settled  by  solemn  adjudication  (a).     It  will  be  sufficient 

(a)  "  Wardship,"  observes  Hume,  "  was  the  most  regular  and  legal  of  all  the  impo- 
sitions by  prerogative  ;  yet  was  it  a  great  badge  of  slavery,  and  oppressive  to  all  the 
considerable  families.  When  an  estate  devolved  to  a  female,  the  sovereign  obliged 
her  to  marry  any  one  he  pleased."  (In  this  the  historian  was  mistaken ;  there  was 
an  alternative,  to  pay  as  a  pecuniary  fine  the  sum  to  which  the  lord  would  have  been 
entitled  had  the  marriage  taken  place).  "  Whether  the  heir  was  male  or  female,  the 
crown  enjoyed  the  whole  profit  of  the  estate  during  the  minority.  The  giving  of  a 
rich  wardship  was  a  usual  method  of  rewarding  a  courtier  or  favourite  "  (Hist.  Eng., 
vol.  v.,  App.  iii.)  The  error  into  which  the  historian  fell,  of  imagining  that  the 
feudal  law  could  compel  the  female  ward  to  marry  whom  he  pleased,  affords  an 
illustration  of  the  importance  of  a  knowledge  of  law  for  purposes  of  history,  and  of 
the  mutual  explanation  of  history  and  law.  Had  it  been  that  the  lord  could  compel 
the  ward  to  marry  whom  he  pleased,  the  condition  of  the  ward  would  have  been 
infinitely  worse,  and  the  feudal  system  infinitely  more  odious  and  oppressive,  than  it 
was  ;  so  much  so,  indeed,  as  to  have  been  utterly  unendurable.  And  there  is  reason 
to  believe  that  under  some  of  the  earlier  Norman  sovereigns  it  actually  was  so,  and 
caused  civil  war.  But  it  had  long  ceased  to  be  so,  and  even  the  feudal  system  had 
fallen  under  the  moderating  influences  of  law.  The  law  was,  that  the  lord  could 
tender  a  reasonable  and  befitting  marriage  to  his  ward.  Lord  Bray,  for  £800,  sold 
the  guardianship  and  marriage  of  his  son  to  four  of  the  privy  council,  by  name,  on 
behalf  of  the  king,  to  the  intent  to  be  married  by  the  appointment  or  nomination  of 
them  or  their  assigns,  without  disparagement,  he  being  seised  of  certain  lands  in 
Berkshire  and  Buckinghamshire ; — those  in  Berkshire  held  in  chivalry  (i.e.,  knight- 
service)  in  capite,  with  covenant  to  convey  the  land  in  Buckinghamshire  to  the  four, 
with  intent  to  find  him  such  a  wife  as  he  shall  marry  by  their  appointment  before 
twenty-one,  &c,  and  then  the  land  limited  to  their  issue  ;  and  one  of  the  four  died, 
and  Lord  Bray  died,  and  then  the  king  seised  the  ward,  and  granted  the  marriage 
to  the  Earl  of  Shropshire,  who  married  his  daughter  to  the  son  of  Lord  Bray  by  the 
assent  of  the  king  and  appointment  of  the  survivors,  and  the  son  had  afterwards .;; 
attained  his  majority  (Dyer's  Reps.,  47).  The  case  came  before  the  court  thus  :  The 
young  Lord  Bray,  after  coming  of  age,  sold  his  Berkshire  lands,  and  then  died,  and 
his  wife  entered  on  the  lands,  and  the  purohaser  claimed  them,  and  several  questions 
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for  the  design  of  this  work  to  select  such  as  are  more  striking,  and 
relate  to  those  subjects  whose  history  we  have  deduced  in  the  pre- 
ceding pages. 

In  the  reign  of  Edward  the  Sixth,  it  had  been  held,  as  we  are 
told  in  the  case  of  Sir  Anthony  Brown,  that  where  the  . 

son  of  one  holding  in  knight-service  was  made  a  ar  s  ip' 
knight  in  the  lifetime  of  his  father,  he  should  nevertheless  be  in 
ward  if  his  father  died  before  he  was  of  age :  for  otherwise  the 
father  might  procure  him  to  be  made  a  knight  by  collusion,  in 
order  to  defraud  the  lord  of  his  ward  ;  so  that  he  agreed  with  the 
crown  for  his  marriage.  •  Though  Brooke  was  of  opinion  it  should 
be  otherwise  where  he  was  made  knight  during  his  infancy  and 
wardship  ;  for  then  he  thought  he  was  within  the  provision  of 
Magna  Charta,  c.  3.1  This  question  was  again  brought  forward 
in  the  case  of  Sir  John  Batcliffe,  in  the  early  part  of  this  reign. 
When  called  upon  by  the  court  of  wards  for  the  value  of  his  mar- 
riage, that  gentleman's  counsel  said  that,  as  he  was  enabled  to  do 
knight-service  by  having  received  knighthood  from  the  king,  who 
is  the  captain  of  all  chivalry,'  there  was  not  the  pretence  of  imbe- 
cility and  inability  of  an  heir  within  age  to  demand  it ;  and  as  the 
cause  did  not  exist,  there  was  no  reason  for  the  effect  of  it  to  be 
made  a  burden  upon  the  minor.     And  to  enforce  this  they  cited 

were  raised  ;  one  of  which  was,  whether  the  father  could  grant  the  marriage  of  his 
son  ;  and  three  judges  held  that  he  could  not,  as  it  was  an  authority  inseparable  from 
his  person,  and  ended  by  his  death  ;  but  two  judges  held  otherwise,  that  it  was  an 
interest ;  but  of  these,  one  agreed  with  the  other  three,  that  the  authority  conveyed 
by  the  grant  was  terminated  by  the  death  of  Lord  Bray.  Also,  it  was  held  that  the 
king,  by  grant  under  seal  of  the  court  of  wards,  had  waived  his  interest ;  and  that 
there  was  concurrence  in  the  marriage  was  not  material,  and  that  it  was  the  marriage 
of  the  earl  only  (Ibid.)  Near  the  end  of  the  reign  of  Elizabeth,  the  old  writ  de 
valore  maritagii  was  brought  by  a  granter  of  the  marriage  against  one  Sir  Denham 
and  Mary,  his  wife,  daughter  and  heir  of  Buckland :  and  he  stated  that  Buckland 
held  of  the  queen  by  knight-service  in  capite,  and  died — Mary,  his  daughter  and 
heir,  being  within  fourteen  years  of  age;  and  that  the  queen  seised  the  ward, 
and  granted  it  to  the  plaintiff's  father,  who  died  possessed,  and  made  the  plaintiff 
his  executor,  whereby  he  was  possessed,  and  tendered  a  proper  marriage  to  the 
said  Mary  when  she  was  within  age,  to  wit,  one  Badger,  and  that  she  refused. 
She  denied  the  tender,  and  the  plaintiff  demurred,  on  the  ground  that  he  was 
not  bound  to  tender  the  husband ;  but  the  court  held  that  he  was ;  for  other- 
wise there  would  be  great  mischief  to  the  heir,  for  peradventure  the  wife  offered 
might  be  of  such  deformity  that  none  would  marry  with  her  ;  and  in  case 
of  a  female  it  was  still  more  clear  (Nevell  v.  Sir  Denham,  Cro.,  Eliz.,  268) ;  and 
that  if  it  was  refused,  he  then  was  entitled  to  the  amount  to  which  he  would  have 
been  entitled,  had  the  marriage  actually  taken  place.  So  that  it  came  to  a  pecuniary 
penalty,  and  the  amount,  like  that  of  a  relief,  was  virtually  fixed  and  ascertained, 
being  measured  by  the  amount  of  the  annual  value  of  the  estate.  Thus  a  "  relief  " 
was  half  a  year's  annual  value  ;  so  that  if  the  estate  was  worth  a  thousand  pounds 
a  year,  the  relief  would  be  five  hundred  ;  so  of  a  marriage.  But  though  the  only 
practical  result  of  the  feudal  system  was  a  certain  amount  of  pecuniary  imposition, 
it  was  still  no  doubt  oppressive,  and  was  regarded  with  such  disfavour  in  the  courts, 
that  it  was  on  every  occasion  restrained  as  far  as  possible  by  a  construction  rather 
strict,  and  against  the  lord.  Of  this  many  instances  might  be  given  from  the  law- 
books of  the  reign.  In  the  reign  of  James  I.  occurred  the  last  recorded  case  of  a 
suit  by  the  lord  for  "  ravishment  of  ward,"  as  it  was  called,  that  is,  removal  of  the 

1  2  Edw.  VI.    New  Cases,  155. 
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the  same  provision  of  Magna  Charta ;  from  which,  they  said,  it 
appeared  that  by  the  common  law,  if  the  ward  was  made  a  knight 
during  his  nonage,  he  should  be  out  of  ward  ;  and  if  it  was  the 
degree  of  knighthood  which  had  this  effort,  there  was  the  same 
reason  for  the  exemption  if  it  was  conferred  in  the  life  of  the 
ancestor. 

Upon  this  the  court  took  some  time  to  consider  the  question ; 
for  though  it  had  been  frequently  made,  yet  we  are  told  by  Plow- 
den  that  the  parties  had  always  compounded  ;  so  that  the  above 
case  of  Sir  Anthony  Brown  seems  not  to  be  an  adjudication,  but 
only  an  opinion.  But  Sir  John  Eatcliffe  would  not  compound,  but 
demanded  law  and  justice.  As  this  was  likely  to  be  a  precedent, 
the  court  were  three  years  before  they  made  a  decree,  by  which 
they  adjudged  that  no  marriage  was  due  to  the  queen. i  ' 

Some  difficulty  was  found  in  the  following  case : — Lands  de- 
Guardian  in  scended  on  the  part  of  the  wife  were  settled  by  fine  on 

socage.  the  husband  and  wife,  and  the  heirs  of  the  body  of  the 
husband,  remainder  in  fee  to  the  heirs  of  the  wife ;  the  husband 
and  wife  die,  leaving  an  heir  under  fourteen  years ;  and  there  arose 
a  contest  between  the  grandfather  on  the  part  of  the  father,  and 
the  grandmother  on  the  part  of  the  mother,  which  should  be 
guardian  in  socage  (a).     On  account  of  the  two  estates,  one  in  tail 

ward  beyond  the  control  of  the  lord,  so  as  to  prevent  him  from  realising  the  profits 
of  wardship  (Moore  v.  Hussey,  Hobart's  Reps.)  In  that  case  the  ward  had  been  married, 
and  the  lord  claimed  eight  hundred  pounds  as  the  "  value  "  of  the  marriage.  He  had 
judgment,  and  though  it  was  reversed  in  error  on  a  technical  point,  his  right  was  upheld. 
There  remain  still  in  this  reign  some  remains  of  the  ancient  serfdom  of  the  peasants 
(Rymer,tom.xv.,-p.731),butiionea,iterwa.rd&(H'Um,e's  Hist.  Eng.,  vol.  v.,  App.iii.)  The 
last  reported  case  of  villenage  occurred  at  the  end  of  this  reign,  and  it  proved  abor- 
tive [Digkton  v.  Bartholomew,  Yelv.'s  Reps.,  15.)  In  the  44  Elizabeth  one  Dighton 
brought  a  writ  de  nativo  habendo  against  one  Bartholomew  (claiming  him  as  his  villein) 
in  the  county  court,  and  it  was  removed  into  the  common  pleaB ;  but  on  the  day  of 
the  return  Dighton  did  not  appear,  and  judgment  was  given  that  Bartholomew  should 
be  enfranchised  for  ever.  And  though  the  judgment  was  reversed  it  was  for  mere 
error  of  procedure,  and  if  the  plaintiff  and  defendant  had  appeared,  the  plaintiff 
would  have  had  to  allege  "seisin  in  fee,"  and  to  have  produced  some  of  the  defend- 
ant's blood,  who  acknowledged  himself  to  be  villein  (Dighton  v.  Bartholomew,  Yelver- 
ton's  Reps.,  2).  It  was  little  likely  that  at  that  time  such  evidence  could  ever  be 
given  ;  and  as  the  villeins  had  by  degrees  wandered  away  from  their  lords,  the  diffi- 
culties in  the  way  of  proof  were  almost  insuperable,  and  the  system  died  out.  In 
Dyer's  Reports  of  the  same  reign,  there  are'  one  or  two  notes  of  cases  on  villenage 
(Dyer,  12).  In  one  of  these  the  owner  of  a  manor,  with  a  villein  regardant,  en- 
feoffed the  villein  of  an  acre  belonging  to  the  manor,  and  it  was  said,  that  the  issue 
must  recover  the  land  before  he  could  recover  the  villein  (Ibid.)  There  was  also  a 
case  in  which  it  was  held  that  a  lord  who  had  not  seized  nor  claimed  his  villein  for  a 
hundred  years,  so  that  a  writ  of  nativo  habendo  would  not  lie  against  the  issue  of  the 
villein,  because  of  the  statute  of  limitations  of  32  Henry  VIII.,  could  not  seize  the 
issue.  So  held,  infavorem  libertatis,  in  a  case  of  Butler  v.  Crouch  (Dyer's  Reps.,  18).  In 
the  hundreds  of  cases  reported  by  Dyer  during  the  Tudor  reigns,  these  are'the  only 
cases  mentioned  on  the  subject  of  villenage.  It  is  evident  that  it  was  fast  dying 
out. 

(a)  Upon  the  abolition  of  the  feudal  system  a,  statute  passed,  12  Charles  II.  c.  ■* ' 
xxiv.,  by  which  power  is  given  to  parents  to  appoint  guardians  for  their  children,    • 
until  they  came  to  the  age  of  twenty-one.     And  by  the  4  and  5  Anne,  c.  xvi.,  action 
of  account  lies  against  guardians.    The  court  of  chancery  has  ever  since  the  act  of 
1  6  Eliz.    Plowd.,  267. 
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and  one  in  fee,  which  descended,  the  court  of  ward  saw  some  doubt 
in  the  question,  and  so  took  the  advice  of  Lord  Dyer  and  Saunders, 
chief  baron,  who  were  of  opinion  that  the  ward  of  the  body  belonged 
to  the  grandfather,  on  the  part  of  the  father,  who  was  likewise  en- 
titled to  the  guardianship  of  the  socage  land.1 

The  interest  of  a  guardian  in  socage  was  esteemed  to  be  for  the 
benefit  of  the  infant,  and  not  of  the  guardian  ;  so  it  did  not  go  to 
executors,  nor  could  it  be  forfeited  to  the  king.  It  was  upon  this 
reasoning  determined  in  the  king's  bench,  that  when  the  husband 
of  a  guardian  in  socage  intermeddled  so  far  as  to  join  in  making  a 
lease,  the  widow,  after  his  death,  might  enter,  and  avoid  it.2 

It  seems  strange,  that  so  many  years  after  the  statute  de  donis, 
it  should  be  agitated,  as  a  matter  of  doubt,  whether  land  Grant  of  entail 
could  be  entailed  in  the  king  and  his  issue  under  that  to  the  crown, 
act.  But  so  it  is,  that  this  point  was  contested  in  the  fourth  of  the 
queen,  in  the  famous  case  of  Wilson,  v.  Berkeley.  A  Lord  Berkeley 
had  granted  lands,  with  remainder  to  Henry  VII.,  and  the  heirs 
male  of  his  body,  with  remainder  to  his  own  right  heirs.  Henry 
VIII.  made  a  grant  of  the  land  for  life ;  and  then  Edward  VI. 
granted  the  reversion  in  fee :  and  now,  upon  the  death  of  Edward 
VI.,  without  issue,  it  was  apprehended  the  estate-tail  was  extinct, 
and  that  the  remainder  should  take  effect  in  possession  ;  and,  after 
much  argument,  it  was  held  by  the  court  of  common  pleas  (that  is, 
by  Lord  Dyer  and  Anthony  Brown,  the  other  judge  not  being  pre- 
sent), with  the  dissent  of  Weston,  that  it  was  an  entail  in  the 
king,  and  not  a  fee-simple  conditional  at  common  law,  as  had  been 
contended.  , 

But  Weston  argued,  that  the  rule  respecting  grants  to  the  king 
was  exactly  the  reverse  of  that  which  applied  to  those  of  common 
persons  ;  for  all  grants  to  the  king  were  to  be  construed  most 
strongly  in  his  favour,  and  against  the  grantor.  Thus,  if  a  part  of 
a  thing  entire  came  to  the  king,  the  law  gave  him  the  whole  ;  as  if 
one  of  two  obligees  is  outlawed,  the  king  has  the  whole  duty.  If 
one  grants  to  the  king  all  the  presentments  that  shall  happen  within 
twenty  years ;  if  a  stranger  presents  to  all  that  happen  within  that 
time,  the  king,  after  the  twenty  years,  should  have  all  the  present- 
Charles  II.  exercised  its  jurisdiction  over  guardians,  testamentary  or  otherwise  (vids 
Eyre  v.  Shaftesbury,  2  Peere  William's  Reps.)  When  a  committee  of  the  person  or 
estate  has  been  appointed  in  chancery,  he  is  in  that  character  responsible  only  to  the 
jurisdiction  of  the  great  seal  (Anon.  v.  Parkinson,  2  Ph.,  328).  The  jurisdiction  is 
exercised  in  matters  of  guardianship  on  the  principle  that  the  interest  of  the  infant 
is  to  be  consulted  as  the  governing  consideration,  as  it  used  to  be  in  guardianship  in 
socage,  not  as  it  used  to  be  in  guardianship  in  chivalry,  where  the  interest  of  the 
guardian  or  the  party  entitled  to  the  wardship  was  chiefly  considered.  The  general 
jurisdiction  exercised  by  the  court  of  chancery  is  quite  independent  of  the  right  of 
guardianship  conferred  by  the  statute.  The  appointment  of  a  testamentary  guardian 
of  an  infant,  by  his  father,  does  not,  under  the  stat.  12  Charles  II.,  c.  xxiv.,  consti- 
tute any  objection  to  the  appointment  of  a  receiver  of  the  estate  of  the  infant  {Gardner 
v.  Blane,  1  Hare,  381). 

*  Carrell  v.  Cuddington,  7  and  8  Eliz.     Plowd.,  295. 
2  Ostern  v.  Carden,  7  and  8  Eliz.     Plowd.,  293. 
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ments.  And  many  other  instances  were  stated,  which  showed  that 
the  king  enjoyed,  by  his  prerogative,  a  power  to  take  things  in  a 
different  way  than  the  common  course  of  the  law  disposed  them. 
He  also  showed  many  instances  where  the  king  should  not  be  bound 
by  a  custom  by  which  others  were  bound :  thus  a  sale  of  his  goods 
in  market  overt  could  not  bind  the  king.  And  as  neither  the 
common  law  nor  custom  could  restrain  the  king's  prerogative,  so 
should  not  a  statute  which  did  not  mention  the  king  in  express 
terms.  Though  he  might  take  advantage  of  statutes  in  which  he 
was  not  named,  as  of  the  statute  of  waste,  and  many  others ;  but 
statutes  that  restrain  shall  nqt  affect  him,  as  the  statute  of  Magna 
Charta,  c.  11,  ordains  that  common  pleas  shall  not  follow  the 
court,  but  be  held  in  a  certain  place:  yet  in  31  Edward  I.,  where 
he  brought  a  quare  impedit  in  the  king's  bench,  and  the  above  pro- 
vision was  objected,  the  actions  were  held  to  lie  by  the  king's  pre- 
rogative. So  the  statute  of  limitations,  32  Henry  VIII.,  does  not 
bind  the  king.  And  many  other  instances  he  quoted,  where  the 
king  was  exempt  from  the  restraint  of  statutes,  because  he  was  not 
mentioned  in  them. 

From  this  he  inferred  that  the  statute  de  donis  was  not  to  bind 
the  king,  for  that  was  restrictive  in  three  points :  it  restrains  alien- 
ation ;  it  prevents  the  second  husband  from  being  tenant  by  the 
courtesy ;  and  it  diminishes  the  estate  of  the  donee ;  and  all  this 
without  any  mention  of  the  king.  Again,  in  this  case,  the  entail 
is  by  the  equity  of  the  act,  and  not  by  the  express  words  of  the 
statute ;  and  no  statute  shall  be  taken  by  equity  against,  the  king, 
though  it  may  against  the  subject.  Further,  the  statute  only  re- 
strains the  donee,  and  not  the  issue ;  and  it  is  only  by  equity  of  the 
act  that  the  issue  are  restrained ;  and  such  equity  shall  not  operate 
against  the  king.  And  as  no  prsecipe  lies  against  the  king,  no 
recovery  could  be  suffered  by  him,  so  that  he  would  be  worse  cir- 
cumstanced than  other  tenants  in  tail.  These  were  the  considera- 
tions which  weighed  with  the  learned  judge  for  dissenting  from  the 
judgment  given  by  his  brethren. 

It  was  held  by  the  same  judge,  that  in  the  present  limitation, 
the  estate  was  in  the  king  in  his  body  natural ;  for  no  heirs,  but 
such  as  are  begotten  by  the  body  natural  could  inherit  under  this 
limitation ;  but  notwithstanding  that,  yet  his  body  politic  was  so 
united  to  the  body  natural,  that  there  could  not  be  properly  a  dis- 
tinction; but  the  king,  as  to  this  estate,  should  enjoy  all  the  pre- 
rogatives to  which  he  was  entitled  in  his  politic  capacity.  This 
had  been  laid  down  as  the  groundwork  of  the  above  argument. 
This  was  agreed  by  the  other  side ;  but  they  insisted,  that  in  gifts 
of  land  to  the  king,  the  person  was  not  to  be  considered,  but  only 
the  estate  in  the  land,  and  that  alone  was  to  govern.  Thus  a  fee- 
simple  conditional  might  be  given  to  the  king  before  the  statute, 
and  he  could  not  alien  in  fee  before  issue  had ;  for  it  would  be  a 
wrong  in  any  other  person,  which  was  not  warranted  by  his  pre- 
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rogative.  And  {hough  they  admitted,  that  in  some  cases  the  quality 
of  things  was  altered  in  respect  to  the  person  of  the  king,  as  the 
descent  of  land  to  the  eldest  of  his  daughters,  and  some  others,  yet, 
on  the  contrary,  in  some  cases  ;  if  gavelkind-land  descended  to  him 
and  his  brother,  each  should  have  a  moiety ;  but  the  king's  eldest 
son  should  take  the  whole  of  his  moiety.  But  in  fees  conditional, 
they  said  the  estate  was  the  same  in  the  king  as  in  another  person. 
And,  as  to  the  act,  supposing  it  to  be  law  that  the  king  is  not  to 
be  bound  by  it  unless  named,  they  said  he  was  named ;  for  it  says, 
wherefore  the  lord  the  king  perceiving  how  necessary  and  useful  it 
is,  &c,  by  which  it  appears,  that  the  king  saw  the  mischief,  and 
ordained  the  remedy ;  and  it  would  not  be  reasonable  that  he  should 
wish  to  be  at  liberty  to  continue  the  mischief  himself ;  but  he  cer- 
tainly meant  to  be  bound  by  an  ordinance,  so  remedial  as  this  ;  and 
if  he  was  not,  the  whole  intent  of  the  donor,  in  this  case,  would  be 
disappointed ;  and  the  will  of  the  donor  ought  now  to  be  as  a  law, 
as  well  against  the  king  as  any  other  person.  They  further  argued, 
that  the  king,  by  claiming  to  hold  contrary  to  the  statute,  would 
destroy  his  own  estate;  for  if  he  said  his  estate-tail  was  a  fee- 
simple,  so  would  the  preceding  tail  be ;  and  then  his  fee  could  not 
be  limited  on  the  former,  but  would  be  void ;  and  to  say  the  one 
was  entail,  but  the  other  in  fee,  that  is,  to  affirm  the  operation  of 
the  statute  as  to  one,  and  not  as  to  the  other,  would  be  a  construc- 
tion not  to  be  endured ;  and  he  should  be  stopped  by  the  rule,  qui 
sentit  commodum,  sentire  debet  et  onus :  and  it  would  also  be  partly 
destroying  the  fine,  upon  whieh  his  own  estate  depended,  for  it 
would  make  void  the  remainder  in  fee  to  the  right  heirs  of  the 
Lord  Berkeley.  And  they  took  it  to  be  implied  by  the  decision  in 
4  Henry  VI.1  and  22  Edward  IV.,  that  the  king  is  bound  by  the 
statute  the  same  as  a  common  person,  and  expressly  by  7  Henry 
IV.,  c.  2,  where  an  estate-tail  is  adjudged  not  to  be  forfeitable  for 
treason.  And  Anthony  Brown  quoted  the  case  of  his  own  father, 
whose  land  being  seised  for  the  king's  debt,  was  discharged,  because 
it  was  entailed ;  for  the  king  was  not  at  liberty  to  say,  that  as  to 
him  the  estate  should  be  construed  a  fee-simple  conditional.  And 
Lord  Dyer  thought  it  clear  that  the  justices  who  took  the  fine 
thought  it  a  fee-tail,  or  it  would  have  been  idle  to  suffer  it  to  pass  ; 
and  those  were  men  of  great  learning,  and  were  Brian,  Townsend, 
Davers,  and  Vavisor.2 

The  distinction  between  the  natural  and  politic  body  of  the 
king  was  made  a  subject  of  consideration  in  the  ease  of  the  duchy 
of  Lancaster,  which  was  considered  this  same  year  at  Serjeant's 
Inn,  by  several  justices,  Serjeants,  and  counsellors  of  that  court. 
The  question  there  was,  whether  a  lease  of  duchy  lands  made  by 
Edward  VI.,  was  not  void  for  his  nonage  ?  This  led  to  an  inquiry 
into  the  nature  of  annexation  of  the  duchy  to  the  crown ;  the  his- 
tory of  which  it  set  forth  with  great  precision  and  clearness.     After 

1  4  Hen.  YI.,  19.  2  i  Eliz.    Plowd.,  241. 


724  ELIZABETH.  [CHAP.  XXXV. 

considering  the  establishment  and  alteration  of  the  connexion  and 
separation  of  this  great  franchise  from  the  crown,  by  Henry  IV., 
Edward  IV.,  and  lastly,  by  Henry  VII. ;  and  though  some  did  not 
agree  to  the  exposition  of  the  stat.  Henry  VII.,  which  supposes 
the  duchy  not  to  be  separated  in  inheritance  and  right  from  the 
crown,  and  not  divested  out  of  the  body  politic  of  the  king,  and 
vested  in  his  body  natural,  as  some  of  them  held  it  to  be ;  yet  they 
all  agreed,  except  Euswell,.  the  solicitor  to  the  queen,  that  the  king's 
person  shall  not  be  invalidated  by  the  duchy  being  given  to  him 
or  his  heirs  by  that  act ;  but  he  remains  always  of  full  age,  as  well  in 
regard  to  gifts  and  grants  of  land  made  by  him,  as  in  the  adminis- 
tration of  justice.  At  a  subsequent  argument  upon  this  point,  in 
the  duchy  court,  it  was  agreed  by  all  present,  that  King  Henry  VII. 
had  the  duchy  in  his  body  natural,  as  Henry  V.  had  it,  disjoined 
from  the  crown,  and  not  as  Edward  IV.  had  it :  and  this  was  by 
reason  of  the  statute  of  Henry  VII.1 

In  the  famous  case  of  Mines,  an  important  article  of  the  royal 
Prerogative  of  prerogative  was  settled  after  it  had  been  passed  over 
the  crown  as  by  the  statute  de  prasrogativd  regis,  and  all  the  old 
to  mmes.  treatises  upon  the  law.  This  case  depending  in  the 
exchequer,  was  referred  to  the  exchequer  chamber;  where, 
in  the  tenth  year  of  the  queen,  it  was  resolved  by  all  the 
justices  and  barons,  on  the  authority  of  old  grants  and  of  long 
usage,  that,  by  law,  all  mines  of  gold  and  silver,  within  the  realm, 
belonged  to  the  crown  by  prerogative,  with  liberty  to  dig  and 
carry  away  the  ore,  and  all  the  mirdimts  necessary  for  getting 
the  ore  :  again,  it  was  agreed  by  Harper,  Southcote,  and  Weston, 
that  if  gold  or  silver  be  in  ores  or  mines  of  copper,  tin,  or  other 
base  metal,,  the  whole  of  the  precious  and  base  metal  belong  to  the 
subject  in  whose  soil  it  is  found,  if  the  former  does  not  exceed  the 
value  of  the  latter ;  for  if  it  did,  then  the  crown  should  have  both ; 
and  it  should  be  called  a  mine  royal.  But  all  the  other  justices 
and  barons  were  of  opinion,  that  both  belonged  to  the  crown, 
though  the  gold  or  silver  was  of  less  value  than  the  base  metal ; 
and  should  be  called  a  mine  royal ;  for  they  said,  the  records  made 
no_  distinction  as  to  the  value  of  the  metals ;  the  extent  of  this 
opinion  was  qualified  by  act  of  parliament  in  later  times. 

The  point  which  had  been  decided  in  the  last  reign,  in  Throch- 
Grants  of  morion  v.  Tracy,  that  a  grant  of  reversion  habendum  for 
reversionary  years,  was  a  good  lease  of  the  land  for  years,  was  recog- 
interests.  nise(j  an(j  eonfirme(i  \n  Wrottesley  v.  Adams,  in  the 
beginning  of  this  reign ;  and  further,  they  adjudged,  that  though  the 
declaration  varied  from  the  deed,  and  had  stated  it  as  a  grant  of  a 
reversion,  habendum  the  reversion  for  years,  yet  it  was  the  same 
thing.  But  the  principal  point  in  this  case  was  this,  the  reversion 
was  granted  for  a  term  of  years,  to  commence  after  the  end  and 

1  Plowd.,  221. 

2 1  William  and  Mary,  c.  30  ;  and  5  William  and  Mary,  e.  P.    Plowd.  336. 
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expiration  of  the  first  term  for  years;  and  the  first  termor  having 
accepted  a  lease  for  life,  which  was  in  law  a  surrender  of  the  first, 
it  was  contended,  this  was  not  such  an  end  and  expiration  of  it  as 
should  give  commencement  to  the  second  lease  for  years.  And  the 
court  held,  that  term  was  the  emphatical  word,  and  not  years ;  and 
the  term  or  estate  might  cease,  though  the  years  were  not  elapsed, 
as  in  the  present  case ;  and  so  they  held  the  second  lease  should 
commence  upon  this  constructive  determination  of  the  former.1 

We  have  seen  the  difficulty  the  courts  had  in  pronouncing  upon 
running  leases ;  these  were  still  continued  in  various  shapes ;  and 
wherever  a  lessor  was  contented  with  his  lessee,  it  was  a  very 
desirous  mode  of  tempting  each  party  to  conduct  himself  to  the 
satisfaction  of  the  other.  A  lease  of  this  sort  was  brought  in  ques- 
tion in  6  Elizabeth,  in  the  case  of  Say  v.  Smith :  a  lease  was  made 
for  ten  years,  and  the  lessee  covenanted,  at  the  end  of  the  ten  years, 
to  pay  10,000  tiles,  or  the  value  of  them  in  money,  as  a  sum  in 
gross ;  and  further,  the  lessor  covenanted,  "  if  the  lessee  and  his 
assigns  would  pay  to  the  lessor  and  his  assigns  the  said  10,000 
tiles,  or  their  value  in  money,  at  the  end  and  term  of  every  ten 
years,  from  thence  next  following,  that  then  he  and  his  assigns 
should  have  a  perpetual  demise  from  ten  years  to  ten  years  con- 
tinually, and  ensuing  out  of  the  memory  of  man  ;  at  the  rent  of 
four  pounds."  It  was  the  opinion  of  the  whole  court  of  common 
pleas,  that  there  was  no  lease  beyond  the  first  ten  years  for  want 
of  certainty.  It  was  said,  that  this  being  a  lease  to  commence  on 
condition,  that  should  be  performed  before  the  lease  could  com- 
mence. And  Lord  Dyer  said  in  the  case  in  Littleton,  of  a  lease  for 
years,  upon  condition  that,  if  the  lessee  does  such  an  act  within  the 
two  first  years,  he  should  have  the  fee-simple  ;  he  should  not  have 
the  fee  till  he  had  performed  the  condition,  and  Littleton's  opinion 
to  the  contrary  was  not  law.  So  here,  after  the  first  ten  years,  a 
condition  is  to  be  performed  before  a  lease  can  arise  ;  and  it  must  be 
seen  whether  this  condition  can  be  performed  at  all ;  and  they  argued 
that  it  could  not.  For,  they  said,  by  the  words  of  the  covenant,  he 
ought  to  pay  the  tiles  every  ten  years  following,  which  would  be  to 
the  end  of  the  world  ;  again,  they  were  to  be  the  said  tiles  ;  now  the 
same  tiles  could  not  be  paid  twice  over,  therefore,  they  concluded,  as 
every  ten  years  to  the  end  of  time  must  first  elapse,  and  as  the  same 
tiles  must  be  paid  over  again,  these  were  conditions  that  could  not 
be  performed :  and  so  no  lease  took  place  after  the  first  ten  years. 

As  they  were  pleased  to  adjudge,  for  the  above  reasons,  that  this 
lease  wanted  a  certain  commencement,  they  also  thought,  for  the 
following,  that  it  wanted  a  certain  continuance.  For  a  demise  from 
ten  years  to  ten  years  (if  it  had  stopped  there)  would  have  been  a 
good  demise  for  twenty  years  ;  but  from  ten  years  to  ten  years  con- 
tinually out  of  the  memory  of  man,  contains  time  without  a  term  ; 
and  so  does  not  come  within  the  legal  idea  of  a  term  for  years.    So 

1 1  Eliz.    Plowd..  198. 
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they  agreed  in  adjudging  this  to  be  no  lease  after  the  first  ten 
years.1 

On  this  occasion  the  judges  delivered  their  opinions  upon  several 
leases  of  this  arbitrary  kind.  They  said  that  certainty  was  what 
was  absolutely  required  in  all  leases  for  years ;  and  some. of  these 
running  leases  were  good,  if  any  certainty  could  be  made  out. 
Thus  a  lease  for  ten  years,  and  so  from  ten  years  to  ten  years, 
during  one  hundred  years,  was  held  good.  If  a  lease  was  for  three 
years,  and  so  from  three  years  to  three  years,  during  the  life  of 
T.  8.,  this,  they  held,  to  be  only  good  for  six  years ;  for  the  second 
three  years  was  as  much  as  to  say,  from  the  first  three  years  during 
other  three  years,  which  was  certain;  but  afterwards  it  is  all 
uncertainty ;  and  Brown  said,  it  had  been  so  adjudged.  Dyer  said, 
in  his  memory,  it  had  been  adjudged  in  that  court,  that  a  lease 
of  a  parsonage  for  five  years,  and  so  from  five  years  to  five  years 
during  his  life  (which  was  their  common  way  of  leasing),  was  good 
for  ten  years,  and  no  longer,  though  the  lessor  continued  parson  ; 
because  there  was  no  certainty.2 

The  case  of  Bracebridge  v.  Cooke  was  where  a  lease  for  years 
was  made  by  a  man,  and  the  lessee  granted  the  term 
to  the  lessor's  wife  and  a  stranger,  and  the  wife  died. 
And  it  was  adjudged  that  the  stranger  should  have  the  whole  by 
survivorship ;  for  the  joint-tenancy  was  not  dissolved  by  a  merger 
of  the  term  in  the  husband's  inheritance.3  And  in  another  case, 
which  arose  from  part  of  the  same  transaction,  it  was  adjudged, 
where  a  lease  is  made  for  forty  years,  if  the  lessee  lives  so  long,  and 
afterwards  the  same  land  is  leased  to  another  without  deed  for 
seventy  years,  this  is  a  good  lease ;  for  as  many  years  as  shall 
remain  after  the  first  term  ended  either  by  the  death  of  the  lessee, 
or  by  effluxion  of  time,  and  is  but  executory  till  the  end  of  the  first 
term,  and  not  executed.  And  such  second  lease  is  good,  though 
made  without  deed.* 

The  nature  of  leases  which  were  to  commence  or  determine  on 
a  contingency  was  much  .agitated  in  the  Rector  of  Cheddingtoris 
case,  in  41  Elizabeth.  There  a  demise  was  made  of  a  rectory  to 
Elizabeth  usus  ad  finem  et  durante  termini  of  eighty  years,  if  she 
so  long  lived  ;  and  if  she  died,  or  aliened  the  land  infra  prced.  ter- 
minum  of  eighty  years,  then  her  estate  should  cease.  And  the 
rector  demised  the  land  for  as  many  years  as  were  unexpired  after 
the  death  or  alienation  of  Elizabeth  to  Kalph,  pro  et  durante  prced. 
termino  of  eighty  years  ;  and  in  the.  same  manner,  upon  the  same 
contingency,  to  William ;  and  then  to  Thomas,  pro  et  durante  tot 
annis  of  the  eighty  years  as  shall  remain  unexpired.  Afterwards 
Thomas  died,  then  William,  and  then  Elizabeth;  then  Kalph 
entered  into  the  land,  and  the  question  of  title  arose  between  him 
and  an  assignee  claiming  under  the  administratrix  of  Thomas. 
And  it  was  resolved,  that  the  lease  to  Kalph  and  William  was 

ipiowd.,  272.      'Ibid.,  273.      8  Ibid.,  417.      *  Bracebridge  v.  Clowse,Plowd.,.  420. 


CHAP.  XXXV.]  CASES  AS  TO  LEASES.  727 

void,  because  there  could  not  be  a  residue  of  the  term  after  her 
death,  as  it  was,  by  express  limitation,  to  expire  by  that  event. 
But  they  held  the  demise  to  Thomas  to  be  under  different  circum- 
stances, because  it  was  not  de  prced.  termino,  but  de  prced.  eighty 
years.  Notwithstanding  this,  it  was  argued  against  the  demise  to 
Thomas,  which  they  said  was  void,  because  the  lessor  had  only  a, 
possibility,  namely,  if  Elizabeth  died,  and  that  was  not  such  an 
interest  as  could  be  demised ;  but  on  this  the  court  gave  no  opinion, 
but  they  resolved  the  lease  to  be  void  for  the  uncertainty :  for  it 
was  uncertain  how  many  years  would  remain  at  the  death  of  Eliza- 
beth ;  and,  further,  by  Thomas's  death  during  the  life  of  Elizabeth 
the  uncertainty  at  the  commencement  was  not  reduced  to  any  cer- 
tainty during  the  life  of  Thomas ;  for  it  depended  upon  a  contin 
gency  precedent,  and  till  that  happened,  the  interest  or  term  is  not 
certain,  nor  is  the  land  bound  by  it :  the  lease,  therefore,  which 
never  took  effect,  cannot  rest  in  his  administrators ;  and  supposing 
he  had  survived  Elizabeth,  the  lease  would  have  been  void,  because 
it  was  not  to  commence  unless  Kalph  died  before  Elizabeth ;  but 
as  he  survived  her,  the  lease  to  Thomas  could  never  commence. 
(So  it  ought  to  stand  ;  but  in  Coke  the  whole  of  this  part  of  the 
argument  is  confounded  and  wrong,  by  the  mistake  that  William 
and  Kalph  both  survived  Elizabeth,  when  by  the  state  of  the  case 
it  appears  that  Ralph  was  the  only  survivor.)1  And,  further,  it 
was  said  by  Popham  (though  this  was-  no  part  of  the  decision  of 
the  court),  that  another  reason  for  the  lease  being  void  was,  that 
it  could  not  commence  upon  a  contingency  which  depended  upon 
another  contingency,  as  that  the  demise  to  Thomas  depended  on 
the  contingency  annexed  to  the  demise  made  to  William,  and  the 
demise  to  William  depended  upon  the  contingency  annexed  to  the 
demise  made  to  Ralph.2  But  this  rule  has  not  been  admitted  for 
law  in  later  times. 

It  was  an  important  decision  that  declared  executors  of  executors 
should  be  comprehended  under  the  description  of  assigns  to  the 
first  testator.  The  case  was  that  A.  and  his  wife  leased  to  B.  for 
twenty-one  years,  and  covenanted  with  B.  and  his  executors  that 
at  the  expiration  of  the  term  they  would  make  another  lease  for 
the  same  term  to  the  said  B.  and  his  assigns.  B.  dies,  having 
made  his  executrix  ;  and  she  dies,  leaving  an  executor  ;  and  then 
the  term  expiring,  the  executor  brings  covenant  against  the  lessors 
for  a  renewal.  This  was  the  case  of  Chapman  v.  Dalton,  and  it 
was  argued  in  the  king's  bench,  with  some  show  of  reason,  that 
the  action  would  not  lie. 

It  was  said  that  the  death  of  B.  had  rendered  the  covenant 
impossible  to  be  performed,  for  the  lease  was  to  be  to  him  and  his 
assigns,  which  was  habendum  to  him  and  his  assigns,  a  limitation 
that  could  not  now  be  made ;  though,  perhaps,  if  it  had  been  in 
the  disjunctive  (or  his  assigns),  it  might  be  performed  after  his 

1 1  Bep.,  156.  Ibid-,  153. 
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death,  if  he  had  named  a  person  in  his  will  to  whom  it  should  be 
made  ;  that  is,  an  assignee  in  deed,  and  not  one  in  law,  as  an  execu- 
tor is.  And  further  it  was  contended  that,  if  an  executor  was 
such  an  assignee,  yet  an  executor  of  an  executor  could  by  no 
means  be  such  ;  for,  by  the  common  law,  they  were  considered  as 
mere  strangers,  and  not  privy  to  the  will  of  the  first  testator,  nor 
able  to  bring  any  actions  concerning  his  property,  which  was 
remedied  by  stat.  25  Edward  III.,  c.  5.  And  in  addition  to  the 
above  reasoning,  Wray  contended  that,  as  this  act  gives  only  debt, 
account,  and  an  action  for  goods  carried  away,  the  present  action 
of  covenant  was  not  warranted  by  it.  And  further,  he  said,  if  the 
lease  was  made  to  the  plaintiff,  he  would  be  a  purchaser,  and 
would  not  have  it  to  the  use  of  the  first  testator,  as  it  would  have 
been  if  granted  to  B.,  which  he  thought  an  additional  reason  why 
the  plaintiff  should  be  barred. 

On  the  other  side  it  was  answered  that  in  every  gift  or  covenant 
the  words  shall  be  taken  most  strongly  against  him  who  makes  it, 
and  most  strongly  for  him  to  whom  it  is  made,  and  so  must  the 
word  assigns  be  construed  here.  If  it  is  construed  as  a  word  of 
limitation,  it  would  be  a  word  of  abundance,  and  merely  void,  for 
which  reason  another  sense  must  be  found  out.  And  it  has  two 
senses — one  where  it  signifies  the  person  to  whom  a  thing  granted 
shall  be  granted  by  the  person  who  has  it,  as  a  grant  in  a  lease, 
that  the  lessee  and  his  assigns  should  have  such  quantity  of  wood, 
means  the  person  to  whom  the  lessee  shall  assign  the  lease ;  but 
this  is  not  the  present  case.  The  other  sense  is,  where  it  means 
the  person  to  whom  a  thing  shall  be  done  which  is  not  yet  done. 
As  a  condition  to  give  you  or  your  assigns  a  horse,  there  assigns 
are  such  persons  as  you  shall  appoint  to  receive  the  horse.  Then, 
again,  both  these  assigns  are  either  in  deed  or  in  law  those  whom 
the  party  appoints,  or  those  whom  the  law  appoints,  as  executors  ; 
for  they  represent  the  person  of  the  testator  in  personal  things,  and 
so  are  his  assigns  in  law.  So  in  the  above  case  of  the  horse,  the 
executor  is  the  person  to  receive  it,  if  no  other  is  appointed.  And 
by  27  Henry  VIII.  it  appeared  that  the  law  was  so  held. 

And  those  who  say  that  the  lease  should  be  made  to  B.  as  well 
as  to  his  assigns,  because  of  the  copulative  and,  they  said  this  was 
one  of  those  bad  expositions  that  destroyed  the  text ;  for  it  would 
be  the  same  as  saying  that,  were  B.  alive,  the  lease  should  not  be 
made  to  him  solely,  but  to  him  and  his  assigns;  so  that  his  assigns 
must  take  jointly  with  him,  and  the  lease  could  not  be  made  till 
he  had  appointed  an  assignee  ;  but  this  would  be  mere  nonsense, 
for  then  his  executors  must  be  joined  with  him ;  but  instead  of 
construing  this  a  joint  estate  to  B.  and  his  assigns,  the  copulative 
and  should  here,  as  in  many  other  instances  in  the  law,  be  taken 
for  the  disjunctive  or.  And  the  sense  is  to  make  a  lease  to  B.,  if 
he  is  alive,  and,  if  not,  to  his  assignee — namely,  his  executor. 

The  objection  that  the  executor  of  an  executor  is  not  the  execu- 
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tor  to  the  first  testator,  they  said,  was  equally  ill  founded ;  for  if  I 
give  authority  to  my  bailiff  to  sell  my  sheep,  this  is  my  sale  by 
him.  And,  in  like  manner,  when  a  man  makes  his  executor,  it  is 
thereby  implied  that,  if  the  executor  dies,  the  second  executor  shall 
be  executor  to  the  first  testator,  for  he  is  appointed  by  the  first 
executor  to  whom  the  testator  intrusted  such  appointment ;  he  is, 
therefore,  immediate  executor  to  the  first  testator,  and  stands 
entirely  in  the  place  of  the  first.  And  so  it  was  held  before  the 
stat.  25  Edward  III.,  for  that  act  was  only  made  to  give  account 
and  an  action  for  goods  taken ;  but  the  action  of  debt  need  not 
have  been  put  in  the  statute,  for  executors  of  executors  might  have 
had  that  at  common  law,  as  appears  by  a  case  in  10  Edward  II. ; x 
though,  as  many  doubted  thereof,  it  was  well  to  insert  it  in  the  act. 
Thus  executors  of  executors  might  have  all  actions  which  the  com- 
mon law  gave  to  the  first  executors,  and  so  might  have  covenant ; 
but  if  not,  yet  they  now  may  by  equity  of  stat.  25  Edward  III. 

But  the  reasons  upon  which  the  judges  declared  they  rested  their 
opinion  were  the  following;  It  was  said  that,  admitting  assigns  to 
be  a  word  of  limitation,  and  so  void,  or  admitting  it  to  be  out  of 
the  covenant,  then  it  is  that  a  new  lease  shall  be  made  to  B. ;  and 
taken  thus,  they  contended  the  lease  should  be  made  to  the  execu- 
tor of  the  executrix.     For  in  all  agreements  the  chief  point  to  be 
considered  is  the  intent ;  and  if  by  the  act  of  God,  or  other  means, 
it  cannot  be  performed  according  to  the  words,  yet  it  shall  be  per- 
formed as  near  to  the  intent  as  possible.     Now,  the  intent  here  was 
that  a  new  lease  should  be  made,  and  to  B. ;  and  if  B.  was  dead, 
then  the  lease  was  still  to  be  made,  and  to  whom  but  to  those  to 
whom  it  would  go,  if  it  had  been  made  to  B. — namely,  his  execu- 
tors— the  lease,  and  not  the  lessee,  being  the  principal  considera- 
tion in  the  agreement.    As  this  lease  was  to  be  made  twenty-one 
years  after  the  agreement,  the  parties  must  have  foreseen  the 
probability  that  B.  might  not  be  alive  at  the  time,  and  so  could 
not  mean  the  covenant  should  be  dissolved  by  his  death ;  it  can 
make  little  difference  to  the  lessor  whether  he  made  the  lease  to 
B.  or  his  executors ;  then  it  comes  within  the  common  rule  that 
agreements  and  conditions  shall  be  performed  according  to  the 
intent,  if  the  words  cannot  be  followed.     To  which  purpose  is  that 
case  in  Littleton,  of  a  condition  to  make  an  estate  in  special  tail  to 
the  feoffor  and  his  wife,  and  the  heirs  of  their  two  bodies,  and  the 
husband  died  before  it  was  performed ;  there  it  was  his  opinion  the 
condition  would  be  fulfilled  by  making  an  estate  to  the  wife  for 
life  without  impeachment  of  waste,  remainder  to  the  issue  in  tail, 
according  to  the  first  limitation ;  and  if  both  were  dead,  then  it 
ought  to  be  to  the  issues  and  the  heirs  of  the  body  of  the  father 
and  mother;2  and  many  similar  instances  were  put  from  that 
author,  and  elsewhere,  on  the  performance  of  conditions  in  this 
way. 

1  Fits.  Executors,  110.  *  Litt.,  sec.  352. 
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They  denied  what  had  been  alleged,  that  the  lease  made  to  the 
plaintiff  would  not  be  assets,  for  the  covenant  being  made  to  the 
testator,  every  benefit  derived  from  the  performance  of  it  shall  be 
possessed  as  the  covenant ;  so  that  he  shall  have  the  lease  in  the  same 
manner  as  he  had  the  covenant,  namely,  in  right  of  the  testator. 

The  justices  met  at  Serjeants'  Inn  to  consider  the  judgment  to 
be  given ;  and  they  unanimously  agreed  that  the  action  was  main- 
tainable :  and  though  no  solemn  opinion  was  given  by  the  judges, 
the  Chief-Justice  Catline  said,  as  has  already  been  observed,  that 
the  principal  reason  which  satisfied  them  was  that  given  in  the  last 
argument.1 

A  case  happened  some  time  afterwards,  where  an  executor  de- 
vised a  term  that  he  took  as  executor,  and  the  law  was  thus  laid 
down  by  all  the  justices  of  the  king's  bench,  namely,  that  the 
devise  was  void ;  for  as  soon  as  he  is  dead,  it  goes  to  the  use  of  the 
first  testator,  and  his  executors  have  it  as  executors  to  the  first 
testator,  and  to  his  use,  and  not  as  executors  to  the  last  testator, 
nor  to  his  use.  For  the  goods  of  the  first  testator  shall  not  be  put 
in  execution  for  the  debt  of  the  last  testator,  and  the  last  executors 
have  them  by  relation  as  immediate  executors  to  the  first  testator. 
Yet  the  executor  had  the  disposal  of  them  in  his  life ;  but  that 
authority  ceases  with  his  life,  and  is  transferred  to  his  executors, 
who,  however,  hold  them,  not  as  his  executors,  but  as  executors  to , 
the  first  testator  ;  and  the  devise  being  void,  the  assent  of  the  exe- 
cutor was  void  also.  The  chief-justice  Wray  said,  he  had  spoken 
with  several  of  the  justices  of  the  common  pleas,  and  they  agreed 
that  the  devise  was  void.2 

In  the  course  of  our  historical  inquiry  into  the  changes  in  doc- 
trines and  opinions,  there  are  few  heads  of  law  that  have  not  become 
the  subject  of  frequent  controversy :  the  principles  of  the  old  com- 
mon law  have  been  frequently  altered  and  modified,  they  have  been 
varied  by  statute  and  overruled  by  the  courts.  Statutes  made  to 
remedy  difficulties  have  become  the  source  of  new  ones,  and  have 
occasioned  other  statutes  to  correct  and  amend  them.  Every  rule 
for  the  government  of  property  has,  at  one  time  or  other,  been  dis- 
puted ;  every  remedy  for  the  recovery  of  it  has  been  the  subject  of 
difficulty  and  doubt ;  and  men's  voluntary  contracts  for  the  ex- 
change of  property  have  furnished  endless  contests  in  our  courts. 
Through  all  these  changes  and  revolutions  there  is  one  title  in  our 
law  which  seems  to  have  enjoyed  a  singular  exemption,  and  that 
is,  "  the  law  of  descent  in  fee-simple."  The  mode  in  which  these 
common  law  estates  were  to  pass  from  ancestor  to  heir  was  settled 
upon  principles  so  clear  and  defined,  that  it  has  seldom  become  the 
subject  of  judicial  decisions.  There  are  few  cases  of  this  kind  in 
the  books ;  and  we  are  informed  by  the  reporter  that,  in  his  time, 
he  did  not  know  two  cases  upon  inheritances  and  escheats.3 

One  of  these  rare  instances  happened  in  the  15th  of  the  queen, 

1 7  Eliz.    Plowd.,  286.  s  20  Eliz.    Plowd.,  525.  »  Pref .,  4  Rep. 
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in  the  case  of  Clere  v.  Brook,  where  the  law  of  inheritances  was 
spoken  upon  very  fully  in  order  to  settle  the  point  there  in  dispute. 
The  question  was  simply  this :  Clere  Hadden  dying  without  issue, 
whether  the  remainder  in  fee,  which  he  had  by  purchase,  should 
descend  to  Young,  the  heir  of  the  grandmother,  on  the  part  of  the 
father  (inasmuch  as  he  had  no  other  heir  on  the  part  of  his  father, 
nor  on  the  part  of  his  grandfather  on  the  father's  side),  or  should 
descend'  to  Clere,  his  uncle,  and  next  heir  on  the  part  of  the  mother  ? 
To  make  this  case,  and  some  points  which  arise  in  it,  clearer  to  the 
reader,  I  shall  refer  to  the  commentaries  which  are  in  the  hands  of 
everybody ;  and  it  will  appear,  in'  the  table  of  descent,  that  the 
question  was  between  No.  11  and  No.  14. 

Before  the  court  came  to  consider  the  principal  point  in  this 
cause,  they  previously  agreed  upon  certain  points,  which,  being 
once  admitted,  might  furnish  a  ground  on  which  to  argue  and  to 
decide.  These  were  nothing  more  than  what  were  very  well  under- 
stood before,  and  were  to  be  found,  either  in  words  or  in  effect,  in 
some  of  our  oldest  law  books.  These  points  were  agreed  by  the 
court  and  the  counsel  on  both  sides,  and  were  three  in  number. 

The  first  point  was,  that  in  collateral  descent  from  a  purchaser 
who  dies  without  issue,  the  heirs  on  the  part  of  the  father,  who.  are 
of  the  blood  of  the  male  ancestors  in  the  lineal  ascent  by  the  father, 
shall  be  preferred  before  the  heirs  who  are  of  the  blood  of  the 
females  in  the  lineal  ascent  by  the  father,  in  one  and  the  same 
degree.  Thus  the  brother  of  the  grandfather  to  the  brother  of 
the  grandmother,  that  is,  No.  8  to  No.  11 ;  and  so  the  brother  of 
the  great-grandfather  before  the  brother  of  the  great-grandmother, 
that  is,  No.  9  to  No.  10.  And  the  same  holds  with  regard  to 
the  brother  of  the  great-great-grandfather,  and  the  brother  of  the 
great-great-grandmother. 

The  second  point  was,  that  if  the  purchaser  died  without  issue, 
and  had  no  heir  on  the  part  of  the  father,  the  land  should  descend 
to  the  next  heir  on  the  part  of  the  mother,  which  meant  the  heirs 
of  the  race  of  males  from  whom  the  mother  descended,  in  preference 
to  the  others.  Thus  the  brother  of  the  grandfather  of  the  mother 
of  the  purchaser  shall  inherit,  in  preference  to  the  brother  of  the 
grandmother  of  the  purchaser,  that  is,  No.  16  to  No.  17.  For  the 
brother  of  the  grandfather  (as  in  the  former  case)  is  more  worthily 
descended,  being  of  the  great-grandfather's  line.  And  in  confirma- 
tion of  this  descent  to  the  heir  on  the  part  of  the  mother,  on  default 
of  heirs  of  the  purchaser  on  the  part  of  the  father,  they  cited  Little- 
ton, sect.  4,  and  49,  Ass.  4,  and  12  Edward  IV.,  14. 

The  third  point  was,  that  if  a  purchaser  has  issue  a  son,  and  dies, 
and  the  son  enters  and  dies  without  issue,  or  heir  on  the  part  of  his 
father's  father,  the  heir  on  the  part  of  his  father's  mother  shall 
have  the  land,  and  for  this  they  quoted  12  Edward  IV.  ;  but 
Loveless  said,  in  such  case  the  heir  of  the  part  of  the  mother  of 
such  issue  could  never  inherit ;  in  confirmation  of  which  was  stated 
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at  length  a  case  from  39  Ass.  30,  and  the  case  of  Carell  v.  Cud- 
dington,  which  we  shall  have  occasion  to  consider  in  another  place  ; 
for  he  said,  as  long  as  the  land  continues  in  descent,  it  shall  taste 
of  the  first  purchaser,  and  to  his  blood  only  shall  it  have  respect, 
and  not  to  the  blood  of  any  woman  who  may  be  married  to  any 
of  the  issue.  So  that,  in  point  of  descent,  no  marriage  is  to  be 
respected  but  that  of  the  father  and  mother  of  the  purchaser. 

But  the  great  doubt,  after  these  points  were  agreed  on,  was, 
whether  there  was  in  being  any  heir  on  the  part  of  the  father 
of  Clere  Hadden.  And  it  was  contended  that  the  plaintiff  Olere 
was  nearer  in  descent  than  Young,  for  the  plaintiff  was  uncle  on 
the  part  of  the  mother,  and  Young  is  in  a  remoter  degree  than  the 
plaintiff  and  Clere  ;  and  Littleton  says,  that  the  next  cousin  colla- 
teral shall  inherit,  so  that  proximity  of  blood  was  to  be  considered. 
And  they  said,  true  it  was  that  Young  was  descended  on  the  part 
of  the  father,  but  it  was  on  the  part  of  a  female,  namely,  the 
grandmother  of  the  purchaser,  and  as  much  a  stranger  to  the  blood 
of  the  Haddens  as  the  mother  of  the  purchaser ;  and  so,  being  equally 
strangers,  it  seemed  reasonable  to  prefer  the  nearest.  And  so  material 
did  they  conceive  the  proximity  of  blood  to  be,  that  they  thought 
the  law  would  countenance  it  to  prevent  plurality  of  claims. 

To  this  it  was  answered,  on  the  other  side,  that  the  plaintiff  and 
Young  not  being  in  one  degree  of  blood  to  the  purchaser,  proximity 
is  not  to  be  regarded.  But  the  blood  between  the  plaintiff  and 
Clere  Hadden  came  immediately  from  a  female ;  but  that  between 
Young  and  him,  though  from  a  female,  was  derived  through  a 
male,  namely,  Clere  Hadden's  father,  and,  on  that  account,  more 
worthy ;  so  that  Young  is  of  the  blood  of  the,  father  of  Clere  Had- 
den: and  Littleton  says  expressly,  all  of  the  blood  of  the  father 
shall  inherit  before  they  on  the  part  of  the  mother.  And  he 
showed  that  Bracton  mates  the  brother  of  the  mother  of  the  father 
of  the  purchaser  to  be  heir  to  the  purchaser  before  the  brother  of 
the  purchaser's  mother,  which  is  a  decision  of  the  very  point ;  and 
of  the  same  opinion  were  the  whole  court. 

In  answer  to  that  part  of  the  argument  where  it  was  suggested 
that  much  confusion  would  follow  if  proximity  of  blood  was  not 
suffered  to  govern,  it  was  observed  by  Justice  Manwood  that  no 
confusion  would  happen  if  the  more  worthy  in  blood  was  preferred ; 
but  if  they  were  equally  worthy,  then  the  nearest  should  be  pre- 
ferred. For  if  the  contest  was  between  the  brother  of  the  pur- 
chaser's father  and  the  brother  of  the  purchaser's  grandfather,  that  is, 
No.  8  and  No.  9,  the  former  should  bepreferred;  because,  being  equally 
worthy  in  blood,  that  is,  in  the  lineal  ascent  of  males,  the  nearest 
should  be  preferred.  And  for  the  same  reason,  he  said,  the  brother 
of  the  purchaser's  grandmother,  that  is,  No.  11  before  No.  10,  for 
they  are  equally  worthy  in  blood,  he  says  (for  such  heirs  come  from 
the  blood  of  the  female  sex  from  which  the  purchaser's  father 
issued),  and  so  the  nearest  is  to  be  preferred.     But,  on  the  cither 
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hand,  the  brother  of  the  purchaser's  great-grandfather  shall  be  pre- 
ferred to  the  brother  of  the  purchaser's  grandmother,  that  is.  No. 
9  to  No.  11,  because,  though  less  near,  he  is  more  worthy ;  for  his 
blood  accrues  by  male  blood  throughout ;  for  he  was  son  to  the 
purchaser's  great-great-grandfather,  while  the  blood  of  the  other 
only  accrued  by  a  female.  And  this  was  extending  the  doctrine  con- 
tained in  the  first  point  resolved  before.for  there  this  preference  is  not 
carried  further  than  where  they  are  "  in  one  and  the  same  degree." 

In  the  second  of  these  positions,  where  the  brother  of  the  grand- 
mother is  preferred  to  the  brother  of  the  great-grandmother,  that 
is,  No.  11  to  No.  10,  the  learned  judge  was  not  followed  by  some 
lawyers  who  were  present  at  the  time  it  was  delivered ;  but  they 
thought  the  brother  of  the  great-grandmother  should  be  pre- 
ferred, because  his  blood  is  derived  to  the  purchaser  by  two  males, 
namely,  the  father  and  grandfather  ;  whereas  that  of  the  other  is 
derived  only  by  one,  and  the  grandfather  was  not  of  the  blood  of 
the  brother  of  the  grandmother,  but  of  the  brother  of  the  great- 
grandmother,  and  therefore  more  worthy.  Upon  these  considera- 
tions it  was  that  Plowden,  as  he  tells  us,  again  put  the  question  to 
Manwood,  in  the  presence  of  Harper,  another  of  the  justices,  and 
they  both  expressed  themselves  clearly  in  the  same  opinion,  and 
,  said  it  must  be  so,  on  account  of  the  proximity,  which  holds  place 
on  the  part  of  females  conjoined  by  marriage  to  males,  where  such 
blood  is  once  derived  by  a  male  to  the  first  purchaser.  And  when, 
at  another  time,  Plowden  suggested  the  same  doubt  to  Lord  Dyer, 
he  was  of  the  same  opinion  with  the  other  two ;  so  that  this,  though 
no  part  of  the  cause,  was  agreed  by  all  the  justices  of  the  com- 
mon pleas.1  This  position  has  been  examined  by  later  writers, 
among  whom  the  author  of  the  Commentaries  has  given  eight  very 
cogent  reasons  why  it  should  not  be  admitted  for  law,  one  of  which 
is,  that  it  establishes  a  doctrine  incompatible  with  the  point  ad- 
judged in  this  very  case.2  For  the  principal  reason  that  governed 
in  this  decision  was,  that  the  blood  of  Young  was  conveyed  to 
the  purchaser  by  a  male,  which  the  blood  of  the  mother's  brother 
was  not ;  so  that  this  new  idea  of  proximity  entirely  militates  with 
that  which  they  recognised  and  followed  in  this  adjudication,  the 
preference  of  the  male  blood,  and  tends  to  all  the  uniformity  and 
coherence  in  the  law  of  descents. 

Another  check  was  now  given  to  the  statute  of  uses  by  a  deter- 
mination at  common  law.  It  was  solemnly  agreed  by  Use  of  a  term 
all  the  judges  in  the  exchequer  chamber,  upon  a  point  not  executed 
referred  to  them  by  the  chancellor,  that  the  statute  does  by the  statute- 
not  execute  the  use  of  a  term.  The  case  was  this :  A.,  possessed 
of  a  term,  granted  all  his  estate  and  interest  to  B.  and  C,  and  their 
assigns,  to  the  use  of  A.  and  his  wife;  afterwards  A.  gave  to  a 
stranger  such  interest  as  he  had  in  the  lease  ;  and  it  was  held  that 

i  Plowden,  in  the  translation,  is  made  to  say,  only,  Dyer,  Manwood,  and  Harper — 
which  is  not  aU  the  judges.— See  the  original,  if  Harper,  annther  justice,  is  not  Harper 
and  another  justice.  2  Black.,  chap.  Descent,  p.  233. 
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nothing  passed  by  such  gift,  there  being  no  use  executed  in  him.1 
This  was  supposed  to  be  supported  by  the  words  of  the  statute, 
which  as  it  only  mentions  such  persons  as  were  seised  to  the  use  of 
others,  was  held  not  to  extend  to  terms  for  years,  or  other  chattel 
interests  of  which  the  owner  is  not  seised,  but  only  possessed. 

This  was  the  opinion  of  the  judges  on  the  point,  as  a  question  of 
law  ;  nor  does  the  reporter  take  any  notice  how  it  was  afterwards 
treated  by  the  chancellor,  as  to  the  equity  of  the  case,  which  might 
Call  upon  him  to  do  that  which  a  court  of  law  would  not  venture 
upon.  However,  it  appears  that  the  court  of  chancery  had  taken 
upon  itself  to  allow  relief  in  like  instances,  where  the  courts  of 
common  law  had  been  over-strict  in  their  construction  of  the 
statute ;  and,, under  the  name  of  trusts,  gave  efficacy  to  such  gifts  as 
the  j  udges  would  not  consider  as  uses.  This  seems  to  have  prevailed  to 
a  great  extent  in  this  reign,  and  to  have  been  generally  admitted,  and 
tolerably  well  understoood  by  the  lawyers  of  the  time.  In  Witharris 
case,  in  chancery,  where  a  term  for  years  was  granted  to  the  use  of  a 
feme  sole,  who  took  a  husband,  and  died,  it  was  there  made  a  question 
whether  the  husband  should  have  the  use,  or  the  administrator  of 
the^erae ;  and  it  was  resolved  that  the  administrator  should  have  it, 
and  not  the  husband ;  because  this  trust  of  a  term  was  a  thing  in 
privity,  and  in  nature  of  an  action,  for  which  there  was  no  remedy 
but  by  subpoena  ;  and  it  was  then  said  to  have  been  so  determined 
in  a  case  which  happened  in  the  eighth  year  of  this  reign.2 

Indeed,  the  doctrine  of  trusts  seems  to  have  thoroughly  estab- 
Of  trust-terms  lished  itself;  for,  in  42  and 43  Elizabeth,  in  SirMoyle 
and  other  Finch's  case,  we  find  the  judges,  to  whom  it  had  been 
trusts.  referred  by  the  queen,  to  reconsider  the  chancellor's 

decree,  not  confining  themselves  to  the  mere  point  of  law,  as  for- 
■merly,  but  entering  on  a  full  discussion  of  the  very  matter  of 
equity,  as  it  was  opened  to  the  chancellor,  and  treating  it  as  a 
system  of  learning  which  had  already  grown  to  some  size.  They 
resolved  the  following  general  rules  of  equity :  1st,  That  a  disseisor 
was  subject  to  no  trust,  nor  could  any  subpoena  be  had  against  him, 
not  only  because  he  was  in  the  post,  but  because  the  right  of  inherit- 
ance orfreeholdwas  determinable  atcommonlaw,andnotin  chancery ; 
that  cestui  qui  use,  while  he  had  his  being,  had  no-remedy  in  such 
case.  2dly,  That  a  trust  could  not  be  assigned,  because  it  was  a 
matter  in  privity,  and  in  nature  of  a  chose  in  action ;  for  he  had  no 
power  over  the  land,  but  a  remedy  only  by  subpoena,  unlike  a  cestui 
qui  use ;  for  he  had  a possessio  fratris ;  ■  might  be  sworn  on  juries  ; 
and  after  stat.  1  Eichard  III.,  had  the  disposition  of  the  land.  And 
it  was  said,  if  a  bare  trust  or  confidence  might  be  assigned  over, 
great  inconvenience  might  ensue  by  granting  it  to  great  men.  And 
to  discourage  endless  inquiries  of  this  kind,  it  was  the'  opinion  of 
some  of  the  judges  that  if  a  man  make  a  conveyance,  and  declare  a 
use,  the  party  himself,  or  his  heirs,  shall  not  be  received  to  aver  a 

1  23  Eliz.     Dyer,  369.  2  32  Eliz.     4  Inst.,  87. 
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secret  trust,  unless  such  trust  appear  in  writing,  or  otherwise  be 
expressed  by  some  apparent  matter. 

Besides  these  resolutions  upon  the  nature  of  this  new  species  of 
property,  called  trusts,  they  agreed  that  when  any  title  of  freehold, 
or  other  matter  determinable  at  common  law,  arose  incidentally  in 
equity,  it  should  be  referred  to  a  trial  at  common  law,  where  the 
party  may  be  relieved  by  error,  attaint,  or  an  action  of  a  higher 
nature ;  and  where  a  suit  is  for  evidences,  there,  if  the  defendant, 
in  his  answer,  make  title  to  the  land,  the  plaintiff  ought  not  to 
proceed ;  for  otherwise,  by  such  a  surmise,  matter  of  ordinary 
cognizance  would  be  inquired  of  in  equity.1 

The  power  of  this  court  to  determine  on  resulting  trusts  was 
strongly  debated  in  39  and  40  Elizabeth,  a  cause  where  Sir  Moyle 
Finch  was  the  defendant,  and  had  pleaded  a  judgment  in  eject- 
ment, and  demanded  whether  he  should  be  put  to  answer  any 
surmises  that  invalidated  a  judgment  recovered  at  law.  The  Lord 
Chancellor  Egerton  was  of  opinion  that  he  should  answer  the  bill. 
And  the  queen  afterwards  referred  the  consideration  of  the  demurrer 
to  the  judges,  where  it  was  argued  that  the  proceeding  in  chan- 
cery was  not  to  impeach  the  judgment,  but  having  admitted  the 
validity  of  it,  to  relieve  upon  equitable  considerations  arising 
thereon.  If  a  man,  said  they,  has  two  matters  to  aid  him,  one  at 
law  and  one  in  equity,  upon  failure  in  his  suit  at  law,  he  may,  not- 
withstanding judgment  there  against  him,  sue  to  be  relieved  on 
a  collateral  matter  in  equity ;  and  they  showed  many  forcible 
precedents  to  this  effect  in  the  reigns  of  Henry  VIII.  and 
Edward  VI.2  But,  after  great  consideration  of  the  point,  it 
was  resolved  by  all  the  judges  that  the  plea  was  good,  and  that 
there  should  be  no  further  proceedings  in  equity  ;  for  though  the 
chancellor  would  not  (as  hath  been  said)  examine  the  judgment, 
yet  he  would  by  his  decree  take  away  the  effect  of  it.  And  as  to 
the  precedents  quoted  from  the  preceding  reigns,  they  were  treated 
without  any  regard,  as  founded  on  the  sole  opinion  of  the  chan- 
cellor, and  passing  sub  silentio.  They  termed  it  not  only  an  incon- 
venience, but  -directly  against  the  laws  and  statutes  of  the  realm 
(namely,  27  Edward  III,  c.  1,  and  4  Henry  IV.,  c.  22),  against 
which  no  precedent  can  prevail.3  From  this  it  is  plain  that  the 
court  of  equity  in  chancery  was  kept  in  strict  subordination  to  the 
courts  of  law  (a) ;  and  whenever  it  happened  that  they  had  been 

(a)  This  phraseology  betrays  the  presence  of  the  very  fallacy  which  pervaded  the 
minds  of  the  common  law  judges,  who  made  such  an  ignorant  and  narrow-minded 
opposition  to  the  exercise  of  the  equitable  jurisdiction  of  the  court  of  chancery. 
Their  error  lay  in  a  forgetfulness,  or  perhaps  ignorance,  of  the  fundamental  principle 
that  "  equity  follows  law  " — that  is  to  say,  follows  it  out;  so  that  it  could  never 
be  opposed  to  law,  however  it  might  often  go  further  than  law ;  and  the  difference 
between  it  and  common  law  was  that  its  procedure  allowed  of  a  larger  measure  of 
justice  than  the  contracted  scope  of  common  law  would  allow  of.  But  its  principles 
were  those  of  common  law,  administered  and  carried  out,  free  from  the  fetters  in 
which  the  rules  of  the  common  law— rather  imposed  by  its  procedure  than  its  prin- 

i  4  Inst.,  85.  !  Crompton,  58  b.  s  4  lust.,  86. 
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making  precedents  of  a  new  and  extraordinary  kind,  they  received 
a  check  and  animadversion,  which  stamped  everything  in  that 
eourt  with  the  name  of  innovation  and  abuse,  that  had  not  received 
a  sanction  from  the  judges.  Maxims  of  equity  were  formed,  in 
this  manner,  under  the  control  of  the  common  law,  and  were  rarely 
applied  but  in  analogy  to  some  pre-established  course  of  legal 

ciples — encumbered  it.  So  manifest  was  this,  that  it  must  have  been,  with  some 
lawyers  who  were  jealous  of  the  new  jurisdiction  of  equity,  rather  prejudice  than 
ignorance  which  prevented  them  from  seeing  it.  Thus  it  must  have  been,  for  instance, 
with  Lord  Coke,  who  clearly  expounds  how  the  great  principle  of  equity — equality — 
was  derived  from  the  common  law,  and,  in  some  cases,  actually  enforced,  as  under  the 
old  writ  de  contributione  facienda  (Barbett's  Case,  3  Coke's  Heps.)  In  other  cases  where 
the  procedure  of  common  law  did  not  carry  it  out,  it  surely  was  not  opposed  to  law 
to  allow  of  equity  carrying  it  out.  So,  with  reference  to  tenants  in  common,  who, 
by  a  mere  rule  of  the  common  law,  were  prevented  from  suing  each  other  ;  so  that 
at  law  one  had  no  remedy  against  the  other,  though  he  had  taken  all  (Co.  Litt., 
323).  It  surely  could  not  be  inconsistent  with  law  to  allow  in  equity  the  remedy 
which  the  common  law  could  not  afford.  Most  heads  of  equitable  jurisdiction  were 
founded  upon  legal  rights  and  legal  writs.  Thus  the  jurisdiction  as  to  granting  com- 
missions to  ascertain  boundaries,  deduced  from  the  writ  de  relatione  mobilibui  divisis, 
or  that  de  perambulatione  facienda  (Spur  v.  Crawter,  2  Mer.,  410).  So  entirely  do 
the  same  principles  prevail  in  equity  and  at  law  that  there  is  often  a  concurrent  or 
alternative  remedy  in  a  court  of  law  and  equity.  Thus,  for  instance,  the  greatest 
masters  of  law  and  equity  have  deduced  the  right  to  enforce  contribution  in  equity 
from  the  old  common  law  writ  de  contributione  facienda  (Dering  v.  Winchelsea,  2 
Cox,  318,  2  Bos.  &  Pull.)  The  remedy  is  sometimes  in  equity,  and  sometimes  at  law. 
Indeed,  the  only  difficulty  in  equity  often  is,  that  there  is  a  remedy  at  law.  Thus, 
for  example,  an  injunction  against  the  act  of  commissioners  of  sewers,  reducing  the 
height  of  water  in  a  river,  dissolved,  there  being  a  much  shorter  remedy  by  certiorari 
in  the  court  of  king's  bench  who  interfere  with  great  caution  (Kerrison  v.  Sorrow, 
19,  Ves.,  449).  So  on  application  to  the  court  to  set  aside  an  ad  quod  damnum,  on  ;i 
suggestion  of  surprise  upon  the  neighbouring  inhabitants  when  the  inquisition  was 
taken,  and  for  want  of  a  new  road  being  set  out  (in  lieu  of  the  road  taken  away  by 
the  person  who  issued  the  writ)  in  his  own  ground,  the  chancellor  held,  that  in  cases 
of  ad  quod  damnum,  equity  must  judge  according  to  the  rules  of  law,  and  the  incon- 
venience of  the  public  in  such  cases  is  not  inquirable  in  equity,  for  the  jurisdiction 
belongs  to  the  quarter-sessions,  and  it  is  sufficient  if  the  inquisition  is  executed  in  a 
fair  and  open  manner  (Exp.  Vennor,  3  A  tic.,  766).  Thus  the  principle  was  that 
equity  followed  law.  Yet  the  exercise  of  equitable  jurisdiction  was  regarded  with 
jealousy  in  the  courts  of  law.  The  reports  of  the  reign  often  show  this.  In  an 
action  of  debt  at  the  common  law,  judgment  being  against  the  defendant,  and  day 
given  to  move  in  arrest  thereof,  he,  in  the  interim,  preferred  his  bill  in  chancery, 
and  obtained  an  injunction  to  stay  judgment  and  execution  ;  but  notwithstanding, 
the  court  granted  both,  for  by  the  statute  they  said  (4  Hen.  IV.,  c.  xxiii.),  after 
judgment  given,  the  party  ought  to  submit,  and  it  ought  not  to  be  reversed  nor 
awarded  but  by  error  or  attaint.  And  it  was  delivered  for  a  general  maxim  in  law, 
that  if  any  court  of  equity  doth  intermeddle  with  any  matters  properly  triable  at  the 
common  law,  they  are  to  be  prohibited,  for  neither  writs  of  error  nor  attaint  can  be 
brought  to  reverse  the  decrees  made  in  those  courts  (Heath  v.  Rydley,  Cro.  Jac.,  335). 
But  this,  it  is  evident,  was  mere  prejudice,  arising  from  ignorance  of  the  funda- 
mental principle  of  equity  that  it  follows  law,  and  follows  it  out.  In  another  case, 
where  a  man  had  obtained  a  bond  for  the  price  of  articles  sold  by  him  with  gross 
fraud  and  imposition,  and  had  recovered  upon  it  at  law,  and  the  party  sued  had  after- 
wards, having  then  discovered  the  fraud,  resorted  to  a  court  of  equity  for  relief,  and 
obtained  a  decree  for  disobedience,  to  which  the  other  party  had  been  committed, 
the  court  of  law  discharged  him,  and  laid  it  down  that,  though  the  bill  comprehended 
such  matter  of  equity,  and  there  was  very  good  cause  he  should  have  been  relieved 
if  he  had  complained  before  the  judgment,  yet,  now  having  suffered  the  judgment, 
he  came  too  late  to  be  relieved  in  a  court  of  .equity,  and  cannot  now  examine  any 
pretence  of  equity  after  a  judgment  at  common  law  ( Courtney  v.  GlanvUl,  Cro.  Jac, 
344)..  .  And  see  Lord  Coke's  4th  Institute,  title,  "  Of  the  Chancery." 
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redress.  This  was  likely  to  continue  while  the  present  order  of 
appeal  continued.  An  appeal  from  a  decree  or  order  of  the  chan- 
cellor was  by  petition  to  the  queen,  who  used  to  refer  the  con- 
sideration of  it  to  the  judges,  a  course  of  proceeding  entirely  con- 
formable with  the  nature  of  this  equitable  jurisdiction,  which,  being 
derived  originally  from  the  king  in  council,  was  properly  amenable 
to  that  tribunal  in  all  instances  of  error  or  misconduct. 

The  strongest  inclination  was  shown  to  maintain  this  opposition 
to  the  court  of  equity,  not  only  by  the  courts,  but  by  The  court  of 
the  legislature.  The  stat.  27  Elizabeth,  c.  1,  which,  in  chancery, 
very  general  words,  restrains  all  application  to  other  jurisdictions 
to  impeach  or  impede  the  execution  of  judgments  given  in  the 
king's  courts,  under  the  penalty  of  a  praemunire,  has  been  inter- 
preted, as  well  as  stat.  Kichard  II.,  c.  5,  not  only  as  imposing  a 
restraint  upon  popish  claims  of  judicature,  but  also  of  the  equitable 
jurisdiction  in  chancery  ;  and  in  the  thirty-first  and  thirty-second 
years  of  this  reign,  a  counsellor-at-law  was  indicted  in  the  king's 
bench  on  the  statute  of  praBmunire,  for  exhibiting  a  bill  in  chan- 
cery after  judgment  had  gone  against  his  client  in  the  king's 
bench.1 

Under  this  and  the  like  control,  the  court  of  chancery  still  con- 
tinued to  extend  its  authority,  supported,  in  some  degree,  by  the 
momentum  it  acquired  in  the  time  of  Cardinal  Wolsey.  The 
objects  of  examination  there  had  considerably  increased  of  late 
the  statute  of  uses  had  given  rise  to  trusts,  which  general  term  also 
comprehended  infinitely  more  than  had  formerly  come  under  the 
appellation  of  a  use,  and  took  in  every  just  claim  and  equitable 
right  to  property  which  was  not  substantiated  by  an  assurance,  or 
in  some  legal  way.  The  nature  of  conveyancing  now  practised 
contributed  to  increase  such  claims  and  rights.  The  direct  con- 
veyance by  feoffment,  which  caused  an  immediate  transmutation  of 
possession,  had  long  gone  into  disuse ;  and  estates  being  rarely 
conveyed  actually,  transactions  about  them  rested  mostly  in  cove- 
nant and  agreement  to  convey.  Thus  the  greatest  part  of  the 
landed  property  of  the  kingdom  was  in  a  manner  afloat;  and 
nothing  but  the  authority  which  the  court  of  chancery  had  to 
compel  the  execution  of  these  covenants  and  agreements  could 
settle  and  fix  it.  So  that  many  questions  of  real  property  naturally 
became  subjects  of  equitable  decision,  and,  added  to  the  regular 
increase  of  other  matters  of  common  inquiry  there,  augmented  to 
a  high  degree  the  business,  character,  and  consequence  of  this 
court. 

The  great  difficulty  this  court  laboured  under  was,  how  to  enforce 
its  decrees.  For  as  it  proceeded  only  in  personam,  instead  of  giv- 
ing execution  of  the  thing  demanded,  it  could  only  imprison  the 
party  who  disobeyed  its  orders  till  he  performed  them.  The  primi- 
tive course  of  process  by  subpoena,  attachment,  and  proclamation, 
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was  found  ineffectual ;  and  the  chancellor  had  lately  added  anothe: 
writ,  which  was  to  issue  upon  the  failure  of  the  former.  Thii 
commissioned  all  persons  to  take  the  party  as  a  rebel  and  contemne; 
of  the  law ;  a  process,  on  that  account,  called  a  commission  o: 
rebellion.  Upon  this,  it  was  held,  they  might  proceed  to  breaking 
open  houses  to  execute  its  commands.1 

This  used  to  issue  as  well  to  compel  an  appearance  as  to  enforce 
a  decree.  The  chancellor  went  still  further,  and  took  upon  him 
to  call  in  the  process  of  the  House  of  Lords,  the  serjeant-at-arms ; 
and  afterwards,  towards  the  close  of  this  reign,  the  sequestration 
was  introduced — neither  of  which,  however,  are  mentioned  in 
Crompton's  "  Jurisdiction  of  Courts,"  published  in  1637.  The 
sergeant-at-arms  was  sent  as  an  officer  of  the  chancellor,  specially 
directed  to  see  whether  the  returns  to  the  former  writs  were  true, 
and  whether  the  party  really  hid  himself  from  justice ;  if  this 
turned  out  to  be  the  fact,  then  he  issued  a  commission  to  certain 
persons  tp  sequester  his  lands. 

However,  these  two  processes  were  not  set  up  without  some 
controversy  with  the  courts  of  common  law.  It  was  the  opinion  oi 
the  judges  in  the  latter  end  of  this  reign,  that  if  the  sequestrators 
were  resisted,  and  any  of  them  killed,  it  was  only  homicide  se 
defendendo — a  decision  that  went  very  far  towards  declaring  thie 
new-invented  process  illegal.  The  increase  of  suits  here,  and  the 
consequent  increase  of  the  chancellor's  importance  in  judicature, 
supported  by  these  bold  innovations,  raised  a  great  jealousy  in  the 
judges  of  the  court  of  king's  bench.  This  did  not  proceed  to  great 
lengths  in  the  present  reign,  but  in  that  of  the  successor  embroiled 
the  two  courts  in  a  long  competition  for  precedence,  control,  and 
superiority. 

As  the  number  of  suits  increased,  the  chancellor  needed  assist- 
Judicature  of  aDce  m  deciding  upon  them.  We  have  seen  what 
the  master  of  liberty  Cardinal  Wolsey  had  taken  of  delegating  judi- 
the  rolls.  cjai  authority  to  several  persons.  In  the  time  of 
Edward  VI.,  Lord  Southampton,  then  chancellor,  having  given 
himself  to  politics,  needed  the  like  assistance  in  matters  of  judica- 
ture, and  accordingly  granted  a  commission  to  the  master  of  the 
rolls,  and  three  masters,  by  which  they,  or  any  two  of  them,  were 
empowered  to  hear  and  determine  all  manner  of  causes  in  chancery 
in  the  absence  of  the  chancellor ;  with  a  proviso  that  all  decrees 
made  by  them  should  be  presented  to  the  chancellor,  to  be  signed 
before  they  were  enrolled.  This  commission  made  much  noise  at 
the  time,  as  well  because  the  masters  were  usually  at  that  time 
civilians,  as  also  on  account  of  the  nature  of  such  a  delegated 
authority.  The  common  lawyers  petitioned  against  it,  and,  it 
being  referred  to  the  judges,  they  were  of  opinion  that  it  was 
illegal,  because  granted  by  the  chancellor  alone,  without  the  appro- 
bation of  the  Protector  and  council,  they  holding  that  he  could  not 
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depute  his  judicial  authority  to  any  other.1  Iu  the  same  reign 
there  was  a  commission,  during  the  sickness  of  Lord  Eich,  pro- 
perly warranted.  This  was  to  the  master  of  the  rolls,  two  judges, 
and  five  masters,  of  whom  the  master  of  the  rolls,  the  judges,  and 
two  of  the  masters,  constituted  a  quorum. 

In  this  reign,  during  the  vacancy  of  the  seal,  after  the  death  of 
Sir  Christopher  Hatton,  a  commission  to  hear  causes  was  made  to 
four  judges  ;  and  afterwards,  by  degrees,  it  was  thought  proper,  as 
business  multiplied,  to  enlarge  it  to  all  the  judges  and  masters,  and 
to  make  a  standing  general  commission  upon  that  plan,  in  which, 
it  is  said,  the  masters  always  made  part  of  the  quorum.  But  this 
occasional  duty  filled  up  very  little  of  the  time  of  the  masters ; 
they  were  now  entirely  abstracted  from  the  business  of  the  seal  and 
the  making  of  writs,  and  though  now  and  then  consulted  in  mat- 
ters of  judicature,  had  much  leisure.  Therefore  the  chancellor 
began,  sometime  in  this  reign,  to  refer  to  them  an  examination  into 
matters  depending  in  court,  which  at  length  became  their  ordinary 
employment.  From  this  period  also  we  may  date  the  regular 
judicature  exercised  by  the  master  of  the  rolls. 

Before  we  leave  this  subject,  it  will  be  proper  to  mention  stat. 
5  Elizabeth,  c.  18,  which  was  made  in  order  to  remove  a  doubt 
that  had  been  entertained  whether  the  same  authority,  jurisdiction, 
and  power  resided  in  a  lord-keeper  as  in  a  chancellor,  Sir  Nicholas 
Bacon  being  at  that  time  lord-keeper.  It  was,  therefore,  enacted 
and  declared  that  he  hath  and  always  had. 

Terms  limited  in  use  being,  after  the  determination  of  the  above 
cases,  known  to  be  out  of  the  power  of  the  cestui  que  use,  became  a 
new  species  of  limitation,  in  cases  where  it  was  expedient  to  restrain 
the  taker  of  an  interest  from  the  destruction  and  management  of 
his  own  property.  It  was  probably  a  little  after  this  that  such 
terms  began  to  be  introduced  into  conveyances  with  that  intention, 
for  the  various  purposes  and  trusts  we  often  see  in  the  usual  forms 
of  settlements  at  this  day. 

Courts  began  to  go  further  in  favour  of  executory  devises  than 
they  had  hitherto  ventured  in  case  of  terms  for  years.    Executory 
The  determination  in  the  reign  of  Henry  VIII.2 -that      devises. 
established  gifts  of  chattels  after  an  estate  for  life,  with  this  quali- 
fication, if  the  taker  for  life  did  not  actually  dispose  of  it,  was 
reconsidered,  and  in  some  degree  brought  back  to  the  old  notion, . 
for  in  20  Elizabeth,  in  Welcden  and  Ulkington,3  a  remainder  of  a 
term  for  years,  after  a  prior  limitation  for  life,  was  adjudged 
absolutely  good.     Though  even  here  great  reliance  was  had  on  the 
first  estate  being  expressed  with  some  qualification,  "  to  my  wife, 
for  as  many  years  as  she  shall  live."     And  the  court  were  there  of 
opinion  that  an  entire  unqualified  estate  for  life  would  have 
swallowed  up  the  whole  term,  and  the  remainder-man  have  been 
without  remedy.     In  28  Elizabeth,  in  Peacock's  case,  the  court 
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were  again  called  upon  to  give  their  opinion  upon  the  nature  of 
these  devises ;  and  there,  where  a  lessee  for  years  devised  his  term 
to  one,  and  the  heirs  of  his  hody  begotten,  and  the  devisee  had 
issue,  and  aliened  the  term,  it  was  held  by  the  king's  bench  that  a 
term  for  years  cannot  be  entailed. 1 

Covenants  to  stand  seised  had  been  now  established  by  solemn 
Covenants  to  adjudications.  These  instruments  had  been  mostly 
stand  seised,  applied  to  raise  uses  on  occasion  of  marriage,  though 
sometimes  they  were  made  merely  on  bargains  for  money.2  The 
next  point  to  settle  was  the  consideration  upon  which  they  might 
be  grounded,  so  as  the  uses  might  be  raised  and  effectuated  accord- 
ing to  the  appointment  of  the  deed.  It  had  long  been  agreed  that 
money,  which  formerly  raised  a  use  upon  a  bargain  and  sale  with- 
out writing,  was  of  course  sufficient  to  answer  the  same  purpose 
upon  a  deed.  And  it  was  now  agreed,  in  8  Elizabeth,  after  much 
investigation  into  the  nature  of  this  conveyance,  in  the  case  of 
Skarrington  and  Strotton,3  that  the  consideration  of  blood  or  mar- 
riage is  sufficient  to  raise  the  use ;  and  particularly  there  it  was 
resolved  that  the  affection  of  the  covenanter  to  provide  for  his  heirs 
male  which  he  should  beget,  and  a  desire  that  the  land  should 
continue  in  the  blood  and  name  of  his  family,  and  the  love  which 
he  bore  to  his  brothers,  were  of  that  kind.  But  other  considera- 
tions, such  as  long  acquaintance,  &c,  though  strong  motives  for 
liberality,  are  not  sufficient  to  raise  a  use  upon  this  family  convey- 
ance, which  was  generally  in  consequence  or  in  contemplation  of 
marriage.  Thus  was  the  nature  of  this  conveyance  at  length 
settled — that  is,  such  covenants  as  were  executed  and  recognised 
by  the  courts  of  law.  But  covenants  executory — that  is,  such  as 
gave  only  a  future  estate — remained  as  in  the  last  reign,  when 
there  was  a  direct  determination  against  them. 

The  nature  of  uses  underwent  in  this  reign  a  more  complete 
examination  than  they  had  received  before.  Their  origin  and  pro- 
gress, with  the  operation  of  the  statute  upon  them,  and  all  its  con- 
sequences, were  canvassed  in  every  point  of  view ;  and  this  system 
of  property  settled  upon  principles  that  rendered  it  less  vague  and 
Obscure,  though  much  more  refined,  than  heretofore. 

Kespecting  the  interest  of  the  feoffees,  it  was  resolved  in  Dela- 
of  feoffees  to  mere  and  Barnard,  in  10  Eliz.,  that  the  feoffees  might 
«■  use-  enter  to  revest  the  use.  The  case  was  this : — Bobert 
and  his  wife,  tenants  in  special  tail,  remainder  to  Bobert  in  general 
tail,  remainder  to  Simon  in  fee.  Here  Bobert  enfeoffed  A.,  who, 
before  stat.  27  Henry  VIII.,  enfeoffed  B.,  and  he  enfeoffed  Simon, 
who  enfeoffed  D.;  upon  whom,  after  the  death  of  Bobert,  the 
feoffees  entered  to  revest  the  uses  to  the  wife  of  Bobert.  Then  it 
was  determined,  after  great  deliberation,  that  the  entry  of  the 
feoffee  was  lawful ;  that  he  thereby  revived  the  use,  and  the  statute 
executed  it  to  her  in  tail ;  and  this,  because  the  feoffment  was  made 
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by  the  remainder-man  Simon.  And  it  was  said,  that  it  was  never 
the  intent  of  the  makers  of  stat.  1  Kichard  III.,  that  the  particular 
tenant  should  lie  at  the  mercy  of  those  in  remainder,  who  might 
thus  disturb  their  rights ;  to  prevent  which,  there  should  by  law  be 
a  right  in  the  feoffees  to  revive  such  uses  by  entry,  l 

This  point  was  again  considered  in  16  Elizabeth,  in  Lord  Pawlet's 
case.  A  feoffment  was  made  to  the  use  of  D.,  the  wife  of  the 
feoffor,  for  life ;  and  if  the  feoffor  survived,  then  to  the  use  of  the 
feoffor  himself,  and  such  person  as  he  should  happen  to  marry,  for 
term  of  their  lives,  for  a  jointure,  the  remainder  over  in  fee.  The 
remainder-man  in  fee  and  the  feoffees,  with  the  consent  and  privity 
of  the  feoffor  himself,  joined  in  a  feoffment  to  new  feoffees,  to  other 
uses,  and  levied  a  fine.  The  wife  died,  and  the  feoffor  took  another 
wife,  and  died.  The  second  wife,  with  the  assent  of  the  first 
feoffees,  entered ;  and  it  was  made  a  question  whether  this  entry 
to  revive  the  uses  was  congeable.  It  was  argued  with  much 
earnestness,  and  it  was  the  opinion  of  Lord  Dyer,  that  the  new 
feoffment  being  made  with  the  assent  and  will  of  the  feoffor  and 
his  feoffees,  no  injury  could  be  said  to  be  done  to  the  second  wife, 
who  was  not  in  esse  as  to  her  title  to  claim  at  the  time.  And 
whereas  some  had  argued  that  the  feoffment  by  the  feoffees  was  a 
mere  nullity,  they  having  no  estate  or  interest  since  the  statute,  it 
was  answered,  that  notwithstanding  the  statute,  yet  adhuc  remanet 
qucedam  scintilla  juris  et  tituli,  quasi  medium  quid  inter  utrosque, 
scilicet  ilia  possibilitas  futuri  usus  emergentis,  et  sic  interesse,  et 
titulus  et  non  tantum  nuda  auctoritas,  seu  potestas  remanet.  But 
the  judges  were  equally  divided,  and  the  cause  was  adjourned  into 
the  exchequer  chamber,  when  the  parties  came  to  an  agreement, 
and  there  the  matter  rested  till  the  famous  case  of  perpetuities, 
in  the  36  Elizabeth. 

In  Chudleigh's  case,  in  31  Elizabeth,  called  the  case  of  perpe- 
tuities, this  matter  was  again  fully  debated,  and  at  The  case  of 
length  solemnly  resolved,  in  the  exchequer  chamber,  perpetuities, 
by  ten  judges  against  two,  that  there  resided  in  the  feoffees  no 
right  of  entry  to  revest  the  uses,  if  they  were  disturbed  by  any  of 
the  cestui  que  uses.  The  case  was  this: — Kichard  Chudleigh, 
having  issue  several  sons,  enfeoffed  certain  persons  to  the  use  of 
them  and  their  heirs  during  the  life  of  his  eldest  son ;  and  after  to 
the  use  of  the  first  son  of  his  eldest  son  in  tail ;  and  so  on  to  the 
tenth  son ;  the  remainder  to  his  second,  third,  and  fourth  sons  in 
tail ;  remainder  to  the  right  heirs  of  Kichard.  Richard  dies,  and 
before  issue  born  of  the  body  of  the  eldest  son,  he  is  enfeoffed  by 
the  feoffees,  and  then  has  two  sons :  and  it  was  a  question  whether 
the  use,  which  was  before  in  contingency,  should  vest  in  the  said 
two  sons,  and  be  executed  according  to  the  statute. 

The  grounds  upon  which  the  two  judges  went  who  were  for 
preserving  the  contingent  use  were  principally  these : — That  the 
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statute  was  not  made  to  eradicate  uses ;  but,  on  the  contrary,  had 
advanced  them,  and  established  a  safety  and  assurance  for  the 
cestui  que  use  against  his  feoffees.  Before  the  statute,  the  feoffees 
were  owners  of  the  land  ;  since,  the  cestui  que  use;  before,  the  pos- 
session governed  the  use;  since,  the  use  ruled  the  possession. 
There  is  nothing,  said  they,  in  the  preamble  of  the  act  that  con- 
demns uses ;  but  it  speaks  of  extirpating  subtile  practised  feoffments, 
fines,  and  recoveries ;  which  was  to  be  effected,  not  by  destroying 
uses,  but  by  divesting  the  estate  out  of  the  feoffees,  conusees,  and 
recoverers,  and  vesting  it  in  cestui  que  use ;  and  to  say,  that  scin- 
tilla juris  remains  in  the  feoffees  is  against  the  very  meaning  of  the 
statute.  As  the  statute  says  seised,  or  at  any  time  seised,  the  seisin 
of  the  feoffees  at  first  would  be  sufficient  to  serve  all  the  uses,  as 
well  future,  when  they  come  in  possession,  as  the  present :  for  there 
needs  not  a  continued  seisin,  but  a  seisin  at  any  time ;  therefore, 
the  first  seisin,  by  which  the  fee  is  given  to  the  feoffees  by  the 
feoffment,  would  serve  all  the  uses,  and  nothing  afterwards  remained 
in  the  feoffees.  So  that  the  whole  estate  vests  first  in  those  who 
have  the  present  use  in  esse ;  and  when  the  future  uses  come  in 
esse,  then  they  shall  come  in  between  the  other  estates  which  were 
before  conjoined.  The  disturbance,  in  this  case,  is  not  to  the  first 
seisin,  but  to  the  seisins  that  arose  to  the  cestui  que  use  by  the 
statute.  The  first  seisin  cannot  be  divested,  but  still  remains,  to 
which  the  future  uses  have  relation ;  and  so  there  is  both  a  seisin 
and  a  use :  and  the  contingent  uses  are  in  abeyance  and  preserva- 
tion of  law  till  they  come  in  esse. 

To  this  it  was  answered,  and  agreed  to  by  one  or  other  of  the 
judges  on  the  other  side,  that  the  feoffment  made  by  the  feoffees, 
who  had  an  estate  for  life  by  the  limitation  of  the  use,  divested  all 
the  estates  and  future  uses,  notwithstanding  the  eldest  son  had 
notice ;  for  the  new  estate  cannot  be  subject  to  the  ancient  use. 
These  estates  must  be  subject  to  the  rules  of  law ;  and  the  law 
says,  that  the  remainder-man  must  take  the  land  when  the  parti- 
cular estate  determines,  or  else  it^  becomes  void.  And  as  by  the 
feoffment  of  the  tenant  for  life  he  forfeited  his  estate,  and  those  in 
remainder  were  not  in  esse  to  take,  therefore  these  remainders  by 
this  matter  ex  post  facto  were  destroyed.  They  agreed  to  the  case 
of  Lord  Pawlet.  They  said,  by  the  statute  no  use  is  executed  but 
those  in  esse;  there  should  be  a  person  seised,  and  a  person  to 
take  the  use :  and  if  the  person  or  the  use  are  not  in  esse,  but  only 
as  it  were  in  a  possibility  to  have  a  use,  there  can  be  no  execution 
of  the  possession  to  the  use ;  as  before  the  statute  such  a  feoffment 
would  have  divested  all  the  uses,  present  and  future,  till  the  estate, 
out  of  which  they  were  to  arise,  was  recontinued.  So,  since  the 
statute,  no  use  can  be  executed  unless  there  be  seisin  in  some 
person  subject  to  the  use.  By  the  statute,  none  are  to  be  executed 
but  uses  in  esse,  in  possession,  reversion,  or  remainder ;  for  it  says, 
such  cestui  que  use  shall  be  adjudged  in  lawful  possession,  which 
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cannot  be  said  of  a  person  not  in  esse,  who  hath  but  a  possibility,' 
which  may  never  happen.  So  that  no  estate  is  by  the  words  of  the 
statute  divested  out  of  the  feoffees,  but  where  it  can  be  executed 
in  the  cestui  que  use ;  and  as  a  person  not  in  esse  cannot  have  a 
use,  so  neither  can  he  have  the  possession  by  the  act. 

They  held,  that  the  feoffees,  since  the  statute,  had  a  possibility, 
as  it  were,  to  serve  the  future  uses  when  they  came  in  esse,  if  the 
possession  be  nor  disturbed  by  disseisin,  or  otherwise ;  and  if  they 
are  disturbed,  that  they  have  power  to  enter  to  revive  the  future 
uses  according  to  the  trust  reposed  in  them:  but  if  by  any  act 
they  bar  themselves  of  their  entry,  that  is  a  case  which  is  not 
remedied  by  the  statute,  and  remains  as  it  was  at  common  law. 
And  in  this  case  it  was  agreed  by  all  of  them,  that  by  the  alienation 
of  the  estate  out  of  which  the  seisin  was  to  have  arisen,  and  by  the 
destruction  of  the  particular  estate  out  of  which  the  contingent 
remainder  depended,  the  use  was  entirely  gone. 

These  were  the  grounds  upon  which  both  sides  founded  their 
opinions,  and  judgment  was  given  against  the  contingent  use. 
The  judges  came  also  to  some  resolutions  upon  the  nature  of  uses 
in  general :  it  was  held,  that  the  statute  should  not  be  construed  by 
equity  to  preserve  contingent  uses,  which  would  lead  to  some  of  the 
mischiefs  meant  to  be  remedied  by  that  act.  It  was  wrong,  they 
said,  to  imagine  that  uses  could  be  limited  in  a  manner  different 
from  estates  at  common  law ;  that  in  truth  there  was  no  difference 
at  this  day  between  estates  conveyed  in  use  and  conveyed  in  pos- 
session ;  for  the  estate  and  limitation  of  a  use  ought  to  be  known, 
and  governed  by  the  rules  of  tbe  common  law,  and  not  construed 
so  as  to  maintain  an  uninterrupted  perpetuity,  which  would  follow 
from  the  opinions  of  those  who  endeavoured  to  support  this  contin- 
gent use.  The  consideration  of  perpetuities  alone,  it  was  said, 
would  have  been  a  good  argument  of  expediency  in  this  question, 
and  would  have  had  no  small  weight  in  the  decision,  could  it  not 
have  been  made  on  sound  principles  of  law.  The  consequences  of 
perpetuities  were  recounted  by  the  judges,  and  reprobated  with 
much  force.1  This  is  the  substance  of  this  famous  case  of  perpe- 
tuities, in  the  account  of  which  it  was  thought  proper  to  be  thus 
minute,  as  it  became  a  leading  one  upon  the  doctrine  of  uses  and 
contingencies. 

Notwithstanding  perpetuities  were  so  inveighed  against  in  this 
case,  a  curious  point  was  decided  by  the  judges  of  the  sohoiastica's 
common  pleas  in  13  Elizabeth,  by  which  it  was  case- 
established  as  law,  that  a  tenant  in  tail  might  be  restrained  for 
alienation  by  the  original  donations :  this  was  in  the  famous  cause  of 
Newts  et  uxor  v.  Lash  and  Hunt,  or  what  is  more  familiarly  known 
by  the  name  of  Scholastica's  case.  A  person  devised  land  to  his 
eldest  son  in  tail,  with  remainder  to  his  next  son,  remainder  to 
Scholastica,  his  daughter,  with  several  remainders  over  to  others 

1 1  Rep.,  120-140. 
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of  his  own  name ;  and  then  he  subjoins  a  clause  to  this  effect : 
"  That  if  any  of  the  parties  should  alien,  sell,  pledge,  mortgage, 
entangle,  encumber,  or  dismember  the  lands,  he  and  his  heirs 
should  be  excluded  from  the  benefit  of  the  will,  and  the  land 
should  immediately  descend  and  come  to  the  person  next  in  tail, 
the  same  if  such  disorderous  person  had  not  been  mentioned  in  the 
will."  After  the  death  of  the  testator,  the  two  sons  joined  in  a 
covenant  to  levy  a  fine  and  suffer  a  recovery,  which  was  accordingly 
done ;  and  then  after  the  death  of  the  eldest  son,  Bcholastica  and 
the  plaintiff,  her  husband,  entered  by  virtue  of  the  clause  of  for- 
feiture, and  then  bringing  an  assize,  the  above  facts  were  given  in 
evidence ;  and  being  demurred  to,  and  argued  in  court,  the  justices 
were  all  of  opinion  in  favour  of  the  clause  of  forfeiture. 

The  great  doubt  had  been,  whether  it  should  be  construed  as  a 
condition  or  a  limitation,  and  how  it  stood  with  the  law,  and  who 
should  defeat  the  entails,  and  by  what  means  ?  And  they  all 
agreed  it  was  not  a  condition ;  for  if  it  should,  then  the  heir  should 
enter  and  defeat  all  the  estates :  but  here  it  was  far  from  the 
devisor's  intent  that  all  the  estates  should  be  defeated;  for  his 
intent  was,  that  if  any  attempt  was  made  to  defeat  them,  the  land 
should  go  to  the  next  in  tail.  And  to  this  purpose  Harper  and  Dyer 
quoted  a  case  in  29  Ass.  17,  where  land  was  given  to  one  for  life, 
and  that  he  should  be  a  chaplain,  and  sing  for  his  soul ;  with 
remainder  to  the  commonalty  of  the  town  to  find  a  chaplain  per- 
petual. The  devisee  entered,  but  being  no  chaplain,  the  heir  of 
the  testator  ousted  him :  and  it  was  held  by  the  court  that  this  was 
no  condition  for  breach  whereof  the  heir  might  enter ;  because  it 
would  defeat  the  remainder,  and  so  disappoint  the  intention  of  the 
testator,  who  meant  to  have  a  chaplain  perpetual :  so  they  con- 
cluded, that  words  in  a  will  seemingly  tending  to  a  condition  shall 
not  be  so  construed,  when  it  appears  the  testator  did  not  mean  that 
all  the  estates  should  be  disappointed.  Besides,  in  this  case,  the 
eldest  son  took  an  estate,  and  it  was  meant  he  should  be  restrained; 
but  if  this  was  a  condition,  he  only  could  enter,  and  when  he  made 
a  feoffment,  that  power  should  go  with  the  feoffment,  so  that  no 
one  would  be  left  who  had  power  to  enter.  They  therefore  held 
clearly  that  it  was  not  a  condition. 

The  next  inquiry  was,  whether  it  was  a  limitation  of  estate;  and, 
if  so,  whether  entry  was  necessary  before  it  could  be  determined  ; 
and  then,  whether  the  next  in  remainder  was  privy  enough  to 
enter.  For  Lord  Dyer  said,  if  a  gift  was  made  in  tail,  upon  con- 
dition, that  if  the  donee  does  such  an  act,  the  estate  should  cease, 
that  Frowicke  held  in  20  Henry  VII.,  the  estate  should  not  cease 
before  entry,  because  it  is  an  estate  of  inheritance,  which  should 
not  cease  by  parole  without  an  entry  in  fact ;  but  otherwise  of  an 
estate  for  life,  for  that  might  pass  in  some  cases  by  parole,  as  by 
surrender,  and,  therefore,  might  be  determined  by  parole. 

And  they  all  agreed  it  should  be  held  a  limitation,  that  is,  a 
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devise  to  the  party  until  he  does  the  acts  there  forbid,  so  that  when 
he  had  done  any  of  them,  it  should  end,  as  if  he  died  without  issue. 
As  where  land  is  given  in  tail,  as  long  as  T.  8.  has  issue,  when 
that  issue  ceased,  the  land  is  cast  upon  the  donor  without  entry. 
If  the  words,  therefore,  were  not  aptly  put,  yet,  as  they  amount  to 
a  limitation,  they  shall  be  taken  as  such,  especially  in  a  will  where 
the  intent  is  to  be  made  out,  and  pursued  as  well  as  possible.  For, 
as  Dyer  said,  a  man's  will  is  as  an  act  of  parliament,  so  that  the  law 
submits  to  the  matter,  order,  and  form  limited  therein,  and  requires 
it  to  be  observed.  As  the  will  directs  the  estate  should,  so  the 
law  will  order  it.  Dyer  said  it  was  like  an  actiou  causa,  matrimonii 
prcelocuti,  where  the  estate  should  be  defeated  by  intent,  without 
an  express  condition  in  deed.  Again,  where  land  was  given  to 
husband  and  wife  during  the  coverture,  or  as  long  as  such  person  is 
abbot  of  such  a  place,  these  are  times  of  limitation,  and  the  estates 
would  end  where  the  event  there  mentioned  had  happened. 

In  support  of  their  determination,  Dyer  mentioned  a  conveyance 
which  he  had  seen  made  by  Fitzjames,  chief -justice  of  the  king's 
bench,  in  28  Henry  VIII.,  to  his  wife,  whereby  she  had  an  estate 
for  life  with  remainder  over,  upon  condition  that  if  she  should 
make  a  discontinuance  of  other  lands,  which  were  assured  to  her, 
then  her  estate  should  cease,  and  he  in  remainder  enter.  Dyer  said, 
it  was  to  be  presumed,  that  he,  being  chief-justice,  made  this  estate 
with  the  assent  of  his  brother  justices,  and  that  they  understood  it 
to  be  a  limitation,  and  not  a  condition.  And  that  if  it  was  so  in 
that  instance,  which  was  by  deed,  he  thought,  a  fortiori,  it  was 
good  when  by  will.  And  so  they  all  agreed  that  it  was  a  good 
limitation  to  determine  the  estate,  and  that  Scholastica's  entry  was 
lawful.1 

In  36  Elizabeth,  in  Bateman  v.  Allen,  another  action  was  brought 
upon  the  clause  of  limitation  in  this  will ;  for  the  present  plaintiffs 
levied  a  fine,  and  Scholastica's  next  sister  made  a  lease,  and  an 
ejectment  was  brought,  but  judgment  was  there  given  upon  another 
point,  without  entering  at  all  on  the  matter  in  law.2  So  ill-founded 
is  the  assertion  of  Lord  Coke,  that  an  opinion  was  then  delivered 
by  the  chief-justice  and  two  others,  contrary  to  the  resolution  in 
Scholastica's  case.3  It  is  true  that  he  might  discover  by  the  roll 
the  judgment  was  given  against  the  parties  claiming  under  the 
limitation  ;  and  so  it  appears  by  the  report  in  Coke,  who  expressly 
says,  that  judgment  was  given  without  any  regard  to  the  point  of 
law.  However,  it  seems  that  the  judges  had  now  begun  to  enter- 
tain a  different  opinion  of  these  provisoes  to  cease  estates ;  for  in 
37  Elizabeth,  in  the  case  of  Germyn  v.  Arscot,  it  was  held  by  the 
whole  court  of  common  pleas,  that  such  proviso  was  repugnant 
and  void  ;  and  this  was  after  open  argument  in  court,  and  a  con- 
ference with  the  other  judges.4    In  the  following  year,  the  proviso 

1  Plowd.,  408.  a  Bateman  v.  Allen,  Cro.  Eliz.,  437. 

3  10  Kep.,  42.  4  Moore,  364. 
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in  Scholastica's  case  was  again  brought  in  question,  in  the  court  of 
king's  bench,  to  try  the  point,  which  was  avoided  in  Bateman  v. 
Allen,  and  which,  since  the  late  change  in  opinions,  it  was  thought 
would  be  adjudged  in  a  different  manner  from  the  first  decision  in 
Scholastica's  case.  This  was  in  Sharrington  v.  Minors,  when  it 
was  held  by  Fenner,  Gawdy,  and  Clench,  that  the  proviso  was 
good  and  the  entry  lawful,  according  to  the  judgment  in  Plowden. 
But  chief-justice  Popham,  relying  upon  the  case  of  Germyn  v. 
Arscot,  said,  that  notwithstanding  the  indulgence  to  be  given  to 
wills,  this  was  an  impossible  limitation,  for  if  the  estate  was  to 
cease,  as  if  it  had  never  been  made,  then  he  would  be  a  trespasser 
ab  initio;  therefore,  the  construction  should  be,  only  to  cease  from 
the  time  of  the  alienation,  and  if  so,  it  could  not  cease  till  the 
alienation  was  complete,  and  then  the  entail  would  be  discontinued, 
and  that  discontinuance  should  be  purged  by  a  formedon,  stating 
the  special  matter,  and  so  the  discontinuance  might  be  avoided, 
but  the  entry  could  not  be  congeable.1  These  were  the  reasons  of 
the  chief-justice,  which  seemed  to  be  applied  more  to  the  mode  of 
availing  one's  self  of  the  proviso,  than  to  the  proviso  itself. 

A  similar  proviso  was  brought  in  question  in  the  court  of  com- 
mon pleas,  in  Cholmley  v.  Humble,  much  about  this  time,  and  it 
was  adjudged  to  be  void  for  three  reasons,  the  principal  of  which 
were — first,  because  it  was  repugnant  to  say  the  estate  should  cease, 
as  if  the  tenant  in  tail  was  dead,  for  his  estate  could  not  cease  by 
that  event,  but  only  by  the  event  of  dying  without  issue ;  secondly, 
the  estate  could  not  cease  by  levying  the  fine,  for  then  there  was 
no  estate  in  being.2 

A  point  on  the  law  of  forfeiture  was  settled  in  the  case  of  Hales 
v.  Petit,  which  was  occasioned  by  the  unhappy  end  of  a  learned 
judge  whom  we  have  mentioned  several  times  in  this  history.  Sir 
James  Hales  had  endeavoured  to  resist  the  illegal  proceedings  of 
Mary  with  the  same  firmness  as  he  had  opposed  in  the  former 
reign  the  unlawful  attempt  to  exclude  her  from  the  throne ;  but 
this  merit  could  not  protect  a  refractory  Protestant :  he  was  com- 
mitted to  custody,  and  treated  with  great  severity,  till  he  was 
deserted  by  the  constancy  of  mind  he  had  before  discovered,  and, 
in  a  fit  of  frenzy,  drowned  himself.  He  and  his  lady  were  joint 
purchasers  of  a  lease  for  years,  and  the  widow  was  now  obliged,  in 
a  Protestant  reign,  to  contend  with  a  grantee  of  the  crown,  if  she 
could  establish  her  right  of  survivorship  before  the  right  of  forfeiture. 
But  the  court  of  common  pleas,  after  some  argument  upon  the 
nature  of  the  felonious  act,  resolved  that  the  forfeiture  of  the  goods 
and  chattels,  real  and  personal,  should  in  this  case  have  relation  to 
the  act  done  in  the  lifetime  of  the  deceased,  namely,  his  throwing 
himself  in  the  water ;  and  then,  notwithstanding  the  wife,  before 
any  office  found,  be  adjudged  in  the  term  by  survivor,  yet  after  the 
office,  the  term  should  be  adjudged  in  the  crown ;  for  the  office, 

1  Moore,  544.  Ibid.,  592. 
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said  they,  has  relation  prior  to  her  title  of  survivor,  for  it  refers  to 
the  act  done,  which  was  equivalent  to  a  grant  by  deed  in  his  life- 
time to  the  king.  Weston  went  further,  and  said,  though  the 
forfeiture  should  have  relation  only  to  the  death,  at  which  time  the 
title  of  the  wife  accrued,  yet,  in  this  concurrence  of  titles,  that  of 
the  king  should  be  preferred.  For  so,  he  said,  it  would  be  if  a 
woman  took  husband,  and  had  issue,  and  land  descended  to  her, 
and  the  husband  entered  so  as  to  be  entitled  to  the  courtesy,  and 
afterwards  the  wife  is  found  an  idiot,  the  king  shall  have  the  land, 
and  not  the  husband  by  the  courtesy  ;  for  the  husband  was  entitled 
by  the  first  possession  of  the  wife,  and  the  title  of  the  king  shall 
have  relation  to  the  first  possession  of  the  wife,  in  which  case  the 
king  shall  be  preferred.1 

Between  the  argument  and  the  decision  of  the  above  cause,  and 
the  writ  of  error  brought,  another  question  of  forfeiture  was  litigated 
in  the  court  of  common  pleas.  Lord  Lovel  had  made  a  lease  for 
life,  with  .condition,  that  if  he  died  without  issue,  then  the  lessee 
should  have  the  fee.  The  lessor  was  attainted  of  treason  by  stat. 
1  Henry  VII.,  by  which  all  his  lands  were  forfeited,  with  a  saving 
of  all  rights,  titles,  actions,  and  interest  of  strangers.  Afterwards 
he  died  without  issue ;  an  inquisition  of  office  was  found ;  and  it 
was  now  a  point  of  law  in  the  ease  of  Nichols  v.  Nichols,  whether 
the  grantee  of  the  crown  was  entitled  in  preference  to  him  who 
claimed  under  the  condition. 

The  first  consideration  seemed  to  be,  whether,  the  fee  was  out  of 
the  lessor  immediately  and  before  the  condition  was  performed. 
And  it  was  agreed  by  the  counsel  on  both  sides,  and  by  all  the 
justices,  except  Lord  Dyer,  that  the  fee  did  not  pass  till  he  died 
without  issue,  for  the  condition  was  precedent ;  and  by  the  word 
then  he  showed  that  it  was  not  to  take  place  till  the  condition  had 
been  performed.  Thus,  if  it  is  agreed  that  upon  paying  £10,  then 
the  person  paying  shall  have  a  lease,  it  was  held  in  Wheeler's  case2 
that  the  lease  should  not  commence  till  the  payment :  the  same  in 
Plessington's  case,3  and  several  others.  But  Lord  Dyer  cited  a  case 
which,  he  said,  was  in  Frowicke's  reading,  of  a  lease  for  years  to 
an  alien,  upon  condition  to  have  the  fee  on  paying  a  sum  of  money ; 
the  king  makes  him  a  denizen,  and  then  he  pays  the  money,  and, 
upon  office  found,  Frowicke  held,  the  king  should  have  the  fee.  To 
which  case  none  assented ;  and  the  learning  of  conditions  prece- 
dent had  been  so  often  settled  to  the  contrary  of  late,  that  the 
opinion  of  the  chief-justice  seems  quite  unwarranted.  _ 

After  some  debate  how  the  lessee  should  take  his  fee-simple, 
whether  as  a  reversion  or  grant,  they  at  length  concluded  he 
should  take  it  as  an  enlargement  of  his  first  estate,  which  was 
merged  in  it.  When  these  points  were  agreed,  the  other  doubts 
arose  upon  the  act  of  attainder  ;  and  then  it  was  argued,  whether 

Some  doubt  of  this  piece  of  law.    4  and  5  Eliz. ;  Howd.,  263. 
14  Hen.,  VIII,  3  6  Bich.  II. 
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that  prevented  the  estate  vesting  in  the  lessee  on  performing  the 
condition. 

It  was  argued,  that  the  condition  could  not  have  any  effect  if  the 
privity  of  estate  was  dissolved  by  the  lessee  aliening,  for  his  grantee 
could  not  avail  himself  of  it ;  and  they  said  it  was  the  same  if  the 
lessor  conveyed  away  his  reversion,  which  is  really  done ;  for  the 
act  of  attainder,  by  the  word  "forfeit"  has  given  it  to  the  king  in 
possession.  And  they  endeavoured  to  show  that  the  condition  was 
not  within  the  words  of  saving  in  the  act ;  but,  supposing  it  was, 
the  fee-simple,  when  vested  in  the  king,  could  not  be  divested  out 
of  him  and  given  to  the  lessee,  without  monstrans  de  droit,  or 
petition,  for  land  cannot  be  taken  out  of  the  king,  any  more  than 
given  to  him,  but  by  matter  of  record.  And  as  it  could  not  vest 
in  the  lessee  immediately,  it  was  one  of  those  cases  where  it  should 
never  vest,  though  a  petition  or  monstrans  de  droit  were  sued.  So 
it  would  have  stood  without  the  office ;  but  that  has  so  confirmed 
the  seisin  of  the  queen,  that  the  lessee's  claim  to  the  fee  is  utterly 
destroyed.  And  of  this  opinion  was  Manwood,  justice,  who  thought 
the  fee  vested  in  the  king  by  the  word  "forfeit,"  and  that  the  con- 
dition was  not  within  either  of  the  words  in  the  saving. 

But  all  the  other  justices  were  of  a  contrary  opinion ;  and,  first 
of  all,  they  pronounced  the  office  to  be  ill  pleaded  and  informal, 
and  so,  as  it  had  no  effect,  they  considered  the  case  as  if  none  had 
been  found.  And  all,  except  Manwood,  held  that  the  word  "for- 
feit "  did  not  vest  the  reversion  in  the  king ;  for  it  only  gave  a 
right  which  he  had  by  law  before,  and  the  king's  title  could  not  be 
made  appear  but  by  record  ;  so  an  office  must  always  be  found  to 
show  the  land  in  certain ;  and  for  this  reason  it  was  that  stat.  33 
Henry  VIII.,  c.  20,  was  made,  that,  in  case  of  treason,  the  king 
should  be  in  actual  and  real  seisin,  without  office  or  inquisition  ; 
but  this  happening  before  that  act  is  not  remedied  by  it.  The 
justices  spoke  to  the  other  points  that  had  been  made,  and  they 
held  that  no  privity  was  necessary  on  the  part  of  the  lessor ;  but 
that  the  condition  was  an  agreement  real,  with  which  the  land 
was  charged  into  whatever  hands  it  came ;  in  proof  of  which  they 
relied  on  Plessington's  case,1  and  so  they  all  held  but  Man- 
wood.  And  Harper  argued  that  the  saving  in  the  act  was  not 
necessary  to  preserve  the  condition  to  the  lessee,  for  the  act  was 
merely  a  conveyance  to  the  king,  and  could  not  be  meant  to  do 
wrong  to  an  innocent  person ;  for  if  the  pawnor  of  a  jewel  is 
attainted,  the  king  cannot  claim  without  paying  the  money  for  it. 
And  Lord  Dyer  thought  if  the  saving  was  necessary,  the  word  interest 
would  have  saved  the  condition  ;  but  Harper  thought  it  was  not 
saved  by  that  or  any  of  the  other  words.  It  was  held  by  most  of 
them,  that,  supposing  the  word  "forfeit"  conveyed  the  possession 
in  deed  to  the  king,  the  lessee  must  have  been  driven  to  his  peti- 
tion of  monstrans  de  droit.    But  some  of  them  were  of  opinion, 

„      '  6  Eioh.  II.    Fitz.  Quid.  Juria.,  20. 


CHAP.  XXXV.]  OF  FORFEITURE.  749 

that,  though  by  relation  of  the  office  (if  properly  found)  the  fee 
would  be  in  the  king  from  the  commencement  of  the  parliament 
when  the  lessor  was  attainted,  yet  it  was  chargeable  with  the  con- 
dition, and,  when  that  was  performed,  should  be  immediately 
divested,  without  petition  or  monstrans  de  droit;  for  if  it  could 
not  vest  presently,  they  agreed  with  those  who  said  it  could  not 
vest  at  all ;  but  they  thought  the  conclusion  should  be  the  contrary 
to  that  they  had  drawn  ;  and  they  said,  it  was  no  uncommon  thing 
for  land  to  be  divested  out  of  the  king  without  those  formalities, 
as  in  case  of  remitter. 

At  length  the  court  gave  judgment  against  the  grantee  of  the 
crown,  upon  the  ground  of  the  condition  being  good,  and  having 
been  performed.1 

In  the  case  of  Alton  Woods  we  have  both  a  question  of  forfeiture 
and  a  grant  of  the  king.  There  the  case  was  shortly  this : — A  person 
conveyed  by  fine  to  the  king  in  tail,  and  afterwards  the  heir  of  the 
conusor  being  attainted  of  treason,  the  reversion  came  to  the  king, 
who  makes  a  grant  in  tail ;  after  this  an  act  was  passed  in  28 
Henry  VIII.,  ordaining  that  the  land  should  be  adjudged  in  the 
king  in  fee-simple ;  the  said  fine,  or  any  other  thing,  to  the  con- 
trary notwithstanding,  with  a  saving  of  the  rights  of  all  persons, 
except  that  of  the  conusor  and  his  heirs.  This  case  was  argued  in 
the  court  of  the  exchequer,  where  the  counsel  for  the  crown  (Coke 
being  then  attorney-general)  made  two  points :  first,  that  the  grant 
was  void ;  secondly,  admitting  it  to  be  good,  that  stat.  28  Henry 
VIII.  had  given  it  the  king  again.  In  support  of  the  first  point,  it 
was  said  that  the  king's  intent  was  to  grant  an  estate-tail ;  which 
he  could  not  by  law  do,  having  himself  only  an  estate-tail ;  and 
because  his  grant  cannot  take  effect  according  to  his  intent  expressed 
in  his  grant,  the  grant  is  void,  and  shall  not  be  construed  to  pass 
any  other  estate  than  he  intended  to  grant.  On  the  other  side,  two 
objections  were  made  by  way  of  rules  to  govern  the  construction  of 
the  king's  grants :  one  was,  that  the  grant  shall  enure  as  it  law- 
fully may,  and  so  shall  be  good  to  the  grantee  in  possession  during 
the  king's  life,  and  then  a  good  grant  of  the  reversion  in  tail,  for  in 
such  manner  the  king  might  grant.  The  other  was,  that  grants 
ex  gratid  speciali,  certd  scientid  et  vero  motu,  imply  that  the  king 
took  knowledge  of  his  estate,  and  such  grants  shall  be  construed  as 
strongly  against  him  as  those  of  common  persons.  To  this  it  was 
answered,  that  it  would  be  a  violent  construction  to  make  this 
grant  inure  by  such  fractions  of  estates ;  namely,  to  the  grantee  in 
tail  during  the  king's  life,  which  would  be  only  an  estate  jour  autre 
vie,  with  a  reversion  in  tail  in  the  king,  and  then  to  grant  his 
reversion  to  the  grantee  in  tail,  upon  which  the  king  would  have  a 
reversion  in  fee-expectant:  all  which  was  wholly  contrary  to  the 
king's  intent.  And  as  to  the  two  rules  above  laid  down,  they  said 
there  was  another,  namely,  "  that  where  the  king  was  deceived  in 
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his  grant  the  grant  was  void;"  and  the  other  two  were  true,  and 
should  be  observed,  with  an  exception  that  they  did  not  contravene 
this  important  one.  As  to  the  second  point,  they  said  the  land  was 
expressly  given  to  the  king  by  the  act  of  parliament ;  and  the  saving 
could  never  be  construed  to  protect  the  right  of  the  person  possessed 
of  the  land  so  given,  for  that  would  be  repugnant  and  destructive 
of  the  very  design  of  the  act. 

To  this  reasoning  the  court  did  not  assent ;  but  Periam  the  chief 
baron,  and  Ewens,  against  Clerk,  were  of  opinion,  as  to  the  first 
point,  that  the  grant  being  ex  certd  scientid,  &c,  was  to  be  taken 
as  strongly  as  against  a  common  person  being  tenant  in  tail,  with 
a  reversion  expectant,  in  which  case  the  estate  would  bo  derived 
out  of  both  the  estates,  and  none  should  avoid  it  but  the  issue  in 
tail ;  and  as  to  the  second  point,  they  held,  that  as  before  the  stat. 
28  Henry  VIII.  the  grant  was  voidable  by  the  issue,  it  was  now 
unavoidable,  for  by  the  act  the  estate-tail  was  utterly  extinct  and 
barred  for  ever. 

Upon  this  judgment  a  writ  of  error  was  brought,  and  after  some 
arguments  at  Serjeant's  inn,  an  opinion  was  delivered  by  the  two 
chief-justices,  and  Sir  Thomas  Gawdy  in  the  exchequer  chamber, 
contrary  to  the  judgment  in  the  exchequer,  and  the  reasons  they 
went  upon  were  much  the  same  as  those  already  urged  by  the 
attorney-general ;  and  in  this  they  were  confirmed  by  the  lord- 
keeper  Egerton  and  the  lord  treasurer,  who  both  delivered  their 
arguments  in  court 1  to  the  same  effect. 

The  establishment  of  an  action  of  assumpsit  upon  firm  and  legal 
Action  of  grounds  as  a  substitute  for  debt  in  cases  of  simple  con- 
assumpsit.  tract,  was  an  event  of  great  consequence  in  the  course 
of  remedial  proceeding.  This  action  had  been  used  many  years 
back,  ,but  had  always  passed  sub  silentio  without  being  debated  at 
all  in  court.  But  of  late  the  validity  of  it  had  been  agitated,  with 
some  difference  of  opinion  ;  the  court  of  common  pleas  had  held 
that  this  action  was  not  maintainable,  the  court  of  king's  bench 
that  it  was.  It  was  argued  by  those  who  held  the  former  opinion, 
that  the  wager  of  law  which  was  only  allowed  in  debt  would  be 
taken  away  by  introducing  this  action  of  assumpsit,  and  the  con- 
fidence between  men  to  which  the  old  notion  of  law-wager  paid 
great  regard  be  for  ever  destroyed ;  while  those  of  the  contrary 
opinion  thought  that  plea  was  objectionable  in  its  very  nature,  and 
that  it  was  full  time  to  put  defendants  to  some  other  proof  of  their 
payments  than  a  discharge  vouched  only  by  a  man's  single  oath, 
and  so  bring  the  trial  of  a  demand  from  the  oath  of  the  party  and 
his  compurgators  to  the  verdict  of  a  jury  (a). 

(a)  According  to  Lord  Coke,  it  was  the  growth  of  perjury  in  this  reign  which  led 
to  this  most  remarkable  result,  and  one  which  affords  a  singular  illustration  of  the 
powerful  operations  of  causes,  apparently  very  remote,  upon  the  changes  observed  in 
our  legal  hiBtory,  for  it  led  to  the  establishment  of  a  new  form  of  action  (founded  by 
a  mere  fiction  of  law  upon  the  supposition  of  implied  promises)  to  supersede  the 
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At  length,  in  44  Elizabeth  in  Slade's  case,  the  point  was  argued 
before  all  the  judges,  and  it  was  resolved  by  them  that  the  action 
was  maintainable 1 ;  and  to  settle  the  question  upon  principle  they 
came  to  several  resolutions  :  First,  they  resolved  that  although  an 
action  of  debt  lies  upon  the  contract,  yet  the  bargainer  may  have 
an  action  upon  the  case,  or  of  debt,  at  his  election  ;  which  was 
authorised  by  precedents  so  far  back  as  the  reign  of  Henry  VIII., 
Henry  VII. ,  and  Henry  VI.,  where  the  declarations  were,  that  the 
defendants  in  consideration  of  a  sale  to  them  of  certain  goods 
promised  to  pay  so  much  money.  They  resolved  again,  that  every 
contract  executory  imports  in  itself  an  assumpsit ;  for  when  any 
one  agrees  to  pay  money,  or  to  deliver  anything,  thereby  he 
assumes  or  promises  to  pay  or  deliver  it.  Therefore,  when  one 
sells  goods  to  another,  and  agrees  to  deliver  them  at  a  day  to  come, 
and  the  other  in  consideration  thereof  agrees  to  pay  so  much  money 
at  such  a  day,  in  that  case  both  parties  may  have  an  action  of  debt, 
or  an  action  upon  the  case,  on  assumpsit ;  for  the  mutual  executory 
agreement  of  both  parties  imports  in  itself  reciprocal  actions  upon 
the  case  as  well  as  of  debt. 

They  also  resolved  that  the  plaintiff  in  this  action  shall  not  only 
recover  damages  for  the  special  loss,  if  any,  but  also  for  the  whole 
debt ;  so  that  a  recovery  in  this  action  would  be  a  good  bar  in  an 
action  of  debt  upon  the  same  contract,  and  so  vice  versd,  as  had 
been  long  before  determined.2  And  they  resolved  that  an  action 
upon  the  case  is  as  well  a  formed  action,  and  contained  in  the 
register  as  an  action  of  debt. 

The  solemn  determination  of  this  question  confirmed  the  practice 
of  bringing  assumpsit  in  all  matters  of  coutract.  The  action  of 
debt  being  consigned  only  to  instances  where  the  wager  of  law  did 
not  lie,  as  when  it  was  grounded  on  a  specialty  on  an  act  of  parlia- 
ment which  took  it  away,  for  rent  and  the  like.  In  order  to  ac- 
commodate it  to  all  the  various  instances  iu  which  it  was  applied, 
new  forms  of  declarations  were  devised ;  that  in  the  present  case 

action  of  debt  to  which  wager  of  law  was  incident.  Wager  of  law  (which  had  arisen 
out  of  the  ancient  Saxon  system  of  compurgators)  had  come  in  fact  to  this,  that  the 
defendant  denied  the  debt  on  oath,  and  bo  was  allowed  to  go  quit.  It  was  found  in 
this  reign  that  this  practice  had  led  to  great  perjury,  and  hence  the  new  action  was 
invented  in  order  to  get  rid  of  it ;  and  it  was  pretended  that  wherever  men  were  in- 
debted, they  impliedly  promised  to  pay,  and  so  could  be  sued  upon  such  implied 
promise,  a  monstrous  fiction,  and  one  extremely  characteristic  of  the  pedantic,  subtle, 
sophistical  spirit  of  the  age.  Instead  of  a  plain  direct  alteration  of  the  law,  they 
preferred  to  invent  a  fiction  to  evade  it.  The  reason  given  for  the  change  was,  "  that 
now  experience  provea  that  men's  consciences  grow  so  large  that  the  respect  of  their 
private  advantage  rather  induces  men  to  perjury"  (Slade's  Case,  4  Coke's  Heps.,  74). 
And  Lord  Coke  observes,  "  I  am  surprised  that  in  these  days  so  little  consideration 
is  made  of  an  oath ''  (Ibid.)  It  is  possible  that  the  cause  might  be  found  in  those 
cruel  and  oppressive  penal  laws  which  had  now  become  part  of  the  policy  of  the  age. 
And,  as  in  former  reigns,  they  had  been  directed  alternately  against  Catholics  or 
Protestants,  so  now  they  were  directed  against  men  of  both  religions,  and,  no  doubt, 
tended  to  tempt  men  to  perjury,  or  those  habits  of  concealment  and  deception  which 
lead  to  it. 

'  4  Eep.,  93.  3 12  Edw,  IV.,  c.  13.    2  Rich.  III.,  c.  14t 


752  ELIZABETH.  [CHAP.  XXXV. 

alleged,  that  in  consideration  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  had  sold  to  the  defendant  such 
and  such  grain  (naming  it),  the  defendant  assumed,  and  faithfully 
promised  that  he  would  well  and  truly  pay  so  much  money.  This 
was  drawn  with  a  retrospect  to  an  actual  promise.  Soon  afterwards 
was  formed  the  indebitatus  assumpsit,  where  the  declaration  sug- 
gests that  the  defendant  was  indebted  to  the  plaintiff  in  so  much 
money,  and  being  so  indebited,  he  assumed  (or  promised)  to  pay. 
Upon  the  trial  of  which  action,  if  a  debt  was  proved  to  be  due,  the 
law,  according  to  the  above  resolution,  would  raise  a  promise,  and 
thereby  satisfy  the  whole  of  the  declaration.  The  same  of  other 
forms,  all  founded  upon  this  postulate  ;  as  quantum  meruit,  insimul 
computasset,  and  the  like,  all  which  were  inventions  of  a  later  date, 
being  indeed  framed  from  precedents  then  in  use  for  actions  of 
debt,  which  were  adopted  in  this  action  by  suggesting  a  promise. 

However,  these  being  all  cases  of  buying  and  selling,  the  sup- 
position of  a  promise  was  generally  nothing  more  than  was  really 
the  fact  at  the  time  of  the  bargain,  or,  at  least  the  considering  the 
agreement  as  a  promise  to  pay  was  easy  and  consistent.  But  when 
the  idea  of  a  promise  was  suggested  merely  to  comply  with  the 
form  of  the  action,  and  was  not  absolutely  necessary  to  be  proved 
on  the  trial,  provided  a  debt  was  made  out,  it  was  seen  that  other 
duties  and  demands  might  be  claimed  in  an  action  of  this  kind, 
where  it  was  evident  that  no  actual  promise  had  ever  been  made  ; 
but  the  law  was  trusted  to  for  implying  one,  where  there  was  proved 
to  be  a  duty  incumbent  on  the  defendant  to  have  made  one.  These 
actions,  upon  promises  merely  implied,  were  of  a  very  liberal  con- 
ception, and  were  calculated  so  as  to  apply  themselves  almost  to 
all  purposes  of  redress.  The  nature  of  these  led  into  much  debate 
upon  considerations  to  raise  such  implied  promises,  that  is,  whether 
the  defendant  had  received  a  reasonable  purchase  or  motive  to  make 
the  promise  suggested,  and  to  entitle  the  plaintiff  to  call  upon  the 
law  to  substantiate  and  give  effect  to  it. 

We  have  before  seen  what  was  the  course  of  the  king's  bench 
Actions  by  bill  in  the  reign  of  Henry  VII.,  in  entertaining  suits 
in  king's  bench,    against  defendants  by  bill  (a) ;   though  they  had 

(a)  That  is  a  bill  of  Middlesex,  as  it  was  called,  because  the  court  of  king's  bench 
sat  at  Westminster  in  Middlesex,  and  it  was  supposed  that  it  had  no  proper  original 
jurisdiction  except  in  the  county  where  it1  sat ;  an  erroneous  notion  arising  out  of 
the  clause  in  Magna  Charta  that  common  suits  between  party  and  party  should  not 
follow  the  king's  person,  as  the  court  of  king's  bench  continued  to  do  some  time 
after  the  charter,  sitting  in  the  county  where  the  king  happened  to  be,  and  in  fact 
sitting  in  his  court,  the  very  style  and  title  of  the  court  being  to  this  day  Coram,  Rege — 
before  the  king  himself.  So  long  as  this  was  so,  the  court  could  not  directly  enter- 
tain suits  between  party  and  party,  neither  could  the  exchequer  for  the  same  reason. 
And  they  only  contrived  to  do  so  by  means  of  fictions ;  that  of  the  king's  bench  being, 
that  the  party  sued  had  committed  a  trespass  with  violence  within  the  verge  or 
precincts  of  the  king's  court,  and  was  in  custody  for  it ;  that  of  the  exchequer  being, 
that  the  suitor  was  the  king's  debtor  and  entitled  to  crown  process  to  recover  in  a 
debt  from  the  defendant.  But  so  soon  as  this  state  of  things  ceased,  and  those  courts 
became  fixed  at  Westminster,  as  the  clause  in  Magna  Charta  no  longer  applied,  they 
were  as  entitled  as  the  common  pleas  to  entertain  suits  between  party  and  party. 
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then  so  far  got  over  the  scruples  of  their  predecessors  as  to  be 
contented  with  evidence  only  of  a  person's  being  in'  custody  as 
sufficient  to  give  jurisdiction  to  the  court ;  yet  they  expected, 
as  indispensably  requisite,  that  it  should  appear  he  was  once  in 
custody  by  the  record  of  bail.  To  procure  this  requisite  it  was 
that  they  contrived  about  that  time  the  process  of  bill  of  Middlesex 
and  latitat;  which,  bringing  the  party  into  court  on  a  suggestion 
of  trespass,  after  bail  was  taken,  and  so  an  evidence  of  their  custody 
was  on  record,  they  could  proceed  regularly,  as  against  a  person  in 
custody  of  the  marshal,  according  to  the  ancient  practice  of  the 
court. 

These  were  the  notions  while  they  adhered  to  that  primitive 
requisite  of  custody  which  introduced  this  process,  but  the  opinion 
on  this  subject  was  now  totally  changed.  A  more  advanced  state 
of  learning  had  enlightened  the  present  age,  and  taught  them  that 
fictions  of  law,  as  they  are  contrived  for  the  purpose  of  attaining 
the  ends  of  justice,  are  to  be  encouraged  by  every  fair  and  reasonable 
intendment.  It  was  in  this  spirit  that  they  now  argued  on  the 
proceeding  by  bill-.  As  the  court  had  taken  upon  it  to  fashion  this 
proceeding  originally  to  accommodate  it  to  the  ends  of  justice,  they 
thought  they  might  carry  this  discretionary  control  still  further. 
From  the  primary  requisite  of  actual  custody,  they  had  already  so 
far  deviated  as  to  be  contented  with  the  evidence  only  of  custody  ; 
and  there  was  every  reason  for  dispensing  with  this  formal  evidence, 
and  supposing  a  defendant  in  custody  of  course.  This  had  now 
become  the  practice  of  the  court ;  and  bills  were  filed  against 
persons  as  in  custody  of  the  marshal  who  never  were,  nor  were 
ever  intended  to  be  there.  Every  man  in  the  kingdom  was  con- 
sidered in  the  custody  of  the  marshal,  for  the  particular  purpose  of 
answering  to  a  bill  filed  against  him  in  the  king's  bench ;  and 
there  no  longer  remained  any  difference  between  a  proceeding  by 
original  and  by  bill,  excepting  this  fiction. 

When  the  proceeding  by  bill  was  regarded'  ia  this  light,  the 
legal  considerations  respecting  it  were  a  little  changed.  As  the 
precept  of  bill  of  Middlesex  and  latitat  were  no  longer  necessary 
in  order  to  effect  an  actual  custody,  and  so  to  found  the  jurisdiction 
of  the  court,  the  original  bill,  resuming  its  primary  design,  was 

The  fictions  therefore  became  no  longer  really-  neoessary,  but  were  retained  neverthe- 
less, notwithstanding,  or  perhaps'  it  should  be  said  because,  they  multiplied  forms 
and  so  multiplied  fees.  Another  erroneous  notion,  the  source  of  inueh  aseless  fiction, 
was  the  notion  that  there  was  a  necessity  for  some  original  writ, .  or  some  writ  in  the 
nature  of  an  original  writ,  to  commence  a  suit  between  party  and  party.  In  the  court 
of  common  pleas — the  court  first  erected  for  such  Buits — the  original  writ  was  to  be 
sued  out  of  chancery  and  directed  to  the  sheriff,  commanding  him  to  cause  the  party 
to  be  summoned  to  appear.  In  the  king's  bench,  however,  the  bill  of  Middlesex 
was  allowed  to  be  in  the  nature  of  an  original,  the  party  sued  being  supposed  to  be 
in  custody  of  the  court,  so  that  no  further  process  was  necessary  to  bring  him  in 
within  the  jurisdiction  by  causing  him  to  appear,  appearance  being  personal.  And  as 
to  the  exchequer,  there  was  the  fictitious  writ  of  que  minus,  pretending  that  the 
plaintiff,  by  reason  of  the  debt  due  to  him  npt  being  paid,  was  les3  able  to  pay  the 
crown. 
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considered  itself  as  the  ground  of  the  court's  jurisdiction.  For,  as 
in  the  first  state  of  this  proceeding,  it  was  the  commencement  of 
an  action  against  a  real  prisoner,  so  now,  when  every  one  was  sup- 
posed a  prisoner,  it  became  the  warrant  to  the  court  in  the  nature 
of  an  original  writ ;  and  the  bill  of  Middlesex  and  latitat  issued 
upon  it  as  process  to  bring  the  party  in  to  answer  to  the  bill 
filed.  "  • 

Thus  the  bill,  as  formerly,  still  gave  jurisdiction  to  the  court, 
upon  which  was  grounded  the  process  to  bring  the  defendant  in  ; 
in  the  same  manner  as  the  original  warrants  the  process,  issued 
thereupon. 

The  settling  the  proceeding  by  bill,  upon  this  broad  foundation, 
put  the  king's  bench  in  possession  of  a  more  extended  jurisdiction 
in  civil  matters.  This  court  hereafter  advanced,  by  very  quick 
steps,  to  a  participation  of  business  with  the  bench,  and  became 
more  considered  every  day  as  a  tribunal  for  common  pleas. 

Notwithstanding  that  actions  by  bill  were  modelled  in  this  liberal 
way,  when  against  persons  out  of  custody,  yet  the  old  method  was 
preserved  when  a  defendant  was  in  custody :  for  all  persons  in  the 
marshal's  custody  were  brought  into  court  to  have  the  bill  or 
declaration  delivered  to  them  ;  and  such  as  were  in  the  custody  of 
sheriffs,  or  other  officers,  were  first  to  be  transferred  to  the  custody 
of  the  marshal  before  they  could  be  declared  against. 

The  ancient  method  of  proceeding  by  original  writ  underwent 
Actions  by    some  mutation,  from  the  change  of  circumstances  and 

original,     times  (a).     The  practice  of  the  sheriff  to  take  pledges 

(a)  As  already  seen,  suits  between  party  and  party  were  originally  supposed  to 
require  some  writ  to  ground  the  jurisdiction,  distinct  from  the  process  to  the  party 
to  bring  him  in.  In  the  real  actions  in  the  common  pleas,  for  example,  the  original 
writs  went  to  the  sheriff,  directing  him  to  summon  the  defendant ;  and  he  accordingly 
returned  thereupon  that  he  had  summoned  the  defendant,  which  return  was  entered 
of  record  ;  and  of  course  the  defendant  could  not  controvert  it  in  the  action,  if  he 
appeared,  and  if  he  did  not  appear,  the  plaintiff,  upon  such  return,  could  proceed  to 
declare  (Bingham's  Case,  2  Crike's  Heps.,  88).  In  other  actions  in  the  other  courts, 
as  ejectment,  which  might  lie  in  the  queen's  bench,  as  being  an  action  of  trespass, 
the  proceeding  would  be  by  bill  of  complaint — i.e.,  against  a  party  stated  and  sup- 
posed to  be  already  in  actual  custody — so  that  the  process  thereupon  to  the  defend- 
ant would  not  be  mentioned  on  the  record,  and  the  defendant  would  thereupon 
next  appear  by  attorney  and  plead,  that  is,  to  the  bill ;  whence  arose  the  practice, 
remaining  to  this  day,  of  there  being  no  declaration  in  ejectment  other  than  the  bill 
or  writ  (Ibid.,  82).  So  in  the  next  reign  the  plaintiff  (alleged  to  be  debtor  to  the 
.queen)  brought  his  bill  of  trespass  and  ejectment,  and  his  bill  of  complaint  against 
the  defendant,  supposed  and  stated  to  be  present  in  court  by  his  attorney  ;  and  the 
process  to  cause  him  to  appear,  venire  facias,  having  already  been  issued  and  served 
in  the  same  way  as  summons  on  an  original  writ  (Pelham's  Case,  1  Coke's  Heps.,  3). 
Thus  the  process  of  all  the  courts  implied  the  necessity  for  personal  appearance,  or 
presence  in  court,  either  in  person  or  by  attorney,  in  order  to  commence  the  suit.  The 
practice  of  the  courts  had  greatly  altered  the  process,  upon  the  general  principle  that 
whatever  was  proper  process  to  bring  the  party  sued  into  court,  was  the  commence- 
ment of  the  action.  Thus,  in  the  court  of  common  pleas,  if  the  plaintiff  sued  by 
original  writ,  there  ought  to  have  been  first  an  original  writ  and  a  capias  in  the  proper 
county,  and  then  a  testatum  capiat  into  the  county  where  he  lived,  which  was  a  dila- 
tory procedure ;  and,  moreover,  on  an  original  writ  out  of  chancery  there  was  a  heavy 
fee.  To  spare  expense,  therefore,  and  save  time,  the  courts  allowed  other  and  shorter 
process,  founded  on  a  supposed,  original  writ,  which,  in  point  of  fact,  was  not  iBsued 
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of  prosecuting  before  he  executed  the  original  had  long  ceased  ; 
and  it  had  become  the  usage  to  put  in  the  place  of  real  ones  only 
nominal  pledges.  After,  this  it  was  no  longer  of  any  use  to  serve 
the  original,  or  summons,  upon  it,  and  therefore  a  practice  begun 
of  suing  it  out,  and  getting  it  returned,  of  course,  without  doing 
anything  upon  it ;  and  as  the  courts  had  long  ceased  to  keep  that 
tight  hand  upon  the  process  of  capias  as  they  did  in  the  reign  of 
Edward  III.,  and  plaintiffs  had  been  in  the  habit  of  taking  it  out 
of  course  in  the  office  when  the  old  process  was  spent,  without  ap- 
plying to  the  court  for  leave  so  to  do  :  as  this  had  long  been  the 
usage,  it  happened,  when  they  began  to  return  the  original  of 
course,  and  the  old  process  upon  it  of  summons,  and  attachment 
dropped,  that  the  first  writ  the  defendant  heard  of  was  the  capias. 
These  changes  were  effected  after  the  reign  of  Edward  III. ;  but 

unless  there  was  a  demurrer,  on  which  all  the  proceedings  must  appear  upon  the 
record  ;  and  the  want  of  an  original  writ  would  be  ground  for  a  writ  of  error.  These 
writs,  however,  were  not  really  necessary  for  the  purpose  of  jurisdiction,  as  courts  of 
sovereign  jurisdiction.  The  only  use  of  an  original  writ  was  to  direct  the  sheriff  to 
summon  the  party  sued,  and  the  importance  of  that  was,  that  properly  the  defendant 
was  not  liable  to  process  of  arrest  until  he  had  committed  default  in  not  appearing" 
upon  such  summons.  For  the  object  of  arrest  was  to  compel  appearance,  and  if  a 
party  appeared  without  arrest,  process  of  arrest  was  not  called  for,  since  it  was  the 
statutable  substitute  for  the  process  of  attachment  of  goods  used  at  common  law  to 
enforce  appearance.  For  this  reason,  however,  the  original  writ  was  discontinued, 
and  the  first  process  really  issued  was  the  capias,  or  process  of  arrest.  So,  for  the 
same  reason,  the  bill  in  Middlesex,  as  it  was  called  in  the  original,  in  that  court,  was 
never  really  filed,  and  the  latitat  was  the  first  process  really  issued  [Dyer,  118;  Cro. 
Gar.,  259  ;  1  &el;?5QS).  The  writ  of  latitat,  indeed,  was  more  ancient,  but  it  was  in 
this  respect  substantially  similar  in  nature  (Kensey  v.  Heywood,  2  Lord  Raym,.,  881  ; 
Brown  v.  Bdbbington,  ibid.)  The  statute,  it  was  said,  only  applied  to  the  want  of 
an  original  after  verdict,  leaving  the  law  as  it  was  before  upon  a  judgment  by  default, 
and  upon  error  such  a  judgment  could  still  be  reversed  for  want  of  an  original  writ. 
Yet  in  practice  no  such  writ  was  issued,  as  it  went  only  to  the  sheriff,  and  upon  it 
he  issued  some  process  of  summons  to  the  party,  which  was  all  that  was  material, 
and  an  original  writ  was,  if  necessary,  sued  out  afterwards,  but  if  it  was  not  sued  out 
in  time,  error  would  lie  for  the  want  of  it  (Dismo  v.  Shirley,  Yelv.,  .108).  Moreover, 
it  was  said  there  was  a  difference  between  a  bad  original  and  no  original,  and  that,  by 
the  terms  of  the  statute,  only  the  want  of  an  original  was  aided,  not  a  bad  one  {Har- 
rison v.  Falstaw,  ibid.,  109).  Yet  the  original  could  be  supplied  even  after  verdict, 
before  the  record  removed  (Saunders  v.  Cottington,  ibid.,  166).  The  process  really 
issued  was  summons,  or  capias  (Tuthill  v.  MUton,  ibid.,  158),  and  process  whereon 
to  ground  testatum  was  returnable  of  course  (Palmer  v.  Price,  2  Salk.,  589). 
The  true  commencement  of  the  action,  it  was  -considered,  was  the  process  which 
brought  the  defendant  in ;  and  as,  by  the  course  of  the  common  pleas,  such  process 
(called  a,  writ  of  clausam  /regit,  or  a  supposed  trespass,  which  would  allow  of  an 
arrest)  was  issuable  before  the  serving  of  a  proper  original  writ,  and  -was  used  as 
process  to  bring  the  defendant  in,  and  upon  such  process  he  was  arrested,  the  suing 
of  such  writ  was  deemed  a  commencement  of  the  action,  For  what  was  or  was  not 
a  commencement  of  the  action  in  that  sense  must,  it  was  considered,  be  determined 
by  the  course  of  the  court.  And  that  was  the  reason  why  a  bill  in  the  king's  bench 
was  held  as  the  original  there,  and  the  want  of  it,  aided  by  verdict  by  the  18  Eliza- 
beth, c.  xiv.,  within  the  words,  "want  of  any  writ  original,"  &c.  (Hobart,  204).  The 
statute  was  expounded  liberally,  and  the  result  was  that  original  writs  were  no  longer 
issued.  This  was  an  abuse  wholly  contrary  to  law.  The  result  of  that  was,  that  the 
parties  to  be  sued  were  no  longer  summoned,  but  process  of  arrest,  either  capias  in 
the  common  pleas,  or  latitat  in  the  king's  bench,  was  issued  in  the  first  instance, 
upon  which  he  was  at  once  arrested.     That  the  requiring  special  bail,  or  bail  to  the 

action i.e.,  for  the  amount  of  the  demand  or  claim  in  the  action — was  an  abuse  is 

manifest,  because  so  lately  as  within  a  few  years  after  the  close  of  thiB  reign,  in  the 
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it  is  not  easy  to  fix  the  period  when  they  happened,  or  trace  the 
steps  by  which  they  were  brought  about.  These  are  points  of 
practice  which  are  scarcely  ever  touched  upon  by  the  books,  as 
they  rarely  came  under  the  consideration  of  the  court. 

However,  the  original  v»as  for  the  most  part  still  preserved,  with 
all  its  legal  forms :'  it  was  first  issued,  was  the  ground  of  the  ac- 
tion, and,  as  such,  stated  the  matter  of  the  action  specially,  being 
also  regularly  rehearsed  as  a  part  of  the  declaration.     Consistently 

reign  of  James  I.,  it  was  taken  as  clear  law  that  "  the  capias  is  but  mesne  process, 
which  is  out  of  doors  by  the  appearance  of  the  party"  (TutlUl  v.  Milton,  Yelverton's 
Reps.,  158) — that  is  to  say,  that  the  only  object  of  it  was  to  enforce  appearance,  and 
that  therefore  bail  ought  only  to  be  taken  for  appearance-    And,  further,  that  it 
ought  only  to  be  issued  after  default  of  appearance  on  summons  (Ibid.)      It  has 
already  been  seen,  in  noticing  the  statutes  8  Henry  VI.  and  Henry  VII.,  as  to  process 
of  arrest  and  bail,  that  upon  the  general  words  in  the  statutes  allowing  process  of 
capias  in  default  in  appearance  on  summons,  and  requiring  the  sheriff  to  take  bail, 
the  practice  of  the  courts,  grounded  on  a  large  judicial  construction,  had  established 
a  right  to  take  not  only  bail  for  appearance  (i.e.,  common  bail,  as  it  was  called),  but 
bail  to  the  action  (i.e.,  special  bail,  as  it  was  called,  or  bail  to  satisfy  debt  and  costs  upon 
judgment)..   This  was  entirely  by  force  of  practice*  and  the  whole  system  of  process 
of  arrest  and  bail  was  grounded  either  upon  the  unwritten  practice  or  the  express 
rules  of  the  different  courts  upon  the  subject.     It  was  found  that  the  practice  was 
abused,  as  of  course  it  would  ber  the  practice  itself  being  a  gross  perversion  of  the 
statutes.     The  same  thing  can  be  shown  clearly  in  another  way — viz.,  that  if  it  were 
intended  to  require  such  special  bail  to  answer  for  the  condemnation  money,  the 
statute  would  have  required  that  security  should  be  taken  to  "  stand  to  "  the  law,  or 
to  do  right  irfthe  suit,  or  some  equivalent  words,  for  it  was  held  on  a  recognisance 
to  have  the  party  in  court,  ad  standum  juri  in  hwc  parte,  that  the  effect  of  the  latter 
words  was  that,  although  the  party  had  appeared,. yet  if  he  had  beer>  condemned  in 
the  suit,  and  had  not  paid  the  money,  then  the  bail  should  auswer  for  it ;  and  this 
was  put  entirely  on  those  latter  words,  ad  standum  juri,  which,  it  was  said,  did 
"  import  the  whole,  and  include  all  that  was  to  be  done,  as  well  in  the  course  of  the 
suit  as  the  effect  of  it" — viz.,  execution,  which  was  but  part  of  the  party's  standing 
to  the  law,  and  this  was  distinguished  from  the  other  part  as  to  appearance  (Barnes 
v.  Worlich,  Yelv.,  59).    It  is  obvious  that  the  form  of  the  bail-bond  upon  process  of 
arrest  would  depend  upon  mere  practice.   At  the  time  of  the  above  statute,  it  appears 
that  the-  practice  was  to  require  a  recognisance  from  the  bail  that  the  defendant 
should  upon  due  notice  appear,  and  also  that  if  he  should  be  condemned  in  the 
action  and  should  not  pay,  that  they  would  answer  to  the  plaintiff  for  the  amount. 
And  the  latter  part  of  the  condition  depended  upon  the  former,  so  that  if  there  was 
no  right  to  appearance  (for  want  of  proper  notice),  then  the  bail  were  not  liable  for 
the  amount  (Margrave  v.  Sogers,  Yelv.,  52)..    That  it  was  only  mere  practice  which 
required  such  special  recognisances  of  bail,  appears  from  this,  that  in  certain  actions, 
as  in  actions  upon  penal  statutes  or  against  executors,  only  common  bail  was  required 
(St  George's  Case,  Yelv.,  53)..    By  the  general/ practice,  however,  special  bail  to  answer 
for  the  condemnation  money  was  required.      That  the  whole  practice  of  requiring 
special  bail,  or  bail  to  answer  the  amount  of  the  judgment,  was  an  abuse,  and  could 
have  been  repressed  by  the  courts  by  mere  rules  of  practiee,  is  manifest  from  the  fact 
mentioned  by  the  author  that  the  court  of  common  pleas,  in  the  course  of  this  reign, 
made  an  order  that,  in  actions  where  the  debt  or  damages  did  not  amount  to  £20, 
the  defendant  should  put  only  in  common  bail.     The  whole  subject  of  arrest  and  of 
bail  was  in  truth  regulated  by  mere  practice,,  and  left,,  as  the  author  observes,  to 
mere  usage,,  with  the  exception  of  that  rule.     And  no  subject  more  illustrates  the 
importance  of  the  power  of  the  courts  to  regulate  their  own  practice.     The  neglect 
of  the  courts  to  regulate  the  practice  of  arrest  and  special  bail,  and  the  gross  abuses 
which  prevailed,   led  to  the  statute  of  Charles  II.,  w-hich  deserves   notice  here. 
The  13  Charles  II.,  st.  2,  c.  2y  recited  that  by  the  ancient  and  fundamental  laws  of 
the  realm,  when  any  person,  was  arrested  by  any  process  issuing  out  of  the  courts  at 
Westminster,  in  any  common  plea,  at  the  suit  of  any  common  person,  the  true  cause 
of  action  ought  to  be  set  forth  in  the  writ,  whereby  the  defendant  may  have  certain 
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with  this,  the  process  of  capias  was  also  special ;  and  a  copy  of 
the  original,  and  the  whole  of  the  proceeding,  was  in  the  ancient 
mode. 

Notwithstanding  this  was  the  general  practice,  there  is  an  order 
made  by  the  court  of  common  pleas  in  15  Elizabeth,  which  inti- 
mates that  attorneys  had  ventured  to  deviate  still  further  from  the 
old  practice,  and  used  to  take  out  process  of  capias  without  any 

knowledge  of  the  cause  of  suit,  and  the  officer  may  know  how  to  take  securities  for  the 
appearance  of  the  defendant :  and  enacted,  that  no  person  arrested  on  a  writ  in  which 
the  true  cause  of  suit  was  not  expressed,  and  for  which  the  defendant  would  be  bail- 
able by  the  ancient  statute  of  Henry  VI.,  should  be  forced  to  give  security  for  appear- 
ance beyond  a  certain  limited  sum  named  :  and  further,  that  upon  appearance  for  such 
persons  by  attorney,  the  bonds  so  given  for  appearance  should  be  discharged.  This 
enactment  was  general  and  distinct,  and  applied  in  every  case  of  arrest ;  and  it  was 
only  by  practice  that  special  bail  was  taken  in  the  way  of  security  in  the  action  for  the 
sum  recovered  and  costs.  This  act,  it  was  shown,  gave  the  courts  full  power,  or 
rather  implied  that  they  had  such  power,  as  they  undoubtedly  had,  to  make  regula- 
tions for  the  purpose  of  carrying  out  this  act,  and  preventing  the  abuses  their  own 
neglect  had  caused.  On  the  statute  13  Charles  II.,  it  was  said  that  the  statute 
was  meant  to  prevent  oppression  in  requiring  special  bail  where  there  was  not  cause, 
or  no  great  cause  of  action ;  and,  therefore,  in  serious  cases,  even  on  a  general  latitat, 
the  court  could  order  special  bail  as  on  affidavit  of  a  serious  cause  of  action,  though 
it  should  seem  that  the  proper  way  was  to  move  for  a  special  writ  upon  the  affidavit, 
and  then  upon  such  writ  special  bail  could  be  required  (Roberts  v.  Slingsby,  1  Sid., 
307).  Thus  it  was  moved  in  another  case  to  have  a  special  latitat  (i.e.,  with  the  ac 
etia/m  clause),  even  where  the  party  meant  to  declare  only  for  trespass,  where  it  was 
stated  to  have  been  a  great  injury,  as  mayhem  ;  and  it  was  said  by  the  court,  that 
upon  affidavit  of  that  they  would  direct  a  special  writ  to  be  issued,  and  upon  that 
there  could  be  special  bail  required.  And  gvwre,  if  it  should  be  in  an  action  on  the  case 
upon  affidavit  of  great  damage?  (Ibid.,  276).  In  another  case  it  was  said  that  special 
bail  should  only  be  required  under  the  statute  where  by  the  rules  of  the  court  it  was 
requirable  before,  and  that  neither  before  nor  after  could  the  ac  etiam  be  inserted  in 
order  to  require  special  bail,  unless  the  cause  expressed  appeared  to  be  of  real  value, 
as  debt,  trover,  &c.  ;  but  where  special  damage  might  arise  only  upon  grounds 
laid  specially  in  the  declaration,  there  special  bail  could  not  be  required  (Chetman 
v.  Vermer,  1  Sid.,  183).  And  so  in  an  action  on  bond  to  perform  covenants;  as  the 
damages  were  wholly  uncertain,  the  court  could  not  allow  special  bail  until  ascer- 
tained by  reference  to  the  master  what  the  amount  of  damage  might  be  ;  for  other- 
wise, it  was  said,  bail  might  be  enforced  when  the  cause  of  action  was  extremely 
trivial  ( Booths,  by  Sutler,  1  Sid.,  63).  Under  these  statutes  it  is  obvious  that  the 
courts  had  ample  authority  to  frame  rules  of  practice,  which  should  require  affidavit 
and  a  judge's  order  to  allow  of  an  arrest.  That  course,  however,  was  not  only  not 
taken,  but  a  contrary  practice  was  established,  allowing  arrest  at  the  pleasure  of  the 
plaintiff,  a  power  greatly  abused  to  the  purpose  of  extorting  security  for  demands, 
perhaps  excessive,  even  if  not  entirely  ill-founded.  Hence  a  series  of  statutes,  with 
a  view  to  effecting  that  which  judicial  regulation  of  the  practice  could  easily  have 
effected,  viz.,  placing  the  power  of  arrest  under  judicial  control.  The  12  George  I., 
c.  29,  continued  and  confirmed  by  various  statutes  (43  George  III.,  7  and  8  George  IV., 
c.  71),  directed  the  courts  to  require  an  affidavit,  and  enabled  them  to  require  a 
judge's  order  to  authorise  arrest  on  mesne  process.  Here  again,  however,  the  prac- 
tice of  the  courts  fell  very  far  short  of  the  intentions  of  the  legislature,  and  failed  to 
carry  out  their  object.  The  judge's  order  was  only  required  in  cases  of  damages,  and 
the  affidavit  was  not  allowed  to  be  controverted,  unless  it  could  be  conclusively  an- 
swered ;  and  even  then,  it  was  after  the  arrest  had  been  effected,  the  writ  being  issued 
at'the  pleasure  of  the  suitor,  and  even  the  order  a  mere  form  (Bell  v.  Sogers,  12  Price, 
194 ;  M'Guinis  v.  M'Cartney,  6  D.&  R,  24).  The  statutes,  however,  did  not  allow  of 
arrest  in  cases  under  £40  ;  but  it  is  manifest,  that  the  real  evil,  the  allowing  of  arrest 
on  affidavit,  was  little  checked  by  this  enactment,  which  could  not  affect  cases  of  exces- 
sive demands.  Finally,  the  uniformity  of  process  act,  3  and  4  William  IV.,  c.  39 
perpetuated  the  mischief,  by  allowing  actions  to  be  commenced  by  process  of  arrest 
and  1  and  2  Vict.,  c.  110,  required  an  affidavit  of  debt,  and  of  intention  to  abscond. 
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original  to  warrant  it :  for  it  is  there  ordered,  that  no  clerk  shall 
make  any  process  unless  the  original  writs  thereof  be  first  taken 
out  in  the  remembrance  of  the  filazer  of  the  county  where  the 
action  is  commenced.  And  that  attorneys  might  not  evade  this 
regulation  by  making  out  the  process  themselves,  it  is  by  the  same 
order  further  provided,  that  the  filazer  and  his  clerk  only  shall 
make  the  process  thereof,  upon  pain  of  the  attorney  or  clerk  paying 
such  fine  as  the  court  shall  impose.1  This  was  a  symptom  of  the 
practice  which  took  place  in  the  following  reigns.  It  remained  for 
those  times  to  establish  these  novelties;  to  model,  transform,  and 
transpose  the  writ  and  process,  in  a  manner  which  has  totally 
disguised  the  regular  order  of  proceeding,  and  introduced  no  small 
degree  of  perplexity  and  confusion.  Notwithstanding  the  order  of 
court  above  mentioned,  this  new  practice  received  great  encourage- 
ment from  the  stat.  18  Elizabeth  of  jeofail,  which  makes  the  want 
of  an  original  no  longer  an  error  on  the  record. 

The  precipitating  the  process  of  capias  in  this  manner  was  pro- 
ductive of  some  evils  ;  for  as  the  law  now  stood,  it  does  not  appear 
but  that  a  defendant  was  liable  tobe  arrested  and  held  in  custody,  till 
he  put  in  bail,  in  every  action  where  a  capias  lay ;  though  the  debt  or 
damages  were  but  forty  shillings,  and  just  sufficient  to  give  jurisdic- 
tion to  the  court.  The  common  pleas  took  this  into  consideration ; 
and  in  24  Elizabeth  made  an  order  that,  in  all  actions  personal,  a 
defendant  upon  a  capias,  returned  against  him  cepi  corpus,  or 
reddidit  se,  making  appearance  in  proper  person,  shall  put  in  good 
bail ;  and  that  in  all  actions  personal,  where  the  debt  or  damages 
do  not  amount  to  £20,  the  party  shall  be  admitted  to  common  bail.2 
This  gave  relief,  at  least,  in  actions  sued  in  the  common  pleas. 

Whether  the  king's  bench  made  any  formal  order  of  the  like 
kind,  in  actions  brought  there  by  original,  or  a  practice  analogous 
to  this  obtained  there,  after  this  alteration  in  the  common  pleas, 
does  not  appear  in  this  reign.  But  it  rather  seems,  by  some  cases, 
in  after  times,  that  this  point  of  special  bail  was  left  to  usage, 
without  any  formal  order  about  it.  However,  there  could  not  be 
the  same  doubt  as  to  bills  of  Middlesex  and  latitats;  which,  being 
for  trespass,  and  containing  no  specific  demand  of  debt  or  damage, 
as  they  were  not  to  be  governed  by  any  regulation  of  that  kind,  still 
continued  in  their  full  force ;  and  defendants  were  thereupon 
obliged  to  give  special,  or  as  it  was  then  called,  good  bail,  without 
knowing  the  cause  of  action. 

That  defendants  might  not  be  harassed  by  attending  at  a  distance 
from  home,  it  was  ordered  by  the  court  of  common  pleas,  in  15 
Elizabeth,  that  no  attorney  shall  sue  an  action,  other  than  debt, 
but  in  the  proper  county,  where  the  cause  of  action  arose,  without 
leave  of  the  court ;  under  penalty  of  forty  shillings  for  the  first  offence, 
and  expulsion  for  the  second. 3  A  method  was  taken  to  oblige  sheriffs 
to  execute  process  with  regularity.    Not  content  with  the  proceed- 

1  Prax.  Ut.  Banc,  37.  2  Ibid.,  62.  « Ibid.,  58. 
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ing  by  attachment,  the  court  of  common  pleas  in  15  Elizabeth 
made  an  order,  that  sheriffs  and  their  deputies  shall  return  all 
writs  and  common  process  that  shall  be  delivered  to  them,  or  of 
record,  and  deliver  them,  or  send  them  returned  into  that  court 
within  eight  days  after  they  are  returnable,  under  the  penalty 
of  forty  shillings.1 

Many  orders  were  made  at  different  times  by  the  court  of  com- 
mon pleas  to  regulate  the  issue  and  conduct  of  process  and 
proceedings ;  by  which  the  several  departments  of  the  filazers  and 
prothonotaries  were  distinctly  marked,  their  duties  enumerated, 
and  such  a  course  of  things  ordained,  under  divers  penalties  for  the 
breach  of  it,  as  contributed  to  prevent  any  unfair  application  of 
writs,  or  other  abuse  in  practice.2 

The  action  of  ejectione  firmce,  which  had  been  getting  into 
practice  ever   since  the    reign   of    Henry  VII.,  did, 
during  the  long  reign  of  Queen  Elizabeth,  establish      ]ec  men  ' 
itself  as  the  regular  and  only  remedy  for  obtaining  possession  of 
freeholds  and  inheritances,  and  for  trying  of  titles.     The  reports  of 
this  time  are  full  of  ejectments  (a).     It  is  remarkable  that  this 

(a)  The  application  of  this  action,  by  force  of  mere  practice,  under  the  sanction  of 
the  courts,  to  the  purpose  of  recovery  of  possession  of  the  freehold  or  trial  of  the 
title  thereto,  is  one  of  the  most  remarkable  illustrations  of  the  power  of  the  courts 
over  their  practice,  and  their  capacity,  by  means  of  that  power,  of  effecting  great  improve- 
ments in  procedure.     The  action,  as  has  been  seen  in  the  previous  volume,  and  in 
earlier  portions  of  the  present,  was  originally  a  remedy  for  a  termor  or  lessee,  and 
was,  in  fact,  grounded  on  a  lease,  and  was  a  remedy  for  recovery  of  the  possession ; 
not  like  real  actions  of  the  freehold.     But  as  it  had  been  found  possible  to  apply  the 
action  of  forcible  entry,  which  was  originally  a  remedy  for  the  freeholder,  as  a  remedy 
for  the  termor,  by  allowing  him  to  sue  in  the  name' of  the  freeholder,  and  allege  his 
own  ouster  as  the  disseisin  of  the  freeholder,  and  obtain  restitution  of  his  own  posses- 
sion as  a  restitution  of  the  seisin  of  the  freeholder,  so  it  was  found  possible  to  apply 
the  action  of  ejectment,  originally  and  primarily  a  remedy  for  the  termor,  as  a  remedy 
for  the  freeholder,  by  allowing  him  to  sue  in  the  name  of  the  lessee.  At  first  this  was 
the  real  lessee,  and  the  real  holder  of  a  term,  granted  by  the  claimant  of  the  freehold,  or 
some  one  whose  estate  he  had  ;  but  afterwards  a  lease  was  made  by  the  claimant  for 
the  purpose  of  suing  in  this  action  in  the  name  of  the  lessee.     The  advantages  of  it 
were  obvious ;  it  was  far  more  speedy,  far  more  easy,  and  far  more  simple  and  available. 
And  if  the  claimant  recovered  possession,  either  actual  or  in  the  person  of  a  lessee,  he 
practically  obtained  all  that  he  could  obtain  in  a  real  action.     It  was  necessary  to  sue 
in  the  name  of  a  lessee,  for  the  courts  could  not  alter  the  forms  of  this  or  of  any  other 
action.     This  was  entirely  beyond  the  power  of  the  courts,  as  is  shown  by  the  fact 
that  for  centuries  these  forms  had  to  be  adhered  to  long  after  they  were  obsolete, 
and  they  were  only  altered  in  our  own  time  by  statute.     This  of  itself  shows  the 
absurdity  of  the  idea  thrown  out  too  hastily  by  Lord  Hale,  and  taken  up  too  hastily 
by  the  author,  that  the  action  arose  out  of  a  mere  dictum  in  the  time  of  Edward  IV., 
as  if  the  courts  by  mere  dicta,  or  even  the  most  solemn  decisions,  could  alter  the 
forms  of  actions,  or  the  effect  of  judgments.     It  was  totally  beyond  their  power  to 
alter  the  forms  of  the  actions  or  the  judgment  therein ;  and  it  is  strange  that  the 
author  should  have  forgotten  that  the  original  writs  were  settled  by  authority  of 
parliament,  and  that  it  required  the  authority  of  parliament  to  allow  the  chancery  to 
issue  writs  in  consimili  casu.     One  of  the  oldest  actions  in  the  law  was  the  writ  of 
quare  ejecit  infra  termimim,  and  the  writ  of  ejectione  firmce  was  framed  on  the  authority 
of  that  statute  as  far  back  as  the  time  of  Edward  I. ,  and  in  both  actions  the  term  was 
recovered.     And  Dyer  said,  that  before  then  the  judgment  was  only  that  he  should 
recover  his  term  (Dyer,  226).    And  Fitzherbert  says  : — "  Where  a  man  leaseth  for 
years,  and  afterwards  the  lessor  ejecteth  the  lessee,  or  a  stranger  ejecteth  him  of  his 

1  Prax.  Ut.  Banc,  54.  a  Ibid.,  34-72. 
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actibn,  which  produced  so  remarkable  a  change  in  the  method  of 
trying  titles  as  to  render  all  the  old  remedies  obselete,  had  been 

term,  the  lessee  shall  have  a  writ  of  ejections  firmw  ;  and  on  this  he  shall  recover 
his  terra  again  if  the  term  be  not  ended.''  And  he  says  in  a  note,  that  if  the  term 
was  ended,  the  plaintiff  could  recover  his  damages,  and  that  in  17  Henry  VIII. 
such  judgment  was  given,  that  the  plaintiff  should  recover  his  term  and  his  damages 
(Fitz.,  N.  B.,  220).  So  that  the  only  question  that  ever  arose  was  whether,  when  the 
term  was  ended,  the  plaintiff  could  recover  his  damages  ?  and  there  never  was  any 
question  that  the  party  could  recover  his  term  in  either  action.  But  it  was  a  remedy 
for  a  termor  or  lessee,  and  its  forms  could  not  be  changed  but  by  statute.  The  courts, 
however,  .although  they  could  not  alter  the  nature  of  the  action,  could  alter  its  use 
and  application,  by  means  of  their  practice.  And  this  they  did,  by  allowing  the 
claimant  of  the  freehold  to  sue  first  in  the  name  of  the  lessee,  under  an  existing  lease  ; 
next,  in  the  name  of  a  lessee  under  a  lease  made  for  the  purpose  of  trying  the  title  ; 
and  lastly,  in  the  name  of  a  supposed  lessee.  As  the  substance  of  the  action  was 
the  right  to  enter  and  make  the  lease,  it  did  not  matter  whether  there  had  been  a 
lease  or  not,  and  as  it  was  not  material,  the  courts  did  not  allow  it  to  be  put  in  issue. 
This  was  within  their  province  as  a  matter  of  mere  practice,  and  so  they  ordered  it. 
Just  aa  in  an  action  of  detinue,  the  bailment  was  immaterial,  or  in  an  action  of 
trover  the  finding  ;  the  gist  being  the  right  to  the  possession.  By  force  of  the  prac- 
tice of  the  courts,  proof  of  actual  lease  and  ouster  were  dispensed  with  where  there 
was  an  actual  tenant,  and  judgment  was  allowed  to  be  recovered  against  a  nominal 
defendant  under  the  name  of  the  casual  ejector,  in  case  of  default  by  the  actual  tenant, 
who  might  not  be  an  actual  occupant  (Yelverton's  Reps.)  And  statutes  recognised 
this  practice,  and  spoke  of  judgment  against  the  casual  ejector  (4  Geo.  II,  c.  xxviii) 
By  degrees,  in  the  same  way,  the  allegations  of  entry  and  expulsion  of  the  sup- 
posed lessee  came  to  be  equally  nominal,  and  therefore  not  traversable ;  and,  by  the 
practice  of  the  courts,  the  real  defendant  was  compellable  to  admit  lease  and  custom 
— that  is,  if  he  desired  to  defend  the  action  at  all  ( Odinghall  v.  Jackson,  Yelv.,  225). 
Still  for  a  long  while  the  lessee  was  a  real  person  and  a  real  lessee  ;  and,  indeed,  the 
action  was  really  available,  for  a  lessor  and  a  lessee  would  often  apparently  be  the 
party  really  suing,  and  sometimes  would  really  be  ejected,  for  in  this  reign  and  the 
next  the  declarators  in  ejectment  have  all  the  appearance  of  stating  real  facts,  and 
were  pleaded  to  upon  these  facts  (Ayles  v.  Choppin,  ibid.,  183).  But  sometimes  it 
should  seem  that  the  lease  and  entry  were  merely  nominal,  and  the  expulsion  in  like 
manner  assumed,  for  it  was  held  in  the  reign  of  James  V.  that  a  mere  servant  of  the 
pretended  owner  was  a  sufficient  trespasser  and  ejector,  and  he  who  had  ^he  true 
title  might  bring  the  action  against  master  or  servant  ( Wilsom  v.  Weddell,  Hid.,  Hi). 
Lord  Hale  considered  there  was  a  connexion  between  the  subject  of  forcible  entry 
and  ejectment ;  and  there  appears  to  be  no  doubt  that  the  idea  of  the  application  of 
ejectment  to  the  recovery  of  the  freehold  was  derived  from  the  procedure  on  the 
statutes  of  forcible  entry.  It  was  settled  at  this  time  that,  though  it  only  lay 
nominally  between  those  who  had  the  freehold,  yet  practically  it  was  available  for 
the  protection  of  the  termor.  For  if  the  freeholder  had  made  a  lease  for  years,  and 
had  afterwards  expelled  the  lessee,  the  proceeding  for  forcible  entry  might  be  in  his 
name  against  the  parties  actually  expelling  the  lessee,  and  yet  that  restitution  might 
Be  made,  not  to  him,  but  to  the  termor,  thus  suing  in  his  name,  and  thus  of  course 
against  the  will  of  the  freeholder,  who  had  himself  directed  the  expulsion.  The 
cases  cited  show  that  the  procedure  upon  a  forcible  entry  could  be  adapted  to  the 
protection  of  the  termor,  although  taken  nominally  in  behalf  of  the  freeholder,  by 
alleging  an  expulsion.  And  it  is  easy  to  see  how  this  could  be  applied  to  the  action 
of  ejectione  firmce,  in  order  to  make  it  available  for  the  trial  of  the  title  of  the  free- 
hold, by  the  claimant  of  the  freehold  bringing  it  in  the  name  of  the  termor — first  a 
real  person  and  actual  termor,  next  a  real  person  and  a  nominal  termor,  and  lastly  a 
mere  nominal  party,  supposed  to  be  termor.  These  would  be  merely  successive 
ehanges  in  the  practice  of  the  action  which  involved  no  change  "in  its  form  or  char- 
acter ;  and  such  were  the  stages  and  changes  it  went  through  before  it  was  thoroughly 
adopted  by  the  practice  of  the  courts  to  the  trial  of  freehold  titles.  This  had  been 
held  in  this  reign,  in  the  case  of  Lord  Nqrris,  who,  having  made  a  lease  for  years  to 
A.,  several  being  indicted  for  a  forcible  entry  upon  the  possession  of  A.,  and  dis- 
seising Lord  Norris  and  expelling  A. ;  although  Lord  Norris  withstood  the  restitu- 
tion, yet,  nolens  volens,  it  was  granted  to  redress  the  wrong  done  to  the  termor,  who, 
by  the  indictment,  was  found  to  be  expelled  (Yelv.,  81).     And  so  it  was  held  in  the 
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applied  to  that  purpose,  and  had  derived  its  whole  authority, 
originally,  from  no  other  judicial  sanction  than  the  dictum  we 

reign  of  James  I.,  in  the  case  of  Sir  Audrey  Nowell,  where  Beveral  were  indicted  for 
a  forcible  entry  into  a  house,  the  freehold  of  Sir  Audrey,  and  whereof  one  Tracy  was 
tenant,  and  for  disseising  Sir  Audrey  and  expelling  Tracy  ;  and  although  Sir  Audrey 
moved  that  no  restitution  should  be  had  (for,  in  truth,  the  entry  of  those  who  were 
indicted  was  by  the  command  of  Sir  Audrey  upon  Tracy),  and  it  was  objected  that 
restitution  ought  only  to  be  made  of  the  freehold  ;  and  Sir  Audrey,  who  was  sup- 
posed to  be  deceased,  did  not  require  it,  but  the  contrary,  yet  restitution  was  granted 
in  respect  of  Tracy,  the  lessee,  for,  in  regard  the  indictment  is  a  record  by  which  the 
disseisin  of  Sir  Audrey  and  the  expulsion  of  Tracy  appeared,  the  court,  in  its  discre- 
tion, ought  to  repone  the  wrongs  done  in  their  several  degrees,  and  that  was  to 
restore  Tracy  first,  who  was  expelled,  and  thereupon  the  restitution  of  the  freehold 
followed  as  a  consequence.  But  if  the  indictment  had  been  only  of  a  disseisin  with- 
out an  expulsion,  there  no  restitution  could  be,  unless  on  the  prayer  of  him  who  had 
the  freehold  (Sir  Audrey  Nowell's  Case,  Yelv.,  81).  The  reason  was  that  the  posses- 
sion of  the  tenant  is  the  seisin  of  the  landlord,  so  that  putting  back  the  tenant  was 
a  continuance  of  the  seisin  in  the  landlord.  But  to  render  the  remedy  applicable  to 
the  protection  of  the  termor  it  was  necessary  to  show  an  expulsion.  And  in 
ejectione  firmce  an  expulsion  was  alleged.  There  was  nothing  in  the  statutes  of 
forcible  entry  to  prevent  a  peaceable  entry  by  a  party  having  a  right  of  entry.  In 
Plowden,  92,  it  is  laid  down  that  if  a  person,  having  a  right  of  entry,  has  done  any 
act  so  that  the  disseisee  might  have  an  action  against  him  if  he  was  a  stranger,  the 
law  saith  that  rather  than  he  shall  be  punished,  it  shall  be  an  entry  and  remitter  to 
him  (Plowden,  92).  It  was,  indeed,  held  that,  where  the  right  of  entry  is  disputed, 
and  another  party  is  in  actual  possession,  so  that  there  is  reason  to  believe  an  entry 
will  be  resisted,  the  proper  mode  of  regaining  possession  was  by  the  action  of  eject- 
ment, which  action,  it  was  said,  had  been  devised  for  the  very  purpose  of  afford- 
ing a  peaceable  yet  not  dilatory  remedy  for  parties  having  rights  of  entry  (Sir 
Moile  Finch's  Case,  2  Leon.,  134  ;  BarUett  v.  Viner,  Cults,  252).  Thus  out 
of  the  practice  of  the  courts,  suggested  in  one  action  and  reversed  in  the 
other,  the  action  of  ejectment  was  applied  to  the  trial  of  titles  generally.  In  the 
course  of  this  reign  it  was  laid  down  that  in  the  action  of  ejectment  the  plaintiff  should 
recover  possession  of  the  land,  and  should  have  execution  by  writ  of  habere  facias  pos- 
sessionem ;  and  it  was  also  said  that  at  that  day  all  titles  to  land  are  for  the  greatest 
part  tried  in  actions  of  ejectment,  and  it  was  the  only  action,  it  was  said,  in  which 
judgment  was  given  for  the  recovery  of  the  possessions  (Alden's  Case,  5  Coke's  Heps., 
105).  For  that  reason,  a  judgment  in  ejectment  was  not  final,  for  it  was  only  on  the 
right  to  the  possession,  which  might  be  altered  ;  and  hence  it  was  said,  in  the  same 
reign,  that  the  recovery  in  a  real  action  was  final,  except  that  a  writ  of  right  might 
be  brought  as  the  last  and  final  remedy,  for  that  otherwise  great  oppression 
might  be  done,  as  if  there  should  not  be  an  end  of  suits,  then  such  man  might  in- 
finitely vex  him  who  had  right  by  suits  and  actions,  and  in  the  end  compel  him  to 
relinquish  his  right ;  all  which  was  remedied,  it  was  said,  by  the  rule  and  reason  of 
the  common  law,  which  was,  that  when  any  one  brought  a  real  action,  and  was  barred, 
he  and  his  heirs  were  barred  of  their  entry,  and  were  put  to  the  writ  of  right — their 
last  and  final  remedy — the  neglect  of  which  rule,  by  introducing  trials  of  rights  and 
titles  of  inheritance  in  personal  actions,  i.e.,  actions  of  ejectment,  in  which  there  was 
no  end  and  limitation  of  suits,  had  produced  great  inconveniences,  infiniteness  of 
suits,  contrarieties  of  verdicts  and  judgments,  and  the  continuance  of  litigation  for 
twenty,  thirty,  and  forty  years  (Ferrer's  Case,  6  Coke's  Reps.,  7).  The  statute  of  limi- 
tations of  Henry  VIII.,  it  is  to  be  observed,  only  limited  real  actions,  not  actions  of 
ejectment,  because  at  that  time  they  were  not  used  for  trial  of  titles  or  freeholds, 
but  now  they  were;  and  hence,  for  the  reasons  just  mentioned,  the  statute  of  James 
I.  was  framed,  which  limited  rights  of  entry  and  actions  in  ejectment.  The  action 
being  in  its  nature  possessory  and  grounded  on  a  right  of  entry,  it  was  necessarily  in 
the  first  instance  against  the  tenant  in  possession ;  but  then  at  common  law,  upon 
principles  deduced  from  the  analogies  afforded  by  real  actions,  the  landlord  or  rever- 
sioner could  apply  to  come  in  and  defend,  as  otherwise  he  might  be  deprived  of  his 
land  by  collusion  of  the  tenant  with  the  claimant  (Fenwick's  Case,  1  Salk.,  257).  There 
was,  indeed,  so  far  an  analogy  between  real  actions  and  ejectment,  that  as  to  the  pos- 
session of  the  land,  ejectment  was  a  real  action,  so  that  in  a  judgment  in  ejectment 
there  could  be  scire  facias  against  a  party  in  possession  ( Withers  v.  Harris,  1  Salk.,  258). 
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before  related  in  the  time  of  Edward  IV.,  which  was  succeeded 
by  the  adjudication  in  the  time  of  Henry  VII.  So  common  had 
they  now  become,  that  excepting  assizes,  precipe  quod  reddat, 
and  formedons  now  and  then,  real  actions  are  hardly  to  be  met 
with. 

As  ejectments  were  brought  to  their  height  in  this  reign,  so  were 
actions  upon  the  case,  which  were  now  the  most  usual  remedies  in 
most  matters,  whether  of  tort  or  contract.  However,  debt  used 
sometimes  to  be  brought,  and  there  are  records 1  which  contain  the 
wager  of  law  (a).  < 

The  learning  of  estates,  which  «had  revived  under  Henry  VIII., 
The  learning  of  attended  with  the  circumstance  of  uses,  continued  to 
estates.  take  up  much  of  the  attention  of  courts.  Other  statutes 
of  that  reign,  besides  that  of  uses,  had  given  occasion  to  debate  on 
points  of  this  sort,  particularly  the  statute  of  wills,  which,  by  en- 
larging the  powers  of  alienation,  set  much  landed  property  at  large, 
to  become  the  subject  of  future  litigation.  To  this  may  be  added 
the  dissolution  of  the  religious  houses,  which  had  a  prodigious 
effect  in  multiplying  the  causes  of  judicial  determination.  So  fre- 
quently do  matters  of  real  property  recur ;  so  thoroughly  were  they 
argued,  and  so  solemnly  determined  upon,  that  it  would  be  difficult 
to  say  what  points  had  not  been  more  or  less  sifted.  Kecoveries, 
fines,  estates,  with  their  properties  and  incidents,  were  discussed  in 
all  shapes,  and  under  all  circumstances. 

There  had  not  yet  been  a  period  of  our  law  when  questions  were 
so  learnedly  considered.  Whatever  we  have  before  said  of  the  time 
of  Henry  VIII.  may  be  repeated  of  this  in  higher  terms.  Besides 
general  argument,  upon  principle  and  solid  reasoning,  they  called 
in  to  their  aid  the  decisions  of  cases  in  former  times :  these  were 
now  quoted  more  profusely  than  ever,  since  they  had  lately  come 

And  it  was  the  practice  of  the  courts  to  let  the  landlord  in  to  defend  the  action  in 
order  to  try  the  title  (FowUr  v.  Fawdaim,  1  Co.  Bla.)  In  a  certain  sense  the  action 
was  considered  a  real  action,  as  it  was  for  recovery  of  real  property.  For  although 
the  term  recovered  was  personal,  qnatenus  it  is  a  chattel,  it  is  real ;  guatenus  it  con- 
cerned land.  The  reason  of  the  scire  facias  in  ejeetment  was  that  the  land  was  bound 
by  the  recovery,  and  that  makes  a  title  to  the  recoverer.  If  there  is  tenant  for  years 
with  reversion  in  fee,  tenant  for  years  is  ousted,  and  he  in  reversion  disseised  at  common 
law,  the  remedy  for  the  tenant  for  years  was  ejectment,  and  assize  for  the  reversioner. 
Then,  if  the  lessee  for  years  obtained  judgment  against  the  disseisor  for  the  term,  that 
made  him  a  title  (Proctor  v.  Johnston,  1  Lord  Raymond's  Reps.,  670).  In  all  real 
actions  at  common  law,  whenever  tenant  of  the  freehold  made  default,  the  reversioner 
or  remainder-man  had  a  right  to  come  in  and  defend  the  possession,  because  if  judg- 
ment were  had  against  the  tenant  in  possession,  it  turned  the  estate  of  those  behind 
to  a. right.  This  was  expressly  also  allowed  by  an  ancient  statute  (the  statute  of 
Westminster  2,  c.  iii.)  as  to  real  actions,  and  was  as  to  the  action  of  ejectment  ex- 
pressly confirmed  by  a  modern  statute,  the  11  George  II.,  c.  xix.  (Lord  Mansfield,  C.J., 
Fairclavm,  and  Fowler  v.  Gower,  1  W.  Black.,  359). 

(o)  The  action  of  detinue,  though  in  form  like  debt,  was  really  for  a  wrong,  i.e., 
for  the  wrongful  detention  of  goods,  the  bailment  being  mere  form,  and  the  substance 
and  ground  of  action  being  the  detention  (Bateman  v.  Allman,  Cro.  Eliz.,  866).  As 
it  was  subject,  like  debt,  to  usage  of  law,  the  action  of  trover  was  substituted  for  it, 
which  was  an  action  on  the  case,  just  as  assumpsit  was  substituted  for  debt. 

1  Coke's  Entries. 
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into  the  hands  of  everybody  by  printing  the  Year-books.  Cases 
were  almost  a  new  kind  of  learning  in  the  law,  and  they  were 
applied  and  reasoned  upon  with  great  dexterity.  This  led  to 
greater  length  of  argument,  as  well  as  furnished  more  authentic 
materials,  upon  which  to  found  it ;  nobody  spoke  but  from  autho- 
rity, and  it  was  expected  that  everything  should  have  its  precedent1; 
both  sides  had  theirs,  and  the  negative  as  well  as  the  affirmative  of 
almost  every  question  was  rested  on  authorities.  This  made  it 
necessary  to  weigh  with  much  judgment  the  cases  quoted,  to  make 
sure  of  the  facts  upon  which  they  arose,  and  the  ground  of  law 
upon  which  they  were  determined.  They  were  compared  and 
examined;  differences  were  in  this  manner  often  discovered  between 
the  former  determination  and  that  under  debate,  to  which  it  had 
been  endeavoured  to  apply  it.  Upon  these,  distinctions  were 
struck  out ;  cases  seemingly  opposite  were  often  reconciled  by  these 
distinctions,  and  the  true  principles  of  decisions  were  often  extracted 
from  determinations  apparently  contradictory. 

This  was  the  style  of  great  law  arguments  at  this  time,  and  that 
in  which  they  have  run  ever  since.  Our  law  is  the  work  of  ages ; 
and  being  formed  by  the  adjudications  of  courts  as  well  as  by 
statutes,  it  follows,  from  its  very  structure,  that  no  position  ought 
to  carry  with  it  the  weight  of  authority,  unless  it  refer  to  some 
rule  or  principle  well  founded,  or  else  to  some  particular  instance 
sanctioned  by  a  judicial  decision  (a).  This  must  always  have  been 
the  opinion  of  lawyers,  long  before  adjudged  cases  got  commonly 
into  the  hands  of  the  world ;  but  now,  when  a  series  of  decisions 
for  many  years  back,  and  those  taken  down  by  persons  properly 
appointed,  had  been  printed  (the  Year-books),  it  became  only  more 
usual  and  more  fashionable  to  call  in  the  aid  of  some  case  to  sup- 
port every  proposition  of  law. 

The  judges  entered  so  fully  into  matters  argued  before  them, 
that  the  opinion  of  the  court  often  contained  a  history  of  the  point 
of  law  in  question,  with  all  its  incidents :  and,  not  content  with 
determining  the  single  point  before  them  in  issue,  they  would  set 
about  resolving  solemnly  a  string  of  propositions,  some  of  them 
intimately  connected  with,  hut  some  of  them  collateral  to  it :  such, 
however,  which  would  naturally  follow  from  the  main  question, 
either  as  conclusions  or  corollaries.1 

Notwithstanding  the  number  of  questions  upon  real  property 
which  were  argued  in  the  courts  of  common  law,  many  were  pre- 
vented from  appearing  there  by  the  course  of  conveyancing  now  in 
use.     Many  estates  were  thrown  into  trust,  and  under  that  denomi- 

(a)  It  is  impossible  even  to  understand  statutes  without  reference  to  legal  prin- 
ciples. Thus  Lord  Coke  again  and  again  observes,  "how  necessary  it  is  for  the 
understanding  of  an  act  to  know  what  the  common  law  was,  and  the  reason  of  it "  (2 
Inst.,  300).  For  "  to  know  (says  he)  what  the  common  law  was  before  the  making 
of  any  statute  (whereby  it  may  be  known  whether  the  act  was  introductory  of  a  new 
law  or  affirmatory  of  the  old),  is  the  very  lock  and  key  to  set  open  the  windows  of 
the  statute  "  (lUd.,  308). 

1 1,  2,  3,  4,  5  Reps,  passim. 
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nation  became  subjects  of  inquiry  in  the  court  of  chancery.  There 
a  new  sort  of  learning  arose  upon  these  matters  of  confidence  ;  the 
practice  of  the  law  was  thereby  enlarged,  the  scope  of  study 
extended,  the  objects  of  litigation  multiplied,  and  a  new  turn 
given  to  the  old  law,  upon  which  these  accessions  were  engrafted. 
If  estates  took  a  new  appearance  when  clothed  with  uses,  they  were 
quije  disfigured  by  the  fashion  superinduced  on  them  by  trusts. 
To  preserve  the  ancient  established  rules  of  law  inviolate,  and  give 
efficacy  to  these  new  doctrines,  was  a  difficulty  which  lawyers  were 
now  constrained  to  reconcile ;  and  this  constituted  a  new  modifica- 
tion, if  not  an  entire  Jiew  species,  of  equitable  law. 

As  the  increase  of  commerce  brought  personal  property  into 
higher  consideration,  the  learning  concerning  it  increased  in  mag- 
nitude. The  reports  of  this  reign  contain  more  questions  upon 
persona]  rights  and  contracts,  in  one  shape  or  other,  than  perhaps 
those  of  all  the  preceding  reigns  put  together.  The  law  of  private 
rights  in  general  became  more  settled  and  better  understood. 

The  conveyances  to  uses  were  those  in  common  practice,  with 
very  little  alteration,  except  that  they  were  more 
''  3S' encumbered  with  substitutions  of  estates,  and  with 
provisos,  covenants,  and  conditions,  all  couched  in  a  minuteness 
and  prolixity  of  language  which  had  been  gradually  increasing 
ever  since  the  beginning  of  Henry  VIII.'s  reign,  both  in  deeds  and 
in  acts  of  parliament.  These  conveyances  were  mostly  covenants 
to  stand  seised,  and  other  covenants.  The  conveyance  by  lease  and 
release,  invented,  as  we  have  seen,  in  the  reign  of  Henry  VIII., 
does  not  seem  as  yet  to  have  been  very  common,  for  there  is  no 
precedent  of  one  in  any  of  the  books  of  precedents  of  this  period.1 
Feoffments  were  rarely  made  use  of  but  when  possession  was  to  be 
gained,  or  where  the  estate  was  small  and  the  objects  of  convey- 
ance few,  and  the  parties  could  not  easily  hear  the  expense  of  the 
other  voluminous  instruments. 

The  nature  and  properties  of  uses  underwent,  in  this  reign,  a 
more  complete  investigation  than  they  had  received 
'  before.  Their  origin  and  progress,  with  the  operation 
of  the  statute  upon  them,  were  canvassed  in  every  point  of  view ; 
and  this  whole  branch  of  learning  was  settled  upon  such  principles 
as  have  governed  it  ever  since.  The  law  of  uses  and  trust,  when 
thus  reduced  into  a  system,  became  more  refined  and  subtle,  though 
less  vague  and  indeterminate,  than  it  had  been  in  former  periods. 

Among  other  points  which  had  been  agitated  in  the  last  reign, 
that  concerning  the  interest  and  power  of  the  feoffees  was  again 
brought  forward,  and  was  debated  with  various  success.  In  the 
10th  of  the  queen,  this  question  arose  in  a  peculiar  way,  in  the  case 
of  Belamere  and  Barnard.  The  case  was,  that  Eobert  and  his  wife 
being  tenant  in  special  tail,  with  remainder  to  Eobert  in  general 
tail,  remainder  to  Simon  in  fee.     Here  Robert  enfeoffed  D,,  who, 

1  Boke  of  Beo.  and  'West's  Symbol. 
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before  the  stat.  27  Henry  VIII.,  enfeoffed  B.,  who  enfeoffed  Simon, 
the  remainder-man  in  fee,  and  he  enfeoffed  the  defendant  Barnard, 
on  whom  (after  the  death  of  Kobert,  the  first  feoffor,  and  of  the 
feoffees)  the  heir  of  the  surviving  feoffee  entered  for  reviving  the 
use  to  the  plaintiff,  who  was  the  wife  of  Eobert.  The  doubt  in 
this  case  arose  entirely  upon  the  feoffment  of  Simon;  the  remain- 
der-man ;  for  it  was  agreed  on  all  sides  that  the  feoffments  by 
Kobert  to  D.,  and  by  D.  to  B.,  were  all  defeasible  after  the  death 
of  Kobert  by  the  feoffees,  who  might  enter  to  the  use  of  the  wife 
of  Robert.  But  it  was  said  that,  when  Simon  made  a  feoffment, 
he  gave  quite  another  thing  than  he  received  by  the  feoffment  made 
to  him,  for  he  gave  his  use  of  the  fee-simple,  which  he  had  upon  a 
good  and  indefeasible  estate.  And,  therefore,  it  was  argued  for  the 
defendant  Barnard,  that  Simon  had  given  a  good  and  indefeasible 
estate  under  the  stat.  1  Richard  III.,  which  confirms  all  estates 
made  by  cestui  que  use  against  the  feoffor  and  his  heirs,  and  all 
others  claiming  only  to  the  use  of  the  said  feoffor  at  the  time  of 
the  gift  made,  and  as  the  feoffees  claimed  to  the  use  of  Simon,  as 
well  as  to  the  use  of  the  estate-tail ;  and,  therefore,  sard  they,  the 
feoffees  are  barred  from  claiming  their  fee-simple,  because  it  was 
legally  given  to  Barnard.  Not,  therefore,  being  able  to  have  their 
ancient  fee-simple,  they  must  have  a  new  one,  or  none  at  all ;  and 
as  to  that,  they  said  he  had  no  legal  claim  to  any  but  the  old  ; 
and  if  he  had  another  there  could  not  be  two  fee-simples  of  the 
same  land,  which  would  not  be  allowed  by  law,  and  he  could  not  have 
less  than  a  fee.  And  in  this  manner  they  concluded  that  the  feoffees 
had  no  right  of  entry  under  the  particular  circumstances  of  this  case. 

To  this  it  was  answered  that  the  cestui  que  use  within  the  stat. 
1  Richard  III.  is  cestui  que  use  in  possession,  and  not  in  reversion 
or  remainder ;  and  the  feoffees,  as  they  claimed  not  only  to  his  use, 
but  to  the  use  of  cestui  que  use  in  tail,  are  not  barred  ;  and  as  the, 
present  feoffment  was  not  within  the  letter,  so  neither  was  it  within 
the  intent  of  the  act,  which  would  never  give  such  power  to  him 
in  reversion  or  remainder  who  had  no-  right  to  the  profits  ;  and 
they  said  such  a  power  would  lead  to  all  sorts  of  confusion.  They 
said,  when  Robert  made  the  feoffment,  he  had  full  power  to  do  it 
by  the  stat.  1  Richard  III. ,-  and  the  fee-simple  passed  most  com- 
pletely till  regress  made  by  the  feoffees,  which  they  might  do  after 
his  death,  if  there  was  no  obstacle  but  his  feoffment;  for  that 
being  good  only  against  those  claiming  to  the  use  of  the  feoffor  and 
his  heirs,  and  the  feoffees,  after  his  death,  claiming  not  to  the  use 
of  his  heirs,  but  to  the  use  of  the  wife,  the  present  plaintiff,  they 
were  not  restrained  from  entering  by  the  statute.  But,  in  the 
meantime,  the  fee  being  taken  out  of  the  feoffees  by  the  feoffment, 
the  use  in  fee  was  taken  out  of  Simon,  and  discontinued  until  the 
feoffees  had  made  their  regress. 

This  being  the  great  difference  between  a  feoffment  made  by  the 
feoffees  and  by  cestui  que  use,  in  the  first  instance,  if  the  near 
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feoffees  have  notice  of  the  first  uses  (whether  the  feoffment  was 
upon  consideration  or  not),  or  if  they  had  not  notice,  and  the 
feoffment  was  without  consideration,  in  such  cases  the  new  feoffees 
would  be  seised  to  the  first  uses.  But,  in  the  second  instance,  if 
the  cestui  que  use  may  lawfully  make  a  feoffment  (which  is  the 
present  case),  all  the  ancient  uses  are  discontinued,  though  the 
feoffee  had  notice,  and  there  was  no  consideration.  For  all  the 
first  estate,  out  of  which  the  uses  were  to  arise,  was  thereby  taken 
out  of  the  feoffees,  and  a  new  estate  made  by  the  authority  of  the 
statute,  which  estate  was  always  to  be  to  the  uses  newly  expressed, 
and  to  no  other.  Thus,  then,  the  use  to  Simon  was  discontinued, 
so  that,  having  only  a  right  to  a  use  in  remainder,  and  not  an 
actual  use  in  fact,  he  could  alien  none.  In  respect  of  that  use, 
therefore,  he  could  do  nothing  effectual,  nor  could  anything  he  did 
be  executed  by  the  statute  of  uses,1  that  statute  conveying  no 
possession  to  a  right  of  use,  but  only  to  a  use  in  esse.  The  feoff- 
ment of  Simon,  they  said,  was  not  within  stat.  1  Eichard  III.,  not 
only  because  his  was  a  use  in  remainder,  but  because  it  was  only  a 
right  to  a  use ;  if,  therefore,  it  was  not  warranted  by  that  statute, 
it  was  a  feoffment  at  common  law,  and  no  such  feoffment  at  com- 
mon law  could  take  away  the  entry  of  the  feoffees.2 

This  point  was  argued  at  least  ten  times ,  and,  at  length,  all  the 
justices  agreed  that  the  entry  of  the  heir  of  the  feoffee  was  lawful, 
and  the  use  being  revived  in  the  wife,  it  was  immediately  executed 
in  her  by  the  stat.  27  Henry  VIII.  They  all  saw  how  dangerous 
it  would  be  to  allow  cestui  qui  use  in  remainder,  by  release  or  other 
act,  to  hinder  the  feoffees  from  entering  to  revive  the  particular 
uses,  and  that  no  such  mischief  could  be  intended  by  the  statute  of 
Richard  III.  Another  point  was  started,  and  took  up  some  debate ; 
this  was,  as  the  uses  were  revived  only  to  the  wife  in  tail,  remainder 
in  tail  to  the  heirs  of  the  body  of  the  husband,  in  what  person  the 
use  in  fee-simple  should  be  revived:  some  argued  it  was  ex- 
tinguished, and  so  resulted  to  the  feoffee;  others  said  it  was 
revived  to  Simon,  others  maintained  that  it  should  be  in  Barnard ; 
and  reasons  were  given  for  the  disposal  of  it  in  each  of  these  three 
ways.  But  this  making  no  part  of  'the  cause  before  the  court,  the 
chief -justice  Catline  waived  giving  any  opinion  on  a  matter  that 
appeared  to  carry  some  difficulty  in  it.3 

In  the  case  of  Dame  Baskerville,  this  point  of  the  entry  of  the 
feoffees  was  again  agitated.  A  person  cestui  que  use  in  tail, 
remainder  over  in  tail,  remainder  to  himself  in  fee,  made  a  feoff- 
ment in  fee  to  his  own  use  for  life,  and  then  to  his  eldest  son  and 
his  wife  for  life,  remainder  to  them  in  special  tail,  remainder  to 
the  right  heirs  of  the  feoffor  ;  after  this  came  the  stat.  27  Henry 
VIII. ;  the  father  then  died,  the  son  and  his  wife  entered,  and  are 
seised  of  the  estate  tail  executed  by  the  statute.  In  this  state  of 
things  it  was  made  a  question,  whether  the  feoffees  might  enter, 

i27 Hen.  VIII.  » 10  Eliz. ;  Plowd.,  351.  'Ibid.,  352. 


CHAP.  XXXV.]  OF,  THE  LAW  OF  USES.  767 

and  divest  the  possession  out  of  him  and  his  wife,  and  revive  the 
use  according  to  the  ancient  entail.  And  it  was  the  opinion  of 
Dyer  and  Manwood  that  the  entry  of  the  feoffees  was  unlawful,  for 
two  reasons  :  one,  because  the  fee-simple  of  the  use  was  legally 
passed  away,  and  the  right  of  the  feoffees  bound  by  stat.  1  Kichard 
III.,  so  that  they  could  not,  by  their  entry,  recover  their  ancient 
fee-simple ;  secondly,  because  the  son  and  heir  could  not  have  any 
other  estate,  contrary  to  his  own  act,  and  contrary  to  stat.  27 
Henry  VIII.,  so  that  he  could  not  be  remitted  to  his  ancient  use : 
this  opinion  was  reported  in  chancery,  and  Oatline  and  Saunders 
joined  in  it.1 

The  above  opinion  seems  not  to  correspond  with  what  was  agreed 

on  all  sides  in  Delamere  and  Barnard,  about  the  feoffment  by  a 

particular  tenant.     In  the  following,  which  is  commonly  known  by 

the  name  of  Lord  Paulett's  case,  this  matter  was  spoken  to  more 

explicitly  than  in  the  last,  or  any  former  occasion.     A  feoffment 

was  made  to  the  use  of  the  wife  of  the  feoffor  for  her  life,  if  the 

feoffor  survived  her  ;  then  to  the  use  of  the  feoffor,  and  of  such 

person  as  he  should  happen  to  marry  for  their  lives,  for  a  jointure, 

with  remainder  over  in  fee  ;  after  this  the  remainder-man  in  fee, 

together  with  the  feoffees,  and  with  the  privity  and  consent  of  the 

feoffor,  joined  in  a  feoffment  to  new  feoffees,  to  other  uses,  and  the 

feoffor  levied  a  fine  to  the  other  uses.     Then  the  wife  died,  and  he 

took  another,  and  died  ;  after  which  the  second  wife,  by  command 

and  assent  of  the  first  feoffees,  and  after  five  years  since  the  fine, 

entered  to  revive  the  use,  declared  in  the  first  feoffment  to  the 

second  wife.    It  was  much  debated  whether  this  entry  was  lawful. 

Monson  and  Harper  thought  that  the  entry  was  lawful ;  and  they 

even  thought  that  the  second  wife  need  not  have  the  consent  of 

the  first  feoffees  ;  because  they  were  barred  of  all  right  and  interest 

in  the  land  by  stat.  27  Henry  VIII.,  which  vested  all  the  estate 

and  title  of  the  feoffees  in  those  who  had  the  use,  in  the  same 

manner,  quality,  form,  and  condition  as  they  had  the  use.     They 

thought  the  possibility  of  a  future  use  to  the  second  was  reserved 

and  preserved  in  the  custody  of  the  law  ;  and  if  anything  was  left 

in  the  feoffees,  it  was  only  a  power  and  authority  to  make  an 

entry,  which   was   no   interest  in  right  in   the  land ;  from  all 

which  they  concluded  that  nothing  passed  by  their  feoffment  to 

.the  new  feoffees.     Monson  and  Harper  so  far  differed,  that  the 

former  thought  that  if  the  feoffees  had  a  title  to  enter  to  revive  the 

use,  then  the  feoffment  would  be  an  impediment  to  the  entry,  and 

that  such  feoffment  was  a  disseisin  to  the  particular  tenant.     The 

latter  did  not  agree  to  that.     But  Manwood  and  Dyer  assented  to 

the  opinion  of  Monson,  relying  upon  a  case  in  the  time  of  the  late 

queen,  where  the  remainder-man  in  fee  enfeoffed  a  stranger  in  the 

absence  of  the  tenant  for  life ;  and  though  the  tenant  for  life 

occupied  during  his  life,  this  was  held  a  sufficient  feoffment  'of  the 

1 15  and  16  Eliz.    Dyer,  329, 17. 
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fee ;  and  to  this  the  chief  justice  Wray  and  chief  baron  Saunders 
agreed. 

It  was  the  opinion  of  Manwood  and  Dyer  that  though  the  future 
use  was  in  obeyance,  and  in  nubibus,  and  in  no  certain  or  known 
person,  yet  when  the  contingency  happened,  and  the  use  also,  it 
was  necessary  for  the  feoffees  to  enter  in  order  to  raise  this  dead 
use,  for  they  were  the  persons  put  in  trust  by  the  feoffor  who 
created  use ;  and  the  feoffment  and  estate  that  the  feoffees  accepted 
was  the  root  and  foundation  of  the  said  uses,  which  sprung  from 
it  as  the  branches  or  fruit  from  the  trunk  of  a  tree.  They  said,  if 
the  feoffment  to  the  first  uses  had  been  before  the  stat.  27  Henry 
VIII.,  then  the  feoffees  after  the  statute  need  not  have  entered  to 
awaken  the  dormant  use,  as  in  case  of  feoffment  of  cestui  qui  use ; 
but  the  second  wife  might  have  entered  of  her  own  authority :  but 
in  the  present  there  is  a  difference  ;  for  here,  they  said,  there  was 
a  disturbance  and  alteration  of  the  uses,  and  this  was  with  the 
assent  of  the  feoffor  and  founder  of  the  uses,  and  of  the  feoffees  in 
trust.  They  said  that  at  common  law  the  feoffees  had  sufficient 
power  to  change  and  destroy  the  use  and  trust  by  alienation  and 
limitation,  against  which  there  was  no  remedy  but  to  obtain  by 
subpoena  in  equity  a  recompense,  and  inflict  a  punishment  for  the 
breach  of  trust. 

When  the  new  feoffment  was  made  to  new  uses,  by  assent  both 
of  the  feoffor  and  feoffee,  they  said  no  injury  was  done  to  the 
second  wife,  who  was  not  in  esse,  nor  a  person  known  or  ascertained. 
They  said,  though  by  the  words  of  the  statute  the  freehold  and 
fee-simple  which  was  in  the  feoffees  were  taken  out  of  them,  and 
vested  in  cestui  que  use,  yet,  said  they,  adhuc  remanet  qucedam 
scintilla  juris  et  tituli,  quasi  medium  quid  inter  utrosque  status, 
scilicet  ilia  possibilitas  Juturi  usus  emergentis,  et  sic  interesse  et 
titululis,  et  non  tantum  nuda  auctoritas  seu  potestas  remanet. 

The  other  part  of  this  case  turned  upon  the  estate  given  in  join- 
ture to  the  second  wife ;  and  Dyer  thought  that  she  could  not  take 
any  estate  at  all,  for  she  was  not  capable,  nor  in  esse  at  the  time 
when  the  remainder  felt  to  the  baron ;  and  if  she  could  not  take 
then,  no  more  should  she  afterwards ;  the  same  as  if  it  was  the 
remainder  of  an.  estate  in  possession.  However,  all  the  other 
justices  thought  an  estate  in  use  differed  in  this  particular  from  an 
estate  in  possession.1 

This  last  point  of  the  contingent  estate,  as  well  as  that  of  the 
entry  of  the  feoffees,  was  thoroughly  discussed ;  and,  after  full 
examination,  was  solemnly  decided  by  all  the  judges,  about  fifteen 
years  after,  in  the  case  of  Dillon  and  Freine,  or  Qhudleigh's case, 
as  it  is  sometimes  called.  The  last  point  in  Lord  Paulett's  case 
upon  the  keeping  alive  and  perpetuating,  as  it  were,  the  contingent 
estates,  was  one  of  the  most  interesting  topics  that  arose  upon  the 
condition  of  feoffees  to  a  use.    In  many  of  the  cases  that  have 

1 16  JEOSi.    Dyer,  339,  48. 
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already  been  mentioned,  there  was  some  reference  to  this-  idea ;  but 
in  the  cause  which  we  are  now  going  to  consider,  this  became  the 
principal  question,  and,  on  that  account,  it  has  been  called  the  Case 
of  Perpetuities.  As  the  nature  of  uses  was  fully  investigated  in 
the  arguments  on  this  occasion,  and  the  principles  then  ascertained 
have  been  adhered  to  ever  since,  it  is  necessary  that  this  case 
should  be  considered  with  great  attention.  The  facts  upon  which 
it  arose  were  these :  Sir  Kichard  Chudleigh  had  issue  several  sons, 
and  enfeoffed  certain  persons  to  the  use  of  themselves  and  their 
heirs  during  the  life  of  his  eldest  son  Christopher,  and  after  his 
death  to  the  use  of  the  eldest  son  of  Christopher  in  tail,  and  so  on 
to  the  tenth  son,  with  remainder  to  his  second,  third,  and  fourth 
sons  in  tail ;  remainder  to  his  own  right  heir.  Sir  Kichard  died, 
and  before  issue  born,  Christopher  was  enfeoffed  by  the  feoffees, 
and  after  that  had  two  sons.  It  now  became  a  question  whether 
the  use  which  before  was  in  contingency  should  vest  in  the  sons  of 
Christopher,  and  be  executed  by  the  stat.  27  Henry  VIII.  ;  or,  in 
other  words,  whether  such  contingent  uses,  before  their  existence, 
were  destroyed  and  subverted  by  the  feoffment  of  the  feoffees,  so  as 
never  to  rise  out  of  the  estate  of  the  feoffees  after  the  birth  of  the 
issue.  This  question  was  argued  many  times  in  the  court  of 
king's  bench  ;  and  because  it  was  a  point  of  great  importance,  it 
was  thought  proper  to  refer  it  to  all  the  judges  in  the  exchequer 
chamber,  where  it  was  again  argued  in  two  different  terms :  at 
one  of  which  the  famous  Coke,  then  solicitor-general,  and  at  another 
the  more  famous  Francis  Bacon,  spoke  against  the  contingent  use. 
With  these  all  the  judges,  except  two,  agreed,  and  determined  that 
there  resided  in  the  feoffees  no  right  of  entry  to  revest  the  uses. 
The  substance  of  the  reasons  given  by  the  judges  was  as  follows : — 
Walmesley,  justice,  Sir  William  Periam,  chief-baron,  were  the 
two  dissenting  judges.  They  said  that,  before  the  stat.  Richard 
III.,  the  feoffees  had  not  only  the  whole  estate,  but  the  whole 
power  to  give  and  dispose  of  the  land.  After  that  act,  cestui  que 
use  had  power  to  dispose  of  the  land  itself ;  notwithstanding  which 
the  estate  remained,  as  before,  in  the  feoffees,  till  cestui  que  use  had 
made  a  disposition ;  so  that  the  cestui  que  use  was  not  sufficiently 
protected  by  this  regulation,  for  they  might  prevent  his  availing 
himself  of  the  act  by  making  covinous  conveyances  ;  and  often  the 
one  disposing  under  the  statute,  and  the  other  at  common  law,  they 
confederated  together  to  deceive  purchasers.  They  said  that  stat. 
27  Henry  VIII.  was  not  made  to  eradicate  uses,  but,  they  said,  it 
had  advanced  them,  and  established  safety  and  security  for  cestui 
que  use  against  his  feoffees.  Before  the  statute  the  feoffees  were 
owners  of  the  land,  and  since  that,  the  cestui  que  use ;  before,  the 
possession  governed  and  ruled  the  use  ;  since,  the  use  governs  and 
rules  the  possession  ;  for  by  the  act  the  possession  is  made  a  sub- 
ject to,  and  follower  of,  the  use.  They  said  that  nothing  in  the 
preamble  of  the  act  condemned  uses  ;  but  the  act  is  expressed  to 
vol.  in.  •  3  c 
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be  designed  for  extirpating  and  extinguishing  all  such  subtle  prac- 
tised feoffments,  fines,  recoveries,  abuses,  &c. ;  and  these  were  not 
to  be  extirpated  by  destroying  uses,  but  by  divesting  the  whole 
estate  out  of  the  feoffees,  and  vesting  it  in  cestui  que  use.  So  that 
it  would,  they  said,  be  against  both  the  meaning  and  letter  of  the 
law  to  say  that  any  estate,  or  right,  or  scintilla  juris  remained  in 
the  feoffees  after  the  statute  ;  particularly,  when  it  appears  from 
the  preamble  that  the  statute  was  for  eradicating  all  estate  out  of 
the  feoffees,  and  the  letter  of  the  body  of  the  aGt  is,  that  the  estate 
which  was  in  the  feoffees  should  be  in  cestui  que  use,  which  was  a 
judgment  of  the  whole  parliament,  that  the  estate  was  out  of  the 
feoffees.  They  said  that  the  scintilla  juris  mentioned  in  17  Eliza- 
beth was  like  Sir  Thomas  More's  "  Eutopia,"  and  that  no  trust 
or  confidence  was  reposed  in  the  feoffees.  Non  possunt  agere,  aut 
perficere  aliquid  in  prejudice  of  the  feoffees.  Thus  far  as  to  the 
meaning  of  the  statute,  and  they  said,,  that,  according  to  the  letter, 
ivhere  any  person  or-  persons  stand  or  be  seised,  or  at  ast  time 
hereafter  shall  happen  to  be  seised,  <&c.  They  relied  much  upon 
the  words  at  any  time ;  and  they  inferred  from  them  that  the  seisin 
which  the  feoffees  had  at  the  beginning  by  the  feoffment  would  be 
sufficient  within  this  act  to  serve  all  the  uses,  as  well  future,  when 
they  came  in  esse,  as  present,,  for  there  needed  not  many  seisins, 
nor  a  continued  seisin-,  but  a  seisin  at  any  time ;  and  it  would  be 
hard,  when  the  statute  required  a  seisin  at  one  time  only,  to  require 
many  seisins,  and  at  several  times. 

Again,  if  the  statute  was  to  be  construed  as  destroying  these 
future  uses,  they  said  the  established  form  of  pleading,  ever  since 
the  statute,  should  be  altered,  for  now  the  pleading  a  feoffment  in 
fee  to  future  uses  was  virtute  cujus  vigore  actus  part,  dec.  ;  cestui 
que  use  was  seised,  &c.  ;  from  which  it  appears,  that,  heretofore, 
one  seisin  was  held  sufficient.  They  said,  as  a  fountain  gives  to 
every  one  who  comes  in  his  turn  his  just  measure  of  water,  so  the 
first  seisin  and  estate  in  fee  was  sufficient  to  yield  to  all  to  whom 
any  use  present  or  future  was  limited  a  competent  measure  of  estate. 
That  in  the  case  at  bar  the  disturbance  was  not  to  the  first  seisin 
given  by  the  feoffment,  out  of  which  all  the  uses  flowed  as  out 
of  a  fountain-,  but  the  disturbance  was  to  the  other  seisins,  namely, 
those  executed  by  the  statute.  The  first  seisin-,  they  said,  could  by 
no  means  be  tolled  or  divested ;  for  it  had  no  essence  till  the  future 
use  had  essence,  which,  by  force  of  the  statute,  should  draw  a  suf- 
ficient estate  to  it ;  but  when  the  future  use  was  come  in  esse,  then, 
by  reference  and  relation  to  the  first  seisin,  there  was  a  seisin  and  a 
use  within  the  statute.  The  chief-baron  conceived  that  such  future 
uses,  before  their  birth,  were  not  preserved  in  the  bowels  and  belly 
of  the  land,,  but  that  they  were  in  nubibus,  and  in  the  preservation 
of  the  law  ;  for  he  agreed  entirely  with  Walmesley,  that  by  force 
of  the  act  the  whole  estate  was  out  of  the  feoffees,  and  then  it  must 
either  be  income  person,  or  in  abeyance  and  consideration  of  the 
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law ;  and  as  it  would  be  absurd  to  say  that  the  feoffees  should 
have  a  less  estate  than  they  took  by  the  first  livery,  and  the  future 
use  could  not  be  executed  till  the  person  who  should  take  it  came 
in  esse,  and  nothing  remained  in  the  feoffees,  it  must,  of  necessity, 
in  the  mean  time,  be  in  the  preservation  of  the  law,  the  same  as  a 
remainder  limited  to  the  eldest  son  of  A.  was  in  preservation  of  the 
law  till  the  son  was  born. 

They  pointed  out  this  difference  between  feoffees  before  the 
statute  and  feoffees  since  ;  for  if  feoffees  were  disseised  before  the 
statute,  no  use  could  be  executed  after  the  statute  without  a  re-entry 
of  the  feoffees,  because  they  were  not  seised  at  the  time  of  the  act, 
nor  would,  without  such  entry,  be  seised  at  any  time  after,,  as  the 
act  required.  Again,  they  remarked  that  the  statute  did  not  save 
to  the  use  of  any  person  in  esse,  but  to  the  use  of  another,  which 
should  be  intended  when  his  time  was  come.  They  desired  it 
might  be  considered  how  hard  it  would  be  to  construe  all  the  future 
uses  in  this  case  to  be  destroyed,  when  they  had  been  limited  on 
good  and  sufficient  cause  ;  and  the  sens,  then  in  esse,  were  not 
parties  to  any  wrong  or  covin.1  He  thought  the  mischief  of  an 
opinion  that  would  destroy  these  uses  would  be  so.  great  as  to  need 
an  act  of  parliament  to-  secure  them.  These  were  the  reasons 
which  were  delivered  by  the  two  judges  in  favour  of  the  contingent 
uses,  and  which  they  supported  by  the  authority  of  cases,. some  of 
which  have  been  before  mentioned  in  the  course  of  this  history.2 

On  the  other  side  it  was  agreed,  by  all  the  other  judges,  that  the 
feoffment  made  by  the  feoffees  who  had  an  estate  for  life  by  the 
limitation  of  the  use,  divested  all  the  estates  and.  the  future  uses 
also.  They  did  not  think  it  material  that  Christopher  had  notice 
of  the  first  use,  because  all  the  ancient  estates  were  divested  by  the 
feoffment,  and  the  new  estate  could  not  be  subject  to  the  ancient 
use,  as  they  could  arise  only  out  of  the  ancient  estate  that  was  now 
divested.  Gaudy,  justice,  conceived  that  the  uses  limited  to  the 
eldest  son  of  Christopher  were  in  abeyance,  and  that  the  estates  of 
the  land  sufficient  to  serve  these  future  uses  were  in  abeyance  also. 
But  he  agreed  it  was  not  by  the  letter  of  the  stat.  27  Henry  VIII., 
though  he  thought  it  should  be  by  the  equity  of  it ;  for  the  letter 
of  the  act  required  it  to  be  to  the  use  of  some  person,  and  here  was 
none  :  yet  he  said  the  uses  in  abeyance,  by  the  equity  of  the  statute, 
did  draw  sufficient  estate  to  serve  them,  in  abeyance  also,  for  the 
saving  of  future  uses  from  destruction.  He  agreed  that  all  the 
uses,  as  well  present  as  future,  were  executed  immediately ;,  and 
that  the  statute  was  not  designed  for  destroying  uses  in  any  other 
manner  than  by  executing  and  transferring  the  possession  of  the 

1  The  learned  Justice  Walmesley  concluded  by  liking  uses  to  Nebuchadnezzar's  tree, 
in  which  the  fowls  of  the  air  build  their  nests,  and  the  nobles  of  this  realm  erect  and 
establish  their  houses  ;  and  under  this-  tree  lie  infinita  pecora  campi,  and  great  part  of 
the  copyholders  and  fanners  of  the  land  for  shelter  and  safety  ;  and  he  said,  if  this  tree 
should  be  felled,  it  would  make  a  great  print  and  impression  in  the  fend. 

2  1  Rep.,  132-134. 
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land  to  them.  He  thought  the  whole  estate  was  out  of  the  feoffees ; 
for  no  right  of  the  feoffees,  which  they  had  to  another's  use,  was 
saved  by  the  statute. 

He  said,  if  a  feoffment  was  made  in  fee  to  the  use  of  one  for  life, 
and  after  to  the  use  of  the  right  heirs  of  T.  8.,  the  fee-simple  should 
be  in  abeyance  ;  yet,  before  the  statute,  if  a  man  had  a  feoffment 
to  the  use  of  one  for  years,  and  after  to  the  use  of  the  right  heirs 
of  T.  8.,  the  limitation  had  been  good,  for  the  feoffees  remain 
tenants  of  the  freehold  :  but  such  limitation  since  the  statute  would 
be  void  ;  because,  as  nothing  remains  in  the  feoffees,  the  freehold 
would  be  in  suspense.  For  the  same  reason  they  thought  the 
remainders  in  future  were  divested  and  destroyed  by  the  feoffment 
of  the  tenants  for  life  ;  and  although  they  were  in  custody  of  the 
law,  yet  they  ought  to  he  subject  to  the  rules  of  law,  for  the  law 
will  preserve  nothing  against  its  own  rules.  It  was  an  established 
rule  that  the  remainder  must  take  the  land  when  the  particular 
estate  determines,  or  else  it  shall  be  void ;  and  here,  as  the  feoff- 
ments of  the  tenants  for  life  determined  their  estate,  and  title  of 
entry  was  given  for  the  forfeiture,  when  those  in  the  future 
remainder  were  not  in  esse  to  take  it,  the  remainders  are  void,  there 
being  no  difference  where  the  particular  estate  determines  by  the 
death  of  the  tenant  for  life  and  by  forfeiture.  If  the  son  of  Chris- 
topher had  been  born  at  the  time  of  the  forfeiture,  he  might  have 
entered.  Thus  they  held  there  was  no  difference  in  this  point 
between  estate  in  possession  and  in  use  ;  and  in  this  the  two  dis- 
senting judges  agreed,  contrary  to  the  opinion  in  which  all  the 
judges,  except  Dyer,  concurred  in  the  above  case  of  Lord  Paulett. 

The  following  reasons  were  delivered  by  Baron  Ewens,  Owen, 
Beaumont,  Fenner,  Clark,  Clench,  the  Lord  Anderson,  and  Pop- 
ham,  chief  justice  : — They  held  that,  at  the  common  law,  as  well 
all  future  or  contingent  uses,  as  uses  in  esse,  would  be  divested  and 
discontinued  by  disseisin,  or  such  feoffment  as  the  present,  till  the 
first  estate  out  of  which  they  arose  was  recontinued.  Now  the 
statute  27  Henry  VIII.  does  not  transfer  a  possession  to  a  use 
generally,  but  to  uses  in  esse,  and  not  to  uses  in  futuro  or  contin- 
gency till  they  come  in  esse,  which  appears  by  the  express  letter  of 
the  act ;  for  as  there  ought  to  be  a  person  in  esse  seised  to  the  use, 
so  there  ought  to  be  a  use  in  esse  to  rise  out  of  the  estate,  and  a 
person  in  esse  to  take  the  use,  before  any  possession  can  be  trans- 
ferred to  the  use  ;  for  if  the  person  who  should  take  the  use  be  not 
in  esse,  or  if  the  person  be  in  esse  and  no  use  in  esse,  but  only  a 
possibility  (as  Lord  Anderson  called  it)  of  a  use,  there  can  be  no 
execution  of  the  possession  to  the  use.  Thus,  if  there  could  be  no 
use  at  common  law,  if  there  was  no  seisin  to  it,  so,  since  the  act  no 
use  can  be  executed  without  a  seisin,  and  of  course  a  person  capable 
of  the  use,  for  the  statute  speaks  expressly  of  persons  seised,  and  to 
the  use  of  any  person.  Again,  they  remarked  that  the  act  speaks 
only  of  persons  having  a  use  in  possession,  reversion,  or  remainder, 
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without  any  word  of  possibility  or  contingency  ;  therefore,  persons 
in  esse  are  only  within  the  act ;  and  no  estate  is  divested  out  of  the 
feoffees,  but  when  it  can  be  executed  in  the  cestui  que  use.  And 
they  said  those  who  argued  on  the  other  side  had  dropped  half  the 
sentence ;  for  they  only  said  the  estate  should  be  out  of  the  feoffees, 
to  which  they  should  have  added  that  it  should  be  in  the  cestui  que 
use  ;  but  that  they  saw,  or  at  least  it  was  plain  from  the  statute, 
could  not  be,  till  the  person  and  the  use  also  came  in  esse.  They 
said,  therefore,  that  it  appears  from  this  clause  that  no  estate  of  the 
feoffees  should  be  transferred  in  abeyance,  and  vested  in  nobody,  or 
be  transferred  to  a  possibility  of  a  use  that  had  no  being. 

They  said,  that  the  feoffees,  since  the  statute,  had  a  possibility 
to  serve  the  future  uses  when  they  came  in  esse,  and  that  in  the 
meantime  all  the  uses  in  esse  should  vest ;  and  when  the  future 
uses  came  in  esse,  then  the  feoffees  (if  their  possession  was  not  dis- 
turbed by  disseisin  or  other  means)  should  have  sufficient  estate 
and  seisin  to  serve  the  future  uses ;  and  they  said  the  seisin  and 
execution  of  the  use  ought  to  concur  at  one  and  the  same  time. 

This  case,  they  said,  was  not  to  be  resembled  to  cases  at  com- 
mon law,  for  an  act  of  parliament  might  make  a  division  of 
estates,  and  therefore  it  is  not  necessary  the  feoffees  should  have 
their  ancient  estates.  This,  they  said,  was  just  and  consonant  to 
reason ;  for  by  this  construction  the  interest  and  power  that  every 
one  had  would  be  preserved  by  the  act ;  for  if  the  possession  was 
disturbed  by  disseisin  or  otherwise,  the  feoffees  would  have  power 
to  re-enter  and  revive  the  uses  according  to  the  trust  reposed  in 
them :  and  if  they  bar  themselves  of  their  entry  by  any  act,  this, 
not  being  remedied  by  the  act,  would  remain  at  common  law. 
But  at  aDy  rate  no  use  could  arise  to  persons  not  in  esse  till  the 
impediment  was  revived,  and  the  estate  of  the  feoffees  was  recon- 
tinued. 

They  said,  if  such  a  construction  of  the  stat.  27  Henry  VIII. 
was  admitted  as  was  made  by  those  who  argued  on  the  other  side, 
so  as  by  the  equity  of  it  to  maintain  and  preserve  future  uses, 
greater  inconveniences  would  be  introduced  than  those  complained 
of  before  the  act.  It  would  in  effect  be  establishing  a  perpetuity 
of  estate,  with  all  those  grievances  which  had  been  so  long  felt 
from  the  statute  de  donis,  if  they  continued  undisturbed ;  but  if 
they  were  broken  in  upon,  all  those  mischiefs  would  happen  which 
were  complained  of  respecting  uses  before  the  act,  such  as  dor- 
mant claims  and  insecure  title.  This  topic  of  perpetuities  they 
thought  sufficient  reason  to  determine  the  question  upon,  if  they 
had  not  had  the  ample  grounds  of  law,  upon  which  they  had 
endeavoured  to  found  their  decision.1 

i  The  opinions  of  the  judges  as  collected  and  blended  by  Lord  Coke  are  not,  perhaps, 
the  most  satisfactory  part  of  his  report.  The  whole  subject  is  treated  with  more 
method  and  perspicuity  in  the  argument  which  precedes  them ;  and  which,  probably, 
was  his  own  argument  in  court  as  counsel  against  the  contingent  use.  (1  Rep.,  Chud- 
leigh's  Case.) 
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This  is  the  substance  of  the  reasons  given  by  some  or  other  of 
the  judges  who  were  of  opinion  against  the  contingent  use.  The 
arguments  on  this  great  question  have  been  given  more  at  length 
than  we  have  usually  allowed  ourselves,  on  account  of  the  great 
importance  of  the  subject ;  and  because  this  case  became  after- 
wards a  leading  decision  not  only  on  uses,  but  on  all  contingent 
limitations. 

In  tracing  the  progress  of  uses,  the  next  subject  that  presents 
itself  is  a  covenant  to  stand  seised  to  a  use  ;  a  conveyance  which 
has  frequently  been  mentioned  already,  and  which,  after  long  doubt 
and  several  discussions,  had  at  last  been  recognised  by  the  courts 
as  a  legal  title  to  a  use.  But  the  validity  of  this  conveyance 
depending  wholly  upon  the  consideration  that  moved  the  granter 
to  make  it,  an  opening  was  still  left  for  argument ;  and  the  suffi- 
ciency of  the  consideration  was  debated  with  almost  as  much 
difference  of  opinion  as  the  covenant  itself  had  been  in  former 
times.  In  the  eighth  year  of  the  queen  a  case  happened,  where, 
after  some  argument  on  both  sides,  certain  principles  were  laid 
down  which  have  governed  ever  since ;  this  was  in  Sharrington  v. 
Strotton.  An  indenture  of  covenant  had  been  made,  expressing 
the  granter 's  wish  that  the  lands  should  continue  and  remain  in 
the  family  name  of  Baynton:  for  the  good  will,  brotherly  love, 
and  favour  which  he  bore  to  his  brother,  he  made  several  limita- 
tions in  favour  of  his  brother  and  his  brother's  wife,  and  then  of 
his  own  male  issue. 

This  covenant  was  brought  in  question,  and  several  objections 
were  stated  to  it.  It  was  maintained  that  no  use  was  conveyed  to 
the  brother  by  this  covenant.  The  granter,  if  he  wanted  to  con- 
vey any  use  to  a  stranger,  should  have  taken  one  of  these  two  ways : 
either  to  part  with  the  possession  by  a  feoffment,  fine,  or  recovery ; 
or  to  keep  the  land  in  his  own  hands,  and  yet  do  some  act  which, 
because  it  imported  in  itself  a  good  and  sufficient  consideration, 
would  cause  the  use  of  it  to  be  to  another,  as  a  bargain  and  sale, 
or  covenant  on  consideration :  as  a  bargain  and  sale  for  money,  or 
a  covenant,  if  the  covenantee  will  marry  the  covenanter's  daugh- 
ter ;  the  one  was  a  benefit,  the  other  a  satisfaction  and  comfort, 
and  so  held  by  the  law  to  be  a  good  consideration,  and  such  was 
always  necessary  to  create  a  use  de  novo,  where  there  was  no  trans- 
mutation of  possession.  But  the  causes  mentioned  in  the  present 
deed  were  not  such.  The  1st  was,  That  the  land  might  descend 
to  and  remain  in  the  heirs-male  of  his  body;  2dly,  That  they 
should  continue  in  the  name  of  Baynton ;  3dly,  The  good  will  and 
brotherly  love  and  favour  he  bore  to  his  brother. 

They  said,  none  of  these  imported  any  recompense  to  the  cove- 
nantor ;  and,  therefore,  it  was  a  sort  of  nudum  pactum :  they  said, 
there  should  be  an  act  done,  or  some  new  cause,  as  to  marry,  or 
the  like ;  but  here  the  issue  male  of  the  covenantor,  his  name,  and 
blood,  and  brotherly  love,  all  those  were  not  the  less  so,  if  there 
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had  been  no  covenant.  They  said,  the  law  required  some  new- 
cause  as  the  occasion  in  consideration  of  these  covenants;  that 
estates  as  they,  at  common  law,  passed  by  so  notorious  an  act  as  a 
feoffment  was,  might  not  be  passed  in  secret  by  these  new-fashioned 
deeds;  and  if  the  makers  of  the  statute  of  enrolments  had  not 
thought  that  some  notoriety  of  consideration  was  necessary  to  give 
legal  validity  to  these  covenants,  they  would  have  required  them  to 
be  enrolled,  the  same  as  a  bargain  and  sale.  They  quoted  and 
relied  upon  the  determination  in  the  reign  of  Henry  VII.1  against 
these  covenants.2 

The  other  side  of  the  question  was  supported  by  the  famous 
Plowden,  whose  argument  is  at  length  in  his  report ;  and  there  he 
maintains  the  above  three  causes  of  the  deed  to  be  sufficient  con- 
siderations to  raise  a  use ;  in  support  of  which  opinion  he  is  not 
content  with  such  topics  as  are  furnished  by  our  own  law,  and  the 
favour  and  preference  which  it  shows,  in  many  instances,  to  such 
relations  and  ties,  but  travels  into  Aristotle  and  the  Old  Testament 
for  the  rules  of  natural  and  divine  law  upon  this  subject.  How- 
ever, as  the  above  were  considerations  that  had  a  new  appearance, 
he  called  in  the  assistance  of  another,  which  was  better  known  in 
our  courts,  and  said,  that  the  covenant  was  founded  upon  a  fourth 
consideration,  which  was  the  marriage  of  his  brother ;  for  it  is  evi- 
dent, though  not  so  expressed,  that  the  deed  was  made  for  secur- 
ing a  jointure  to  his  wife.  They  admitted,  that  in  the  case  in  21 
Henry  VII.  no  use  could  be  raised,  because  it  was  future,  and  also 
uncertain ;  but  this  was  very  different.  So  confidently  did  he  rely 
upon  the  goodness  and  sufficiency  of  the  considerations  here  alleged, 
that  he  said  they  would  raise  a  use  even  without  a  deed. 

But  they  went  further,  and  said,  that  admitting  the  considera- 
tions to  be  insufficient,  or  admitting  that  no  consideration  had  been 
expressed,  yet  the  covenant  of  itself  would  be  sufficient  to  raise  the 
use.  For  the  party  could  have  no  advantage  from  the  deed,  if  it 
would  not  raise  a  use.  He  could  not  have  an  action  of  covenant, 
because  there  was  nothing  executory;  for  the  covenantor  had  cove- 
nanted that  he,  and  all  persons  seised  of  the  land,  shall  be  seised  to 
the  uses  limited ;  and  if  they  did  not  stand  seised,  there  was  no 
default  in  the  covenantor.  For  an  action  of  covenant  must  be  for 
a  thing  done  or  to  be  done,  as  in  the  case  in  21  Henry  VII.,  where 
it  was  covenanted  the  land  should  revert  and  descend ;  but  here  he 
grants  presently  to  stand  seised ;  and  if  the  law  permits  the  uses 
to  arise,  he  stands  seised  to  them ;  if  not,  there  is  no  default  in 
him.  Therefore,  they  inferred,  if  no  advantage  could  be  made  of 
the  deed,  but  by  raising  the  uses,  rather  than  so  solemn  an  act 
should  be  disappointed,  he  said  the  uses  should  be  raised ;  and  if 
they  objected  that  there  was  not  sufficient  consideration,  he  went 
further  and  said,  that  though  in  contracts  by  parole  a  consideration 
ought  to  be  made  appear,  yet,  where  there  was  a  deed,  that  was  an 

1  21  Hen.  VII.  *PIowd.,  302. 
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act  of  such  deliberation,  that  it  imported  a  consideration  in  itself; 
as  a  bond  charged  the  obliger  without  any  inquiry  into  the  cause 
of  it,  so,  he  said,  ought  this  deed;  and  this  he  supported  by  many 
old  authorities.  The  court  gave  no  opinion  upon  this  point  or  the 
marriage,  but  held  clearly  the  three  considerations  to  be  sufficient 
causes  to  raise  the  use.1 

Plowden's  opinion,  that  the  above  considerations  would  raise  a 
use  without  a  deed,  was  debated  in  court  some  few  years  afterwards. 
A  father,  upon  a  treaty  of  marriage  of  his  younger  son,  promised 
the  relations  of  the  wife  that,  after  the  death  of  himself  and  his 
wife,  the  son  should  have  the  land  to  him  and  his  heirs.  The 
man  was  seised  in  demesne,  and  not  in  use,  and  it  was  held  by  all 
the  four  justices  of  the  common  pleas  that  the  use  was  not  changed 
by  such  nude  promise.  This  is  called  a  nude  promise,  because  the 
special  verdict  stated  that  it  was  without  consideration  ex  parte 
mulieris ;  but  when  it  also  states  that  the  marriage  was  had,  it  is 
difficult  to  say,  upon  the  principle  of  the  cases  that  had  already 
been  determined,  that  this  was  no  consideration.2  This  question, 
whether  a  freehold  should  pass  by  parole,  on  consideration  of  mar- 
riage, had  been  agitated  in  the  reign  of  Edward  VI.,  when  all  the 
justices  agreed  that  it  should.  Conformably  with  this  opinion,  in 
the  case  of  Gollard  v.  Gollard  some  judges  argued  in  favour  of  a 
use  so  raised ;  but  when  that  same  case  came  into  the  Exchequer 
Chamber,  in  the  38th  of  the  queen,3  it  was  strongly  denied,4  though 
it  was,  in  the  meantime,  in  37  Elizabeth,  as  strongly  held  in  Cor- 
bin  v.  Gorbin,  by  three  judges,  that  a  use  might  be  raised  by  parole 
on  such  a  consideration.6 

By  the  decision  in  Sharrington  v.  Stratton,  a  covenant  to  stand 
seised  was  rendered  a  more  general  conveyance  than  it  was  before ; 
it  was  more  usually  confined  to  cases  of  marriage ;  it  might  now 
be  applied  on  all  occasions  of  a  family  nature  to  settle  estates. 
However,  the  courts  seemed  inclined  to  keep  it  within  the  bounds 
that  had  now  been  set  to  it.  Therefore,  where  persons  attempted 
to  extend  it  further,  by  stating  other  good  causes  and  considera- 
tions as  a  ground  for  the  grant,  they  held  that  these  words  were 
too  general  to  raise  a  use,  unless  some  special  averment  could  be 
made  that  valuable  or  other  good  consideration  was  given.  Again, 
they  would  not  suffer  uses  to  be  raised  to  persons  named  in  the 
deed,  if  they  were  not  within  the  considerations  that  had  effect 
with  regard  to  others.  Thus,  where  Lord  Paget  covenanted,  in 
consideration  of  blood,  payment  of  his  debts,  and  discharge  of  his 
funeral  expenses,  to  stand  seised  to  the  use  of  B.  during  the  life 
of  the  said  Lord  Paget ;  and  after  his  death  to  the  use  of  D.  for 
twenty-four  years,  for  payment  of  his  debts  and  funeral  expenses ; 
and  after  the  end  of  that  term  to  the  use  of  his  eldest  son  in  tail, 
it  was  adjudged  that  the  term  was  void,  because  it  wanted  a  good 

1  Plowd.,  303-309.  2 12  and  13  Eliz.    Dyer,  296,22.  »Poph.,  47. 

*  2  Anderson,  64.  6<Dyer,  ibid. 
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consideration.  For  D.  not  being  executor,  and  so  not  liable  to  the 
payment  of  debts,  he  was  not  privy  to  the  consideration  in  the 
deed.1  Where  a  person  covenanted,  in  consideration  of  blood,  to 
stand  seised  to  the  use  of  himself  and  the  heirs-male  of  his  body, 
with  .remainders  over  to  his  brothers,  and  remainder  in  fee  to  the 
queen,  it  was  held,  in  Wiseman's  case,  that  the  queen  took  no 
estate,  because  she  was  not  within  the  consideration  mentioned.2 

It  was  no  uncommon  thing  for  a  deed  conveying  uses  to  have  a 
proviso,  enabling  the  maker  of  the  estate  to  revoke  the    Provisos; 
present  disposition  thereof,  and  declare  a  new  limita-   revocations. 
tion  of  the  uses.     This  was  an  improvement  on  this  new  method 
of  ordering  property,  and  seems  to  have  first  been  attempted  in  the 
beginning  of  the  present  reign ;  for  there  is  no  question  in  our 
books  upon  these  deeds  of  revocation  till  past  the  middle  of  this 
reign,  and  those  are  all  upon  deeds  made  a  very  few  years  before. 
One  of  the  first  instances  of  any  debate  upon  this  new  device  is 
Albany's  case,  which  was  decided  in  the  28th  of  the  queen.     A 
man  there  had  enfeoffed  certain  persons  to  the  use  of  himself  for 
life,  with  remainder  over,  in  which  there  was  a  clause,  providing, 
"that  if  A.  died  without  issue  male,  it  should  be  lawful  for  him, 
at  aU  times,  at  his  pleasure,  during  his  life,  by  deed  indented  to  be 
sealed  and  delivered  in  the  presence  of  four  credible  witnesses,  to 
altar,  change,  determine,  diminish,  or  amplify  any  of  the  uses 
limited  in  the  said  feoffment."     These  were  the  terms  on  which 
this  power  of  revocation  was  usually  reserved.     The  feoffor  after 
this  made  a  feoffment  to  other  uses,  and  after  that  he  made  a  deed 
in  which  he  renounced  to  the  feoffees,  and  cestui  que  use  in  the 
first  deed,  the  power  of  revocation  he  had  after  the  death  of  A.;  he 
therefore  released  to  them  the  said  proviso  and  covenant,  and  further 
granted  to  them  that  the  said  power  and  authority  should  be  null 
and  void,  which  was  putting  it  in  as  full  a  way  as  it  could  be 
worded.     After  argument  upon  the  effect  of  the  feoffment,  it  was 
resolved    by  Wray,  chief  justice,  after  conference  with  Anderson 
and  other  justices,  that  a  power  to  revoke  as  well  as  to  limit  new 
uses  may  be  extinguished  by  a  fine  or  feoffment ;  and  he  was 
inclined  to  think  that  the  release  also  entirely  extinguished  the 
power ;  but  at  length  the  court  agreed,  that  if  the  power  of  revoca- 
tion had  been  present,  as  the  provisos  of  revocation  usually  were, 
it  might  have  been  extinguished  by  a  release  made  by  him  who 
had  the  power  to  any  who  had  an  estate  of  freehold  in  the  land,  in 
possession,  reversion,  or  remainder ;  and  so  the  estates  which  were 
before  defeasible  by  the  proviso  would  by  such  release  become  abso- 
lute.    When  this  second  deed  could  no  longer  be  effective  as  a 
release,  they  argued  it  as  a  defeasance,  and  the  whole  court  agreed 
that  it  was ;  and  that  it  was  reasonable  that  the  proviso  might  be 
annulled  by  the  same  parties  as  were  concerned  in  the  making,  and 

1  In  the  Rector  of  Cheddington's  Case,  1  Rep. ,  154. 

2  Wiseman's  Case,  2  Rep.,  15. 
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in  the  benefit  of  it ;  they  therefore  determined  that  the  above  was 
a  defeasance,  which  defeated  and  annulled  as  well  the  covenant 
which  created  the  power  as  the  power  itself.1  It  is  evident  from  the 
report  of  this  case  that  the  whole  of  this  was  a  new  topic  in  the 
courts,  the  arguments  being  founded  on  the  analogy  of  some  old 
common-law  eases  of  release  of  covenants,  conditions,  warranties, 
and  the  like. 

In  all  these  cases  persons  were  held  to  a  strict  adherence  to  the 
terms  of  their  deeds.  In  Digge's  case,  the  proviso  was,  to  make 
the  revocation  "  by  deed  indented  to  be  enrolled  in  any  of  the 
queen's  courts."  The  person  authorised  made  the  revocation,  but 
expressed  in  the  deed  that  it  should  be  enrolled  in  the  chancery ; 
instead  of  which  it  was  enrolled  in  the  common  pleas ;  and  then 
he  levies  a  fine,  and  after  that  the  deed  was  enrolled  in  chancery, 
as  it  should  have  been  at  first.  Upon  this,  it  was  the  opinion  of 
the  court,  that  the  deed  was  not  a  perfect  revocation  till  it  was 
enrolled ;  for  notwithstanding  the  proviso  of  revocation  would  be 
satisfied  by  an  enrolment  in  any  of  the  queen's  eourts ;  yet,  as  the 
deed  of  revocation  limits  the  revocation  to  take  effect  after  the 
enrolment  in  chancery,  that  must  be  complied  with  before  it  can 
be  said  to  be  complete ;  and  then,  consistently  with  the  resolution 
in  Albany's  case,  they  determined  that  the  fine,  coming  before  the 
revocation,  wholly  extinguished  the  power  of  making  it. 

The  eourt,  in  this  argument,  came  to  several  resolutions  on  the 
nature  of  these  revocations.  They  confirmed  what  was  said  con- 
cerning a  release  in  Albany's  case.  But  Popham,  chief  justice, 
said,  if  a  feoffment  was  made  by  A.  to  eertain  uses,  with  proviso, 
that  if  B.  shall  revoke  the  uses  should  cease,  there  B.  could  not 
release  the  power.  They  resolved,  that  other  uses  might  be  limited 
or  raised  by  the  same  conveyance  which  revoked  the  ancient  one ; 
for  inasmuch  as  the  ancient  uses  ceased  ipso  facto  by  the  revoca- 
tion, with  claim,  entry,  or  other  act,  the  law  will  adjudge  a  priority 
of  the  operation  of  one  and  the  same  deed  ;  so  that  it  will  be  first 
a  revocation  of  the  old,  and  then  a  limitation  of  the  new.  They 
also  held  that,  in  this  case,  where  the  proviso  was  to  revoke  "  at 
any  time  during  Ms  life,"  he  might  revoke  part  at  one  time,  and 
the  residue  at  another,  till  he  had  revoked  all;  but  he  could 
revoke  one  part  only  once,  unless  he  had  a  new  power  of  revocation 
annexed  to  the  uses  newly  limited.2 

The  attainder  of  Sir  Francis  Englefield  gave  occasion  to  a  very 
singular  question  upon  a  revocation.  He  had  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  his  nephew  in 
tail,  remainder  to  himself  in  fee ;  and  because  he  did  not  think  it 
convenient  that  this  settlement  should  remain  absolutely  in  his 
nephew,  who  was  then  young,  and  his  proof  not  yet  seen,  it  was 
provided  that  if  the  uncle,  by  himself,  or  by  any  other,  during  his 
natural  life,  deliver  or  offer  to  the  nephew  a  gold  ring,  to  the  in- 

1  Albany's  Case,  IBep.,  110.  s42Eliz.    Digge's  Case,  1  Kep.  173. 
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tent  to  make  void  the  uses,  that  then  they  should  be  void.  This 
deed  was  made  in  the  18th  of  the  queen,  and  in  the  26th  Sir  Fran- 
cis was  outlawed  for  treason.  And  it  became  a  question  whether 
this  was  not  such  a  condition  as  should  be  given  to  the  queen  by 
stat.  33  Henry  VIII.,  c.  20.  In  the  31st  year,  letters-patent  had 
issued  to  two  persons,  authorising  them  to  make  a  tender  of  a  ring 
to  the  nephew,  which  they  accordingly  did,  and  read  to  him  the 
patent,  but  he  refused  it:  all  this  being  certified  into  the  ex- 
chequer, it  came  on  to  be  argued  on  an  information  of  intrusion. 
It  was  objected  on  the  part  of  the  nephew:  1st,  That  this  was  a 
condition  annexed  to  Sir  Francis  with  such  inseparable  privity, 
that  it  cannot  be  given  to  another,  as  it  depended  on  his  opinion  of 
the  young  man,  whether  thought  worthy  to  retain  the  estate 
intended  him  or  not:  2d,  They  said,  by  the  33d  Henry  VIII.,  only 
conditions  separable,  and  such  as  might  be  performed  by  others, 
were  given  to  the  king :  3d,  They  said,  that  though  the  benefit  of 
the  condition  might,  perhaps,  be  given  to  the  king,  yet  the  per- 
formance— that  is,  the  tender  of  the  ring — must  be  by  the  cove- 
nantor only. 

To  this  it  was  answered,  and  agreed  by  the  whole  court,  as  to 
the  two  first  objections,  that  the  whole  force  and  effeet  of  the  con- 
dition consisted  in  the  tender  of  the  ring  ;  and  as  to  the  cause  and 
intention  of  the  covenantor,  which  induced  him  to  reserve  the  same 
power  as  a  bridle  in  his  own  hands ;  that,  they  said,  was  no  part 
of  the  proviso,  but  a  flourish,  as  the  chief  baron  called  it,  and 
preamble ;  for  nothing  was  part  of  the  condition  but  what  came 
after  the  proviso,  and  that  was  the  tender  of  the  ring.  And  as  to 
that,  the  distinction  above  made  was  admitted  by  the  whole  court, 
between  conditions  personal  and  individual,  which  could  not  be 
performed  by  any  other,  and  those  which  were  not  so  inseparably 
annexed  to  the  person,  but  that  they  might  be  performed  by 
another.  Thus,  they  said,  it  had  been  resolved  in  the  ease  of  the 
Duke  of  Norfolk,  who  in  11  Elizabeth  conveyed  his  lands  to  the 
use  of  himself  for  life,  and  afterwards  to  the  use  of  his  eldest  son, 
Philip,  Earl  of  Arundel,  in  tail,  with  divers  remainders  over ;  with 
this  proviso,  that  he  might  alter  and  revoke  the  use,  upon  signifying 
his  intention,  in  writing,  under  his  proper  hand  and  seal,  and  sub- 
scribed by  three  credible  witnesses.  The  duke  being  attainted  of 
treason,  it  was  held  this  condition  was  not  given  to  the  queen  by  the 
statute,  because  the  performance  of  it  was  personal  and  inseparably 
annexed  to  his  person,  as  none  could  signify  the  duke's  mind  under 
his  hand  but  the  duke  himself.  And,  upon  this  point,  all  the  lands 
so  settled  were  saved  from  forfeiture.  But,  in  the  present  case,  they 
said,  any  other  person  might  tender  the  ring  as  well  as  Sir  Francis, 
the  same  as  in  the  payment  of  money,  delivering  gilt  spurs,  and 
the  like.  Then,  as  to  the  third  point,  they  said,  when  the  statute 
gives  the  condition  to  the  king,  it  gives  the  performance  also ;  for 
it  puts  the  king  in  the  place  of  the  person  attainted. 
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It  is  said,  that  in  the  argument  many  cases  were  adduced  of 
persons  attainted  of  treason  who  had  power  of  revocation;  and 
upon  full  consideration  and  comparison  of  them,  the  court  gave 
judgment  for  the  queen.  The  counsel,  it  is  said,  were  very  dissat- 
isfied with  this  decision,  considering  the  condition  as  inseparably 
annexed  to  the  person  of  Sir  Francis,  and  they  advised  a  writ  of 
error.  But,  in  the  next  parliament,  which  was  the  35th  Elizabeth, 
a  special  act  was  made  to  establish  the  forfeiture.1  So  little  con- 
fidence had  they  that  the  point  might  be  readily  admitted  for 
general  law,  which  many  lords  were,  perhaps,  by  the  terms  of  their 
settlements,  interested  in,  and  which,  perhaps,  they  might  think 
they  weakened  instead  of  confirming  by  a  special  statute  against 
an  obnoxious  offender  and  an  outlaw. 

Another  instance,  in  which  the  crown  felt  an  interest  arising 
from  these  revocations,  was  where  a  fine  was  due  from  a  tenant  in 
capite  for  alienation.  The  Viscount  Montague  had  obtained  a 
license  to  alien  to  A.  and  B. :  he  afterwards  covenanted  with  A. 
and  jB.  that  they  should  recover  certain  lands  against  him  to  cer- 
tain uses,  with  a  power  to  revoke  those  uses  and  declare  others,  by 
any  writing,  during  his  life,  or  by  his  last  will,  and  that  the 
recoverors  should  stand  seised  to  the  new  uses.  By  his  last  will  he 
revoked  the  uses,  and  declared  new  ones ;  and  it  was  resolved  by 
the  judges  that,  in  the  first  place,  no  fine  was  due  for  the  estate 
executed  in  the  cestui  que  use  by  the  statute ;  and,  secondly,  that 
none  was  due  for  those  newly  declared  in  the  will.  For  notwith- 
standing the  king's  tenant  was  altered  by  these  new  limitations, 
yet  there  being  a  license  to  aben  to  the  recoverors  was  enough,  for 
all  the  uses  arose  out  of  their  estate.2 

Sometimes  these  provisos  did  not  give  authority  to  revoke  the 
whole  of  the  settlement,  but  only  part  of  it,  and  that  for  particular 
purposes :  these  were  provisos  which  have  since  been  better  known 
by  the  name  of  powers;  and  certain  restrictions  were  imposed  on 
them,  similar  to  those  by  which  the  raising  of  the  original  uses 
was  governed.  Mildway's  case,  in  24th  of  the  queen,  gave  occasion 
to  the  nature  of  powers  being  better  explained.  A  person  there 
covenanted,  in  consideration  of  blood,  and  other  good  and  just 
considerations,  to  stand  seised  to  the  use  of  himself  for  life,  with 
several  limitations,  by  way  of  portion  to  his  daughters,  and  their 
husbands  in  tail ;  to  which  was  added  this  proviso :  that  he  should 
be  at  liberty,  by  will,  in  writing,  to  limit  any  part  of  the  land  to 
any  one  for  life,  lives,  or  years,  for  payment  of  debts  or  legacies, 
preferment  of  servants,  or  any  other  reasonable  consideration  as  to 
him  should  seem  good  ;  and  all  persons  seised  should  stand  seised 
thereof  to  such  uses  as  he  should  so  appoint  by  his  will.  In  pur- 
suance of  this  power,  the  covenantor  did,  by  his  will,  give  a  great 
part  of  that  which  had  been  before  limited,  for  a  portion  to  two  of 

1  Sir  Francis  Englefield's  Case,  7  Rep.,  11. 

2  43  Eliz.,  the  Visomint  Montague's  Case,  6  Eep.,  27. 
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his  daughters,  for  the  advancement  of  another  named  Plyff  and 
her  husband,  and  the  heirs  of  her  body,  for  one  thousand  years, 
without  reservation  of  any  rent.  And,  after  long  argument,  it  was 
resolved  by  all  the  judges  that  where  uses  are  raised  on  considera- 
tion of  blood,  &c,  and  a  proviso  is  added  that  the  covenantor,  for 
divers  good  considerations,  may  make  leases  for  years,  the  cove- 
nantor cannot  make  leases  for  years  to  any  of  his  blood  (much  less 
to  any  other  person),  because  the  power  to  make  leases  for  years 
was  void  when  the  indenture  was  sealed ;  for  the  covenant  upon 
such  general  consideration  cannot  raise  the  use ;  and  no  particular 
averment  could  in  this  case  be  admitted,  because  his  intent  was  as 
general  as  the  consideration  was — namely,  to  demise  to  any  one 
whom  he  pleased.  But  if  it  was  upon  a  feoffment,  fine,  or  recovery, 
there,  as  no  consideration  was  necessary  to  raise  the  uses,  it  would 
be  different.  Again,  in  the  present  case,  the  power  to  make  estates 
would  defeat  or  encumber  those  already  made  on  good  considera- 
tion. Further,  they  held,  that  other  consideration  must  mean  other 
than  the  advancement  of  a  daughter,  which  was  mentioned  before. 
And,  further,  they  held  the  term  for  one  thousand  years  to  be 
against  the  intent  of  the  parties  and  the  words  of  the  proviso  ;  for 
the  design  being  to  provide  for  all  the  daughters,  this  term  tended 
to  encumber  and  frustrate  the  portions  already  given.1 

Whoever  compares  the  pleadings  of  this  reign  with  those  of  the  two 
former,  and  of  Henry  VII.  and  Henry  VIII.,  will  not 
find  any  very  material  difference  (a).     The  formal  part        ea  1US- 
of  pleading  was  much  ancienter  than  any  of  those  reigns ;  and  the 

(a)  The  great  object  of  pleading  was  recognised  to  be  to  elicit  the  real  question  in 
controversy  between  the  parties,  either  by  the  agreement  of  the  parties  to  an  issue  of 
fact,  or  by  a  decision  upon  demurrer  as  to  what  the  issue  ought  to  be.  And  this  was 
the  reason  why  pleading,  which  appeared  to  be  evasive,  was  regarded  with  such  dis- 
like, and  was  always  held  bad.  Thus,  for  instance,  where  the  plaintiff  complained 
that  the  defendant  warranted  300  ewes  to  be  sound,  and  worth  £9  per  score,  and  sold 
them  to  the  plaintiff  for  that  price,  knowing  them  not  to  be  sound  nor  worth  that 
price,  one  third  of  them  being  rotten,  and  the  other  two-thirds  worth  much  less, 
and  the  defendant  pleaded  that  they  were  sound,  and  well  worth  that  price,  and 
might  have  been  sold  for  that  price,  the  plea  was  held  bad,  as  it  said  nothing  as  to  the 
warranty  (Redhead  v.  Harper,  Yelv.,  114).  A  plea  is  for  two  purposes,  to  force  the 
plaintiff  to  make  a  replication,  and  compel  him  to  come  to  an  issue  ;  and  therefore 
it  is  not  necessary  to  show  everything  certainly  in  the  plea,  for  perhaps  the  issue  will 
not  be  joined  upon  the  plea,  but  upon  the  replication  (Saunders  and  Collherst  v. 
Bejustin,  Plowd.,  28) ;  for  which  reason  a  plea  is  good  if  it  be  certain  to  a  common 
intent.  Thus  where  in  an  action  to  try  title  the  plaintiff  had  taken  issue  on  a  point 
not  the  true  point  in  the  case,  and  the  parties  went  to  trial,  and  it  was  found 
against  him,  and  he  moved  in  arrest  of  judgment,  the  court  said  that  though 
the  proper  issue  had  not  been  taken,  they  could  not  interfere  now,  for  the  parties  had 
agreed  to  doubt  nothing  but  the  matter  denied,  and  that  doubt  was  resolved  by  the 
verdict  (Pigot  v.  Pigot,  Yelv.,  54).  And  so  where  a  party  denied  one  of  two  matters 
alleged  on  the  other  side,  and  it  was  disproved,  the  other  was  not  allowed  then  to  rely 
on  the  other  matter,  for  by  the  plea  he  hath  not  rested  upon  that,  but  hath  relinquished 
it  (Therkettle  v.  Reeve,  Cro.  Eliz.,  111).  Thus  where  an  action  was  on  a  bond,  the  con- 
dition of  which  was  that  the  defendant  Bhould  perform  the  covenants  in  a  deed,  one 
of  which  was,  that  he  should  let  the  plaintiff  come  and  see  if  repairs  were  made  of  a 
house  he  had  let  to  the  defendant,  and  the  defendant  pleaded  that  the  legal  estate 

i  4  Ren.,  175. 
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most  approved  style  had  been  settled  either  before  or  during  that 
time,  so  that  in  the  actions  mostly  in  use  there  was  little  room  left 
for  improvement.  Debt,  detinue,  trespass,  replevin,  covenant,  all 
these  being  old  remedies,  their  pleading  was  long  ago  debated  and 
agreed  upon. 

But  actions  upon  the  case  were  of  a  later  date,  the  constitu- 
tion of  which  had  not  been  sufficiently  experienced,  nor  the  power 
and  direction  they  would  take,  and  were  capable  of,  fully  compre- 
hended. It  was  natural,  therefore,  that  the  pleading  in  these  new 
actions  should  be  as  yet  fluctuating  and  various. 

The  answer  given  to  declarations  in  case,  whether  those  that 
were  grounded  on  a  contract  or  tortr  were  sometimes  special  matter, 
concluding  with  a  traverse  or  a  kind  of  general  issue,1  as  was  stated 
to  have  been  the  practice  in  the  preceding  reigns ;  but  more  fre- 
quently the  general  plea  of  non  assumpsit  and  not  guilty? 

As  to  the  action  of  assumpsit,  so  closely  did  they  adhere  to  the 
supposition  of  an  actual  promise,  that  where  the  jury  found  the 
promise  on  a  different  day  from  that  laid,  it  was  held  not  to  sup- 
port the  declaration.3  Again,  as  it  was  made  a  substitute  for  the 
action  of  debt,  they  resolved  it  should,  in  one  instance,  be  tied  down 

and  reversion  had  become  vested  in  and  before  any  breach,  which  the  plaintiff  denied, 
and  was  found  against  the  defendant,  who  then-  objected  that  the  plaintiff  had  not 
shown  any  breach  of  the  covenant  by  himself ;  but  the  court  said  that  he  need  not  in 
this  case,  for  the  defendant,  by  his  pleading,  had  obliged  the  plaintiff  to  answer  to 
the  particular  point  tendered,  and  the  plaintiff  could  go  no  further  (Guy  v.  Jeffrey, 
Yel/o.,  78).  Thus,  in  the  above  case,  it  was  said  it  is  not  like  the  case  where,  in  an  action 
on  a  bond  to  perform  an  award,  the  defendant  serves  the  award.  There  the  plaintiff 
must  set  it  forth,  and  assign  a  breach  ;  but  in  such  a  case,  if  the  defendant  pleads  a 
release,  whereby  he  offers  a  special  point  in  issue,  here  it  i*  sufficient  for  the  plaintiff 
to  answer  the  release,  or  other  special  matter  alleged  by  the  defendant,  without  assign- 
ing any  breach  (Ibid.,  79).  Thus  where  the  plaintiff  declared,  that  in  consideration 
he  would  marry  the  defendant's  niece,  the  defendant  undertook  to  give  him  as  much 
in  marriage  with  his  niece  as  he  had  before  agreed  to  give  with  her  to  one  Jarvis, 
viz.,  £1000,  and  the  defendant  denied  the  promise,  and  it  was  found  against  him, 
and  damages,  £1000,  the  court  refused  to  arrest  the  judgment  for  an  objection  that 
the  declaration  did  not  state  with. whom  the  defendant  had  agreed  to  give  Jarvis 
£1000,  for  it  was  beside  the  promise  of  the  defendant,  which  was  the  principal  cause 
of  action,  and  therefore  it  was  sufficient  to  set  forth  the-other  matters  generally  ;  and 
if  the  defendant  had  pleaded  that  he  had  not  agreed  to  give  Jarvis  £1000,  then  might 
the  plaintiff  soon  enough,  by  way  of  replication,  make  the  agreement  certain  with 
whom  it  was  made,  and  in  such  other  circumstances ;  but  the  declaration  was  good 
without  such  certainty  at  first  (Alsop  v.  Sitwell,  Yelv.,  18).  Thus  where  the  defend- 
ant had  sold  land  to  the  plaintiff,  supposed  to  be  nfortgaged  to  one  Smith,  and  had 
given  the  plaintiff  a  bond,  to  be  forfeited  unless  the  mortgage  was  duly  redeemed, 
and  the  plaintiff  sued  on  the  bond,  and  the  defendant  chose  to  deny  that  the  land 
was  mortgaged,  and  on  that  issue  was  taken,  and  it  was  found  that  it  was,  and  the 
defendant  then  moved  an  arrest  of  judgment  that  this  was  not  the  right  issue,  for 
that  it  ought  to  have  been  whether  the  mortgage  was  redeemed  ;  the  court  said  that 
the  defendant  had  offered  an  issue-  that  the  land  was. not  mortgaged,  which  was  the 
particular  point  to  which  the  plaintiff  had  to  answer,  and  he  had  answered  to  it,  and 
the  parties  were  at  issue  ;  and  it  was  not  to  be  presumed,  as  the  defendant  had  not 
alleged,  that  the  mortgage  had  been  redeemed,  that  if  so,  the  defendant  should  have 
stated  it ;  that  it  was  his  own  fault  if  he  had  rested  his  case  on  a  false  issue,  and  that 
the  plaintiff  could  not  know  what  was  the  truth,  as  the  matter  lay  in  the  knowledge 
of  the  defendant  (Bailey  v.  Taylor,  Yelv.,  25). 

iCro.  Eliz.,  147,  63  i,  et  passim.  2  Ibid. ,  130,  625,  923.  3  Cro.  Eli*. 
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to  the  rule  which  governed  in  that ;  for  where  the  declaration  was 
for  £50,  and  a  verdict  was  for  £47,  and  as  to  the  residue,  the  jury- 
found  that  he  did  not  promise,  the  verdict  was  set  aside ;  because 
damages  were  assessed  to  a  lesser  amount  than  the  sum  alleged  to 
be  due.1 

The  old  pleading  in  trover  still  continued,  hut  drew  from  the 
courts  some  opinions  which  naturally  led  to  certain  alterations.  In 
37  Elizabeth  2  there  are  two  actions  of  trover ;  in  one,a  sheriff  was 
defendant,  who  justified  under  an  execution ;  in  the  other,  the 
defendant  justified  distraining  damage- feasant,  and  set  forth  all  the 
special  matter ;  the  pleas  in  both  cases  conclude  absque  hoc,  that  he 
converted  them  aliter  vel  alio  modo.  There  were  demurrers  to 
them  ;  and  the  plea  in  the  first  action  was  held  bad,. principally 3 
because  there  was  no  conversion  confessed,,  as  there  should  have 
been,  conformably  with  the  traverse  ;.  so  that  the  court  admitted 
the  substance  of  such  a  plea  to  be  good,  if  that  requisite  had  been 
complied  with.  But,  in  the  latter  case,  they  said,  the  plea  amounted 
to  the  general  issue,  and  it  should  have  been  not  guilty.4  However, 
notwithstanding  these  opinions  had  occasionally  dropped  from  the 
bench,  the  practice  continued  all  through  this  reign  in  all  actions 
of  trover  to  plead  such  special  matter  as  amounted  to  a  justification 
of  the  defendant,  and  so  conclude  to  the  court  or  with  a  traverse  in 
the  manner  before  stated.5  Both  these  methods  were  again  allowed 
as  gobd,  the  former  in  38  Elizabeth,  the  latter  in  39  Elizabeth.6 
Such  repeated  declarations  in  favour  of  these  pleas  could  leave  no 
doubt  of  their  sufficiency ;  and  though  the  general  issue  had  been, 
as  we  have  seen,  as  authoritatively  declared  good,  the  prevailing 
habit  was  to  bring  everything  to  the  judgment  of  the  court  by  these 
justifications,  in  preference  to  the  trial  by  the  laygents ;  to  which 
they  would  be  subject  by  the  plea  of  not  guilty. 

With  these  and  some  few  other  particular  exceptions,  it  may  be 
pronounced,  that  the  general  cast  of  learning  in  the  days  of  Queen 
Elizabeth  comes  within  the  bulk  of  that  kind  of  law  which  is  now 
in  use  (a).     The  long  period  of  this  reign  gave  sufficient  oppor- 

(o)  So  it  may  be  said  of  many  heads  of  our  old  law.  To  use  the  language  of  Lord 
Hale  (in  his  Preface  to  Rolle's  "  Abridgement ") :  "  It  cannot  be  supposed  that  com- 
mon laws  can  be  wholly  exempt  from  the  common  fate  of  human  things,  which  must 
needs  be  subject  to  particular  defects  and  mutabilities ;  time  and  experience,  as  it 
hath  given  it  the  perfection  it  hath,  so  it  must  and  will  advance  and  improve  it.  But 
more  particularly  the  mutations  that  have  been  in  this  kind  have  not  been  so  much 
in  the  law  as  in  the  subject-matter  of  it ;  the  great  wisdom  of  parliament  hath  taken 
off  or  abridged  many  of  the  titles  about  which  it  was  conversant;  usage  and  disusage 
have  antiquated  others,  and  the  various  accesses  and  alterations  in  point  of  commerce 
and  dealing  have  rendered  some  proceedings  that  were  .anciently  less  in  use  to  be  more 
useful,  and  some  that  were  anciently  useful  to  be  now  less  so.  And  it  shall  not  be  alto- 
gether impertinent  to  give  some  instances  here  of  several  great  titles  in  the  law,  which 
are  at  this  day  in  a  great  measure  antiquated,,  and  some  that  are  much  abridged  and 
reduced  to  a  very  narrow  compass  and  use  :— 1.  Tenures  by  knight-service  and  their 

i  Baenall  and  Sacheverell,  Cro.  Miz.,  292.  *  Cro.  Eliz.,  433,  434,  and  436. 

3  Ibid.,  434.  *  Ibid.,  435.  6  Coke's  Entries,  40  b.,  41. 

6  38  Eliz.  Cro.  Eliz.,  485  ;  39  Eliz.  Cro.  Eliz.,  554. 
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tunity  for  the  discussion  of  almost  every  legal  question  ;  and  the 
learning  of  former  times  being  laid  open  to  the  world  by  the  late 

appendices — wardships,  value  and  forfeiture  of  marriage  of  the  ward  ;  eacuage,  relief, 
aide  pur  file  marier,  et  faire  fils  chevalier,  primer  seisin,  livery,  offices  post  mortem, 
traverses,  in  terpleader,  and  monstrans  de  droit  incident  thereto ;  the  several  writs 
of  rights  of  ward,  ravishment  of  ward,  valore  maritagii,  duplici  valore  maritagii,  and 
some  other  appendices  of  this  nature,  made  up  several  great  titles  in  our  law  titles, 
and  took  up  much  of  the  business  of  the  old  and  latter  law-books,  all,  or  the  greatest 
part  whereof,  is  now  pared  off,  and  become  unusef ul  by  the  late  act  for  the  alteration 
of  tenures.     2.  Villenage,  and  the  several  appendices  thereof,  viz.,  enfranchisement, 
writs  de  nativo  habendo  and  libertate  probanda,  and  the  pleadings  and  trials  relating 
thereto,  were  great  titles  in  the  old  books,  but  now  antiquated  by  time ;  we  have  rarely 
heard  of  any  cases  of  villenage  since  Crouch's  case  in  my  Lord  Dyer.     3.  The  titles 
of  profession,  deraignment,  and  the  several  titles  relating  thereto,  made  considerable 
titles  in  the  old  Tear-books,  but  are  now  wholly  antiquated  by  the  statutes  of  27  and 
31  Henry  VIII.  (dissolution  of  religious  houses,  and  other  statutes  pursuant  thereunto). 
4.  The  title  of  dower,  and  its  several  kinds,  was  a  large  title  of  the  common  law, 
and  though  that  title  be  not  wholly  abrogated  or  out  of  use,  yet  it  is  grown  much 
narrower,  especially  in  relation  to  great  estates,  by  the  common  use  of  jointures, 
pursuant  to  the  statute  of  27  Henry  VIII.     5.  The  title  of  descents  to  take  away 
entries  and  continual  claims  is  very  much  abridged  in  point  of  use  and  experience  by 
the  stat.  32  Henry  VIII.,  c.  33.     6.  The  title  of  attornment  was  a  difficult  and  yet 
great  title,  with  its  appendices  quid  juris  clamat,  quern  redditum  reddit,  per  qum 
servitia.     But  it  is  much  out  of  use,  and  new  expedients  substituted  in  lieu  thereof, 
viz.,  by  fines  to  uses,  by  bargains  and  sales  for  a  term,  and  releases,  and  by  deeds 
enrolled  according  to  the  stat.  27  Henry  VIII.;  and  by  those  also  the  difficulties  in 
execution  of  estates  by  livery  and  seisin,  yea,  and  many  of  the  curiosities  of  some 
kinds  of  releases  and  confirmations  are  commonly  supplied.     7.  The  titles  of  discon- 
tinuance and  remitter  are  great  and  large  titles,  and  indeed  full  of  curious  learning ;  yet 
these  are  in  agreat  measure  narrowed  by  divers  acts  of  parliament.  Some  assurances  that 
at  common  law  were  discontinuances,  are  now  made  bars,  as  fines  with  proclamations 
by  the  stats.  4  Henry  VII.,  and  32  Henry  VIII.,  as  to  the  issue  in  tail,  though  still 
they  continue  discontinuances  in  some  cases  to  him  in  the  remainder  or  reversion. 
Again,  some  that  were  discontinuances  at  common  law,  have  since,  by  act  of  parlia- 
ment, lost  that  effect,  as  in  cases  of  jointresses,  and  husband  seised  in  right  of  his 
wife,  by  stat.  11   Henry  VII.,  c.  20  ;  in  case  of  bishops,  by  stat.   1   Elizabeth  ;  in 
case  of  other  ecclesiastical  persons,  by  stat.  13  Elizabeth.     8.  The  remedy  by  assizes 
and  several  forms  and  proceedings  relating  thereto  were  great  titles  in  the  Year-books ; 
and  although  the  law  is  not  altered  in  relation  to  them,  yet  use  and  common  practice 
have  in  a  great  measure  antiquated  the  use  of  them  in  recovering  possession,  and 
the  remedy  by  ejectione  firmce  used  instead  thereof,  so  that  rarely  is  any  assize  brought 
unless  for  recovering  possession  of  offices.     9.  Real  actions,  as  writs  of  right,  writs  of 
entry,  &c,  and  their  several  appendices,  as  grand  cape,  petit  cape,  saver  default,resceit, 
view,  aide  prayer,  voucher,  counter  plea  of  voucher  or  of  warranty,  recovery  in  value, 
were  several  great  titles  in  the  Year-books,  but  now  much  out  of  use  ;  for  in  most 
cases  at  this  day,  the  entry  of  him  that  hath  the  right  being  lawful,  men  choose  to 
recover  their  possession  by  ejectione  firmce,  only  in  common  recoveries  the  form  of 
such  real  actions  is  preserved,  and  sometimes,  though  rarely,  a  writ  of  dower  or 
f  ormedon,  because,  ordinarily,  where  an  entail  is  suspected  a  common  recovery  is  had.  10. 
Ley-gager,  a  great  title  in  the  Year-books,  but  now  by  action  upon  the  case  being  com- 
monly brought  for  debts  upon  simple  contract,  that  title  comes  rarely  in  use  unless  in 
actions  of  debt  for  a  bye-law,  or  a  fine,  or  amercement  in  a  court-baron.    11.  Quod  per- 
mittat,  and  assizes  for  common  ways,  &c,  secta  ad  nolendinum,  and  assizes  of  nuisances, 
are  much  turned  into  trespasses  and  actions  upon  the  case.     12.  Garnishment  and  in- 
terpleader were  large  titles  at  common  law,  but  now  much  out  of  use,  for  that  actions 
of  detinue  are  much  turned  into  actions  upon  the  case  sur  trover  and  convernon.     13. 
The  learning  of  avowries  is  in  a  great  measure  abridged  by  stat.  21  Henry  VIII.,  and 
intricacies  of  process  in  replevin,  retorno  habendo,  &c,  much  remedied  in  case  of  distress 
for  rents,  by  the  late  act  (17  Chas.  II)  Many  more  instances  of  this  nature  might  be 
given,  but  these  may  serve  to  let  us  see  that  process  of  time  much  changeth  the  course 
and  practice  of  law  and  the  reason  of  such  changes.    And  as  time,  and  experience,  and 
use,  and  some  acts  of  parliament  have  abridged  some  and  antiquated  other  titles,  so  they 
have  substituted  or  enlarged  other  titles,  as,  for  instance,  action  on  the  case,  devises, 
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publications,  the  whole  of  the  law  seems  to  have  undergone  a  recon- 
sideration as  it  were ;  and  those  parts  which  were :  then  mostly  in 

ejeeticme  firmcs,  election,  so  divers  others  are  now  grown  greater  titles  than  formerly." 
Many  heads  or  branches  of  law  may  be  said  to  have  arisen  about  this  time,  by  reason  of 
the  altered  circumstances  of  the  age  ;  and  it  is  curious  to  observe  how  the  growth  of 
wealth,  the  advance  of  civilisation,  the  increase  of  population,  and  the  consequent 
extension  of  cities  and  development  of  commerce,  raised  new  questions  and  gave 
occasion  for  novel  applications  of  legal  principles.  One  remarkable  illustration  of 
this  is  afforded  by  what  appears  to  have  been  the  earliest  cases  on  the  subject  of  lights, 
which  occurred  in  or  soon  after  the  present  reign.  Thus,  for  instance,  in  one  of 
these  cases,  towards  the  end  of  the  reign,  a  custom  alleged  in  a  city  to  stop  lights  by 
building  a  new  foundation,  was  adjudged  void  ;  *  and  in  another  case,  shortly  after 
the  close  of  this  reign,  +  the  plaintiff  declared  that  he  was  possessed  of  a  house  in 
London  by  lease,  in  which  house  there  had  been  three  lights  from  time  whereof 
the  memory  of  man  was  not  to  the  contrary,  by  which  wholesome  air  had  been 
received ;  and  that  the  defendant  was  possessed  of  a  lease  of  a  void  piece  of  land  or 
yard,  which  was  contiguous  and  adjoining  to  the  plaintiff's  house,  on  that  side  of  it 
where  the  three  lights  were,  which  lights  were  towards  the  defendant's  yard, 
and  so  have  been  of  ancient  time,  and  that  the  defendant  had  built  a  new  house  so 
much  on  the  void  piece  of  land  as  that  he  had  totally  obscured  the  plaintiff's  ancient 
lights.  The  defendant  pleaded  a  custom  of  London,  which  warrants  the  rebuilding 
of  any  house  on  the  same  foundation  where  the  ancient  house  stood,  in  height,  at  the 
pleasure  of  the  party  ;  and  that  it  is  lawful  by  the  custom,  though  by  the  rebuilding 
his  neighbour's  lights  are  stopped  (unless  there  be  covenant  to  the  contrary),  and  60 
justifies  the  rebuilding  of  his  house  on  the  same  foundation  higher  than  before, 
whereby  the  plaintiff's  lights  were  stopped  ;  and  it  was  held  that  the  custom  pleaded 
was  a  good  custom  ;  for  it  might  arise  as  a  lawful  commencement  or  reason  in  cities 
or  boroughs ;  for  if  a  tradesman  has  settled  himself  in  a  commodious  part  of  the  city, 
where  he  increases  in  his  trade,  and  his  house  becomes  too  small  for  his  company,  he 
may  build  it  higher,  for  his  better  habitation  ;  and  it  is  well  allowable,  for  it  tends 
to  the  peopling  of  cities,  and  to  the  encouragment  of  tradesmen  in  such  places.  But 
the  custom  of  a  city  which  enables  men  to  build  on  a  void  piece  of  land  where  there 
was  no  house  before,  and  thereby  to  stop  up  his  neighbour's  lights,  was  held  void  ; 
for  by  that  means  men  may  lose  all  their  lights  which  in  any  way  come  into  their 
houses,  if  they  may  be  environed  on  every  side  with  new  houses,  and,  by  this  strata- 
gem, live  in  tenebris,  which  the  law  will  not  allow.  And  judgment  was  given  against 
the  defendant,  by  reason  he  did  not  answer  the  offence  laid  to  his  charge,  which  was 
the  building  on  the  void  piece  of  land,  and  by  that  means  stopping  the  plaintiffs 
lights ;  for  the  defendant  was  justified  only  by  building  on  the  old  foundations,  and 
thereby  stopping  the  plaintiff's  lights,  which  was  not,  it  was  said,  the  matter  where- 
with the  plaintiff  charged  him ;  that  is  to  say,  that  the  defendant  by  not  denying 
admitted  that  he  had  not  merely  built  on  the  old  foundations  higher  than  before,  but 
also,  in  fact,  upon  the  vacant  ground,  and  by  that  new  building  had  obscured  the 
plaintiff's  lights.  It  will  be  obvious  that  the  case  itself  and  the  arguments  to  which 
it  gave  rise  could  not  have  arisen  had  not  population  largely  increased  and  trade  and 
traffic  in  consequence  much  advanced,  and  the  building  in  cities  and  towns  greatly 
extended.  There  is  another  case  reported  about  the  same  time,  in  which  the  plaintiff 
complained  of  the  stopping  of  three  lights  by  a  building  in  the  yard  of  the  defendant, 
who  justified  the  total  stopping  of  two  of  the  lights  by  reason  of  a  custom  of  London 
(probably  the  one  above  mentioned),  and  the  stopping  of  the  third  in  part,  also  by 
virtue  of  the  custom ;  as  to  which  latter  part  of  his  defence,  it  was  held  uncertain 
and  untenable,  as  it  only  answered  as  to  part  of  the  third  light,  and  so  the  plaintiff 
recovered  (Newkall  v.  Bomord,  Yeherion,  225).  So  in  many  other  cases  of  depriva- 
tion or  obstruction  of  some  right  acquired  by  use  as  to  watercourse  or  the  like. 
Actions  on  the  case  began  to  be  brought  very  frequently  in  this  reign.  For  example, 
actions  by  the  owners  of  water-mills  for  diversion  or  obstruction  of  the  streams  which 
worked  them.  Questions  relating  to  the  right  to  the  use  of  such  things  as  light,  and 
air,  and  running  streams,  and  the  like,  which  were  originally  publici  juris,  but  might 
by  long  uses  become  appropriated,  and  made  a  species  of  property,.began  in  this  reign, 
from  the  causes  before  mentioned,  to  be  of  considerable  importance,  and  to  be  greatly 


*  Mostey  v.  Ball,  39  Elizabeth,  adjudged'on  a  custom  of  York,  cited  in  Yelverton,  216. 
t  Hughes  v.  Kerne,  Telv.'s  Reps.,  215. 
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use  were  settled  upon  principle,  and  so  delivered  down  to  succeed- 
ing times.     To  us,  who  view  things  in  the  retrospect,  there  seems 

litigated,  and  numerous  cases  on  such  subjects  are  to  be  found  in  the  law  reports  of 
the  period, — actions  on  the  case  having  by  this  time  become  usually  substituted  in 
such  cases  for  the  old  cumbrous  real  actions.  Thus,  for  instance,  in  this  reign  was 
raised  and  determined  in  a  court  of  error  the  great  question — which  must  have  been 
of  immense  importance  at  the  time,  and  formed  a  kind  of  junction  between  the 
ancient  rights  and  the  modern — Whether  when  •  any  right  had  been  originally 
annexed  to  buildings,  such  as  mills,  which  had  become  in  course  of  time  ruinous  and 
prostrated,  so  that  they  required  to  be  rebuilt,  the  right  was  thereby  lost  ?  (Luttrell's 
Case,  4  Coke's  Sep.,  80).  There  indeed  the  question  was  also  raised,  whether  the 
right  was  lost  if  the  nature  of  the  holding  was  altered,  or  if  ancient  fulling-mills 
turned  by  water  were  pulled  down,  and  corn-mills  built  in  their  places,  was  the  old 
right  to  the  running  stream  lost  by  reason  of  the  change  ?  It  was  held  that  it  was 
not,  and  the  principles  laid  down  were  of  wide  and  general  application.  The  mill,  it 
was  said,  was  the  substance,  and  the  owner  might  alter  the  nature  of  the  mill  as  he 
pleased,  provided  no  prejudice  arose  to  the  granter,  for  the  grant  of  the  water-course 
must  have  preceded  the  erection  of  the  mill ;  and  the  grant  being  general  for  a  water- 
mill,  the  grantee  might  alter  it  as  he  pleased.  So,  if  a  man  had  an  old  window  to  his 
hall,  and  afterwards  coverted  the  hall  into  a  parlour,  his  neighbour  could  not  stop  the 
window.  And  as  to  the  rebuilding,  it  was  said  that  the  most  perdurable  part  of  the 
building  was  the  land  itself  on  which  it  rested,  and  which  preceded  the  mill,  and  to 
which  the  original  grant  must  have  been  made  (Ibid.,  88).  So  actions  on  the  case  for 
nuisances  became  common.  If  the  nuisance  was  in  its  nature  public,  as  a  weir  upon 
a  river,  there  might  be  an  indictment  for  maintaining  it  ad  nocwmentum  of  the  public, 
and  there  could  be  judgment  that  it  be  abated  ;  and  this  course  began  to  be  taken 
about  this  time,  as  appears  from  some  reported  cases  (Sir  Edward  Winter's  Cage, 
Yehi.,  60),  and  was  afterwards  the  course  taken,  as  the  old  real  actions  became  obsolete, 
for  the  abatement  of  nuisances  (Reg.  v.  Wigg,  2  Lord  Raymond's  Reps.,  1163  ;  Rex 
v.  Rosewell,  2  Salk.,  459  ;  Rex  v.  Stoughton,  2  Strange,  901).  Where  indeed  the 
nuisance  was  temporary  there  need  not  be  judgment  to  abate  it  (Rex  v.  Papporean, 
2  Stice,  686),  as  every  repetition  of  it  would  be  punishable  by  a  fresh  fine  :  but  if  it 
were  permanent  in  its  nature,  then  the  proper  judgment  on  an  indictment  would  be 
to  abate  it,  or  to  inflict  fine  and  imprisonment  if  it  were  not.  Thus  it  was  held  in 
this  reign  that  an  action  on  the  case  did  not  lie  by  one  freeholder  against  another  for 
maintaining  a  bank  on  a  brook  whereby  it  overflowed  the  plaintiff's  land ;  for  it  was 
said,  if  it  were  a  nuisance  (being  a  nuisance  to  the  freehold),  assize  or  quod  permittat 
would  be  the  proper  remedy  by  which  he  would  abate  the  nuisance ;  wherefore  it  was 
adjudged  for  the  defendant  (Beswich  v.  Amden,  Cro.  Eliz.,  S20).  Both  these  actions  of 
assize  of  nuisance  and  quod,  permittat  were  out  of  use  at  the  time  the  "  Comment- 
aries "  were  written  ;  but  as  the  party  could  not  by  action  in  the  case  abate  the- 
nuisance,  but  only  recovered  damages,  it  was  necessary  to  have  recourse  either  to  the 
old  remedies  or  to  indictment,  which  latter,  however,  would  not  lie,  except  for  a  public 
nuisance  (3  Bl.  Com.,  222).  Where  indeed  the  action  was  not  between  freeholders, 
that  is,  where  both  parties  were  not  freeholders,  and  the  action  was  not  for  a  nuisance 
annexed  to  the  freehold,  but  for  a  merely  temporary  injury,  as  stopping  a  way,  which 
might  be  permanent  or  temporary,  the  party  had  his  election  to  sue  in  an  action  on 
the  case  or  for  damages,  or  by  assize  for  abatement  (Alston  v.  Pamphyn,  Cro.  Eliz., 
466).  If  an  assize  were  brought,  there  was  judgment  to  abate  the  nuisance  ;  but  the 
proceedings  in  real  actions  were  slow ;  and  it  was  found  that  the  award  of  damages  in 
actions  on  the  case  were  in  most  cases  equally  efficacious,  as  fresh  actions  would  lie  for 
the  continuance  of  the  nuisance,  and  the  process  in  actions  on  the  case  was  much  more 
speedy.  There  was  one  class  of  actions  which  came  into  vogue  in  this  reign,  entirely  of  a 
novel  character,  and  the  rise  of  which  can  be  traced  to  the  great  religious  revolution 
which  had  taken  place.  This  was  actions  for  slander,  which,  previous  to  that  era, 
were  unknown,  slander  being  of  spiritual  cognizance,  and  dealt  with  in  the  ecclesias- 
tical courts,  by  which  slanderers  were  compelled  to  do  public  penance,  and  make 
public  reparation.  After  the  Reformation,  the  power  of  the  church  being  so  crippled, 
and  the  jurisdiction  of  the  ecclesiastical  courts  so  reduced,  these  cases  ceased  to  be 
taken  into  the  ecclesiastical  courts,  and  actions  grounded  upon  temporal  damage  were 
brought  in  the  courtB  of  law.  This  class  of  actions  rose  so  suddenly,  or  multiplied 
so  rapidly,  that  the  law-books  of  the  age  are  full  of  them.  In  one  small  volume  of 
reports  (Yelverton's)  there  are  not  less  than  nearly  sixty  cases  of  slander,  and  many 
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to  arise  a  new  order  of  things  about  this  time,  when  the  law  took 
almost  a  new  face.    At  this  period  are  terminated  in  general  our 

of  them  are  of  the  most  unseemly  and  unsavoury  character.  They  multiplied  indeed 
so  enormously,  that  the  courts  did  all  they  could  to  discourage  them  ;  and  they  held, 
for  instance,  that  mere  defamatory  speaking,  even  although  it  did  produce  actual 
and  special  damage  to  the  party  slandered,  was  not  actionable  unless  the  slander 
was  spoken  maliciously  ;  and  that  this  was  not  satisfied  by  mere  legal  or  constructive 
malice,  which  required  some  substantive  actual  maliee  be  alleged  and  proved,  is 
plain  from  the  cases  decided.  Thus,  where  a  woman  sued  for  words  imputing  to  her 
incontinence,  whereby  she  had  lost  a  marriage,  although  she  obtained  a  verdict,  the 
court  arrested  the  judgment  because  it  was  not  alleged,  and  did  not  appear,  that  the 
words  of  slander  were  spoken  maliciously,  notwithstanding  that  the  special  damage 
thereupon  was  alleged  and  proved  (Brunsby  v.  Bvlepry,  Yelv.,  .113).  This  seems  to 
show  that  the  mere  allegation  of  slanderous  language  'did  not  suffice  to  show  that 
it  was  spoken  maliciously,  as  it  seems  the  same  law  must  have  been  laid  down  had 
the  words  been  such  as  would  be  accountable  per  se  as  imputing  a  crime,  and  all  the 
precedents  alleged  the  words  to  have  been  -spoken  maliciously.  And  in  cases  in 
which  the  words  used  implied  a  crime,  the  courts  were  astute  to  defeat  the  action  by 
strict  and  almost  strained  constructions,  such  as  would  be  put  upon  indictments  in 
criminal  or  capital  cases.  Thus,  where  the  action  was  in  these  words,  "  Thou  art  an 
arrant  knave,  for  thou  hast. bought  stolen  swine,  knowing  them  to  be  stolen,"  it  was 
adjudged  against  the  plaintiff,  "for  the  receipt  or  sale  of  goods  stolen  is  not 
felony,  nor  makes  an  accessary,  unless  it  be  joined  with  the  receipt  or  abetment 
of  the  felon  himself ;  which,  no  doubt,  was  proved  at  the  trial,  although  the  court 
chose  to  suppose  it  might  have  been  otherwise.  "  And  in  some  cases  it  is  lawful 
(they  said)  to  receive  stolen  goods;  as  if  the  lord  of  a  manor,  who  has  bono,  waivata, 
meets  with  a  suspicious  person  who  has  stolen  goods,  and  stops  the  goods,  and  the 
party  confesses  them  to  have  been  stolen,  and  flies  ;  in  that  case  it  is  a  receipt 
of  stolen  goods,  knowing  them  to  have  been  stolen,  and  yet  .it  is  not  any 
slander  if  any  one  should  say  to  him,  '  You  have  taken  stolen  goods,  knowing  them 
to  be  stolen.'  "*  This,  however,  would,  it  is  manifest,  depend  upon  the  senEe 
in  which  the  words  would  be  understood  naturally  by  those  who  iheard  the  words, 
and  which  again  would  depend  upon  whether  they  were  aware  of  the  circumstances 
being  as  suggested.  And  in  such  a  case  it  is  not.likely  that  any  jury  would  find  for 
the  plaintiff,  as  they  did  in  the  case  in  question, — a  fact  quite  forgotten  by  the  court 
in  their  obvious  anxiety  to  defeat  the  action.  In  another  case,  where  the  plaintiff,  a 
widow,  complained  that  the  defendant  had- said,  in  the  presence  of  others,  "Thy 
father  said  thou  hast  murdered  thy  husband,"  although  they  rendered  a  verdict,  yet 
judgment  was  arrested,  because,  it  was  said,  "  the  words  impute  in  themselves  a 
slander,  yet  it  is  not  expressly  alleged  in  the  declaration  that  the  plaintiff' sJmsband  was 
dead  at  the  time  the  words  were  spoken,"  as  if  this  could  have  mattered,  the  imputa- 
■  tion  being  that  she  had  murdered  him,  and  that  of  itself  importing  and  conveying  to 
the  minds  of  the  hearers  that  she  had  killed  .him,  -and  as  if — if  it  had  appeared  that 
he  was  stOl  living,  and  known  to  be  so — at  the  time  the  jury  would  have  found  for 
the  plaintiff  (Boldroc  v.  Porter,  Teh).  Reps.,  22).  It  was  laid  down,  that  words  of  mere 
general  abuse,  as  "rogue,"  "rascal,"  &c,  were  not  actionable,  "for  they  are  not 
slanders,  but  sound  only  in  disgrace"  (Heake  v.  Moutton,  Yeh.,  90),  and  that  there 
must  be  some  imputation  of  a  specific  crime  or  offence  punishable  bylaw,  for  such 
an  imputation,  it  was  said,  showed  malice  in  the  defendant,  and  was  a  great  injury 
to  the  plaintiff,  thus  indicating  that  there  might  be  defamatory  words,  the  evident 
effect  of  which  being  to  inflict  Buch  serious  injury  that  the  speaking  of  them  im- 
plied malice  or  intention  to  injure,  which  would  be  malice  in  a  legal  sense,  and  so 
sustain  the  action  (Newbyn  v.  Fassett,  ibid.,  152).  Another  remarkable  feature  of  the 
age,  as  illustrated  by  the  law  reports,  is  the  enormous  increase  of  libel  and  slander,  as 
to  which  the  chief-justice  said,  that  the  judges  had  resolved  that  actions  for  slander 
should  have  no  power,  forasmuch  in  those  days  they  more  abounded  than  in  times 
past,  and  the  intemperance  and  malice  of  men  increased.  "  In  our  books,"  says  Lord 
Coke,  "  before  this  time,  actions  for  slander  were  mostrrare  "  (.4  Coke's  Reps.  ,15) ;  but 
a  glance  at  the  law  reports  of  this  reign  will  show  that  they  were  most  numerous. 
They  had,  in  fact,  enormously  multiplied,  so  that  this  forms  one  of  the  most  promi- 
nent features  in  the  legal  history  of  the  reign.  Another  remarkable  feature  in  it  is 
the  great  increase  of  perjury,  which  led,  Lord  Coke  says,  to  the  devising  of  a  new 

*  Dowson's  Case,  Yelverton's  Reps.,  5. 
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legal  inquiries,  as  few  are  at  the  pains  of  looking  further  back  than 
the  writings  of  this  time,  or  examining  very  minutely  into  the  mines 
where  the  lawyers  of  Queen  Elizabeth's  days  dug  for  their  learning. 
We  are  usually  content  with  such  portion  of  that  ancient  matter, 
and  that  shape  in  which  we  receive  it  from  them,  or  even  from 
writers  of  a  later  date  ;  and  a  man  is  esteemed  no  superficial  reader 
who  has  collected  his  knowledge  from  this  source. 

When  we  consider   Queen  Elizabeth's  reign  in  this  view,  it 
becomes  a  very  interesting  period  in  the  history  of  our  jurispru- 
dence.    From,  hence  the  commencement  of  modern  law  may  be 
dated.     While  the  decisions  of  the  earlier  periods  are  looked  into 
with  diffidence,  and  a  suspicion  that  they  may  have  been  overruled 
or  explained  away,  we  find  those  of  this  reign  repeatedly  quoted  as 
incontrovertible  and  leading  authorities:  they  are  within  the  compass 
of  the  student's  reading,  and  the  reference  of  the  man  of  business. 
Before  we  enter  on  the  criminal  law  of  this  reign,  it  will  be 
proper  to  mention  a  court,  whose  authority,  though  established 
with  a  view  to  the  ecclesiastical   state,  may  be  considered  as  a 
criminal  jurisdiction  of  the  most  severe  kind.     This  was  the  Court 
of  High  Commission. 
The  first  statute  of  this  reign  had  conferred  on  the   queen 
The  court  of  ^e  supremacy  over  the  church  in  as  ample  a  manner 
high  com-     as  it  had  been  enjoyed  by  Henry  VIII.  and  Edward 
mission.        Yl  i     There  is  a  clause  in  this  act  which  empowers 
the  queen,   by    letters-patent,   to  name  and  authorise,    as   often 
as   she   shall  think  meet,    for   such  time   as   she   shall  please, 
such  person  or  persons,  being  natural-born  subjects,  as  she  shall 
think  fit  to  execute  all  jurisdiction  concerning  spiritual  matters 
within  the  realm ;  and  to  visit,  reform-,  redress,  order,  correct,  and 
amend  all  errors,  heresies,   schisms,  abuses,  offences,  contempts, 
enormities  whatsoever,  which  belong  to  any  ecclesiastical  authority,2 
and  as  a  restriction  on  the  authority  of  such  commissioners.     It 
was  provided  by  another  clause  of  the  same  act,3  that  no  matter  ' 
shall  be  adjudged  heresy  but  only  such  as  has  been  so  adjudged 
by  the  canonical  scriptures,  or  by  the  first  four  general  councils, 
or  by  any  other  general  council  wherein  the  same  was  declared 
heresy  by  the  express  and  plain  words  of  the  canonical  scriptures  ; 
or  such  as  may  hereafter  be  adjudged  heresy  by  parliament  with 
the  assent  of  the  convocation.     So  that  charges  of  heresy  were  not 

form  of  action  in  order  to  get  rid  of  one  in  which  the  oath  of  the  party  interested 
was  allowed.  Among  the  means  of  arbitrary  power  possessed  and  employed  by  this 
sovereign  were  the  Star-ehamber  and  the  high  commission  court.  The  Star-chamber, 
as  already  has  been  seen,  existed  under  Henry  VII.,  and  was  in  that  reign  sanctioned 
by  parliament.  It  possessed  an  unlimited  discretionary  power  of  fining,  imprisoning, 
and  inflicting  corporal  punishment,  and  its  jurisdiction  extended  to  all  sorts  of 
offences,  contempts,  and  disorders  that  lay  not  within  reach  of  the  common  law.  The 
members  of  the  court  consisted  of  the  privy  council  and  the  judges,  men  who  all  of 
them  enjoyed  their  offices  during  pleasure.  There  needed  but  this  one  court  to  put 
an  end  to  all  regular  and  legal  plans  of  liberty  ;  for  who  durst  set  himself  in  opposi- 
tion to  the  crown,  or  aspire  to  the  character  of  being  a  patron  of  freedom,  while 
exposed  to  this  arbitrary  jurisdiction  ?  (Hume,  vol.  v.,  App.  iii.) 

1  Stat.  1  Eliz.,  c.  i.,  s.  17.  *  Sect.  18.  »  Ibid.  36. 
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left  so  much  at  large  as  they  had  heen  in  the  preceding  reign. 
These  were  the  powers  given  by  the  statute. 

The  first  commission  granted  under  the  authority  of  this  act  was 
in  1559,  when  one  was  made  for  the  province  of  Canterbury,  and 
another  for  that  of  York  (a).     The  preamble  of  the  commission 

(a)  The  court  of  high  commission  was  another  jurisdiction  still  more  terrible, 
both  because  the  crime  of  heresy,  of  which  it  took  cognizance,  was  more  undefinable 
than  any  civil  offence,  and  because  its  methods  of  inquisition  were  more  contrary  to 
all  the  most  simple  ideas  of  justice  and  equity.  The  fines  and  imprisonments 
imposed  by  the  court  were  frequent.  The  deprivations  and  suspensions  of  the  clergy 
for  nonconformity  were  also  numerous,  and  comprehended  at  one  time  the  third  of  all 
the  ecclesiastics  of  England  (Ne.aU,  vol.  i.,  p.  479).  The  queen,  in  a  letter  to  the  Arch- 
bishop of  Canterbury,  said  expressly  that  no  man  should  be  suffered  to  decline  either 
on  the  left  or  on  the  right  hand  from  the  drawn  line  limited  by  authority  and  by  her 
laws  and  injunctions  (Munden,  p.  183).  Sir  J.  Mackintosh  observed  : — "  If  such 
power  were  conferred  by  it,  the  sovereign  was  absolute  ;  if  it  was  not  conferred, 
Elizabeth  set  heresy  above  the  law"  (Ibid.)  Lord  Coke  pronounced  the  commission 
contrary  to  law,  and  says  that  at  a  later  period,  when  a  similar  commission  was  issued, 
a  man  slew  a  pursuivant,  who  with  a  warrant  from  the  commissioners  had  entered 
and  searched  his  house,  and  then  he  was  discharged  by  the  judges,  on  the  ground 
that  the  warrant  was  illegal  (4  Just.,  42  Eliz.)  But  that  was  near  the  close  of  the 
reign,  when  the  people,  so  long  estranged  by  such  atrocious  oppression,  were  growing 
rapidly  ripe  for  revolt,  and  in  the  meantime,  for  a  long  series  of  years,  the  commis- 
sioners were  exercising  their  jurisdiction  by  fines  and  imprisonments,  ransacking  the 
houses  of  the  people  by  their  pursuivants,  and  their  consciences  by  administering 
oaths  (Mack.  Hist.  Eng.,  vol.  iii.,  c.  5).  It  is  difficult  to  imagine  a  more  shocking 
system  of  tyranny,  a  more  dreadful  reign  of  terror.  During  the  reign  of  Elizabeth, 
so  stern  and  terrible  was  the  tyranny  she  exercised,  no  one  durst  call  in  question 
what  was  the  real  scope  and  effect  of  this  statute,  and  whether,  in  particular,  it 
authorised  the  court  of  high  commission,  with  its  arbitrary  powers  of  fine  and  impri- 
sonment. But  in  the  reign  of  James  I.,  the  judges,  at  the  instance  of  the  courageous 
Coke,  were  emboldened  to  declare  their  views  upon  it.  And  when  the  archbishop 
cited,  and  relied  upon  this  clause,  coupled  with  the  notorious  fact  that  Edward 
VI.  and  Henry  VIII.  had  issued  such  commissions,  whence  he  urged,  that  by  the 
above  clause,  the  clause  of  restitution,  the  power  was  confirmed  by  parliament.  Lord 
Coke  answered  that  this  was  a  great  error,  for  that  the  very  word  restitution  implied 
that  it  was  to  be  understood  of  lawful  jurisdiction  and  authority,  and  that  the  words, 
"  heretofore  lawfully  exercised,"  plainly  limited  the  clause  (in  which  view  he  was  con- 
firmed by  the  judges)  ;  and  moreover,  he  laid  it  down  that  the  commissioners  could 
not  legally  fine  or  imprison,  even  although  they  had  constantly  done  so  all  through 
the  reign  of  Elizabeth  (12  Coke,  85).  And  this  had  indeed  been  judicially  determined 
in  the  reign  of  James  I.,  on  a  habeas  corpus,  issued  at  the  instance  of  a  person  who 
had  been  imprisoned  by  order  of  the  commissioners.  And  the  court  said  that  the 
commissioners  had  no  power  to  imprison,  and  that  though  they  had  used  for  twenty 
years  to  do  so  without  exception  being  taken,  yet  when  it  came  before  them  judicially 
they  ought  to  judge  according  to  law  (Chancey's  Case,  12  Coke,  83).  Nevertheless, 
the  law  officers  of  the  crown,  contrary  to  Coke's  opinion,  advised,  upon  consideration 
of  certain  precedents,  in  the  reign  of  Elizabeth,  that  the  high  commissioners  had 
authority  even  to  issue  the  writ  of  de  heretico  comburendo  upon  conviction  for  heresy 
( Writ  De  heretico  comburendo,  12  Coke,  93),  whence  it  is  to  be  inferred  that  such  writs 
actually  had  issued  in  Elizabeth's  reign.  Nevertheless,  it  is  stated  by  Lord  Coke 
that  the  high  commissioners  committed  parties  for  heresy,  and  that  they  had  power 
to  do  so.  For  he  says  that  they  had  committed  certain  persons  for  that  they  were 
vehemently  suspected  to  be  Brownists,  i.  e.,  Independents,  and  they  obtained  a  habeas 
corpus ;  but  were  remanded,  because  the  high  commissioners  had  power  to  commit 
for  heresy  (12  Coke's  Reps.,  40).  But  in  Lady  Throgmorton's  case  it  was  held,  that 
parties  could  not  be  cited  before  the  commissioners  for  any  offence  for  which  there 
was  remedy  by  the  common  law  ;  and  that,  on  the  other  hand,  they  could  not  take 
cognizance  of  a  mere  private  act,  such  as  causing  reparation  between  husband  and 
wife,  not  amounting  to  an  enormous  offence  within  the  meaning  of  the  act  (Ibid.),  so- 
that,  one  way  or  another,  the  jurisdiction  of  the  court  was  a  good  deal  restrained.  It  is 
to  be  observed,  that  almost  at  the  end  of  the  reign  it  was  laid  down  by  the  judges 
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states,  that  the  queen  intended  a  general  visitation  of  the  whole 
kingdom ;  and,  therefore,  she  empowered  the  commissioners,  or 
any  two  of  them,  to  examine  the  true  state  of  all  churches,  to 
suspend  or  deprive  such  clergymen  as  were  unworthy,  and  to  put 
others  into  their  places  ;  to  proceed  against  those  who  were  obsti- 
nate by  imprisonment,  church  censures,  or  any  other  legal  way : 
they  were  to  reserve  pensions  for  such  as  would  not  continue  in 
their  benefices,  but  quitted  them  by  voluntary  resignation ;  to 
examine  all  those  who  were  imprisoned  on  account  of  religion,  and 
to  discharge  them ;  and  to  restore  all  such  to  their  benefices  as 
had  been  unlawfully  turned  out  in  the  late  reigns ;  which  last  two 
directions  were  in  favour  of  those  who  still  lay  under  the  weight  of 
Mary's  prosecution. 

This  was  the  first  high  commission:  it  differs  from  the  like 

that,  although  at  common  law  convocation  could  commit  a  heretic,  and  even  a  bishop 
could  do  so  pro  salutes  amimce,  and  for  the  imposition  of  penance,  the  bishops  could  not 
imprison,  or  impose  any  corporal  punishment,  except  by  statutes  now  repealed.  The 
makers  of  the  act  of  1  Elizabeth  were,  Lord  Coke  says,  in  doubt  what  should  be 
adjudged  heresy ;  and  therefore,  if  any  person  were  charged  with  heresy  before  the  high 
commissioners,  they  had  no  authority  to  judge  any  matter  to  be  heresy  but  as  denned 
in  the  statute,  which  indeed  left  it  all  open,  except  as  to  any  heresy  which  might  be 
declared  by  .any  act  of  parliament.  To  this  day,  said  Lord  Coke,  the  diocesan  hath 
jurisdiction  of  heresy,  and  so  it  hath  been  used  all  through  Queen  Elizabeth's  reign  ; 
but  the  diocesan  could  not  (the  old  statutes  being  repealed)  imprison  a  man  for  heresy, 
and  at  this  day,  he  adds,  no  one  could  be  accused  of  heresy  before  any  temporal  judge. 
Just  before  the  close  of  the  reign  of  Elizabeth,  indeed,  the  legality  of  the  proceedings 
of  the  commissioners  was  tested  in  a  striking  manner.  A  pursuivant  was  sent  by  the 
commissioners  to  arrest  the  body  of  a  man  to  appear  before  them,  and  in  resistance 
of  the  arrest,  the  pursuivant  was  killed.  And  if  this  was  murder  or  not  was  doubted ; 
and  this  depended  upon  the  validity  of  the  power  and  authority  of  the  pursuivant : 
for  if  his  authority  was  lawful,  then  killing  an  officer  of  justice  in  execution  of  his 
office  was  murder  :  and  advisement  was  taken  until  the  next  assizes  ;  and  upon  con- 
ference at  the  next  assizes,  it  was  resolved  that  the  arrest  was  tortuous,  and  by  con- 
sequence that  it  was  not  murder  {Simpson's  Case,  before  the  judges  of  assize  in 
Northamptonshire ;  42  Miz.,  stated  by  Lord  Coke  in  the  High  Commission  Case,  12 
Coke's  Reps.,  50).  There  it  was  held  that  the  commissioners  could  not  send  a  pur- 
suivant to  arrest  any  person  subject  to  their  jurisdiction  ;  but  ought  to  proceed 
acsording  to  civil  law  by  citation.  It  appears  that  the  judges  did  what  they  could, 
or  at  all  events  what  they  durst,  to  restrain  the  exercise  of  this  novel  and  illegal  juris- 
diction. For  Lord  Coke,  in  his  reports  published  in  the  next  reign,  says  that  there 
was  a  case  reported  by  Lord  Dyer,  but  not  printed,  which  occurred  in  the  tenth  year 
of  the  queen,  and  in  which  a  party  had  been  committed  to  the  Fleet  by  the  high 
commissioners  in  a  cause  ecclesiastical  :  for  that  he  had  been  at  mass  and  refused  to 
swear  to  certain  articles  to  be  proposed  to  him  ;  and  it  was  held,  that  though  in  such 
case  ecclesiastical  jurisdiction  was  served  by  the  statute  10  Elizabeth,  yet  they  ought 
not  in  such  case  to  examine  him  upon  oath,  and  thereupon  he  was  delivered  by  the 
court  upon  the  habeas  corpus  (12  Coke,  27).  And  so  in  another  case  (18  Miz.,  Dyer's 
Heps.,  175),  because  they  could  not  imprison.  In  the  next  reign  it  was  held,  that 
the  construction  of  the  statute,  and  the  commission  under  it,  belonged  to  the  courts 
of  common  law,  as  the  authority  and  power  was  given  by  act  of  parliament ;  and 
they,  accordingly,  proceeded  to  restrain  it.  By  that  act,  it  was  said,  the  commis- 
sioners had  power  to  exercise  all  jurisdiction,  spiritual  and  ecclesiastical,  and  to  visit 
and  reform  all  heresies,  &c,  which  by  any  spiritual  or  ecclesiastical  power  could 
lawfully  be  so  reformed  :  so  that,  it  was  said,  these  branches  of  the  statute  limited 
the  jurisdiction  and  what  offences  should  be  within  it,  and  only  such  offences  could 
lawfully  be  reformed  by  the  ecclesiastical  law.  But  it  was  held  that  the  act  did  not 
give  the  queen  power  by  her  letters-patent  to  alter  the  proceedings  of  the  ecclesiasti- 
cal law,  or  give  to  her  absolute  power  to  prosecute  what  proceedings  concerning  the 
landB,  goods,  or  bodies  of  her  subjects,  should  be  taken.    And  if  any  other  construe- 
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authority  which  had  heen  delegated,  in  the  reign  of  Henry 
VIII.,  to  Cromwell,  with  the  title  of  vicar-general,  inasmuch  as 
it  was  given  to  more  than  one  person,  whom  it  was  not  thought 
proper  again  to  trust  with  such  ample  powers.  This  commission 
was  directed  to  persons  both  clergy  and  lay.1  It  was  of  a  confined 
nature,  designed  merely  to  assist  in  completing  the  Keformation, 
and  was  restrained  to  the  particular  objects  therein  specified. 
However,  exception  was  taken  to  this  commission  at  the  time  :  the 
principal  complaint  was,  that  the  queen  should  give  the  visitors 
authority  to  proceed  by  ecclesiastical  censures ;  which,  considering 
some  of  them  were  laymen,  seemed  a  great  stretch  of  supremacy. 
This,  on  the  other  hand,  was  defended,  by  alleging  that  this  was  no 
more  than  the  lay  chancellor  ordinarily  did  in  the  ecclesiastical 

tion  should  be  put,  it  was  said,  it  would  be  full  of  great  peril  and  inconvenience,  for 
then  not  only  imprisonment  of  body,  but  confiscation  and  some  corporal  punishment 
might  be  imposed  for  heresy,  schism,  &c. ;  and  power  might  be  given  them  to  burn  any 
man  for  heresy.  But  all  this  power  had  been  exercised  throughout  the  long  reign  of 
Elizabeth,  and  it  was  only  on  her  death  the  judges  durst  say  it  was  illegal.  A  question 
arose  upon  this  point  early  in  the  next  reign — whether  the  high  commissioners  in  eccle- 
siastical causes  could  imprison  men  ? — and  it  was  held  that  they  could  not  (12  Coke's 
Reps.,  20).  It  was  agreed  by  all  the  judges,  that  before  the  statute  1  Elizabeth,  u.  I, 
the  king  might  have  granted  a  commission  to  hear  and  determine  ecclesiastical  causes  ; 
which,  however,  the  king  certainly  could  not  have  done  prior  to  the  statutes  of  Henry 
VIII.,  and  never  had  done ;  but  that  notwithstanding  any  clause  in  their  commis- 
sion, the  commissioners  ought  to  proceed  according  to  the  ecclesiastical  law  allowed 
within  the  realm,  for  he  could  not  alter  his  temporal  or  ecclesiastical  laws  by  grant 
or  commission ;  and  they  could  not  have  punished  any  delinquent  by  fine  or  imprison- 
ment, unless  they  had  authority  to  do  so  by  act  of  parliament.  The  question,  there- 
fore, turned  upon  the  act  of  Elizabeth,  and  was  so  determined.  And,  in  the  reign  of 
James  I.,  the  Archbishop  of  Canterbury  having  laid  it  down  that  when  the  question 
was  ecclesiastical,  as  in  a  matter  within  the  cognizance  of  the  ecclesiastical  judges,  or 
in  any  other  case  in  which  there  was  not  express  authority  in  law,  the  king  himself 
might  decide  it  in  person ;  to  which  Lord  Coke,  in  the  name  of  the  judges,  only 
objected  to  this  extent,  that  the  king  in  his  own  person  could  not  adjudge  any  cause 
either  criminal,  as  treason  or  felony,  or  civil,  concerning  the  inheritance  or  goods  of 
a  party  ;  but  that  this  ought  to  be  adjudged  in  some  court  of  justice  according  to 
law  (Prohibitions  del  Roy,  12  Coke,  641).  This,  however,  left  the  proposition  of  the 
archbishop  quite  untouched  as  regarded  the  mere  definition  of  doctrine,  faith,  or 
worship,  in  which  it  was  deemed  that  the  crown  was  absolute  save  when  restrained 
by  statute.  The  high  commission  court  established  by  the  above  act  was  abolished 
by  the  11  Charles  I.,  c.  xi.,  and  the  revival  of  the  high  commission  court,  or  any  similar 
court,  is  provided  against  by  the  13  Charles  II.,  st.  1,  c.  xii.,  and  William  and  Mary, 
sep.  2,  c.  ii.  "  The  authorities  intermediate  in  date,"  it  has  been  said,  "  state  the 
law  as  it  was  in  force  under  the  former  of  these  statutes,  and  which  ceased  to  be  in 
force  on  the  passing  of  the  latter  "  (Opinions  of  Sir  R.  Palmer,  Sir  J.  D.  Coleridge,  and 
Dr  Deane,  April  19,  1869).  These  distinguished  men  appear  to  have  implied  that  the 
judicial  authorities,  as  to  the  authority  of  the  crown  by  virtue  of  the  supremacy,  are  to 
be  either  disregarded,  or  deemed  to  be  overruled  by  the  express  terms  of  the  statutes. 
They,  however,  appear  to  have  overlooked  that  the  statutes  only  provided  against 
the  re-establishment  of  any  court  with  the  like  power,  jurisdiction,  and  authority  as 
the  high  commission  court,  which  was  arbitrary  (vide  Hallam,  Const.  Mist.,  vol.  iii., 
o.  xiv.,  xv. ),  and  therefore  this  statute  would  be  no  obstacle  to  the  issuing  of  eccle- 
siastical commissions  to  try  and  determine  any  ecclesiastical  question,  provided  it 
did  no,t  interfere  with  any  established  ecclesiastical  tribunal,  as  it  must  do  if  it 
exercise  jurisdiction  over  matters  within  the  realm  :  because  there  the  ecclesiastical 
courts  and  the  judicial  committee  of  the  Privy  Council,  the  supreme  ecclesiastical 
tribunal,  exercise  jurisdiction  by  statute. 

'2  Bum.  Reform.,  358. 
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courts,  which  Bishop  Burnet  thinks  was  only  making  one  abuse  an 
excuse  for  another.1 

This  commission  expired  with  the  occasion  of  it.  From  the 
year  1568,  the  Puritans  had  grown  to  a  great  number,  and  gave 
much  uneasiness  to  the  queen,  who  was  always  as  jealous  of  the 
sectaries  as  of  the  Bomanists.  Archbishop  Grindal,  who-  had  a 
bias  this  way,  had  so  dissatisfied  the  queen  by  his  remissness  in 
suppressing  their  meetings,  that  he  was  proceeded  against  in  the 
Star-chamber,  and  sequestered  from  his  archiepiscopal  functions. 
When  Whitgift  succeeded  him,  he  informed  the  queen  that  the 
spiritual  authority  of  the  bishops  was  not  sufficient  without  the 
assistance  of  the  crown.  By  his  advice,  therefore,  a  new  commis- 
sion was  issued,  appointing  forty-four  commissioners,  of  whom 
twelve  only  were  ecclesiastics :  three  of  the  persons  appointed  con- 
stituted a  quorum. 

The  jurisdiction  of  this  new  ecclesiastical  commission  extended 
over  all  the  kingdom,  and  over  all  descriptions  of  men.  The  com- 
missioners were  empowered  to  visit  and  reform  all  errors,  heresies, 
and  schisms,  in  the  terms  and  to  the  extent  prescribed  by  the 
statute,  and  they  were  directed  to  make  inquiry  by  juries  and  wit- 
nesses, and  all  other  means  and  ways  which  they  could  devise ; 
which  seems  to  authorise  every  inquisitorial  power,  the  rack,  the 
torture,  and  imprisonment. 

Besides,  they  were  not  confined  to  matters  merely  spiritual ;  but 
they  had  also  power  to  punish  incest,  adultery,  fornication,  with  all 
misbehaviours  and  disorders  in  marriage.  Thus,  with  an  unlimited 
authority  to  inquire,  without  prohibition  or  appeal,  in  spirituals 
and  concerning  morals  and  behaviour,  by  a  summary  method  of 
trial,  and  with  their  own  discretion  only  to  restrain  them,  in  punish- 
ing by  fine  and  imprisonment,  this  court  had  all  the  appearance  of 
an  inquisition.2  ,  This  court  and  the  star-chamber  constituted  two 
engines  of  arbitrary  power,  which,  perhaps,  never  were  surpassed 
by  any  contrivance  of  government  to  keep  the  people  in  continual 
awe  of  the  sovereign  authority. 
„  .   .    . ,  The  criminal  law  was  reduced  to  a  greater  certainty 

Criminal  law.  ,  ,,...,,..  °  * 

by  several  decisions  in  this  reign. 

The  crime  of  murder  and  of  homicide  was  discussed  in  many 
Murder  and  points  of  view,  and  settled  by  frequent  decisions.     In 

homicide,  the  15th  of  the  queen,  a  remarkable  case  happened  at 
Warwick  assizes.  One  Saunders,  wanting  to  get  rid  of  his  wife, 
had,  by  the  advice  of  Archer,  mixed  arsenic  in  a  roasted  apple,  and 
gave  it  to  her ;  but  she,  after  tasting  it,  gave  it  to  a  child  of  theirs ; 
and  Saunders,  though  fond  of  this  child,  did  not  offer  to  take  it 
from  her,  lest  he  should  be  suspected.  The  child  died,  and  the 
wife  recovered ;  and,  upon  an  indictment,  it  was  made  a  question 
whether  he  was  guilty  of  murdering  the  child.  The  justices,  after 
some  consideration,  agreed  that  it  was  murder,  and  the  reason  they 

1  2  Burn.  Keforra.,  371.  2  5  Hume,  263. 
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gave  was  this :  that  Saunders  administered  the  poison  with  an 
intent  to  kill  a  person,  and  when  death  followed,  though  to  another 
person,  they  thought  he  should  be  punished,  rather  than  the  death 
go  unrevenged ;  for  the  wife,  who  was  ignorant  of  the  poison,  was 
certainly  innocent  of  the  death.  And  this  seems  consonant  to  the 
old  law;  for  it  had  been  long  held,  that  if  a  man  of  malice 
prepense  shot  an  arrow  at  a  man  with  intent  to  kill,  and  he  killed 
another,  the  crime  of  murder  was  equally  imputed  to  him.1 
The  same  of  lying  in  wait  for  one  person  and  killing  another  by 
mistake. 

But  the  difficult  part  of  this  case,  and  that  which  raised  most 
doubt  with  the  justices  was,  whether  Archer  should  be  adjudged 
accessory  to  the  murder ;  for  Archer's  advice  and  aid  was  in  order 
to  kill  the  wife ;  and  although  it  so  happened  that  the  daughter 
was  murdered  by  the  principal,  yet  he  could  not  well  be  said  to 
procure  that  consequential  act.  This  matter  was  therefore  adjourned 
till  the  opinion  of  the  rest  of  the  judges  could  be  obtained  ;  and 
having  depended  in  this  manner  for  three  years,  the  judges  at  length 
agreed  that  Archer  was  not  accessory  to  the  murder,  for  the  murder 
of  the  daughter  being  a  distinct  fact  from  what  he  had  contrived, 
they  thought  his  assent  should  not  be  drawn  further  than  he  gave 
it.  But  rather  than  make  a  precedent  of  this  judgment,  it  was 
never  delivered,  but  the  offender  was  respited  from  time  to  time 
till  he  obtained  his  pardon.2 

This  opinion  of  the  judges  on  Archer's  case  is  approved  by 
Plowden,  who  thinks  it  reasonable  that  he  who  advises  or  com- 
mands a  thing  to  be  done  should  be  judged  accessory  to  all 
that  follows  from  that  thing,  but  not  from  any  distinct  thing ;  as 
if  I  command  a  man  to  rob  another,  who  resists,  and,  a  combat 
ensuing,  the  robber  kills  him,  I  shall  be  accessory  to  the  murder ; 
because,  as  he  was  pursuing  my  command,  I  was  in  all  reason  a 
party  to  everything  that  happened  in  the  execution  of  it.  So,  if  I 
command  one  to  beat  a  person,  and  he  kills  him,  or  to  burn  a 
man's  house,  and  in  consequence  of  that  another  takes  fire,  I  am 
accessory  to  the  fact  which  happened  (and  in  the  nature  of  things 
was  likely  to  happen)  in  consequence  of  the  first.  But  if  I  com- 
mand him  to  burn  the  house  of  A.,  and  he  burns  the  house  of  B. ; 
or  to  steal  a  horse,  and  he  steals  an  ox ;  or  to  rob  such  a  goldsmith 
while  at  Sturbridge  fair,  and  he  robs  his  house  in  Cheapside ;  these 
are  distinct  facts  from  those  I  gave  my  assent  to,  and  therefore  I 
am  not  in  law  accessory  thereto.  Yet  if  I  command  one  to' kill 
another  by  poison,  and  he  does  it  with  a  sword ;  or  to  kill  him  in 
the  fields,  and  he  does  it  in  the  city ;  or  to  kill  one  day,  and  he 
does  it  another ;  there  I  am  still  accessory,  because  the  death  was 
the  principalmatter,and  the  other  but  form  and  circumstance.  How- 
ever, if  I  command  a  person  to  do  a  felony,  and  afterwards  charge 
him  not  to  do  it,  and  he  does  it,  I  am  not  accessory  thereto,  though 

1  Plowd.,  2.  2  Ibid.,  473. 
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I  should  be  accessory  if  he  had  done  the  fact  before,  notwithstand- 
ing any  secret  repentance  of  mine.1 

The  distinction  between  murder  and  manslaughter  still  occasioned 
some  confusion,  in  consequence  of  which  there  is  discoverable  a 
want  of  uniformity  in  the  practice  of  different  judges ;  some  con- 
sidering them  as  distinct  offences,  others  as  two  names  for  the 
same  offence :  it  is  only  upon  this  difference  in  the  conceptions 
of  lawyers  on  this  subject  that  we  can  account  for  some  singular 
passages  in  the  reports.  In  the  9th  of  the  queen,  a  man  being 
appealed  of  felony  and  murder,  was  acquitted  of  the  latter,  and 
found  guilty  of  the  felonious  killing :  upon  this,  Dyer  says  it  was  a 
doubt  in  the  queen's  bench  whether,  upon  this  verdict,  the  de- 
fendant should  be  discharged  of  the  appeal,  though  he  could  not 
read  as  a  clerk,  that  is,  whether  an  acquittal  of  the  murder  was  not 
an  acquittal  of  the  whole  offence  charged ;  this  was  upon  the  idea 
that  the  murder  and  manslaughter  was  the  same  crime.  But  the 
court  seem  at  last  to  have  agreed  that  he  should  be  burnt  and  im- 
prisoned for  the  manslaughter,  as  they  made  it  a  question  whether 
the  queen  could  pardon  the  burning.2  Again,  in  25  Elizabeth,  one 
Darley  being  appealed  of  murder,  was  found  guilty  of  homicide, 
and  has  his  clergy,  as  in  the  above  case ;  but  afterwards  an  indict- 
ment was  preferred  against  him  for  murder,  as  if  his  former  con- 
viction for  homicide  did  not  include  the  offence  he  was  now  charged 
with.  But  the  court  there  held  that  the  former  conviction  was  a 
good  bar  to  this  indictment:  they  emphatically  declared  that  it 
was  a  good  bar  at  common  law,  and  restrained  by  no  statute ;  in- 
timating, probably,  the  reason  upon  which  the  contrary  opinion 
might  be  founded :  they  said  it  was  one  fact,  and  no  man's  life 
should  be  put  twice  in  jeopardy  for  one  and  the  same  offence.3 

Several  years  after  this,  in  the  case  of  Wroth  v.  Wigges,  in  an 
appeal  of  murder,  another  difficulty  arose ;  for  the  evidence  being, 
as  the  court  of  king's  bench  thought,  such  as  to  convict  him  of 
manslaughter,  the  jury  gave  a  general  verdict  of  not  guilty  of  the 
murder ;  and  being  asked  if  he  was  guilty  of  the  manslaughter, 
they  answered,  they  had  nothing  to  do  to  inquire  of  that.  The 
court  being  staggered  with  this  answer,  sent  Justice  Fenner  to 
consult  the  judges  of  the  common  pleas  how  to  act,  who  thought 
the  jury  were  not  compellable  to  inquire  of  the  manslaughter ; 
upon  which  the  verdict  was  taken,  and  the  prisoner  discharged.* 
Much  of  this  puzzle  arose  from  the  term  manslaughter  being  origi- 
nally a  generic  expression,  including  murder  as  well  as  other  sorts 
of  killing,  and  therefore  it  was  improperly  applied  to  a  species  or 
sort  of  killing  ;  for  which  reason  they  had  lately  invented  the  term 
of  chance-medley  to  supply  this  modern  application  of  it.  A  very 
correct  writer  of  this  reign  takes  notice  of  this  confusion,5  and  says, 
that  he  shall  use  the  word  manslaughter,  as  Bracton  and  Staun- 

'  Ibid.  ,475.  *  9  Eliz.    Dyer,  261, 26.  3  4  Rep.,  40  a. 

Cro.  Eliz.,  276.  «  Lamb.  Iren.,  218. 
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forde  had  rightly  done,  as  a  general  expression,  including  as 
well  murder  as  other  degrees  of  killing ;  and  he  discovers  some 
indignation  at  those  unskilful  men  (as  he  calls  them)  who 
nowadays  would  needs  restrain  it  to  manslaughter  by  chance- 
medley. 

The  new  distinction  between  murder  and  manslaughter  led  to  a 
singular  construction  being  put  upon  stat.  3  Henry  VII.,  c.  1.  In 
the  20th  of  the  queen,  one  Holcroft  was  appealed  of  murder,  and 
in  bar  of  the  appeal  he  pleaded  an  indictment  for  manslaughter, 
and  that  he  confessed  the  indictment.  Now,  notwithstanding  at 
the  time  of  making  that  statute  murder  and  manslaughter  were 
in  law  the  same  thing,  they  resolved,  clearly,  that  a  conviction  of 
manslaughter,  and  clergy  had,  was  a  bar  to  an  appeal  under  that 
act,  upon  the  idea,  probably,  that  clergy  being  taken  from  one 
attainted  of  murder,  to  give  the  statute  some  force,  it  should  be 
construed  to  mean  such  attainder  for  killing  as  might  have  clergy, 
which  was  manslaughter.  In  this  case  they  also  came  to  some 
material  resolutions  upon  the  wording  of  the  act :  for  it  was  ob- 
jected that  the  defendant  being  neither  acquitted  nor  attainted,  he 
was  not  within  the  letter  of  it.  But  they  resolved  the  bar  to  be 
good  at  the  common  law,  and  not  restrained  by  the  act ;  for  if  the 
defendant  had.had  his  clergy,  then  the  appeal  would  not  lie ;  and 
if  he  is  attainted,  and  has  his  clergy,  it  is  excepted  out  of  the  act, 
and  left  to  the  common  law,  a,  fortiori,  if  he  is  convict,  and  prays 
his  clergy.  They  said,  that  the  words  attainted  of  murder  should 
not  be  intended  only  of  a  person  who  had  judgment  of  life,  but 
also  one  convicted  by  confession  or  verdict ;  for  one  attainted  is  a 
a  person  convicted,  and  more ;  and  if  it  did  not  extend  to  persons 
convicted,  the  whole  purview  of  the  act  would  be  lost.  Thus,  stat. 
25  Edward  III.,  c.  2,  says  attainted  by  verdict,  which  means  only 
convicted  by  verdict-;  and  it  was  common  in  our  old  law  books 
to  confound  conviction  and  attainder.  They  thought  it  singular 
that  the  appeal  should  not  lie  against  persons  convicted,  when  the 
statute  allowed  it  against  persons  acquitted.  Again,  they  said, 
that  though  the  statute  speaks  of  the  heir  of  him,  yet  it  had  been 
determined  in  the  case  of  one  Agnes  Gainford,  that  the  heir  of  a 
woman  should  have  an  appeal  under  this  act.1  The  same  point  as 
the  above  was  again  decided  in  Wroth  v.  Wigges,  in  the  34th  of 
the  queen. 

It  was  laid  down  by  the  whole  court  in  Young's  case,  that  if  the 
constable  and  others  assisting  him  come  to  suppress  an  affray,  and 
preserve  the  peace,  and  he  or  his  assistants  are  killed,  the  law  will 
construe  it  malice  and  murder ;  although  the  murderer  did  not 
know  him,  and  though  the  affray  was  sudden,  because  they  acted 
under  authority  of  law :  the  same  of  a  bailiff  executing  process,  or 
a  watchman  doing  his  duty.2 

It  seems  the  term  manslaughter  had  begun  in  this  reign  to  re- 

» 1  Anderson,  68 ;  4  Eep. ,  45  b.  2  4  Eep. ,  40  b. 
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ceive  the  sense  it  bears  at  this  day ;  but  this  was  not  established  as 
Of  man       *tte  tecnnical  sense  °f  i*  admitted  by  all  lawyers.     The 
slaughter     writer  whom  we  have  before  quoted 1  says,  he  shall  use 
and  chance-  the  word  manslaughter  as  a  general  expression,  including 
as  well  murder  as  the  other  degrees  of  killing,  how- 
ever unskilful  men  might  restrain  it  to  manslaughter  by  chance- 
medley.2 

After  this  observation  on  the  change  which  had  lately  taken 
place  in  the  meaning  of  this  term,  he  proceeds  to  consider  this 
offence  in  the  following  way :  —Manslaughter  might  happen  in  four 
ways :  it  might  be  such  manslaughter  as  is  allowed  by  law — that 
is,  upon  a  certain  necessity,  in  execution  of  justice,  in  defence  of 
one's  house,  goods,  or  person  ;3  or  it  might  be  manslaughter  upon 
premeditated  malice,  commonly  called  murder,  and  in  some  special 
instances  petit  treason.  Murder  was  defined  to  be,  where  one  man 
of  malice  prepense  killed  another  feloniously  that  liveth  within  the 
realm,  under  the  protection  of  the  queen  (as  it  was  then),  whether 
it  be  openly  or  privily,  and  whether  the  party  slain  be  English  or 
alien;  which  latter  specification  referred  to  the  old  notions  com- 
prehended in  this  term  in  the  days  of  Glanville,  Bracton,  and  the 
later  times  down  to  Edward  III.  The  two  other  kinds  of 
voluntary  homicide  without  preceding  malice  are  stated  to  be,  the 
one,  that  commonly  called  manslaughter,  but  more  properly,  says 
this  writer,4  homicide  by  chance-medey ;  the  other  is  se  de/endendo. 
The  former  was  so  named,  beeause  it  signified  a  killing  when 
people  were  meddled,  or  committed  together  by  mere  chance,  upon 
some  unlooked-for  occasion,5  without  any  former  malice.  The 
latter  is  a  killing  in  one's  own  defence ;  however,  not  such  a  one  as 
is  justified  as  those  mentioned  above  under  homicide  allowed  by 
law  ;  nor  again  sueh  as  is  attended  with  circumstances  of  heat  and 
sudden  affray,  as  that  before  mentioned.  The  last  of  all  is  man- 
slaughter by  misadventure,  which  explains  itself  in  the  very  terms 
of  it.6 

The  crime  of  burglary  gradually  became  more  accurately  defined, 
and  the  circumstances  constituting  it  more  nicely  ascer- 
xas  ary'  tained.  In  the  26th  year  of  the  queen,  it  was  agreed  by 
all  the  judges  assembled  at  Serjeants'  inn,  that  if  one  broke  a  glass 
in  the  window  of  a  mansion-house,  and  drew  out  carpets  with 
hooks,  and  took  them  away  feloniously,  this,  if  done  in  the  night, 
was  burglary,  though  the  person  doing  it  neither  broke  nor  entered 
the  house  in  any  other  way.  The  above  case  had  been  put  to  the 
judges  for  the  information  of  the  justices  of  assize  in  the  county, 
where  such  a  fact  was  to  be  tried.  At  the  same  time  it  was  moved, 
whether,  if  thieves  came  in  the  night  to  a  mansion-house,  and  the 
owner  being  therein  opened  the  door,  and  when  he  appeared,  one 
of  the  thieves,  intending  to  kill  him,  shot  at  him  with  a  gun,  and 

1  Lamb.  Iran.  ,218.  s  Supra,  221.  »  Ibid.,  230. 

*  Ibid.,  245.  5  Ibid.,  244.  «  Ibid.,  250. 
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the  ball,  missing  him,  broke  the  Vail  on  the  other  side  of  the 
house ;  and  it  was  agreed  by  them  all  that  this  was  no  burglary. 
But  it  was  to  have  been  held  to  be  burglary  when  a  person,  in  the 
night,  intending  to  kill  another  in  his  house,  broke  a  hole  in  the 
wall  of  the  mansion,  and  perceiving  where  the  person  was,  shot  at 
him  through  the  hole  with  a  gun,  and  missed  him.  Again,  where 
one  had  broke  a  hole  in  a  wall,  and  perceiving  one  who  had  a 
purse  of  money  hanging  at  his  girdle  coming  by  the  hole,  snatched 
at  the  purse  and  took  it.  And  likewise  another  case  was  men- 
tioned, where  one  came  to  the  study-window,  and  seeing  a  casket 
with  money,  he  drew  it  to  the  window,  and  took  the  money  out. 
All  these  had  been  adjudged  to  be  burglary ;  which  the  justices 
approved,  considering  them  as  amounting  in  law  to  a  breaking, 
which  being  at  night,  and  for  the  purpose  of  committing  a  felony, 
was  burglary.  But  the  shooting  with  a  gun  in  at  the  door,  and 
the  breaking  the  wall  with  a  pellet,  they  said,,  neither  of  these  was 
a  breaking  of  the  house  with  an  intent  to  commit  felony,  and 
therefore  no  burglary.1 

We  are  told  it  was  holden  by  Anthony  Browne,  Sir  Edward 
Montagu,  and  Sir  Kobert  Brook,  if  one  do  but  make  an  attempt  by 
night  to  enter  into  a  house  to  commit  a  robbery,,  if  he  turn  a  key, 
being  of  the  inner  side  of  the  door,  if  those  within,  upon  a  burglar- 
ious attempt  being  made,  shall  cast  out  their  money  for  fear,  and 
the  assailants  take  it  away,  the  offence  of  burglary  was  complete.2 
These  opinions  seem  very  like  the  notions  that  prevailed  in  the 
reign  of  Edward  III.,3  when  an  attempt  to  commit  an  offence  was 
considered  equally  criminal  with  the  offence  itself.     However,  they 
were  now  explained  upon  other  grounds ;  and,  as  little  as  they 
might  in  fact  amount  to  the  circumstance  they  were  construed  to 
be,  they  were  looked  on  by  the  eye  of  the  law  as  breakings,  and  not 
bare  attempts.    There  seems  to  have  been  some  inclination  to  reject 
the  idea  of  a  mansion  or  dwelling,  and  to  hold  the  breaking  of  any 
house  to  be  a  burglary.     In  support  of  this,  they  quoted  and  pro- 
duced precedents  of  indictments  in  the  reign  of  Henry  VII.  and 
VIII.,  and  upon  these  indictments  they  said  the  prisoners  had  been 
hanged.4     Whatever  might  have  been  the  opinion  of  judges  then, 
and  before  that  time,5  it  was  the  more  common  idea  now  that  it 
should  be  domus  mansionalis.     Upon  this  subject  it  was  held  by 
Wray,  chief-justice,  if  a  man  has  a  mansion-house,  and  he  and  his 
whole  family  upon  some  accident  are  part  of  the  night  out  of  the 
house,  and  in  the  meantime  the  house  is  broke  to  commit  felony, 
this  would  be  burglary  ;  and  further,  it  was  the  opinion  of  Popham 
and  all  the  judges,  that  where  a  man  has  two  houses,  and  dwells 
sometimes  in  one  and  sometimes  in  another,  and  has  a  family  and 
servants  in  both,  and  in  the  night  when  his  servants  are  out  the 
house  is  broken  by  thieves,  this  was  burglary.     These  resolutions 

:>25Eliz.   1  ADderson,  114.  2  Lamb.  Iren. ,  257.  3  Lib.  Ass.,  27  pi. 
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show  it  was  a  settled  point  that  the  house  should  be  a  dwelling- 
house.'1 

Thus  far  of  the  breaking  a  house  and  the  manner  of  it.  It  was 
not  so  precisely  agreed  what  should  be  called  night  so  as  to  make 
the  offence  burglary.  It  was  doubted  by  Lambard  whether  the 
twilight  should  be  reckoned  as  a  part  of  the  day  or  the  night ;  he 
observes  that  the  law  has  not  been  uniform  in  its  judgment  upon 
this  discrimination  between  day  and  night.  We  find  that  the 
time  between  sunset  and  the  entire  departure  of  light  was  considered 
as  a  part  of  the  day,  when  an  amercement  was  to  be  laid  on  a  town 
for  the  escape  of  a  murderer  who  had  done  the  fact  within  that 
period  of  time.2  On  the  other  hand,  the  statute  of  Winchester,  in 
speaking  of  the  watch  says,  it  shall  continue  all  the  night,  namely, 
from  sunsetting  to  sunrising;  considering  the  twilight  both  at 
morn  and  evening  as  part  of  the  night.3  There  was,  therefore,  no 
analogy  in  the  law  to  ascertain  what  should  be  the  time  of  the 
twenty-four  hours  that  should  be  considered  as  noetanter  on  an 
indictment  for  burglary,  nor  is  there  any  resolution  in  our  books 
on  this  point  during  the  time  of  whieh  we  are  writing. 

We  have  seen  that  the  definition  of  robbery  as  given  by  Staun- 
forde  in  the  last  reign  contains  no  more  than  a  felonious  taking 
from  the  person  of  another  against  his  wilL  If  that  author  is 
correct  in  what  he  there  states,  the  idea  of  this  crime  had  begun 
to  alter  very  soon  after  his  time ;  for  very  early  in  this  reign,  where 
a  person  was  convicted  on  an  indictment  for  feloniously  taking  from 
the  person  in  via  regid,  he  was  allowed  his  clergy  ;  for  it  was  held 
to  be  no  robbery,  if  the  person  is  not  put  in  fear  as  by  assault  and 
violence.*  And  this  notion -of  robbery  became  now  the  prevailing 
and  settled  one ;  for  in  the  latter  end  of  the  queen,  robbery  is 
defined  to  be  a  felonious  taking  of  any  man's  goods  from  his  person, 
to  his  fear,  and  against  his  will,  to  the  end  to  steal  them.5  So  that 
fear  was  to  be  caused  in  the  person  robbed,  otherwise  it  would  be 
only  a  common  larceny. 

The  definition  of  larceny  which  had  been  given  by  Bracton,  and 
which,  notwithstanding  the  law  was  materially  altered,  was  retained 
by  Staunforde  in  defiance  of  all  the  reports  for  many  years,  was  now 
wholly  rejected.  Larceny,  says  Lambard,  is  a  felonious  and  fraudu- 
lent taking  of  another  man's  personal  goods  .(removed  from  his 
body  or  person,  for  then  it  became,  under  certain  circumstances,  a 
robbery  as  was  just  mentioned)  without  his  will,  to  the  end  to  steal 
them ; 6  a  definition  that  approaches  nearer  to  that  of  my  Lord 
Coke,  which  has  been  followed  ever  since. 

In  this  manner  crimes,  with  regard  to  the  legal  description  of 
them,  were  by  degrees  reducing  themselves  to  the  compass  in  which 
they  appear  in  our  days.  In  some  we  have  seen  the  old  description 
retained  in  substance,  though  altered  in  the  terms  ;  in  others,  the 

Rep.,  40.  2  Fitz.  Coro.,  293.  *  Lamb.  Iren.,  257. 
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vagueness  of  the  old  description  is  corrected  and  restricted ;  in 
others,  the  very  notion  of  the  crime  is  narrowed,  so  that  the  extent 
of  offences,  and  the  conclusions  of  law  upon  them,  became  much 
more  certain  and  defined. 

A  new  and  reformed  commission  of  the  peace  was  settled  in  this 
reign.  The  commission  had  been  successively  stuffed  New  oommis- 
with  new  statutes,  the  subjects  of  which  had  been  oc-  sionofthepeace. 
casionally  submitted  to  the  jurisdiction  of  the  justices  (a).  These 
had  now  grown  to  a  great  bulk,  and  were  still  retained  there,  though 
some  of  them  were  repealed  or  obsolete.  This  added,  unnecessarily, 
to  the  size  of  the  commission.  Besides  this,  it  was  otherwise  full 
of  defects,  from  recitals,  repetitions,  and  the  heaping  together  of 
various  incongruous  matters  ;  great  part  of  which  too  was  rendered 
unintelligible  by  repeated  errors  in  the  penning  of  it.1 

This  was  the  state  of  the  commission  when  a  representation  was 
made  to  Sir  Christopher  Wray,  then  chief  justice  of  the  king's 
bench,  who  communicated  with  all  the  judges  about  reforming  it. 
After  full  consideration,  the  commission  was  at  length  carefully 
revised  in  Michaelmas  term,  1590,  and  a  new  form  agreed  on. 
This  being  presented  to  the  chancellor,  as  a  model  to  be  uniformly 
issued  through  the  whole  realm,  he  accepted  it  accordingly,  and 
sealed  it,  and  the  same  has  continued  ever  since. 

The  plan  of  this  new  commission  was  to  comprehend,  under 
words  of  general  description,  all  those  particulars  which  were  before 
specified  from  a  number  of  statutes.  The  first  clause  by  which 
they  are  assigned  justices  of  the  peace  includes,  virtually,  in  it  all 

(a)  With  regard  to  the  first,  the  most  ancient  branch  of  the  jurisdiction  of  justices 
of  the  peace,  their  jurisdiction  to  make  preliminary  inquiry  into  charges  of  felony  or 
misdemeanour,  and  commit  for  trial,  the  Year-books  and  other  law  reports,  previous 
to  this  reign,  contained  many  cases  thereupon,  and,  probably,  as  it  was  well  settled 
by  these  decisions  on  the  common  law,  it  was  not  this  branch  of  the  commission  which 
called  for  settlement.  And  what  is  called  the  summary  jurisdiction  of  justices  of  the 
peace  in  their  power  to  cqnvict  summarily  had  only  recently  arisen  ;  the  earliest 
statute  on  the  subject  in  the  reign  of  Henry  VIII.  having  been  already  noticed,  and 
there  being  very  few,  if  any,  since  then,  so  that  this  part  of  the  jurisdiction, 
though  it  has  since  enormously  increased,  probably  did  not  at  that  time  call  for 
settlement.  The  special  jurisdiction,  however,  of  the  justices,  especially  in 
sessions,  had  been  greatly  increased  by  a  number  of  statutes  ever  since  the  time 
of  Edward  III.,  and  there  was  an  urgent  need  for  a  consolidation  of  the 
commission.  The  jurisdiction  had  grown  up  by  degrees  since  the  times  of 
Edward  I.,  when  it  originally  arose,,  and  those  of  Edward  III.,  when  it  was  substan- 
tially established.  Since  that  period  it  had  been  constantly  extended  by  statute  ;  as, 
for  instance,  in  the  reign  of  Edward  IV.,  by  the  statute  restraining  the  sheriff's  "tourn  " 
from  finding  indictments,  and  secreting  the  presentments  to  be  sent  to  the  sessions  of 
the  peace.  There  were,  it  is  to  be  observed,  two  heads  or  branches  of  the  jurisdiction  of 
justices  of  the  peace — the  one  was  as  conservators  of  the  peace,  in  which  they  acted 
individually,  in  a  magisterial  capacity,  generally  by  way  of  preliminary  inquiry  upon 
accusations  of  felony,  or  either  at  common  law  or  by  virtue  of  various  statutes  in  the 
preservation  of  the  peace,  calling  upon  persons  to  find  sureties,  and  so  forth ;  or  lastly, 
a  summary  jurisdiction,  to  consist  of  minor  offences  under  certain  statutes.  The  other 
was  their  collective  jurisdiction,  when  sitting  under  that  part  of  their  commission 
which  gave  them  power  to  hear  and  determine  certain  offences,  under  which  they 
were  really  a  court  of  oyer  and  terminer,  the  court  called  the  sessions  of  the  peace. 
1  Lamb.  Iren. ,  book  i. ,  chap.  9. 
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the  powers  of  the  conservators  at  common  law  ;  to  which  is  added 
"  all  the  statutes  and  ordinances  made  for  the  conservation  of  the 
peace,"  which  includes  everything  that  used  before  to  be  particularly 
specified.  The  second  clause  gives  them  authority  as  justices 
to  inquire,  hear,  and  determine  all  the  offences  therein  recited. 
So  that  this  great  charter,  if  it  may  be  so  called,  of  the  authority 
and  power  of  the  justices  of  the  peace,  was  conceived  in  terms  of  a 
general  and  intelligible  import,  setting  forth  at  large  the  general 
trusts  reposed  in  them,  whether  to  prevent,  inquire,  or  punish. 

The  executive  power  in  the  hands  of  Elizabeth  lost  none  of  its 
The  queen  and  ancient  prerogatives  ;  but,  being  in  general  exerted 
government.  for  the  advancement  of  national  designs  and  the  benefit 
of  the  people,  and  at  the  same  time  tempered  by  the  prudence,  if 
not  gentleness,  of  her  own  conduct,  assumed  a  milder  appearance 
than  it  had  carried  in  the  last  reign. 

She,  as  her  sister  had  before  done,  continued  to  levy  the  duty  of 
tonnage  and  poundage  before  it  was  granted  by  parliament,  besides 
an  additional  duty  of  four  marks  upon  each  ton  of  wine  imported, 
which  had  been  arbitrarily  imposed  by  Mary.  As  the  sovereign, 
during  these  times,  pretended  to  the  exclusive  right  of  regulating 
foreign  trade,  a  tax  like  this  might  be  considered  as  imposed  by  the 
proper  authority.1 

At  a  time  of  public  danger,  when  the  Armada  was  in  the  Channel, 
the  people  were  called  upon  to  contribute  towards  the  general  de- 
fence ;  the  commercial  towns  were  required  to  furnish  ships  to 
reinforce  the  navy  ;  the  queen  demanded  loans  of  money  for  the 
present  exigency :  all  which  may  be  excused  by  the  necessity  of 
the  occasion,  and  should  not  be  imputed  to  any  wilful  intention  to 
violate  the  privileges  of  the  people.  Indeed,  in  this  article  of  taxa- 
tion, the  queen  was  very  moderate,  and  even  fastidious  (a).    At  the 

(a)  The  oppressions  practised  in  this  reign  exceeded  all  that  had  been  attempted 
under  the  worst  of  the  Norman  sovereigns.  In  purveyance,  for  instance,  the  oppres- 
sions practised  were  most  monstrous  and  enormous,  as  we  learn  from  Lord  Bacon's 
speech  in  the  next  reign  against  release  of  purveyors  : — "  First,  they  take  in  kind  what 
they  ought  not  to  take,  next  they  take  in  quantity  a  far  greater  portion  than  cometh 
to  your  majesty's  use,  then  they  take  in  an  unlawful  manner,  in  a  manner  directly 
and  expressly  prohibited  by  several  laws.  For  the  first,  instead  of  takers,  they 
become  taxers ;  instead  of  taking  provisions  for  your  majesty's  service  they,  tax  your 
people  ad  redimendam  vezatiarem,  imposing  upon  them  and  extorting  from  them 
divers  sums  of  money,  sometimes  in  gross,  sometimes  in  the  nature  of  stipends 
annually  paid,  me  noccant,  to  be  freed  and  eased  of  their  oppression.  Again,  they 
take  trees,  which  by  law,  they  cannot  do — timber  trees,  which  are  the  beauty,  shelter, 
and  countenance  of  men's  houses,  and  that  men  have  long  spared  from  their  own  purse 
and  profits :  that  men  esteem  for  their  use  and  delight  above  ten  times  their  value  : 
that  are  a  loss  which  men  cannot  repair  or  recover.  These  do  they  take,  to  the 
defacing  and  spoiling  of  your  subjects'  mansions  and  dwellings,  except  they  may  be 
compounded  with  to  their  own  appetites.  Again,  they  use  a  strange  and  most  unjust 
exaction  in  causing  the  subjects  to  pay  poundage  of  their  own  debts,  due  from  your 
majesty  unto  them ;  so  as  a  poor  man  who  has  had  his  hay,  or  his  wood,  or  his 
poultry  (which,  perchance,  he  was  full  loath  to  part  with,  and  had  for  the  provision 
of  his  own  family,  and  not  to  put  to  sale)  taken  from  him,  and  that  not  a  just  fine, 
but  under  the  value,  and  cometh  to  receive  his  money,  he  shall  have  after  the  rate  of 

1  5  Hume,  Note  A. 
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beginning  of  her  reign  she  had  declined  a  grant,  because  she  thought 
the  parliament  expected  in  return  some  concessions  which  she  was 
not  disposed  to  make.  In  the  same  spirit  she  acted  through  her 
whole  reign,  choosing  rather  to  confine  herself  to  great  frugality  in 
her  expenses,  than  to  be  obliged  to  parliament,  who  had  begun  to 
be  troublesome  to  her,  or  venture  on  unfair  means  of  raising  it. 
However,  the  parliamentary  grants  towards  the  close  of  her  reign, 
while  the  Spaniards  were  hovering  round  the  coasts,  far  exceeded 
any  that  had  been  made  to  her  predecessors. 

In  other  points  of  her  prerogative  she  was  more  resolute  and 
firm.  At  the  opening  of  her  reign,  before  any  statute  was  made 
for  re-establishing  the  Reformation,  she  published  proclamations, 
prohibiting  all  preaching  without  license,  and  suspended  the  laws 
in  being  so  far  as  to  direct  a  great  part  of  the>  Common-Prayer  to 
be  used,  and  that  all  churches  should  conform  to  the  practice  of 
her  own  chapel.1  At  another  time,  when  she  was  resolved  to  sup- 
press the  expensive  way  •  of  dressing  then  in  vogue,  though  she 
might  have  proceeded  on  some  sumptuary  law  then  in  force,  made 
in  the  late  reigns,  she  chose,  as  Camden  calls  it,  rather  to  deal 
with  them  by  way  of  command ;  and  accordingly  she  issued  a  pro- 
clamation for  everybody  to  conform  to  a  certain  dress.  But,  accord- 
ing to  that  historian's  account,  neither,  this  nor  the  laws  were  much 
regarded.2 

Apprehending  inconveniences  from  the  great  increase  of  the 
metropolis,  she  even  ordered,  in  1580,  by  proclamation,  that  no' 
one  should  build  a  dwelling-house  within  three  miles  of  the  city 
gates.3 

A  bare  relation  of  the  queen's  conduct  towards  the  .Earl  of  Hert- 
ford and  his  countess  will  suffice  for  a  specimen  of  her  power,  and 
show  how  little  ability  there  was  in  a  subject  to  resist  the  abso- 
luteness of  it  (a).     That  nobleman  had  privately  married  Lady 

twelve  pence  in  the  pound  abated  for  poundage  of  his  due  payment  upon  bo  hard  a 
condition.  There  is  no  grand  profit  which  redoundeth  to  your  majesty  in  this  course, 
but  induceth  and  begetteth  three  pounds  damage  .upon  your  subjects  besides  the 
discontentment.  And  to  the  end  they  may  make  their  spoil  more  securely,  whereas 
certain  statutes  distinctly  provide  that  whatever  they  take  shall  be  registered  and 
attested,  to  the  end  that  by  making  a  collection  of  that  which  is  taken  from  the 
county,  and  that  which  is  answered  above  their  deceits,  might  appear  thus,  to  the 
end  to  obscure  their  deceits,  utterly  omit  the  observation  of  this  which  the  law 
prescribes.  For  those  fines  by  law  they  ought  to  take  as  they  can  agree  with  the 
subject ;  by  abuse,  they  take  out  an  imposed  and  enforced  fine  :  by  law  they  ought 
to  take  out  an  apprizement  by  neighbours  in  the  county ;  by  abuse,  they  make  a 
second  apprizement  at  the  court  gate,  and  judge  anew  at  an  abated  price  "  (Bacon's 
Works,  vol.  x,  p.  305). 

(a)  The  most  absolute  authority  of  the  sovereign  was  established  in  about 
twenty  branches  of  prerogatives,  which  were,  every  one  of  them,  totally  incom- 
patible with  the  liberty  of  the  subject.  But  what  ensured  more  effectually  the 
slavery  of  the  people  was  the  established  principle  of  the  times,  which  attributed 
to  the  prince  such  an  unlimited  and  indefeasible  power  as  was  supposed  to  be  the 
origin  of  all  law,  and  could  be  circumscribed  by  none.  The  homilies  published  for 
the  use  of  the  clergy,  and  which  they  were  enjoined  to  read  every  Sunday  in  all  the 
churches,  inculcated  everywhere  a  blind,  unlimited,  and  passive  obedience  to  the 
i  5  Hume  7.  s  Camb.,  205.  3  Ibid.,  244. 

VOL.  III.  3  E 
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Catharine  Grey,  divorced  from  Lord  Herbert,  a  younger  sister  of 
Lady  Jane  Grey.    After  the  marriage  he  went  abroad,  and  the 

prince,  which  on  no  account  and  under  no  pretension  it  is  ever  lawful  for  subjects, 
in  the  smallest  article,  to  depart  from  or  enfringe  (Hume's  Hist.,  vol.  v.,  App.  iii.) 
The  historian  recounts  some  of  the  prerogatives  and  powers  exercised  by  Eliza- 
beth and  her  immediate  pi  ^-lecessors.  "  One  of  the  most  ancient  and  most  established 
instruments  of  power  was  the  court  of  Star-chamber,  which  possessed  an  unlimited 
discretionary  power  of  fining,,  imprisoning,  and  inflicting  corporal  punishment,  and 
whose  jurisdiction  extended  to  all  sorts  of  offences,  contempts,  and  disorders  that 
lay  *not  within  the  reach  of  the  common  law.  The  members  of  this  court  consisted 
of  the  privy  council  and  judges,  men  who,  all  of  them,  enjoyed  their  offices  during  • 
pleasure.  There  needed  but  this  one  court  in  any  government  to  put  an  end  to  all 
regular  legal  plans  of  liberty ;  for  who  durst  set  himself  in  opposition  to  the  queen 
and  ministry,  or  aspire  to  the  character  of  being  a  patron  of  liberty,  while  exposed 
to  so  arbitrary  a  jurisdiction  ?  (Hume's  Hist.  Eng.,  vol.  v.,  App.  iii.)  The  instances 
of  this  jurisdiction  given  by  Lord  Coke,  or  by  other  legal  authorities,  show  how 
terrible  it  was.  Lord  Coke  tells  us  that  persons  guilty  of  defamation  had  their  ears 
cut  off,  or  were  branded  on  the  forehead  with  the  letters  "F.  A."— false  accusers 
(vide  Coke,  vi.  1 ).  Another  great  feature  of  the  reign  was  the  length  to  whieh  arbitrary 
power  was  carried,  and  the  manner  in  which  it  was  exercised,  especially  in  the  Star- 
chamber.  In  Hudson's  "  Treatise  on  the  Star-chamber,"  numerous  instances  are 
given  of  the  exercise  of  the  jurisdiction  of  that  arbitrary  tribunal.  It  was,  indeed, 
characteristic  of  the  dynasty,  and  was  carried  all  through  their  reigns.  Thus,  he 
says,  "  in  the  reigns  of  Henry  VII,  and  Henry  VIII.,  Queen  Mary,  and  at  the 
beginning  of  the  reign  -of  Queen  Elizabeth,  there  was  scarce  one  term  but  some 
grand  inquest  or  jury  was  fined  for  acquitting  felons  or  murderers,"  i.e.,  persons 
accused  of  felony.  He  says  the  beginning  of  the  reign,  but  it  seems  to  have  gone 
on  all  through  the  reign,  for  he  gives  instances  in  the  22d  year  of  the  queen  ;  and, 
at  all  events,  it  is  clear  that  the  Star-chamber  jurisdiction  was  exercised  all  through 
the  reign.  One  of  the  worst  features  of  this  exercise  of  arbitrary  power  was  indeed 
its  tendency  to  interfere  with  jurors,  or  persons  in  judicial  positions.  Thus  Hudson 
•  states  that  "  Henry,  Earl  of  Lincoln,  in  a  private  discourse,  said  that  the  Earl  of 
Essex's  insurrection  in  London  was  but  a  mere  rout,  but  that  he  durst  not  but  find 
it  treason"  (Treatise  on  Star-chamber).  It  is  hardly  necessary  to  say  that  it  was  only 
in  the  Star-chamber  a  peer  was  likely  to  be  questioned  for  his  verdict,  and  that  it 
would  be  entirely  illegal  to  do  so,  and  an  audacious  exercise  of  arbitrary  power. 
Yet  that  the  earl  was  apprehensive  of  it  is  clear,  and  there  is  abundant  reason  to 
believe  that  his  apprehensions  were  well'  founded.  Riots  were  taken  cognizance  of 
in  this  court  and  severely  punished.  Thus  Hudson  states  that,  in  the  2d  year  of 
the  reign,  Francis  Jervis  and  others  were  fined  upon  the  certificate  of  Lord  Went- 
worth  and  other  justices  of  the  peace  for  Surrey  for  some  riot;  and  in  the  reign  of 
Henry  VIII.  one  John  Lowther  and  Gilbert  Wharton  were  committed  to  the  fleet 
for  riots  certified  by  the  justices  of  the  peace  for  Westmoreland.  Assaults  were  still 
more  severely  punished.  Thus,  in  the  27th  Elizabeth,  one  Greville,  who  lay  in  wait 
for  Sir  John  Conway  at  Temple  Bar,  and  beat  him,  was  punished;  for  it.  Assaults 
made  upon  privileged  persons,  men  of  the  long  robe,  were  severely  punished  by  this 
court.  Thus,  a  courtier  who  assaulted  the  recorder,  was  fined  and  put  out  of  ser- 
vice. Mr  Serjeant  Williams,  being  desperately  assaulted  by  one  Watkin,  against 
whom  he  had  been  of  counsel,  and  who  attempted  to  stab  him;  the  offender,  in  the 
last  year  of  the  reign,  was  sentenced  to  lose  his  ears  and  be  imprisoned  for  Hfe.  The 
utter  and  outrageous  illegality  of  this  sentence  need  not  be  pointed  out,  but  it  is 
worth  while  to  notice  that  it  exaetly  resembles  the  cruel  punishment  of  cutting  off 
the  hand  for  striking  in  the  precincts  of  the  court,  which  was  first  inflicted,  it  is 
believed,  in  the  reign  of  Edward  IV.  So  thoroughly  was  the  accession  of  Edward 
IV.  the  era  of  arbitrary  power,  and  so  entirely  was  the  character  of  his  reign  in  that 
respect,  as  one  both  arbitrary  and  cruel;  resembled  by  that  of  the  reigns  ef  most  of 
his  successors,  the  sovereigns  of  the  Todor  dynasty.  Nothing  can  be  clearer  than 
that  this  was  the  era  of  arbitrary  power,  and  its  exercise  in  this  reigu  was,  perhaps, 
more  than  in  any  other,  cruel  and  sanguinary.  The  arbitrary  character  of  the  age, 
and  the  way  in  which  it  interfered  with  ishe  administration  of  justice,  may  be  illus- 
trated by  a  single  incident  narrated  by  Hudson  in  his  "  Treatise  on  the  Star-cham- 
ber." He  says  that  he  remembers  Lord  Egerton  telling  the  court  "  how  that  he, 
being  solicitor-general  to  Queen  Elizabeth,  and  standing  behind  the  lords,  and  behind 
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lady  soon  appearing  pregnant,  the  queen  threw  her  into  the  Tower, 
and  summoned  the  earl  to  appear  and  answer  for  his  misdemean- 

Robert  Earl  of  Leicester,  when  a  cause  was  heard  concerning  the  writing  of  a  letter 
to  a  juror  to  appear,  the  great  earl  asked  if  that  were  a  fault,  and  swore  that  he  had 
done  so  a  hundred  times."  The  author  might  well  remark  that  the  great  lords  of 
the  kingdom,  in  the  country  which  they  swayed  and  governed,  did  set  an  example  of 
breach  of  law  which  the  multitude  followed.  For  in  this  reign  juries  were  con- 
stantly fined,  imprisoned,  and  put  in  the  pillory  for  being  influenced  to  give  wrong 
verdicts  ;  and,  for  instance,  in  such  a  case,  in  the  33d  year,  the  jury  were 
ordered  to  stand  in  the  pillory,  and  also  at  the  assizes,  for  this  offence  (Ibid.) 
And  so,  again,  he  states,  that  in  31  Elizabeth,  three  jurors  of  Middlesex,  who  agreed 
to  acquit  one  Greville,  if  they  should  be  on  the  jury  to  try  him,  "  wore  papers- in  West- 
minster Hall,  and  were  grievously  fined."  The  tendency  of  this  exercise  of  arbitrary 
jurisdiction,  though  it  may  have  been  merited  in  some  instances,  must  have  been  to 
destroy  the  independence  of  justice.  The  publication  of  libels  not  merely  reflecting 
upon  the  government,  but  upon  peers,  or  persons  of  distinction,  was  always  severely 
punished  in  this  court,  and  this,  perhaps,  was  one  of  the  worst  features  of.  the  arbi- 
trary jurisdiction  it  exercised,  and  was  the  less  excusable,  because  actions  for  libel 
afforded  an  ample  vindication,  though  indictments  for'  it  do  not  appear  to  have  been 
used,  and  probably  the  object  of  proceeding  in  the  Star-chamber  was  to  inflict  punish- 
ment. Certainly  the  sentences  inflicted  for  this  offence  were  of  atrocious  severity. 
Thus  a  barber,  for  a  mere  lampoon,  was  sentenced  by  this  court  to  rje  flogged,  and 
Hudson  mentions  several  similar  cases  in  this  reign,  especially,  he  says,  towards  the 
end  of  it.  The  personation  of  the  Earl  of  Lincoln  in  a  play  was,  he  says,  severely 
punished,  and  so,  in  another  case,  a  libel  was  severely  punished.  If  a  letter  were 
written  to  one  in  authority  charging  him  with  any  injustice,  it  was  in  like  manner 
severely  punished,  as  in  the  case  where  such  a  letter  had  been  written  to  the  Mayor 
of  Wallingf ord.  So  one  Booth,  for  writing  a  letter  to  Sir  E.  Coke,  charging  him  with 
some  improper  conduct,  was  sentenced  to  stand  in  the  pillory.  So,  in  the  course  of 
this  reign,  one  was  sentenced  to  the  pillory  for  saying  the  Lord  Dyer  was  a  corrupt 
judge.  Even  libels  against  the  dead  were  punished,  as  in  the  instance  of  an  alleged 
libel  against  Archbishop  Whitegift.  Many  of  the  offences  taken  cognizance  of  in  this 
court  were  not  cognizable  by  ordinary  law.  Thus  where  a  man  of  property  consumed 
his  estates  in  lewdness,  arid  his  wife  and  children  had  not  wherewithal  to  maintain 
them,  the  court  directed  the  Master  of  the  Bolls  to  settle  him  in  a  certain  course,  and 
ordered  him  to  obey  it.  So  persons  who  kept  unlawful  gaming-houses  were  severely 
punished  (Hudson's  Treatise  on  the  Star-chamber).  "  Infinite  more,"  says  the  author, 
"are  the  causes  usually  punishable  in  this  court,  for  which  the  law  provideth  no 
remedy  in  any  ordinary  course,  whereby  the  necessary  use  of  this  court  to  the  state 
appeareth,  and  subjects  may  as  safely  repose  themselves  in  the  bosoms  of  these 
honourable  lords,  reverend  prelates,,  grave  judges,  and  worthy,  chancellors,  as  in  the 
heady  current  of  burgesses  and  meaner  men,  who  run  too  often  in  a  stream  of  passion 
after  their  own  or  some  man's  private  affection."  But  for  the  punishing  of  offences 
which  other  courts  might  punish,  the  precedents,  says  Hudson,  were  infinite.  "  For 
misdemeanours  committed  in  any  court,  the  judges  of  that  court  may  punish  ;  so 
may  the  court  of  Star-chamber."  All  extortions  in  all  courts,  bribery,  corruption  of 
officers — in  a  word,  there  was  no  offence  punishable  by  law,,  but  if  the  court  found  it 
grew  in  the  commonwealth,  this  court  might  punish  it,  except  only  where  life  was 
questioned.  Thus  he  mentions  instances  in  which  the  parties  had  been  fined  and  im- 
prisoned in  the  king's  bench,  and  yet  prosecuted  in  this  court.  And  in  the  case 
before  mentioned,  of  Sir  John  Conway  against  Greville,  the  defendant  was  first  fined 
before  the  justices  of  the  peace  in  Middlesex,  and  yet  afterwards  sentenced  in  this 
court,  it  being  a  mere  assault.  And  so,,  also,,  fines  set  by  any  justice  of  the  peace  for 
any  riot  or  force,  were  no  bar  to  the  high  power  of  this  court,  but,  in  their  discre- 
tion, they  might  either  fine  it,  or  add  some  exemplary  punishment  to  it  (Ibid.)  All 
contempts  were  severely  punished  in  this  court,  as  where  Lord  Bendon  called,  a  wit- 
ness knave,  and  was  fined  £100,  equal  to  £1000  now.  And  when  Sir  Rowland  Stavley, 
a  knight  of  Cheshire,  having  been  severely  handled  in  this  court,. said  he  had  been 
sentenced  and  imprisoned  by  those  who  had  no  authority,  he  was  again  prosecuted  in 
this  court,  and  punished.  Even  offences  against  ecclesiastical  law  were  punishable  in 
this  court,  as  in  the  instance  mentioned  by  Hudson.  By  the  statute  5  Elizabeth  all 
men  were  forbidden  to  use  any  other  divine  service  than  that  which  was  thereby 
appointed,  and  the  Lord  Hastings  and  Sir  P.  Wharton  were  here  brought  to  the  bar 
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our.  This  was  in  1561.  He  returned,  acknowledged  the  marriage, 
and  was  also  committed  to  the  Tower.  A  commission  was  issued 
to  inquire  into  the  validity  of  the.  marriage,  which  the  earl,  not 
being  able  to  prove  within  the  time  prescribed  to  him,  was  declared 
void.  But  the  countess  proving  pregnant  again,  the  queen  pro- 
cured a  fine  of  £15,000  to  be  put  on  Hertford  by  the  Star-cham- 
ber, with  directions  for  stricter  confinement.  This  continued  for 
nine  years,  till  his  wife  died,  when,  the  cause  of  the  queen's 
jealousy  now  being  removed,  the  earl  was  released.1 

If  a  nobleman  of  high  rank  and  fortune  was  liable  to  such 
tyrannical  oppression,  the  condition  of  persons  in  inferior  stations 
must  have  been  truly  deplorable.  Before  the  times  of  Henry  VII. 
the  nobility,  supported  by  their  wealth  and  power,  were  enabled  to 
afford  protection  to  persons  who  depended  on  them,  even  against 
the  crown,  and  a  precarious  kind  of  liberty  was  diffused  through 
the  nation.     But  things  had  from  that  time  taken  such  a  turn, 

for  hearing  mass,  and  punishment  inflicted.  In  some  cases,  certainly,  it  should 
seem  that  there  would  be  no  other  effective  remedy,  as  in  the  instance  Hudson  men- 
tions of  one  Ligeate,  who  in  the  5th  year  of  the  reign  was  questioned  on  account  of 
having  executed  one  man  for  another  in  Wyatt's  rebellion,  and  was  punished.  He 
could  Dot  have  been  indicted  for  murder  if  it  was  a  mere  mistake,  as  there  would  be 
no  felonious  malice,  and  it  is  difficult  to  see  what  other  course  could  have  been  taken. 
So  as  to  cases  of  negligence  or  abuse  by  justices  of  the  peace  of  the  duties  of  their 
offices.  Thus  Hudson  says  that  it  was  usual  in  all  great  riots  which  were  sentenced 
in  Philip  and  Mary's  time  and  Queen  Elizabeth's  time,  that  the  court  recommended 
the  queen's  counsel  to  put  in  an  information  against  the  justices  of  the  peace  next 
adjoining.  The  tendency  of  this  to  impel  the  justices  to  severity  in  the  repression  of 
riots  must  be  obvious.  There  is  no  trace  of  any  complaint  on  the  score  of  excessive 
severity.  Sir  James  Mackintosh  very  truly  says :  "  The  conviction  of  Throgmorton 
upon  confessions  obtained  from  him  by  deceitful  promises,  and  the  fear  of  torture, 
shows  that  in  England,  at  this  period,  life  was  as  insecure  as  under  the  most 
implicit  and  barbarous  despotism  of  the  East  or  West.  The  process,  indeed,  of 
applying,  conjointly,  bodily  torture  and  perfidious  hope,  was  exactly  similar  to  that 
of  the  tribunal  which,  in  England,  is  a  byword  for  judicial  iniquity  "  (Hist.  Eng., 
vol.  iv.)  The  high  commission  court  was  also  arbitrary.  But  martial  law  went 
beyond  even  these  two  courts  in  a  prompt,  and  arbitrary,  and  violent  method  of 
decision.  One  great  characteristic  of  the  reign,  indeed  of  the. dynasty,  was 
the  arbitrary  use  of  martial  law  as  a  means  of  civil  government.  The  streets 
of  London  were  much  infested  with  idle  vagabonds  and  riotous  persons.  The 
Star-chamber  had  exhausted  its  authority,  and  inflicted  punishments  on  some 
of  the  rioters.  But  the  queen,  finding  these  remedies  inefficient,  revived  martial 
law,  and  gave  a  commission  of  provost-martial,  granting  him  authority,  upon 
notice  given  by  justices  of  the  peace  in  London  or  the  neighbouring  counties, 
if  such  offenders  worthy  to  be  speedily  executed  by  martial  law,  to  attack  and 
take  them,  and  according  to  the  justice  of  martial  law  to  execute  them  upon  the 
gallows  or  gibbet  (Rymer,  vol.  xvi.,  792).  It  would  be  difficult  to  find,  says  Hume,  an 
instance  of  such  an  act  of  authority  in  any  place  other  than  Muscovy  (Hist.  Eng., 
vol.  v.,  App.  iii.)  Whenever  there  was  any  insurrection  or  public  disorder,  the 
crown  employed  martial  law ;  and  it  was  during  that  time  exercised  not  only 
over  the  soldiers  but  over  the  whole  people.  Any  one  might  be  punished  as  a  rebel, 
or  an  aider  and  abetter  of  rebellion,  whom  the  provost-martial,  or  lieutenant  of  a 
county,  or  their  deputies,  pleased  to  suspect.  Lord  Bacon  says,  that  the  trial  at 
common  law  granted  to  the  Earl  of  Essex  and  his  fellow-conspirators  was  a  favour, 
for  that  the  case  would  have  borne  and  required  the  severity  of  martial  law  (vol.  iv, 
p.  510).  There  remains  a  proclamation  of  hers  in  which  she  orders  martial  law  to  be 
used  against  all  such  as  import  bulls  or  even  forbidden  books  from  aX>Toa.&(Strype,  vol.  iii., 
p.  570);  and  prohibits  the  questioning  of  the  lieutenants  or  their  deputies  for  their  arbi- 
trary punishment  of  such  offences,  any  law  or  statute  to  the  contrary  notwithstanding. 

1  5  Hume,  62. 
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that  the  present  nobility  had  become  themselves  the  retainers  of 
the  court,  where  they  contributed  to  increase  the  power  of  the 
crown  at  the  expense  of  everything.  While  they  sat  as  judges  in 
the  Star-chamber,  they  would  very  readily  gratify  the  inclinations 
of  the  prince,  by  sentencing  any  obnoxious  individual,  and  even 
one  another,  to  the  severest  and  most  ruinous  penalties.  The 
courts  of  justice  were  also  kept  in  awe  by  this  supreme  judicature ; 
and  no  redress  or  relief  could  be  expected  from  ordinary  judges 
against  the  decrees  of  this  tribunal,  which  would  not  scruple  to 
punish  such  judicial  interference  as  the  highest  contempt.  No 
remedy  could  be  expected  but  from  the  parliament ;  and  the  queen 
took  care  to  keep  that  assembly  as  much  under  the  dread  of  this 
court  and  her  prerogative  as  the  meanest  individual. 

The  first  disposition  the  queen  showed  of  her  resolution  to  keep 
the  House  of  Commons  under  control,  was  on  occasion  of  the  de- 
bate about  the  settlement  of  the  crown  and  the  queen's  marriage  ; 
when,  hearing  that  the  Commons  had  appointed  a  committee  to 
confer  with  the  Lords,  she  sent  express  orders  not  to  proceed  in 
that  matter.  The  House  were  dissatisfied  with  this  prohibition  on 
their  debates,  and  questioned  the  queen's  right  to  interfere  in  this 
manner,  till,  after  making  one  more  attempt  to  silence  them,  she 
at  length  thought  it  prudent  to  allow  them  free  liberty  to  debate 
the  point.  The  House  were  softened  with  this  condescension ;  but 
the  queen  soon  dissolved  them,  with  a  speech  which  had  the 
appearance  of  a  severe  animadversion  on  their  conduct.1  This  was 
in  the  parliament  of  1566.  In  that  of  1571,  one  Stricland  having 
moved  a  bill  for  reformation  of  the  liturgy,  a  subject  on  which  the 
queen  was  always  particularly  jealous,  as  belonging  only  to  her 
prerogative,  he  was  summoned  before  the  council,  and  prohibited 
from  attending  the  House ;  but  this  creating  some  sharp  debates, 
permission  was  sent  him  to  appear  in  parliament.2  Robert  Bell, 
having  made  a  motion  against  an  exclusive  patent  granted  to  some 
merchants,  was  sent  for  by  the  council,  and  severely  reprimanded. 
This  had  the  effect,  at  the  time,  of  making  the  members  speak 
with  more  caution.3  She  went  further  than  censuring  individuals. 
The  Commons  in  1572,  had  passed  two  bills  to  regulate  ecclesiastical 
matters ;  but  she  sent  them  a  menacing  message,  and  put  a  stop 
to  their  proceeding.4 

All  this  was  submitted  to  with  great  impatience  by  persons  who 
had  imbibed  notions  of  liberty  not  very  common  in  those  days.  In 
the  parliament  of  1576,  Peter  Wentworth,  who  had  often  before, 
as  well  as  his  brother  Paul,  distinguished  himself  by  his  resistance 
to  such  interference  of  the  queen,  animadverted  in  very  plain  terms 
on  the  imperious  conduct  of  Elizabeth,  and  the  shameful  fear  the 
House  discovered  of  the  privy  councillors.  But  the  Commons  had 
been  so  disciplined  by  the  queen's  former  injunctions,  and  the 
treatment  some  of  its  members  had  felt,  that  they  took  the  tone"  of 
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the  court,  sequestered  Wentworth  from  the  House,  committed  him 
to  the  sergeant-at-arms  ;  and,  to  show  the  spirit  of  their  proceed- 
ings as  clearly  as  possible,  they  ordered  him  to  be  examined  by  a 
committee,  consisting  of  such  members  as  were  privy  councillors. 
The  committee  met  in  the  Star-chamber.  Wentworth  refused  to 
answer  till  they  acknowledged  they  sat  not  as  members  of  the  Star- 
chamber,  but  as  a  committee  of  the  House.  After  he  had 
suffered  a  month's  imprisonment,  the  queen,  with  her  usual  dis- 
cretion, sent  to  the  ^Commons,  acquainting  them  that,  from  her 
special  favour  and  grace,  she  had  restored  him  to  his  place  in  the 
House.  Nor  was  the  absurdity  of  her  restoring  to  the  House  a 
member  committed  by  themselves  at  all  observed.1 

The  House  of  Commons,  in  1580,  voted  a  fast,  for  which  they 
were  reprimanded  by  the  queen,  this  being  an  encroachment  on  her 
prerogative  and  supremacy  over  all  spiritual  things.  They  sub- 
mitted, and  asked  forgiveness.2  She  never  would  suffer  the  House 
to  touch  on  ecclesiastical  matters ;  nor  did  any  one  escape  with 
impunity  who  attempted  to  move  anything  on  that  subject.  In 
1589,  some  members  were  committed  to  'custody  for  speaking 
against  the  high  commission,  as  were  several  in  1593,  among  whom 
was  Peter  Wentworth.  The  offence  of  this  famous  man  was,  that 
he  presented  a  petition  in  parliament  to  the  Lord  Keeper,  in  which 
he  desired  the  Upper  House  to  join  with  the  Lower  in  supplicating 
her  majesty  to  entail  the  succession  of  the  crown ;  another  was  also 
committed  for  seconding  it ;  and  two  others,  because  he  had  com- 
municated it  to  them.  Morrice  also,  who  presented  a  bill  against 
abuses  in  the  bishop's  courts,  was  seized  in  the  House  by  a  sergeant- 
at-arms,  and  kept  some  years  a  prisoner  in  Tilbury  Castle.3 

When  any  debates  arose  in  the  House  upon  matters  of  preroga- 
tive, it  was  usual  with  the  queen  to  stop  them  by  a  message  which 
promised  an  alteration.  This  always  prevented  any  proceeding  in 
a  parliamentary  way  ;  as  it  did  in  the  question  of  purveyance  in 
1589,  and  of  monopolies  in  1601.* 

It  is  related  by  Camden,  that  Peter  Burchet,  a  fanatic,  having 
stabbed  in  the  streets  Hawkins,  the  famous  navigator,  under  a 
notion  that  it  was  lawful  to  kill  such  as  opposed  the  truth  of  the 
gospel,  the  queen  ordered  him  to  be  presently  executed  by  martial 
law.  But  she,  being  informed  that  martial  law  was  not  to  be  used 
but  in  camps,  and  in  turbulent  times,  he  was  proceeded  against  in 
the  ordinary  way.5 

A  short  review  of  the  state  trials  in  this  reign  will  show  whether 
those  who  were  dealt  with  according  to  all  the  forms  of  law  were 
protected  entirely  from  oppression. 

The  trial  of  the  Duke  of  Norfolk  was  before  the  high  steward 
Trial  of  the  ^  or  treason-  Upon  request  to  have  counsel,  it  was  re- 
Duke  of  Nor-  fused,  because  the  court  said  it  was  never  allowed  in 
folk,  treason  as  to  the  fact.    And  when  Humphry  Stafford's 
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case,  in  1  Henry  VII.  was  urged,  they  answered,  that  was  to  the 
point  of  law  ;  namely,  whether  sanctuary  should  be  allowed.1  How- 
ever, the  chief  justice  engaged  for  the  sufficiency  of  the  indictment, 
for  it  had  been  well  debated,  he  said,  and  considered  by  us  all ; 
that  is,  by  the  judges  before  the  trial. 

The  conduct  of  this  trial  was  as  singular  as  any  that  preceded 
it.  One  of  the  treasons  was  compassing  to  deprive  the  queen  of 
her  throne  and  dignity,  under  stat.  13  Elizabeth.  The  duke's 
design  to  marry  the  Queen  of  Scots  was  considered  as  making  him 
a  party  to  such  a  compassing ;  but  this  was  to  be  proved.  The 
sergeant  who  opened  for  the  crown,  instead  of  producing  evidence 
for  that  purpose,  urged  the  duke  to  confess2  his  knowledge  of  the 
Scottish  queen's  pretended  title  to  the  English  crown ;  offering,  if 
he  denied  it,  to  make  proof  of  it.  This  led  to  some  close  inter- 
rogatories put  by  the  sergeant,  and  explanations  on  the  side  of  the 
duke,  in  which  he  disclosed  what  he  knew  of  her  quartering  the 
arms  of  England.  When  the  duke  found  himself  pressed  by  these 
interrogations,  he  called  upon  the  counsel  to  prove  his  knowledge 
of  Queen  Mary's  intentions ;  to  which  he  received  for  answer,  that 
he  had  confessed,  and  there  was  no  need.3  The  evidence  against 
him  consisted  of  examinations  in  writing,  confessions  of  himself,  and 
others,  with  a  copy  of  a  letter  of  his  own,  and  the  letters  of  others. 
This  was  helped  on  by  the  asseverations  of  counsel,  and  declarations 
which  were  said  to  have  fallen  from  the  queen's  own  mouth.4 

This  was  the  evidence  produced  ;  and  upon  this  the  counsel,  who 
were  four  in  number,  made  their  observations,  addressed  sometimes 
to  the  duke,  sometimes  to  the  court ;  propounded  questions  to  the 
prisoner,  and  entered  into  altercation  with  him 

Thus  was  this  noble  personage  harassed  with  every  mode  of 
attack,  being  constrained  singly  to  stand  the  ingenuity  and  zeal  of 
eminent  advocates,  enforcing  a  charge  with  a  species  of  evidence 
out  of  the  power  of  the  accused  to  controvert. 

The  plain  dictates  of  common  sense  enabled  him,  unlearned  as 
he  was  in  the  law,  to  except  to  the  sort  of  persons  whose  deposi- 
tions were  produced,  that  they  were  not  credible,  and  confessed 
themselves  guilty  of  treason.  He  prayed  that  they  might  be  brought 
face  to  face  with  him,  as  the  law  of  the  land  he  trusted  required ; 
alluding,,  probably,  to  the  two  statutes  of  Edward  VI.,  of  which  so 
much  has  already  been  said.  But  the  counsel  for  the  crown 
answered  that  it  was  true  the  law  had  been  so  for  a  time,  in  some 
cases  of  treason  ;  but  since  the  law  had  been  found  too  hard  and 
dangerous  for  the  prince,  and  it  had  been  repealed,5  meaning  by  the 
statute  of  Philip  and  Mary. 

Upon  such  kind  of  trial  the  duke  was  pronounced  guilty  of  the 
indictment,  and  was  .executed.  Such  proceedings  as_  this,  how- 
ever usual  they  might  be,  were  certainly  not  unnoticed  by  the 
world.     Something  like  this,  probably,  drew  from  Sir  Christopher 
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Hatton,  on  another  occasion,1  an  observation,  that  the  justice  of  the 
realm  had  of  late  been  very  impudently  slandered.  To  prevent 
which,  for  the  future,  he  seemed  then  to  think  it  advisable  to  be 
very  certain  that  the  matter  of  the  indictment,  then  depending 
before  him  (though  confessed),  really  amounted  to  treason. 

The  trials  of  Babington,  and  the  others  concerned  in  Mary's 

conspiracy,  were  conducted  in  the  same  manner ;  and 

and  others.   tte  convictjons  0{  suck  as  did  not  plead  guilty  were 

had  upon  the  depositions  of  absent  persons. 

The  indictments,  against  these  conspirators  were  all  laid  upon 
stat.  25  Edward  III.  When  one  of  the  prisoners  objected  that  by 
stat.  1  and  13  Elizabeth  there  must  be  two  witnesses,  and  those 
brought  face  to  face,  imagining  that  the  indictment  was  upon  those 
statutes,  the  chief  justice  Anderson  said,  that  true,  the  overt  act 
upon  stat.  1  and  13  Elizabeth  must  be  proved  by  two  witnesses ; 
but  this  is  upon  stat.  25  Edward  III.,  which  speaks  of  those  who 
imagine;  and  how,  says  he,  can  that  be  proved  by  honest  men, 
being  a  secret  cogitation  which  lieth  in  the  minds  of  traitors?2 
So  that  treason  would,  by  these  means,  never  be  revealed  !  Thus 
was  the  law  laid  down  by  a  sage,  who  was  at  the  head  of  it ;  which 
dictum  passed  uncontradicted.  It  may  be  observed  that  these 
severe  laws,  which  enacted  treason,3  had  defeated  their  own  object, 
by  containing  the  clause  which  required  two  witnesses.  For  the 
crown-lawyers  always  thought  it  most  convenient  and  sure  to  pro- 
ceed on  the  stat.  25  Edward  III. ;  and  when  the  above-mentioned 
exposition  could  be  put  upon  it,  surely  no  other  help  towards  the 
conviction  of  every  one  who  was  tried  could  possibly  be  wished  for. 

The  proceeding  against  Mary  Queen  of  Scots,  as  it  was  on  a  par- 
ticular statute,4  is  hardly  to  be  judged  of  upon  the  same  rule  as 
the  others.  The  prosecution  was,  however,  supported  in  the  same 
way  as  the  former,  upon  written  evidence.  Two  witnesses  were 
indeed  heard  vivd  voce,  but  this  was  rather  to  patch  up  the  prosecu- 
tion, which  seemed  to  need  support ;  for  they  were  not  heard  in  the 
presence  of  the  queen,  nor  at  the  trial,  but  at  another  time,  when 
the  commissioners  met  to  give  judgment.5 

Whether  this  mode  of  proceeding  had  raised  some  clamour,  and 
a  consideration  that  the  stat.  1  and  13  Elizabeth,  because  they 
required  two  witnesses  in  treason,  were  declined  by  the  government, 
and  the  statute  of  Edward  III.  preferred,  because  it  did  not  give 
that  benefit  to  a  prisoner,  might  have  been  the  cause  that  no  small 
degree  of  malevolence  was  imputed  to  the  governing  powers ;  or. 
whether  some  doubt  might  begin  now  to  be  entertained  that  the 
statutes  of  Edward  VI.  were  still  in  force ;  whatever  might  have 
been  the  reasons  which  weighed  with  the  courts,  they  began  to 
alter  their  conduct  in  this  particular  ;  for  we  find  in  31  Elizabeth, 
in  the  trial  of  Lord  Arundel,  that  the  queen's  counsel  called  two 
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witnesses  to  give  a  kind  of  hearsay  evidence  as  to  their  knowledge 
of  the  matters  opened ;  and  then  some  others  were  called,  whose 
testimony  did  not  go  further.1  This  indictment  was  upon  25 
Edward  III. 

This  seemed  now  to  be  a  method  which  they  had  hit  upon  to 
support  and  give  colour  to  the  rest  of  the  proofs  which  were  still 
of  the  old  kind.  In  34  Elizabeth,  on  the  trial  of  Sir  John 
Perrott,  besides  the  reading  of  depositions,  some  witnesses  were 
called.2 

The  trials  of  Lord  Essex  and  Lord  Southampton  exhibit  a  mix- 
ture of  both :  there  are  examinations  of  persons  absent,  and  the 
depositions  of  persons  present  in  court  read  and  attested  by  the 
deponents  vivd  voce.5  The  only  witness  not  of  that  kind  was  Sir 
Walter  Kaleigh,  who  related  upon  oath  what  was  told  him,  and 
spoke  nothing  from  his  own  knowledge.  Sir  Ferdinando  Gorges 
being  pressed  by  the  Lord  Essex  to  speak  to  some  facts,  at  first 
declined  it,  and  referred  to  his  deposition.  The  famous  testimony 
of  Mr  Francis  Bacon  in  this  trial  did  not  go  to  the  fact  of  crimin- 
ality. Sir  Christopher  Blount  and  his  associates  were  likewise  con- 
victed of  treason  upon  depositions  only.4 

All  these  prosecutions,  as  we  have  before  observed,  were  upon 
the  statute  of  Edward  III. ,  which  was  quite  contrary  of  trials  for 
to  the  expectations  of  the  parties,  who  generally  sup-  treason, 
posed  they  were  indicted  on  the  two  statutes  of  the  queen  before 
alluded  to,  and  were  much  disappointed  when  they  were  told  they 
were  not  entitled  to  have  their  guilt  proved  by  two  witnesses  as 
prescribed  by  those  acts.  It  is  true  that  these  statutes  require 
indictments  upon  them  to  be  brought  within  a  certain  limited 
time,  and  therefore,  in  some  cases,  would  not  have  answered  the 
ends  of  justice ;  yet,  where  they  might,  as  in  Lord  Essex's  case, 
they  were  not  put  in  use.  The  old  statute  of  Edward  III.  was  pre- 
ferred, for  the  reasons  we  before  gave ;  upon  this  act  they  put  what 
interpretation  they  pleased,  so  much  so,  that  they  ventured  to  pro- 
nounce that  no  overt  act  need  be  proved  on  an  indictment  upon 
that  act. 

It  was  always  the  principal  charge  in  these  indictments  that  the 
party  compassed  the  death  of  the  queen,  a  charge  of  which  all 
expressed  the  extremest  detestation ;  and  as  the  facts,  even  such 
as  were  proved,  were  quite  of  another  kind  than  such  as  indicated 
an  attempt  against  her  person,  when  they  found  themselves  con- 
victed of  the  whole  indictment,  there  followed  a  dissatisfaction  and 
murmur  as  against  the  justice  of  the  verdict.  This  was  not 
explained  till  the  trial  of  Lord  Essex,  in  43  Elizabeth,  when  the 
two  chief  justices  and  the  chief  baron  agreed  in  the  following 
opinion :  That  "  where  a  subject  attempts  to  put  himself  in  such 
force  as  the  king  shall  not  be  able  to  resist,  and  to  force  and  com- 
pel the  king  to  govern  otherwise  than  according  to  his  own  royal 
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authority  and  direction,  it  is  manifest  rebellion."  And,  "  that  in 
every,  rebellion,  the  law  intends,  as  a  consequence,  the  compassing 
the  death  and  deprivation  of  the  king,  as  foreseeing  that  the  rebel 
will  never  suffer  that  king  to  live  or  reign,  who  might  punish  or 
take  revenge  of  his  treason  or  rebellion."1  And,  afterwards,  in  the 
case  of  Sir  Christopher  Blount  and  his  associates  when  they  dis- 
avowed any  design  to  kill  the  queen,  the  chief  justice  condescended 
to  explain  this  to  them  in  a  like  way,  and  it  was  declared  to  be  no 
mystery  of  law.  2 

However  this  might  be  law  and  sense,  where  resistance  and 
force  were  used,  as  in  the  case  of  Lord  Essex  and  Sir  Christopher 
Blount,  it  is  difficult  to  reconcile  it  with  either  when  applied  to 
Sir  John  Perrott,  whose  offence  seems  to  have  been  only  some 
peevish  and  angry  speeches  made  in  conversation  respecting  the 
queen,  and,  at  worst,  nothing  more  than  some  omissions  of  duty, 
or  want  of  activity  in  his  place  of  Lord-Deputy  of  Ireland.  How 
this  could  be  compassing  to  kill  the  queen  or  raising  rebellion  is 
very  mysterious,  notwithstanding  all  the  intendments  and  suppo- 
sitions of  law. 

A  prosecution  never  missed  of  its  aim  from  any  defect  of  evi- 
dence, or  of  anything  else.  Against  the  weight  and  ability  of  the 
crown-lawyers  a  prisoner  had  nothing  to  oppose.  He  was  allowed 
no  counsel ;  and  if  he  prayed  the  court  in  their  humanity  to  see 
that  the  indictment  was  sufficient,  they  answered  him  that  they  sat 
there  not  to  give  counsel,  but  to  judge.  Even  the  innocence  of  a 
prisoner  could  not  be  made  out ;  for  witnesses  were  not  to  be  heard 
against  the  crown,  as  the  judge  told  Udal,  who  was  tried  for 
felony  only.3  Juries  were  no  protection  to  the  subject.  They  were 
generally,  it  may  be  supposed,  packed ;  for  though  the  court  might 
perhaps  allow  challenges  for  cause,  they  would  not  allow  a  prisoner 
to  take  one  peremptory  challenge.4  Nobody  was,  nor  doe's  it 
appear  how  any  one  possibly  could  be,  acquitted.  A  trial  for  high 
treason  seems  in  this  reign  to  have  been  a  formal,  but  a  certain 
method  of  destroying  an  obnoxious  man. 

This  partial  mode  of  proceeding  was  not  confined  to  treasons, 
and  other  where  an  anxiety  to  preserve  the  sovereign  and  the 
offences.  state  might  be  thought  a  sufficient  cause  in  those  days 
to  take  away  the  lives  of  such  as  were  only  suspected  by  any  sharp 
or  hasty  way  of  inquiry  whatever.  But  in  prosecutions  for  felony, 
where  the  government  had  taken  a  part  in  the  object  of  it,  trials 
were  conducted  in  a  similar  manner.  Udal  was  tried  for  felony  on 
stat.  23  Elizabeth,  c.  2,  which  had  made  it  felony  to  make  any 
book  containing  false,  seditious,  or  slanderous  matter,  to  the  defama- 
tion of  the  queen,  or  to  the  moving  of  rebellion.  This  man  was 
indicted  for  having  written  a  book  called  the  "  Demonstration  of 
Discipline,"  in  which  he  attacked  the  bishops,  which  was  con- 

i  State  Trials,  207.  2  Ibid. .  209.  »  Ibid.,  173. 

4  Captain  Lee's  Trial,  7  State  Trials,  43. 
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sidered  as  within  the  act.  The  proceeding  was  entirely  consistent 
with  such  a  setting  out.  There  were  only  the  depositions  of  two 
persons  read.  One  of  these,  says  Udal,  told  him  he  was  the  author. 
The  other  says  a  friend  of  Udal's  told  him  so.1  The  court  offered 
to  swear  Udal  whether  he  was  the  author  or  not,  and  refused  to 
hear  the  witnesses  which  he  offered  to  produce.  So  that,  with  all 
this  prejudice  against  him,  there  could  be  little  doubt  of  the  con- 
viction which  followed. 

Though  it  is  probable  that  this  extreme  eagerness  and  pains  to 
convict  were  confined  only  to  such  prosecutions  as  were  carried  on  by 
government,  yet  all  the  criminal  proceedings  of  this  time  most 
likely  partook  of  the  irregularity  we  see  in  these.  It  would  not 
have  been  safe  or  wise  to  have  pursued  a  plan  entirely  different 
from  the  prevailing  one  in  ordinary  trials. 

The  use  of  depositions  had  probably  become  more  frequent  of 
late,  as  they  seemed  now  to  be  a  sort  of  evidence  which  had 
received  the  sanction  of  law,  by  stat.  1  and  2  Philip  and  Mary, 
c.  13.  That  statute  had  directed  justices  of  the  peace  to  take  the 
examination  of  all  persons  accused,  and  the  information  of  accusers, 
and  transmit  them  to  the  gaol-delivery.  Thus,  in  all  cases  of 
felony  at  least  there  was  in  court  a  body  of  evidence  taken  as  the 
law'  directed,  and  any  further  hearing  of  the  parties  might  be 
thought  superfluous.  However,  it  is  not  to  be  supposed  that  there 
was  no  evidence  given  for  a  prosecution  but  such  depositions  and 
examinations ;  witnesses  were  sworn,  and  delivered  their  testimony 
ore  tenus  in  court ;  and  it  is  most  likely  in  common  cases  the  pri- 
soner was  allowed  to  produce  witnesses  in  his  defence,  according 
to  the  direction  formerly  given  by  Queen  Mary  to  her  judges. 
Yet,  probably,  the  rules  of  evidence  were  the  same  as  prevailed  in 
these  greater  causes :  they  allowed  of  hearsay  informations,  and 
gave  way  too  much  to  strong  presumptions  of  guilt. 

It  appears  that  torture  was  sometimes  used.  Campian,  the 
Jesuit,  is  said  by  Camden  to  have  been  put  to  the  rack.2  This 
could  not  have  been  by  the  ecclesiastical  law,  as  there  was  no  high 
commission  in  being  in  1580.  It  is  not  probable  it  could  have 
been  directed  by  the  ordinary  courts.  It  must  have  been  under 
the  immediate  order  of  the  sovereign  or  the  Star-chamber. 

Adjudged  cases  in  this  reign  are  reported  all  through  it  by  An- 
derson, Moore,  Leonard,  Owen,  and  Noy.  Some  prin-  Eg  orterg 
cipal  cases  in  the  first  part  of  it  are  in  Plowden,  and 
in  the  latter  part  they  are  in  greater  number  in  Coke.  The  former 
part  of  this  reign  is  also  reported  in  Dyer,  Dalison,  Benloe,  and 
the  book  called  "  New  Benloe."  And  the  latter  part  in  G-odbolt, 
Brownlow,  and  Goldesborough ;  but  more  particularly  and  regu- 
larly, from  the  twenty-fourth  year  to  the  end,  by  that  concise  and 
judicious  reporter  Sir  George  Croke.  All  through  this  reign  there 
are  scattered  cases  in  Jenkins,  and  here  and  there  in  Oary,  Saville, 
Hutton,  and  Popham,  and  some  in  Keilway. 

1  State  Trials,  173.  2  Camd.,  247. 
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The  books  published  in  this  reign  increased  the  law  library  to 
some  size  and  value.  Some  persons,  who  had  been  in  the  habit  of 
taking  notes  of  what  passed  in  court,  had  come  to  a  resolution  of 
publishing  them  for  the  use  of  the  profession.  The  first  who  did 
this  was  Mr  Edmund  Plowden,  who  printed  the  first  part  of  his 
adjudged  cases,  under  the  title  of  "  Commentaries,"  in  1571 ;  and 
the  second  part,  about  seven  years  after.  The  success  and  applause 
with  which  this  first  attempt  was  received  encouraged  the  execu- 
tors of  Sir  James  Dyer,  who  had  been  chief  justice' of  the  common 
pleas,  to  print  some  of  the  notes  which  he  had  left  behind  him. 
This  was  done  in  1585,  under  the  title  of  "  Reports,"  so  that  this 
was  the  first  book  which  bore  that  name.  These  were  followed  by 
Sir  Edward  Coke's  " Keports"  (for  so  he  called  them),  which  were 
printed  in  1601  and  1602;  then  Keilway's  "Reports"  in  1602. 
Bellewe's  "  Reports,"  and  the  "New  Cases"  were  also  printed  some 
time  in  this  reign ;  which  make  up  all  the  books  of  this  kind  in 
print  at  the  death  of  Queen  Elizabeth. 

The  manner  in  which  Plowden  has  reported  the  decisions  of 
courts,  is  peculiarly  his  own  ;  none  having  set  him  a 
model,  nor  any  having  attempted  to  rival  him.  After 
having  stated,  in  a  clear  manner,  the  case  and  matters  of  doubt  to 
be  resolved,  he  gives  the  arguments  of  the  counsel  on  both  sides  at 
length ;  always  following  the  course  of  reasoning  precisely,  with  the 
topics  and  precedents  quoted  by  each,  in  the  exact  style  of  a  formal 
debate.  In  reporting  the  judgment  of  the  court,  he  gives  severally 
the  opinions  of  the  judges  at  length.  A  case  discussed  in  this 
ample  way,  with  all  the  argument  of  each  side,,  considered,  dis- 
tinguished, and  commented  on  by  the  experience  and  learning  of 
the  bench,  must  be  so  thoroughly  sifted,  as  for  it  to  be  impossible 
not  to  discern  the  true  points  of  a  cause,  and  the  ground  upon 
which  it  was  determined.  Most  of  the  cases  in  this  book  are  upon 
demurrers,  or  special  verdicts ;  and  there  are  generally  the  plead- 
ings annexed.  Whether  all  arguments  and  opinions  were  delivered 
in  court  precisely  in  the  detail  in  which  we  have  them  in  Plowden ; 
or  whether  the  reporter,  who  says  that  his  practice  was  to  make 
himself  master  of  the  case  in  all  its  points,  before  he  heard  it 
argued,  might  not  retouch  them  according  to  his  own  fancy  after- 
wards ;  whatever  was  the  fact,  it  is  certain  that  the  principles 
and  great  leading  rules  of  law  are  opened  and  explained  with  an 
acuteness  rarely  discovered  in  other  books ;  and  points  are  main- 
tained and  canvassed  with  a  certain  wary  closeness  of  reasoning 
peculiar  to  this  writer :  so  that  altogether  it  is  one  of  the  most  in- 
structive and  most  entertaining  books  in  the  law. 

Sir  Edward  Coke  is  an  author  of  very  different  character  from 

Coke        *^e  f°regomg-     The  manner  in  which  he  reports  is 

jejune  and  summary,  without  tracing  out  any  form  of 

argument.     His  general  way  is  to  give  a  state  of  the  case,  then  to 

relate  the  effect  of  all  that  is  said  on  one  side,  and  likewise  on  the 
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other ;  beginning  always  with  the  objections,  and  concluding  with 
the  resolution  and  judgment  of  the  court.1  Sometimes  he  only 
gives  the  state  of  the  case,  and  the  resolutions  of  the  court ;  and 
sometimes  without  any  case  stated  at  all,  he  mentions  only  the 
name  of  it,  and  then  sets  forth  the  points  of  law  resolved  by  the 
court.  This  is  always  done  with  great  weight  of  reason  and  clear- 
ness of  expression.  He  abounds,  beyond  any  writer,  in  old  law ; 
and  excels  in  adducing  proofs  from  adjudged  cases,  comparing 
them,  and  reconciling  apparent  repugnancies  upon  solid  and  true 
distinctions.  At  present,  Lord  Coke  can  only  be  mentioned  as  the 
author  of  the  three  first  parts  of  his  Eeports,  which  is  confining 
him  in  a  very  narrow  compass.  It  was  not  till  the  next  reigns 
that  he  published  the  other  parts  of  his  Eeports  and  his  Institutes, 
which  make  him  a  very  voluminous,  as  well  as  a  very  eminent, 
writer  upon  the  English  law. 

From  the  writings  of  Plowden  and  Coke  the  law  derived  new 
strength  and  lustre,  and  the  study  of  it  was  considerably  advanced. 
Their  merits,  however,  are  very  different,  though  both  writers  are 
excellent  in  their  way :  the  one,  argumentative  and  diffuse,  calls 
for  a  patient  and  steady  perusal  through  the  windings  of  many 
intricate  deductions ;  the  other,  concise  and  learned,  demands  a 
fixed  attention  to  peremptory  propositions  and  authentic  conclusions 
of  law.  The  latter,  from  the  shortness  of  his  manner  and  of  his 
matter,  may  be  taken  up  at  any  time  with  profit ;  the  former, 
being  prolix  in  both,  must  be  read  through  and  studied  with  care 
and  reflection.  From  the  former  may  be  attained  a  habit  of  legal 
reasoning,  and  the  student  may  always  exercise  himself  there  with 
new  pleasure  and  improvement ;  in  the  latter,  he  will  possess  an 
inexhaustible  treasure  of  sound  and  incontrovertible  law. 

Plowden's  Commentaries  contain  reports  of  cases  from  4  Edward 
VI.  to  20  Elizabeth.  Lord  Coke  reports  from  that  period  to  the 
end  of  the  reign. 

The  Eeports  of  Sir  James  Dyer  contain  the  period  from  4  Henry 
VIII.  to 23  Elizabeth.  This  "  Eeport  of  Adjudications"  is  not  to 
be  compared  with  the  two  former  works,  being  many  of  them  short 
notes  of  cases,  and  none  of  them  intended  to  be  published,  but  were 
such  as  were  collected  out  of  that  judge's  papers  by  his  nephew  and 
executor.  None  of  the  cases  are  here  so  fully  argued,  nor  the  points 
so  much  treated  at  length,  as  in  the  two  former  reporters.  They 
seem  to  be  the  concise  notes  of  a  man  of  business,  containing  an 
accurate  state  of  the  case,  with  the  objections  and  answers  as  shortly 
as  conveniently  could  be. 

Besides  the  reporters,  several  treatises  and  collections  were  printed. 
In  1596  was  published  Eastall's  "  Entries;  "  in  1568,  Law treatises 
Brooke's  "Abridgement  of  the  Law;"    in  1572,  the 
"  Terms  of  the  Law,"  by  Eastall ;  in  1577,  Pulton's  "  Abstract  of 
the  Penal  Statutes ;"    in  1579,  Theloal  furnished  the  profession 

i  Pref.  10  Rep.,  12. 
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with  his  "  Digest  of  Original  Writs ;"  in  1580  was  printed  "  Kit- 
chen on  Courts ;"  and,  in  1598,  a  book  upon  "  Forest  Law  "  was 
published  by  Manwood. 

Kastall's  Entries  is  a  collection  made  by  that  learned  judge ; 

none  of  the  precedents  were  his  own,  but  were  taken 

Eastau.     Qut  of  f Qm  different  books .  from  tl[ie  ^  printed  book 

of  Entries  ;  from  two  manuscript  collections  made  by  a  prothono- 
tary  of  the  common  pleas,  and  a  secondary  of  the  king's  bench ; 
and  from  a  manuscript  of  Sir  John  More,  a  judge  of  the  king's 
bench,  in  the  time  of  Henry  VIII.,1  and  grandfather  of  the  author. 
They  are  digested  in  perspicuous  order ;  and,  by  means  of  divisions, 
subdivisions,  and  the  variety  of  references,  the  contents  of  the  book 
are  extremely  accessible.  We  may  judge  by  the  sources  from 
which  this  collection  was  made,  that  these  precedents  were  those 
in  use  in  the  time  of  Henry  VI.,  and  down  through  the  reign  of 
Henry  VIII.,  and  by  the  publication  of  them  there  can  be  no 
doubt  but  they  were  now  in  use.  This  book  contains  not  only 
declarations  and  pleas,  but  many  records  at  length. 

The  Abridgment  of  Sir  Robert  Brooke  is  an  improvement  on 
the  plan  of  Statham  and  Fitzherbert.  The  cases  are 
here  arranged  with  more  strict  regard  to  the  title ;  but 
the  order  in  which  they  are  strung  together  is  very  little  better, 
being  generally  guided  only  by  the  chronology.  He  observes  one 
method,  which  contributes  in  some  degree  to  draw  the  cases  to  a 
point ;  he  generally  begins  a  title  with  some  modern  determination, 
in  the  reign  of  Henry  VIII. ,  as  a  kind  of  rule  to  guide  the  reader  in 
his  progress  through  the  heap  of  ancient  cases  which  follow.  He 
abridges,  with  great  care,  in  the  language  of  his  own  time,  sometimes 
adding  a  short  observation,  or  qucere,  furnished  by  the  experience  of 
later  times.  So  that,  upon  the  whole,  the  substance  of  the  Year-books, 
to  which  it  is  an  excellent  repertory,  is  conveyed  in  this  one  volume, 
in  a  style  and  manner  more  generally  acceptable  than  the  original. 
This  has  the  praise  of  being  the  most  correct  of  these  works.2 
However,  such  works,  with  all  their  use,  can  rarely  be  ultimately 
relied  on  :  the  opinion  of  a  court  can  hardly  be  so  abridged  as  to 
convey  all  the  circumstances  which  had  their  weight  in  a  deter- 
mination; something  will  escape  in  the  transfusion.  As  far  as 
the  nature  of  their  design  can  go,  they  are  of  excellent  use  ;  and 
the  full  extent  of  their  design  was  not  tried  till  the  very  methodical 
work  of  Mr  Justice  Eolle  appeared,  and  the  modern  ones  of  Bacon 
and  Comyns.  An  application  to  such  a'  work  as  this  to  compre- 
hend the  great  outline  and  extent  of  any  branch,  and  a  patient 
reading  of  the  particular  cases  reported  at  length,  more  minutely 
to  discern  the  grounds  and  principles  upon  which  they  were 
adjudged,  is  a  union  of  labourers  which  is  necessary  to  form  clear 
conceptions  of  the  law. 

Other  treatises  were  published  in  the  latter  part  of  this  reign. 

1  9  Hen.  VIII.,  Dugd.  Chro.  Sess.  2  Foister. 
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In  1583,  Crompton  printed  in  French.  "  The  Office  and  Authority 
of  a  Justice  of  Peace,"  principally  taken  from  Fitzherbert's  works, 
enlarged  by  the  same  author.  After  this  Mr  Lambard 
revised  his  "  Eirenarcha,"  which  had  gone  through  two  am  ar  ' 
editions,  one  in  1579,  the  other  in  1581 ;  and  making  great  use  of 
Mr  Cromptpn's  book,  which  had  been  published  in  the  meantime, 
reprinted  in  English,  in  1599,  his  "  Eirenarcha,  or  the  Office  of  a 
Justice  of  Peace,"  a  work  much  more  full,  complete,  and  satisfac- 
tory than  any  of  the  former.  The  office  of  these  magistrates  had 
become  burdensome,  owing  to  the  increase  of  laws,  and  the  multi- 
tude of  concerns  they  were  to  determine  on.  It  was  very  necessary 
that  some  pains  should  be  taken  to  smooth  the  way  towards  the 
attainment  of  the  requisite  knowledge  by  some  well-digested 
treatise.  The  criminal  law  is  treated  by  this  author  in  a  very' 
different  way  from  any  who  went  before  him.  It  has  none  of  the 
concise  starchness  discovered  in  the  compilations  of  Staunforde 
and  Fitzherbert,  but  discourses  more  at  large  in  the  liberal  style 
Which  few  writers  upon  the  law  had  condescended  to  imitate  since 
the  time  of  Bracton,  Fleta,  and  Britton.  Fortescue's  book,  "  De 
Laudibus,"  and  the  "  Doctor  and  Student,"  were  the  only  pieces 
(unless  Littleton  may  be  though*  worthy  to  be  excepted)  of  autho- 
rity upon  legal  subjects  which  were  not  put  together  with  all  the 
closeness.and  dryness  of  mere  compilations. 

Mr  Crompton  printed  also,  in  1-594,  a  French  treatise  on  the 
"  Authority  and  Jurisdiction  of  Courts,"  a  book  which  left  sufficient 
room  for  the  additions  and  improvements  made  by  writers  who 
soon  followed  him  on  the  same  subject. 

A  spirit  of  inquiry  had  spread  itself,  which  would  not  be  satis- 
fied with  the  materials  of  modern  knowledge ;  they  began  to  look 
higher,  and  to  investigate  the  antiquity  and  history  of  our  juris- 
prudence. To  forward  this  was  printed,  in  1569,  the  valuable 
code  of  our  ancient  law  written  by  Bracton;  and  to  carry  this 
pursuit  still  further,  Mr  Lambard  printed,  in  1568,  his  "  Archaio- 
nomia,"  containing  the  Anglo-Saxon  laws,  those  of  William  the 
Conqueror,  and  of  Henry  I.  Thus  were  the  old  volumes  of  the 
law  once  more  brought  into  observation.  However,  at  this  dis- 
tance of  time,  they  fell  rather  into  the  hands  of  the  inquisitive  and 
learned,  than  afforded  much  assistance  to  the  practiser. 

It  does  not  appear  what  time  of  probation  was  fixed  before 
apprentices  were  permitted  to  practise  in  the  courts  at  Miscellaneous 
Westminster,  nor  whether  it  was  an  act  of  the  society  faots- 
of  which  he  was  a  member,  or  of  the  judges,  that  he  was  allowed 
to  practise  at  all.  Every  society  had  its  particular  orders,  all 
differing  a  little  ;  and  according  to  them,  they  respectively  appointed 
their  readers,  teachers,  and  others,  and  regulated  all  exercises 
required  of  the  students. 

In  the  3  and  4  Philip,  and  Mary  there  had  been  some  orders 
agreed  on  by  the  inns  of  court  for  a  general  regulation  to  be 
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observed  in  each.  They  mostly  concerned  dress  and  attendance  at 
meals ;  among  the  rest,  there  is  one  that  forbids  the  admission  of 
attorneys.  If  any  one  practise  attorneyship,  he  was  to  be  dis- 
missed, but  to  be  permitted  to  repair  to  an  inn  of  chancery.1 

At  the  beginning  of  this  reign,  the  judges  had  taken  into  con- 
sideration the  government  of  these  societies  ;  and  upon  All- Soul's 
day,  in  the  1st  Elizabeth,  they  came  to  some  resolutions,  which 
they  promulgated  for  the  observance  of  all  the  inns  of  court.  The 
like  was  done  in  16th  Elizabeth,  by  commandment  of  the  queen 
and  advice  of  the  privy  council.  Again  in  the  33d,  36th,  and 
38th  years  of  the  queen.2 

The  course  of  study  seemed  at  this  time  to  require  every  one 
should  commence  by  residing  at  an  inn  of  chancery,  and  then 
proceed  to  some  inn  of  court.  As  all  the  inns  of  chancery  belonged 
to  some  one  of  the  inns  of  court,  they  were  under  their  government 
in  all  matters,  and  particularly  in  what  concerned  the  education 
of  students.  The  study  of  the  place  was,  in  a  degree,  ordered  and 
promoted  by  readers,  who  were  appointed  to  read  lectures  upon 
certain  points,  both  in  the  inns  of  chancery  and  of  court.  These 
readings  were  very  frequent,  both  in  term  and  vacation.  Besides 
these,  there  were  exercises  which  the  students  engaged  in  under 
the  direction  of  the  readers.  These  were  called  moots,  and  had 
various  names  in  the  different  societies,  according  to  the  seasons 
and  occasions  when  they  were  held.3 

We  have  seen  that  heretofore  there  were  only  two  description  of 
advocates  ;  these  were  sergeants  and  apprentices.  But  we  find  in 
this  reign  (and  no  doubt  it  had  been  so  some  time),  that  the  orders 
of  the  profession  were  these. : — The  lowest  was  a  student,  called 
also  an  inner  barrister,  and  so  distinguished  from  the  next  rank, 
which  was  that  of  an  outer,  or  utter  barrister;  then  came  an 
apprentice,  and  next  a  sergeant. 

We  shall  now  consider  the  regulations  which  we  just  said  were 
made  by  the  judges  concerning  the  professors  of  the  law. 

It  should  seem  that  the  students  commenced  inner  barristers 
when  they  entered  upon  their  exercises  for  the  bar,  which  is  much 
like  the  condition  of  a  soph  at  the  universities,  who  is  performing 
his  exercises  for  the  bachelor's  degree.  None  were  to  be  admitted 
to  the  bar  but  such  as  had  been  at  least  of  seven  years'  continu- 
ance, and  had  kept  all  their  exercises  at  least  three  years  within 
the  house,  and  in  the  inn  of  chancery,  according  to  the  orders  of 
the  house.  Only  four  were  to  be  called  every  year.  In  some 
houses  the  benchers  called,  in  others  it  was  the  business  of  the 
reader  to  call  inner  barristers  to  the  bar,  and  in  all  the  reader's 
report  of  their  merit  and  qualifications  was  the  supposed  ground 
for  calling. 

When  persons  were  called  to  the  bar,  they  were  still  expected  to 
preserve  a  silence ;  for  no  utter  barrister  was  admitted  to  plead  in 
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any  court  at  Westminster,  nor  to  subscribe  any  bill  or  plea,  unless 
he  was  a  reader  or  bencher,  or  had  been  five  years  an  utter  bar- 
rister, and  had  continued  all  that  time  in  exercise,  or  a  reader  in 
chancery,  two  years  at  least.  An  utter  barrister  was  to  keep  his 
exercises,  both  in  his  house  and  in  the  inn  of  chancery,  for  three 
years  after  he  was  at  the  bar,  otherwise  he  was  not  to  continue  an 
utter  barrister. 

It  was  probably  at  the  end  of  these  five  years,  or  when  utter 
barristers  were  by  any  of  the  above-mentioned  qualifications 
admitted  to  plead,  that  they  arrived  at  the  distinguished  rank  of 
apprentices  of  the  law.  It  does  not  appear  that  they  were  yet 
called  counsellors.  A  reader  was  not  to  practise  but  in  his  reader's 
gown,  having  a  velvet  welt  on  the  back.  Readers  ranked  before 
utter  barristers,  and  next  after  apprentices.  This  is  all  that  can 
be  collected  of  the  professors  of  law  at  this  time,  from  the  rules 
and  orders  settled  for  their  government  and  regulation.1 

There  was  a  character  and  description  in  the  law,  which  had 
subsisted  from  a  very  early  period,  but  which  had  now  grown  to  a 
high  consideration :  this  was  that  of  a  cleric.  It  was  the  business 
of  the  three  prothonotaries  of  the  common  pleas  to  draio  and  enter 
all  declarations  and  pleas  in  causes  depending  there.  To  assist 
them  in  this  business,  they  kept  clerks,  who  had  been  brought  up 
in  the  office,  and  were  as  well  acquainted  with  the  duties  of  it  as 
the  prothonotaries  themselves,  to  which  they  in  course  of  time 
succeeded.  All  attorneys  who  had  causes  here  were  to  employ 
some  one  of  these  clerks,  to  conduct  that  part  of  his  cause  which 
consisted  in  declarations,  pleas,  and  entries.  And  it  had  lately 
become  not  uncommon  for  some  of  these  clerks  to  act  also  as 
attorneys,  and  so  sue  out  writs  and  manage  an  action  from  begin- 
ning to  end. 

The  continual  habit  of  business  gave  the  persons  conversant  in 
this  office  a  great  dexterity  in  pleading  and  practice ;  and  the 
appellation  of  clerk,  coming  at  length  to  signify  the  possession  of 
these  attainments,  was  assumed  by  the  pleaders  of  these  times  with 
no  small  degree  of  complacency.  The  character  of  a  good  pro- 
thonotary,  or  a  good  clerk,  was  not  a  little  addition  to  the  praise  of 
a  lawyer. 

Thus  the  prothonotary's  office  became  the  school  for  pleading  ; 
and  young  men  used  to  be  placed  there  at  their  entrance  upon  their 
studies,  to  learn  this  most  essential  part  of  legal  kowledge.  We 
find  Sir  James  Dyer,  when  he  was  chief  justice  of  the  common 
pleas,  in  his  address  to  the  attorneys  and  officers  of  that  court, 
telling  them  that  he  had  been  himself  some  time  a  clerk  in  that 
office.2 

Many  regulations  were  made  by  order  of  the  court  of  common 
pleas  for  securing  to  the  clerks  in  court  their  proper  business,  to 
prevent  attorneys  from  encroaching  on  them ;  to  oblige  attorneys  to 
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make  due  payment  of  the  fees  to  their  clerks ;  and  the  clerks  to 
account  with  prothonotaries.  Many  orders  were  also  made  to  com- 
pel attorneys  to  a  regular  attendance  on  the  court,  and  to  confine 
the  officers  to  a  proper  discharge  of  their  duty.1 

The  privilege  of  entering  was  secured  to  the  prothonotary  by 
several  orders.  No  continuance,  says  one  order,  nor  discontinuance, 
no  alteration  or  amendment,  shall  be  made  in  any  roll  of  the 
court,  nor  in  any  writing  going  out  of  the  office  of  this  court,  by 
any  attorney,  upon  pain  of  imprisonment.2 

Attorneys  were  now  grown  to  a  considerable  body  of  men ;  and, 
therefore,  to  prevent  persons  acting  in  that  capacity  who  were  not 
known  to  the  court,  and  so  not  easily  amenable  to  censure,  it  was 
ordered  by  the  court  of  common  pleas,  in  15  Elizabeth,  that  no 
attorney  of  the  court  shall  give,  let  to  rent,  or  lend  his  name  to 
any  person,  nor  suffer  any  person  to  use  his  name,  under  the 
penalty  of  forfeiting,  for  the  first  offence,  twenty  shillings,  and  for 
the  second  offence,  of  being  expelled  from  the  court.3  For  refor- 
mation of  the  excessive  and  unnecessary  number  of  attorneys,  it 
was  ordered,  that  an  attorney  absenting  himself  two  terms,  unless 
for  good  cause,  to  be  allowed  by  the  court,  shall  be  no  longer  an 
attorney.4  And  to  lessen  the  causes  of  absence,  it  was  ordered 
that  every  attorney  of  the  common  pleas  shall  satisfy  himself 
with  suits  in  that  court ;  and  shall  not  prosecute  or  follow  for  the 
plaintiffs,  or  plead  to  any  action,  bill,  or  suit,  upon  any  process  in 
any  other  court  than  in  that,  upon  pain  of  forfeiting,  for  the  first 
offence,  forty  shillings,  and  for  the  second,  of  being  expelled.5 
Attorneys  who  did  not  pay  for  their  entries  before  the  end  of  the 
subsequent  term,  were  to  be  put  out  of  the  roll. 

In  the  9  Elizabeth,  there  was  a  formal  and  general  inquiry  made 
into  the  abuses  of  this  court  by  Sir  James  Dyer,  then  chief  justice 
of  the  common  pleas.  A  writ  issued  custodi  palatii  nostri,  West- 
minster, in  the  king's  name,  to  summon  a  jury,  as  well  of  officers 
as  of  attorneys  of  that  court,  to  inquire  of  falsifications,  rasures, 
contempts,  misprisions,  and  other  offences  there  committed.  Upon 
the  execution  of  this  inquiry,  the  chief  justice  made  a  solemn 
charge,  which  is  still  in  being.6 

These  were  regulations  made  in  the  court  of  common  pleas  in 
this  reign.     There  are  no  orders  of  the  king's  bench  extant. 

1  Praxis.  Ut.  Banc,  35,  36.  2  Ibid.,  36.  3  Ibid.,  37. 
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ii.  657. 
Fraudulent  conveyances,  iii.  627. 
Freemen,  i.  12. 

Games,  unlawful,  iii.  341. 
Game-laws,  ii.  484 ;  iii.  338. 
Gaming,  iii.  337,  465. 
Gaol-delivery,  justices  of,  ii.  86,  300. 

Garnishment,  ii.  625. 
Gavelet,  ii.  181. 


Gifts  of  land,  i.  317 ;  ii.  200. 

simple,  i.  319. 

conditional,  i.  320. 

Glanville,  i.  254. 
Gloucester,  statute  of,  ii.  56. 
Grants  of  the  crown,  iii.  224. 
Guardian  in  socage,  iii.  720. 
Gypsies,  iii.  334. 

Henbham,  ii.  176. 
Henry  I.,  i.  244. 
Henry  II.,  i.  52,  149,  202,  248. 
Henry  III.,  i.  459,  523. 
Henry  IV.,  ii.  488. 
Henry  V.,  ii.  515. 
Henry  VI.,  ii.  527. 
Henry  VII.,  iii.  118. 
■Hekry  VIII.,  iii.  194,  220. 
Heresy,  ii.  501 ;  iii.  502. 
Heretics,  ii.  447  ;  iii.  560. 
ffibernce  ordinatio  pro  statu,  ii.  16,  248. 
High  commission,  court  of,  iii.  789. 
Homage,  i.  172,  206  ;  ii.  195,  560. 
Homicide,   i.   237,   462,  465;  ii.   64,  416, 

641 ;  iii.  186,  411,  796. 
Hors  de  son  fee,  ii.  640. 
Horse-stealing,  iii.  535,  665. 
Hospitals,  endowing,  iii.  605. 
Housebreakings,  iii.  477. 
Hue  and  cry,  iii.  713. 
Husbandry,  statutes  as  to,  iii.  591 . 

Indictments,  ii.  322,  424. 

Informations,  iii.  94,  158. 

Ingrossing,  ii.  399. 

Inns  of  court  and  chancery,  ii.  440 ;  iii.  567. 

Inheritance,  law  of,  iii.  731. 

Inquisitions,  ecclesiastical,  iii.  65. 

Insidiatores  viarum,  &c,  ii.  505. 

Instruments,  iii.  59. 

Interdict,  iii.  68. 

Intestacy,  i.  122 ;  ii.  271 ;  iii.  91. 

Interpleader,  ii.  637. 

Intestates'  effects,  i.  123;  ii.  270. 

Ireland,  ii.  248. 

statutum  Biberniw,  ii.  16,  248. 

Itinerant  justices,  i.  92. 

Jactitation  of  marriage,  iii.  81. 

Jeofails,  statutes  of,  ii.  539,  648 ;  iii.  309. 

Jesuits,  iii.  695. 

Joint-tenants,  ii.  587,  643. 

Jointures,  iii.  282. 

Judges,  i.  90 ;  iii.  443. 

Judicature,  Norman,  i.  83. 

in  Parliament,  ii.  287. 

in  Council,  ii.  293,  461. 

Judicium,  Dei,  i.  439. 

Jurisdiction,  i.  83  ;  ii.  70. 

Jurors,  qualification  of,  i.  314 ;  ii.  446 ; 

iii.  302. 
Jury,  trial  by,  i.  136,  461 ;  ii.  540 ;  iii.  302, 

408. 

de  medietate  Ungues,  ii.  323. 

Justices,  itinerant,  i.  lxxxi.,  88,  94,  239. 

proceedings  before,  i.  239. 

of  assize  and  nisi  prius,  ii.  300. 

of  the  peace,  origin  of,  ii,  328. 

convictions  by,  iii.  379. 

commission  of.  iii.  799. 
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King's  bench,  ii.  147,  602 ;  iii.  753. 
Knight's  service,  ii.  554. ;  iii.  352. 

Labourers,  statutes  of,  ii.  272,  455,  492. 
Larceny,  i.  30  ;  ii.  418 ;  iii.  34,  177,  326 
544. 

in  a  house,  iii.  328. 

Law-wager,  i.  314  ;  ii.  315,  400,  611. 
Laese  majesty,  i.  462. 
Lcesione  fidei,  suits  de,  ii.  103. 
Lease,  law  as  to,  iii.  361. 

by  tenant  for  life,  iii.  371. 

-  in  tail,  iii.  264. 


■  and  release,  iii.  387. 


Legacies,  for  years  and  at  will,  iii.  866. 

Legate,  Papal,  i.  111. 

Legitimacy.    See  Bastards. 

Libel,  iii.  150. 

Limitation  of  actions,  iii.  310. 

Littleton's  Tenures,  iii.  114. 

Livery  of  seisin,  i.  327. 

Liveries,  statutes  of,  ii.  444. 

Lollards,  ii.  448. 

Lyndwode's  Provinciate,  iii.  115. 

Magna  Charta,  i.  266. 
Maintenance,  iii.  335. 
Majusjus,  i.  449. 
Malicious  mischief,  iii.  334. 
Manslaughter,  iii.  186,  411,  541,  796. 
Mariners,  wandering,  iii.  375. 
Maritagium,  i.  171. 
Marlbbidge,  statute  of,  i.  502. 
Marriage,  i.  167  ;  iii  496. 

of  heirs,  i.  315. 

of  widows,  t  315. 

Marshal,  court  of  the,  ii.  471. 

custody  of,  iii.  753. 

Mart,  reign  of,  iii.  512. 

Matrimony,  law  of,  iii.  253. 

Merton,  statute  of,  i.  297. 

Minority,  plea  of,  i.  444.    , 

Mibeok  op  Justice,  ii.  232. 

Miscellaneous  facts,  i.  259,  523 ;  ii.  176, 

440,  659 ;  iii.  441,  567. 
Misprision  of  treason,  ii.  177,  233,  439. 
Money,  ancient  statutes  as  to,  ii.  127. 
Mortgage,  or  mortuwm  vadium,  i.  213  :  ii. 

508. 
Mortmain,  i.  272  ;  ii.  65,  454. 
Mortuaries,  iii.  233. 
Multiplication  of  coin,  ii.  504. 
Murder,  i.  30  ;  iii.  541,  796. 
Murdrum,  i.  473. 

Namium,  i.  459. 

Natura  Brevium,  old,  ii.  439. 

Negative  pregnant,  ii.  627. 

Nisi  prim,  justices  of,  ii.  82,  300. 

Non-claim,  statute  of,  ii.  282. 

Nonage,  ii.  282. 

Non-tenure,  i.  448 ;  ii.  642. 

Norman  Conquest,  effects  of,  i.  20. 

Northampton,  statute  of,  i.  96. 

Nova  narrationes,  ii.  439. 

Novel  disseisin,  assize  of,  i.  231,  345. 

Nuisance,  i.  359. 

Nullus  liber  homo,  <fcc,  i.  284. 

Nuptial,  iii.  75. 


Oath  of  calumny,  i.  33. 

Offences,  iii.  47. 

Office,  inquests  of,  iii.  473. 

proceeding  by,  iii.  472. 

of  coroners,  i.  466 ;  ii.  51. 

Officials,  iii.  45. 
Ordeal,  i.  33,  474. 
Ordinances,  iii.  469. 
Ordinatio  forestw,  ii.  21. 
Outlawry,  i.  469 ;  ii.  309  ;  iii.  300. 

reversal  of,  i.  471. 

Oyer  and  terminer,  justices  of,  ii.  304. 

Papal  supremacy,  its  nature,  iii.  517,  590. 

authority  abolished,  iii.  244,  517. 

restored,  iii.  518. 

again  abolished,  iii  570. 

Parceners,  i.  447 ;  ii.  585. 
Pardons,  ii.  325,  505. 
Parks,  tresspasses  in,  iii.  332. 
Parliament,  ii.  462 ;  iii.  228. 

judicature  of,  ii.  287, 654. 

members  of,  ii.  530. 

Payment  of  tithes,  iii.  468. 

Pauperis,  suits  informd,  iii.  145. 

Partition  of  lands,  i.  335. 

Pasture,  admeasurement  of,  ii.  109,  309. 

Peace,  justices  of  the,  ii.  328,  484,  550. 

Peine  forte  et  dure,  ii.  48,  512. 

Penal  statutes,  actions  upon,  iii.  509,  570, 

673. 
Penal  laws,  effects  of,  iii.  509. 
Penance,  ii.  276. 
Perpetuities,  ii.  571. 
Pernors  of  profits,  ii.  457,  537. 
Persecutions  for   religion,   iii.   508,   512, 

560. 
Person,  pleas  to  the,  i.  441. 
Philip  and  Mary,  iii.  540. 
Pick-purses,  iii.  700. 
Pious  uses,  iii.  93. 
Pirates,  trial  of,  iii.  345* 
Pleading,  ii.  347 ;  iii.  219,  298,  618. 

to  be  in  English,  ii.  316. 

forms  of,  ii.  645. 

manner  of,  ii.  219. 

—  order  of,  ii.  219. 

Pluralities,  iii.  234. 
Poisoning,  iii.  325. 
Poor-laws,  iii.  258,  462,  600,  603. 
Popish  recusants,  iii.  18. 
Popular  actions,  iii.  144. 
Prayer-book,  iii.  447. 
Praemunire,  ii.  268. 
Prarogativa  regis,  ii.  87. 
Precedence,  iii.  256. 
Precontracts,  iii.  253. 
Prerogative,  ii.  87. 

and  law,  ii.  1-10. 

Presentations  to  churches,  ii.  106. 

Presentments,  ii.  120. 

President  and  council  of  the  north,  iii. 

401. 
Primogeniture,  i.  76. 
Principal  and  accessary,  iii.  544. 
Printing  of  law  books,  iii.  116,  436,  565. 
Prisoners,  ii.  43. 
Probate  of  wills,  i.  132 ;  iii.  89. 
Procedure,  civil,  iii.  307. 
Process  in  real  actions,  i.  399  ;  ii.  327,  413. 
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Process  in  personal  actions,  i.  452. 

of  outlawry,  ii.  308. 

execution  of,  i.  484  ;  ii.  92. 

in  criminal  causes,  ii.  547. 

of  courts,  iii.  322. 

Proclamation  of  the  king,  iii.  504. 

on  exigents,  iii.  300. 

Prohibitions,  i.  198,  221,  434  ;  iii.  108. 
Proofs,  trial  by,  iii.  57. 

in  the  ecclesiastical  law,  iii.  70. 

of  charters,  i.  429. 

Protections,  ii.  615. 

Provisors,  ii.  259. 

Provors,  i.  481,  487 ;  ii.  617 ;  iii.  33. 

Punishments,  i.  294  ;  iii.  526. 

Purgation,  ii.  134  ;  iii.  66,  701. 

Purpresture,  i.  208. 

Purveyance,  ii.  251 ;  iii.  801. 

Qualifications  of  jurors  and  electors,  iii. 

303. 
Queen,  her  authority,  iii.  419. 
Quod  permittat,  i.  374. 

Rape,  i.  38 ;  ii.  120. 

Rastbll,  John  and  William,  iii.  431. 

Ranks  of  persons,  i.  303. 

Real  actions,  ii.  205. 

Recognitions,  i.  223. 

Records,  i.  147,  294. 

Recovery,  statutes  of,  ii.  176. 

■  manner  of  suffering,  iii.  375. 


-  feigned,  ii.  62. 


Recusants,  law  as  to,  iii.  686. 
Reformation  of  the  ecclesiastical  law,  ii. 

448 ;  iii.  495. 
Reformation  of  religion,  iii.  448,  452,  569. 
Segiam  majestatem,  i.  225. 
Register  of  writs,  iii.  437. 
Release,  i.  50  ;  iii.  354. 
Relief,  i.  176,313;  ii.  63,  231. 
Religion,  offences  against,  iii.  504. 
Religious  houses,  dissolution  of,  iii.  294. 
Remitter,  ii.  346 ;  iii.  549. 
Rents,  ii.  566. 
Repleader,  ii.  651. 
Replevin,  ii.  88  ;  iii.  185. 
Reporters,  ii.  436,  515,  636. 
Requests,  court  of,  iii.  401. 
Restitution,  iii.  330. 
Reveland.  i.  5. 
Richakd  II.,  ii.  442. 
Richard  III.,  iii.  13. 
Right,  writ  of,  i.  200. 
Rights  to  incorporeal  things,  i.  328. 
Riots,  ii.  506 ;  iii.  522. 
Robbery,  i.  544;  iii.  330. 

,  in  house,  iii.  329. 

Rogues,  iii.  259,  587. 
Rolls,  master  of,  judicature  of,  iii.  802. 
Roman  laws,  influence  of,  Introd. .  i.-lxxx. 
Rome,  appeals  to,  abolition  of,  iii.  241. 
Royal  supremacy,  nature  of,  iii.  246,  445, 

575. 

Saint  Germain,  iii.  430. 

Sale  of  horses,  iii,  555. 

Sanctuary,  i.  32 ;  ii  428 ;  iii.  190,  426, 458. 

Saxon  invasion,  effect  of,  Introd.,  xliii. 

institutions,  origin  of,  Introd.,  xlvii. 


Saxon  laws,  i.  5,  50. 

collections  of,  i.  40. 

oonfirmed,  i.  57. 

Saxons,  their  ranks  and  orders,  i.  12. 

their  tribunals,  i.  16. 

their  titles  and  conveyances,  i.  20. 

their  institutions,  i.  25. 

their  criminal  law,  i.  27. 

Scandalwm  Magnatum,  ii.  482. 
Scire  facias,  ii.  100. 

for  tithes,  ii.  258. 

Sealed  charters,  i.  294. 
Spreading  of  false  reports,  ii.  41. 
Sectarists,  iii.  697. 

Seminary  priests,  iii.  675. 
Serjeanty,  i.  307  ;  ii.  557. 
Services,  of  free,  i.  305. 
Service  and  suit,  ii.  64. 
Settlement,  law  as  to,  iii.  604. 
Sewers,  law  as  to,  iii.  359. 
Sheriffs,  ii.  185,  186,  284. 

judicature  of,  i.  288. 

and  execution  of  process,  ii.  543. 

Simony,  iii.  586. 

Six  articles,  statute  of  the,  iii.  323. 

Slavery,  i.  13. 

Socage,  ii.  555. 

guardian  in,  iii.  720. 

Special  case,  307. 

verdict,  iii.  305. 

Spiritual  courts,  i.  99. 
Spoliation,  iii.  102. 
Staple,  statute  of  the,  ii.  277. 
Star-chamber,  iii.  147,  152. 
Statutes,  ii.  514,  527,  656  ;  iii.  426. 
ancient,  i.  229,  250. 

Statuta  Vetera   et  nova,  i.   529;   ii.   227, 

433. 

incerti  temporis,  i.  529 ;  ii.  227. 

Statute  of  Magna  Charta,  i.  294,  524. 
Statutes  of  Hen.  III.,  i.  295. 

of  Merton,  20  Hen.  III.,  i.  296. 

of  confirmation  of  the  charters,   38 

Hen.  III.,  i.  295. 

of  Marlbridge,  52  Hen.  III.,  i.  502. 

of  "Westminster  1,  3  Edw.  I.,  ii.  22. 

extenta  manerii,  4  Edw.  I.,  ii.  51. 

of  bigamy,  4  Edw.  I.,  st.  3,  ii.  52. 

of  Gloucester,  6  Edw.  I. ,  ii.  54. 

de  religiods,  7  Edw.    I.,    st.   1,   ii. 

70. 
Acton  Burnell,  de  mercatoribus,  11 

Edw.  I.,  ii.  71. 

WaUice,  12  Edw.  I.,  ii.  13. 

of  Westminster  2,  13  Edw.  I.,  st.  1, 

ii.  74. 

of  mortmain,  ii.  65. 

de  dorris,  ii.  77. 

of  Winchester,  13  Edw.  I.,  st.  2,  ii. 

121,  322. 
of  merchants,  13  Edw.  I.,  st.  3,  ii. 

72. 
of  circumspect^  agatis,  13  Edw.  I.,  st. 

4,  ii.  123. 
quia  emptores  terrarrum,  18  Edw.  I., 

st.  1,  ii.  129. 
quo  warranto,  18  Edw.  I.,  st.  2,  ii. 

127. 
modus  levandi  fines,  18 Edw.  I.,  st.  4, 

ii.  127. 
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Statutes  de  defemione  juris,  20  Edw.  I., 

ii.127. 
de  vis  qui  ponendi  sunt  in  assists,  21 

Edw.  I.,  at.  1,  ii.  127. 
de  malefactoribus  in  partis,  21  Edw. 

I.,  st.  2,  ii.  127. 
of  the  writ  of  consultation,  24  Edw. 

I.,  ii.  127. 

of  articuM  super  chartas,  ii.  137. 

confirmationes  cha/rta/rum,  25  Edw.  I., 

st.  1,  ii.  126. 
definibus  levatis,  27  Edw.  I.,  st.  1,  o. 

1,  ii.  131. 

ordinatio  de  libertatibus  perquirendis, 

27  Edvr.  I.,  st.  2,  ii.  127,  134. 
de  falso  monetd,  27  Edw.  I.,  st.  3,  ii. 

133. 
for  persons  appealed,  28  Edw.  I.,  st. 

2,  ii.  136. 

articuli  super  chartas,  28  Edw.  I. ,  st. 

3,  o.  1,  ii.  136. 

of  wards  and  relief.  28  Edw.  I.,  st.  1, 

ii.  134. 

me  rector  prosternat  arbores,  ii.  144. 

of  conspirators,  33  Edw.  1.,  st.  1,  ii. 

143. 
of  champerty,  33  Edw.  I.,  st.  1,  ii. 

143. 
de  taUagio  non  concedendo,  34  Edw. 

I.,  st.  4,  ii.  20. 
ordmatio  forestce,  34  Edw.  I.,  st.  5,  ii. 

142. 
de  asportatis  religiosorum,  35  Edw.  I., 

st.  1,  ii.  142. 

of  Edw.  II.,  ii.  170. 

de  m/iMtibus,  1  Edw.  II. ,  ii.  179. 

de  frangentibus  prisonum,  1  Edw.  II., 

ii.  180. 

articuU  cleri,  9  Edw.  II.,  ii.  181. 

—  of  gavelet,  10  Edw.  II.,  ii.  186. 
prcerogatvoa  regis,  17  Edw.  II.,  st.  1, 

c.  1,  ii.  187. 

statuta  incerti  temporis,  ii.  196. 

of  Carlisle,  ii.  190. 

of  York  (or  nisi  prius),  ii.  187. 

of  Lincoln  (as  to  sheriffs),  ii.  284. 

of  Bagman,  de  justiciaries  assignatis, 

ii.  196. 

of  Edw.  III.,  ii.  241. 

of   provisors   of   benefices,   ii.    259, 

262. 

of  praemunire,  ii.  268. 

of  labourers,  ii.  272. 

of  the  staple,  ii.  277. 

of  non-claim,  ii.  282. 

of  fraudulent  gifts,  ii.  283. 

of  sheriffs,  ii.  284. 

on  various  subjects,  ii.  285. 

of  jeofail,  ii.  315. 

of  treason,  ii.  318. 

of  "Winchester,  ii.  121,  322. 

of  Rich.  II.,  ii.  440. 

of  heresies,  ii.  445. 

of  heretics,  ii.  447. 

of  provisors,  ii.  449. 

of  prsemunire,  ib. 

- —  of  labourers,  ii.  454. 

of  justices  of  the  peace,  ii.  484. 

of  pernors  of  profit,  ii.  457. 

of  uses,  ii.  459. 


Statute  of  venue,  ii.  478. 

of  treasons,  ii.  479. 

of  riots,  ii.  481. 

of  game,  ii.  484. 

of  fish,  ib. 

as  to  council,  ii.  470. 

Hen.  IV.,  ii.  488. 

election  of  members,  ii.  490. 

of  vicars,  ii.  491. 

of  the  clergy,  ii.  490. 

of  labourers,  ii.  492. 

Hen.  V.,  ii.  520. 

of  jurors,  ii.  521. 

of  electors,  ii.  518. 

of  heretics,  ii.  523. 

■  of  riots,  ii.  524. 

Hen.  VI.,  ii.  528. 

elections  to  parliament,  ii.  530. 

pernors  of  profits,  ii.  537. 

of  juries,  ii.  540. 

— -  of  bail,  ii.  544. 

of  forcible  entries,  ii.  475,  549. 

Edw.  IV.,  iii.  1. 

as  to  justices  of  the  peace,  iii.  7. 

Rich.  III.,  iii.  13. 

of  uses,  ib. 

of  fines,  iii.  15. 

Hen.  VII.,  iii.  128. 

suits  in  forma  pauperis,  iii.  144. 

stealing  women,  iii.  150. 

treason,  iii.  150. 

Star-chamber,  iii.  152. 

fines,  ib. 

uses,  ib. 

Hen.  VIH.,  iii.  228. 

fees  of  ordinaries,  iii.  230. 

pluralities,  iii.  254. 

as  to  the  supremacy,  iii.  240,  244. 

as  to  matrimony,  iii.  252. 

as  to  superstitious  uses,  iii.  269. 

as  to  executors  of  persons  seised  of 

rents,  iii.  267. 

leases  of  tenants  in  tail,  iii.  265. 

of  uses,  iii.  278. 

of  wills,  iii.  284. 

of  treasons,  iii.  320. 

of  the  six  articles,  iii.  323. 

of  the  staple,  iii.  289. 

Edw.  VI.,  iii.  452. 

as  to  chantries,  iii.  453. 

as  to  religion,  iii.  452. 

Philip  and  Mary,  iii.  512. 

as  to  religion,  iii.  513. 

stealing  women,  "iii.  528. 

treason,  iii.  521,  530. 

riot,  iii.  522. 

of  Elizabeth  as  to  religion,  iii.  577. 

simony,  iii.  586. 

labourers  and  artificers,  iii.  588. 

of  charitable  uses,  iii.  606. 

of  poor,  iii.  601. 

consolidation  of,  iii.  590. 

improvement  in,  ib.,  et  vide  606. 

Stauntoede,  iii.  564. 

Stealing  of  women,  iii.  150,  528. 

— in  dwelling-houses,  iii.  481. 

Steward  and  marshal's  court,  ii.  138,  297. 
Sureties,  i.  210. 

Submission  of  the  clergy,  iii.  240,. 
Summary  convictions,  iii.  339. 
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Summons,  i.  82,  401. 

and  severance,  ii.  645. 

Superstitious  uses,  iii.  269. 

Suspension,  iii.  69. 
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